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Court-Fees Act (VII of 1870), S. 7, Sch. IV-A (as amended by Madras 
Act V of 1922)—Suit for setting ‘aside mortgage decree regarding only 2 
out of various items—Proper Court-fee payable 

———Sch. II, Art. 1 (d) (i) (Madras Amendment)—Order directing 
decree-holder to refund sum of Rs, 987-3-11 received by him in wani 
distribution—-Revision petition—Proper Court-fee 


Criminal complaint—Limitation—No bar of, to filing criminal complaint tor 
preferring a false complaint 


Criminal Tema a after DA A of evidence—When to be 
set aside : 


Criminal Procedure Code (V of 1898), Ss. 88, Cl. 6 (d) and S.. 488— 


Money realised by criminal Court by sale of properties attached in execu- 
tion of maintenance order—Rejection of claim by,third party—Subsequent 
ae if necessary party—Scope of suits under S. 88, 
6 (d). Rep. 510 ,. 

S. 109 Binding i over a. person for gdod behaviour—When to. þe 
ordered is 


68 


13 


15 
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Çriminal Procedure Cade (V of 1898), S. 112—Scope—Súpplementary order 
Validity. Hi Rep. 1036 
S. 123—Substantive sentence of imprisonment—I£ can be made to 


ae effect on expiry of imprisonment imposed under S. 123, Cr. P. 
ode 


S. 144—Civil Court seized of “matter declining to restrain owner of 
property constructing building—Order under S. 144, Cr. P. Code, by 
magistrate—Propriety : a 

Ss. 164, 533 and 537—Confession by accused—Failure of recording 

` Magistrate to append to the statement a -memotandum as required by 
S. 164, Cr. P. Code—Whether the error renders statement inadmissible .. 
————S. 195—Defamation by person in the witness box—-Complaint—lIf 
requires sanction of Court. ' 7 Rep. 618 . 
~S, 195 (b)—Sub-Magistrate making complaint under S. .195 (b) 
Cr. P. Code—No power to revise his order h = 

S. 197—Health Officer beating complainant in objecting to com- 
plainant’s tying a cow to a tree—Sanction of local Government for complaint 
~—~Necessity š 7 

S. 247—Order by Bench Court improperly constituted—Power t 
review or rectify lies in High Court and Bench Court itself has no 


power. 3 ; _ Rep. 1049 
————~§. 349 (1) and (2)—Scope 
S. 350—Scope. Rep. 401 


—————Ss. 369 and 421—Appeal—Absence of appellant and his counsel when 
appeal taken up for hearing—Dismissal of appeal after perusal of records 
~-Necessity to give reasons in the judgment : f Do w 

S. 386 (b)—Sentence of fine and in default imprisonment—Direction 
that fine if recovered should be given to complainant as compensation— 
Default in payment of fine and ‘consequent serving of term of imprison- 
ment——Subsequent order for realisation of fine by sale of movables—If 
proper é i | i 

S, 407 (2) and S: 486 (2)—Appeal under S. 486 (1) against sentence 
under S. 480—District Magistrate if can direct the appeal to be heard by 
Subordinate Magistrate. . Rep. 852 

m S. 408—Fine of Rs. 33 each on each of three counts—Appealability .. 

S. 422—Appeal against conviction allowed—Notice to complainant 
who was awarded compensation not given—Effect : is 

S. 488—Petition by wife for maintenance—Dismissal by consent o 
parties composing their differences—Subsequent ill-treatment by husband— 
Wife if precluded from making fresh application under S. 488 a 

~S. 488—Rate of maintenance by Criminal Court reduced pursuant to 
declaration in civil suit as to proper rates—Subsequent application for 
enhancement .of rate—Forum . T 


S. 540-—Scope—Court’s discretion to examine witnesses. Rep. 787 


Criminal Trial—Evidence—Foot-print expert—Evidence of—Value 


~Jurisdiction—Aggravating facts making offence one triable by a 
Magistrate with higher powers—Effect on Magistrate's jurisdiction to try 





only the lesser offence. Rep. 420 
Misjoinder of accused—Conviction if to be set aside—Presumption as 
to prejudice to accused. Rep. 534 


Offence of murder—Motive sexual jealousy—How far ground for 
awarding lesser sentence ' 


Defence of India Act (XXXV of 1939), S. 34 (6)—Scope and applicability 
-Act when applicable to speech relating to trade and industrial disputes— 
Same speech offending more than one provision of the Act—Accused 
whether liable to more than one conviction Ma gi 

—*———*Rules under r. 130-A, Cl. (b)—Intra vires the Central Govern- 
ment- . : Rep. 1014 

Easement—Customary right to irrigation from water standing on foreshore 


of ‘tank—Interference by owner of servient land by putting bund to 
prevent submersion of his land—Right to restrain by injunction f 
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When good evidence ia 
«Evidence Act (I of 1872), S. 21—Admission by party in his deposition in 
previous criminal proceedings—Effect 4 


S. 34—Entries in books of account—Sufficiency of as proof of 


discharge of liability 4 PANEN 
S. 73—Disputed signature—Duty of Court to compare with admitted 


signature es + 


. Factories Act (XXV of 1934), S. 60—Owners and occupiers of factory—I 


can escape liability for contravening Act by leaving the affairs of the factory 
„in the hands of a manager ; ` 
‘Guardians. and Wards Act (VIII of 1890), Ss. 19 and 25—Scope— 
‘+! Mahomedan .minor - girl-Custody--Father and maternal grandmother— 

- Rights. ` Rep. 548 


S. 25—Guardian asking for return of wards to his custody—-Necessity 
of proof that such return will be for welfare of wards o 


Hindu Law—Adoption—Assent of sapinda to adoption by widow in general 


terms—Adoption in pursuance of—When valid. Rep. 798 


Adoption—Joint family—Widow of coparcener adopting—Consent of 
divided sapinda outside the family—If sufficient when surviving coparcener 
a lunatic incapable of giving consent in 

‘Adoption—Widow adopting after a bona fide partition among surviving 
coparceners of her husband—Effect—Adoption valid—Adoptee’s right to 
reopen partition and claim a share 


Adoption—Widow adopting with consent of sapinda—Motive of 
widow—Effect on validity of adoption. Rep. 803 
Ancestral business—Tests ee ae 
Applicability—Thiyyas—Decree against father—Executability against 
sons and joint family property—Sons constructive parties to decree and 
come within purview of S. 47—Appeal and not separate suit their proper 
remedy | F 
Debts—Joint family—Sale of family property by father set aside on 
the ground of absence of family necessity—Claim by vendee for recovery 
of the purchase price from the sons—Pious obligation rule—Applicability, 
f (F.B.) .. 


Inheritance—Murderer disqualified from inheriting victim’s estate— 
Issue of murderer—Rights as 
Limited owner—Gift of properties—Reversioner attesting—Attestation 
whether imported knowledge KT es 
‘Maintenance—Adult illegitimate son—If entitled to claim maintenance 
from putative father personally 5 $ 
Maintenance payable under agreement—If can be varied according to 
change in the circumstances of the estate ; a 
——Mortgage by paternal grandmother on behalf of her deceased son’s 
minor ‘sons, acting as their guardian—Validity of—Reversioners joining in 
execution—Consent—Binding nature ra 
Son of Kshatriya male and Sudra woman—Status wi 
‘Will executed by a Hindu—Subsequent adoption—If to be deemed as 
revoking will : : we 
Hindu Women’s Rights to Property Act (XVIII of 1937)—Widow’s 
interest in husband’s joint family property—Right of husband’s creditors 
to proceed against. ; Rep. 862 


“Husband and Wife—Decree for maintenance in favour of wife-—Executability 


of, after subsequent cohabitation—Civil Procedure Code (V of 190 
O. 21, r. 2—Discharge of decree—Provisions MA 
Rep. 263 


Decree for separate maintenance in favour of wife—Effect on. 


husband’s right to sue for restitution of conjugal Tights 
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)—Foreign ‘profits remitted to British India—: 
Subsequent incurring of losses—If changes the character of remittance - 






already a (S.B.) Rep. 890 ... . 50 
S. 2 (6-A)—Bonus shares in lieu of profits issued by limited co : 
pany—If “dividend”. “(S.B.) Rep. = g 
= 16, sub-S. (1), Cl. (c)—Scope and applicability AE aoe spa aang BY $ 
. 16 (3) (a) (4i)—Applicability © ` í Mw Se an res 49° SR, 
: 52—Agent if can present a return—Liability of fic Fagen EGR araser 
making a false return. [5 E Aea aeii =) 


Injunction—Person found to be in possession and enjoyment of ir EG 1es for NG arn 
long time—Alleged attempt to oust him from possession by pet 


title—If can be “restrained by injunction without deciding question 


Insolvency—Order closing insolvency proceedings—If tantamount to or ERE x si 
discharge—Presumption 


——-P ractice—Decree passed against debtor before his srt 9.3L 


Official Receiver declining to prefer appeal—Right of insolvent to prefe 
the appeal 


Interest—Loan on a mortgage of lands and a life insurance policy—Nine per 
cent. per annum compound interest with quarterly rests—Whether too 






penes 





high ook 
Interest Act (XXXII of 1839), S | 1—Scope—Owelty payable under partition 
—Nature of—Interest on—If can be awarded . 89 
Jurisdiction—Suit for -declaration that mortgagé document is, void and not 
binding on plaintifi—Value for purposes of jurisdiction s ; 2 
Lease—Covenant. for option of renewal—Failure to exercise within time fixed 
—Effect . sa 17 


, Legal Practitioner—Accepting instructions from a party after receiving 
instructions from the opposite party—Propriety—Civil Rules of Practice 


(Madras), r. 20. (F.B.) . 39 
Filing certificate that he had received fees without really receiving the 
same from client—Whether misconduct. “< (F:B.) Rep. 663 i 44 
Professional misconduct—“Temporary misappropriation’—If ceases to | ` 
be an-offence. (F.B.) .. 78 
Limitation—Acknowledgment of liability—What amounts to 3 


Sale of immovable property—Promissory note executed by vendee fon 
balance of price due—Payments towards the promissory note and endorse- 
ment of acknowledgments—I{ can save limitation for enforcing. 


vendor’s lien Rep. 939 .. 41 
“Sale of trust property as trustee’s own property—4b initio void and 
adverse possession of alienee starts from date of alienation 61 
Limitation ‘Act (IX of 1872), S. 5—Application for excusing delay—What 3 
_ is “sufficient cause”—Analogy of S. 14. Rep. 873 .. 25. 





(IK of 1908), S. 19—Reference in letter to “amount given to me 
previously” —How far sufficient acknowledgment of liability—Promise in _ 
letter to pay whatever may be due—Effect on advances barred on that 


date—Contract Act, S. 25 (3), æ. & 
Ss. 19 and 20—Open payments endorsed on pronote—How far. 
acknowledgment. Rep. 848 .. 56 
S. 20—Part payment by mortgagor who has parted with the mort- z 
gaged property—If saves right of suit against the purchaser of the equity e 
of redemption Rep. 913 .. 53 
aS. 20—Part payment without mentioning whether it is for peep 
or -interést—Effect i . 30° 


—+-S. 20—Payment made by one brother after partition towards promis- 
sory note by- himself and his deceased father who were members of a 
coparcenary—f keeps the debt as against his brothers alive. (F: B. >. 
Rep, 883 ` 51 
1941—II—I 


a . a 7 ý 7 a ge: 4 ao 
IZ 8. .. . , 


Limitation. Act (IX of 1908), Arts. 102 and 120—A pplicability—Suit for 
honours and perquisites by person holding office of Archaka, Sthanika, Karu- 
velan and Periathanam in temple—Limitation, 

Arts. 120 and 62—Loan by mdhi ‘on the security of shares in nidhi 
z —$ale of. shares and. ‘adjustment towards loan—Balance left over—Claim 
. for—Limitation X 


Art. 180—Suit for possession by purchaser of immovable property at 
sale in execution—Limitation 

Art. 182-(5)—Applicability—A pplication for restitution—Final order 
on last application—If saves limitation 


“Madras Agriculturists? Relief Act (IV of 1938)—Appeal—Application for 


scaling down'after: judgment on appeal and before . passing decree— 
Maintainability—Remitting application for scaling down ne trial Court after 
‘disposal of appeal—Propriety. (F.B.) Rep. 855 . 
-Construction of S. 4 (h) of the Act 
Non-agriculturist surety—If entitled to claim discharge pro tanto 
with agriculturist principal-debtor. Rep. 751 


Pronote representing interest due on a mortgage of 1928—Assignment 
to plaintiff in 1939--Liability under note affected by Act. IV of 1938 

Question whether defendant was “agriculturist” and if so he was 
entitled to the benefits under the Act—Decision that he was not “agri- 
culturist’—Reversal ‘on appeal—Proper procedure for working out the 
benefits under the Act 
Ss. 3 and 8—Endorsee of pronote—If “creditor”—Pronote partly for 
cash consideration and partly ‘for interest due under a mortgage—Scaling 





pa 


down, |.” Rep. 808 
S, 3 (Q—Re-united Hindu family—If undivided Hindu family for 
purposes of S. 3 (i) of Act IV of 1938. Rep. 304 .. 





8.3 (iv) and S. 15—“Rent”—If includes amount payable by the 
~ lessee of the right to collect jeg depoait under S, 15 can cancel the 

arrears for earlier faslis : a 
————-S. 4 Applicability aa 


S. 4 (c)—“Any other sum by way of loan or otherwise’ "Whether: to 
~ be construed ejusdem generis with “tax or cess’—Rent due in respect of 
chatram estate managed by District Board—If falls under S. 4 (c) 





~S. 4 (d)—Personal covenant in mortgage of house property within 


municipality—If takes the case out of the exception in S. 4 (d) 
$. 4 (e)—Debt due to Imperial Bank—Suit on—Agreement by bank 


to transfer m futuro the fruits of the decree to a third person—Debt whether f 


k , exempted under S. 4 (e) of Act IV of 1938 
- “§. 4 (£)—Liability of father arising out of breach of trust—Liability- 
of ‘son after father’s death out of his share of family property—Not pro- 
tected by S. 4 (f). T 
S7 4 (h)—Principal of “debt or debts”—Meaning 


S.. 4: -(h)—Proof that woman decree-holder is entitled to other 
mortgagé' debt which will deprive her of the exemption: under S. 4 (h)— 


=3 Admissibility ss 
ani), 6—Scope and applicability—Hindu father assessed to. income- -tax—. 
: Undivided sons if excluded from benefits of Act IV of 1938 aire 
———Ss. 7, 8 and 4 (d)—Scope. : Rep. 653 .. 
S. 8—Debt due jointly and severally from A and B included in fresh 
document. executed by 4 alone—If in renewal of -earlier one—Question of 
consideration which passed between the joint debtors—If material 5 


S. 8--Scope— Question of benami for creditor, if can be gone into— 
Mortgage by son in renewal of pre-partition debt -on promissory notes 
father—Debtors, if same. Rep.-`703 ` 


S. 8 (1)—“Interest” includéd : in decree for mesne profits Liability 


to` be, scaled down. 


Evidence that she was merely benamidar in respect of the mortgage debt— . 
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Madras Agriculturists’ Relief Act (IV of 1938), S. 8 (1)—“Interest out 
standing on 1—10—1937”—Meaning - 
———S. 8 (1) and (3)—Scope | 
Ss. 8 and 9—Liability of coparcener joining in renewal of promissory 
note by manager—If entitled to have his liability scaled down as renewal 
of previous liability 
———Ss. 8 and 9—Mortgage of 1917 executed by testator—Liability of 
; legatees—Scaling down—-Whether to be under S. 8 or S. 9 


————Ss. 8 and 9—Pronote in favour of 4 the brother of B in 1931 when 7 
they were undivided—Fresh note of 1933 i in favour of B in discharge of the’ 


earlier one—Partition between 4 and B in 1932—Note assigned in 1937 to 
A who sued on it—If suit'can be dismissed on failure of A to produce the 
earlier note—Scalirig down—Principles. Rep. 1085 


Ss. 8 and 9 (proviso)—Pronote executed in favour of mother for 
amount due to her sons as interest on earlier mortgage—Mother not same 
creditor as the creditor under the mortgage aa 


———-S. 10 (2) (it) —Applicability—S. 23—Scope 


S. 10 (2) (iii) and S. 8—Debt due to public company carrying 
interest at less than 9 per cent. in renewal of earlier ones carrying interest. 
at 12 per cent.—If explanation to S. 8 can apply and make it a debt which | 


can be scaled down. Rep. 509 

S. 14—How far applicable to Marumakkathayam and Aliyasanthana 
tarwads—-Personal ee | of executants who were members, of ir 
Whether excluded by S. 

S. 15—Mortgagee ae tenant paying rent for tant Righ. of 
tenant to relief under S. 15 of the Act. ° 

S. 15—Order `of a Deputy Collector under—If ‘open to revision. by 
` District Collector under S. 205, Madras Estates Land Act . os 


- S. 15—Scope—Mortgage by jenmi with possession and a lease back of 
the Property to jenmi—Rent payable by janmi is not “interest’—Mortgagee 
whether “intermediary’—Right of mortgagor-lessee to relief in respect of 
arrears of rent. Rep. 351 .. 

LS. 15 (4)—Deposit in respect of one out of twelve items in a holding— 
Satisfaction of claim for arrears of rent in respect of such item—If can 
be recorded—Malabar Tenancy Act (XIV of 1930), S. 3 `’ 

=S (4)—Payment into Court before 30—9—1938—Notice to inna: 
| lord only later—Effect 














~S. 17—-Extended period of Limitation for recovery of ravaa 


bility N non-agriculturist tenants. ; Rep. 604 
.18 (2)—Scope and effect ` è 


= 19—Preliminary decree i in partnership suit—If can be scaled dou: : 


————-S. 19—Prelimiriary decree on’ mortgage passed before commence- 
ment of Act IV of 1938—Liability to be scaled down 
S. 19—Preliminary decree on mortgage passed before and final dace 
after the coming into force of Act IV of 1938—Subsequent scaling down— 
Permissibility 
—S. 19—Surety under S. 145, Civil Procedure Code—If entitled to 
apply under 5, 19 for scaling down his liability—Extent of right. Rep. 1010. 
——5s. 19 and 20—Scope 
———S. 20—Inordinate delay in deciding petition under O. 21, R. 90, 
C. P. Code, preventing execution—If ground for refusing stay under $..20 
of Act IV of 1938 
—*——Ss. 20 and 21—Provincial Insolvency Act, S. 68—Stay of sale at the 


instance of the insolvent—Sale held by public auction—Locus standi of 


the insolvent to apply for setting aside the sale. - Rep. 698 . 
sanag. 21—Scope—Annulment of adjudication of debtor as insolvent long 
before the Act--If S. 21 applicable ae 
S, 23—Scope 7 Da 


ji 
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Madras: City Police Act :(ITL of 1888), S. 47—Money found in the pockets. 7 


of .persons found to be guilty of betting on horse races in a gaming house 
' —When liable to forfeiture—Principles. Rep. 397 


* Madras City Tenants’ Protection Act (III of 1922)—Applicability to area 
included in the municipal limits after the Act came into force 


Madras. Co-operative Societies Act (VI of 1932), S. 51—Scope—Dispute 
relating ‘to provident fund amount due to-a dismissed servant—Whether 


wt cognizable by Civil Court or should be decided only by Registrar or . 


arbitrator 


Madras Debt Conciliation Act (XI of 1936), S. 3 (4)—Disagreement bet. 
ween members of the Board—Right of chairman to decide by his coating 
vote ; 


Ss. 7,8 and 17—Board proceeding under S. ` 8—Coħciliation not pos- 
sible- within twelve months—Debtor moving Board to dismiss application 
under S. 7 to enable him to file fresh “application—Proper procedure— 

. Lacuna in the Act pointed out. Rep. 581 


kaga S: 18 (1)—Power of Board to certify that reasonable offer by denta 
4 has ‘been refused 

S. 25—Conduct of defendant in filing petition before Board improper 

or fraudulent—If ground for refusal of stay application under S. 25 ; 

P S. 25—Scope—Power of Court to demand security while granting stay 

undèr i 

Madras District Municipalities Act (V of 1920), S. 78 (3), Proviso 1— 

_ Period of ‘not. less than one month’ for submission of objections to pro- 

posed levy or increase of tax—-Computation—Whether to be from ae 
of -publication in the Gazette 


S, 82, Cl. (2)—Cost of constructing compound walls—If can be laken 
into: consideration in fixing: the annual value of the premises for 
taxation. ep. 1093 ,, 


S. 83— Shops within temple compound—How far exempt from mos 
perty tax as “set apart for public worship” 


S. 267-A—Owner of private market in a municipality—Whether en- 
r titled to prevent the municipality from opening a new market. Rep. 347 . 


$..317—‘Owner’—Meaning pe 
" Madras Estates. Land Act (I of 1908)—Tenants evicted—Suit for recovery 














. of possession by them asserting that they were permanent tenants—Main- . 


tainability in Civil Courts—Application for leave to sue i forma paneer 
—Maintainability z z 


“Water cess’—Suit for recovery —Forum 


- —Whole inam village—Tenant relinquishing possession on 1-7- 1935— 
= If loses occupancy rights conferred by Amending Act of 1936 ` 

~(Amending Act of 1936), S. 6—Scope—Occupancy rights—-When 

available 


S. 12—Levy of tax on ` trees—Right of the landholder 


-S. 75—Collector’s decision for payment of rent in kind—Whether de- - 


cree or order—Appeal only to District Judge—Absence of specific provi- 
-, sion for | further appeal to High Court—C. P. Code, S. 100—If 
` applicable. Rep.. 529 .. 
— 8), 71—Right to recover rent—Failure. to exercise—If confers on the 
i ryot ‘the right to melwaram 

Ss. 3 (5), 77-A and 112—Proceedings initiated by one co- -sharer 

without joining: others—Validity 
Fetch 117—Provision whether obligatory ore» directory—Test of—Dis- 
regard of provisions, as to sale—Effect of 


S. 146—S5cope . 





“ Maintajnability | in Civil Court 


———_—Chap ter VI—Sales under for arrears of rent—Civil Procedure Code 
> Ve of 1908), S. 66—Not applicable. Rep. A 


S. 163 (a) (as ga E ag u to evict trespassers — 


93 


15 


Madras Gaming Act (III of 1913)—-Keeping common gaming house—Gam- 
bling materials found—Presumption—Proof of absence of actual betting— 
Use of place after*races for calculation for payment—If offence : 


Ss. 3 and 4—House in which betting on horse race takes place—If 
‘common gaming house’ under S. 3—Paraphernalia of betting found in the 
- house—How far evidence. ' i Rep. 353 ; 
Madras General Sales Tax Act (IX of 1939)—First-sales of goods manu- 
factured in.the Province—Tax on, is in the nature of excise duty and there- 
fore ultra vires the Provincial Government—Government of India Act, 
1935—Federal List Entry No. 45 and Provincial List Entry’ No. 48. 
3 Rep. 607.. 
Ss. 11 and 15 (b)—Person called upon to pay a tax of Rs. 30 on or 
before a certain date—Faiure to pay—Prosecution during pendency of 
appeal against imposition of the tax——Propriety : es 
S. 15—Failure to take out licence and to submit returns—Offence— 
Ignorance of rules—If excuse. < Rep. 1045 
(Turnover and Assessment Rules) —Amendment to r. 11 issued in 
Fort St. George Gazette dated 3rd December, 1940, declaring amendment 
to have come into force from Ist April, 1940—-How far retrospective 


Madras Hereditary Village Offices Act (III of 1895), Ss. 13 and 21— 
Scope—Suit in Civil Court for declaration that a person has been appointed 
in contravention of S. 10 (2)—Jurisdiction of Civil Court. Rep. 439 .. 


Ss. 13 and 21—Suit for arrears of emoluments—Civil Court’s jurisdic- 














tion t es 
Madras High Court Original Side Rules; O. XLV, r. 7, Cl. (d)—Scope 
and applicability. ; Rep. 378 .. 
Madras Hindu Religious Endowments Act (II of 1927), S. 44-A, Sub- 
S. 6—Scope. N.R... 


Madras Land Encroachment Act (III of 1905), S. 6—Assignment of site 
by .Government after cancellation of previous lease to another—Right of 
assignee to sue previous lessee for possession in Civil Court—Effect of 


S. 6 of Act III of 1905. Rep. 507... 
S. 9—Penal assessment under—Sale of land for recovery—If prevails 
over prior encumbrances. l Rep. 993 .. 


Madras Local Boards Act (XIV of 1920), Ss. 56 and 57—District Judge 
deciding questions under S. 57, a “Court’—Jurisdiction to decide all points 
arising. under S. 56 + 

5. 160 (3)—Lease of site—Notice to quit after expiry of period 

of lease purporting to be one under S. 159 (1) instead of under S. 164 (2) 





-Lessee ignoring the notice—Cflence. Rep.. 1042 .. 

Ss. 193 and 207—Storing and selling firewood within Panchayat 

, Board limits—No licence necessary. i Rep. 348 .. 

se Pa 219, Sch. VII, Cl. (k)—Licence—“Coffee house”’—What consti- 
utes 


S. 229--Uttering offensive abuse against third person on the occasion 
of a'demand for tax being presented to accused by a bill collector— 
Whether offence under S. 229 of Local Boards Act—“Molest”—Mean- 
ing. Rep. 356 .. 

Madras Port Trust By-laws—By-law 2, Cl. (3)—Person with dealer’s token 
loitering in harbour otherwise than on business for which he had tokén—If 
trespasser ` 


Madras Revenue Recovery Act (II of 1864)—Death of registered proprietor 
before the date fixed for sale for recovery of arrears of revenue—Failure 
to serve notices of sale on the legal representatives—Effect on the validity 
of Sale, - . Rep. 1002 .. 

S. 59-—Period of six months for appeal—Computation. 
E (F.B.) Rep. 904... 
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Madras Suppression of Immoral Traffic Act: (V of 1930) (amended by 
. Act VII of 1938), S. 8-A (2)—Presumption under S Ciy 


„Malabar Compensation for Tenants’ Improvements Act (I of 1900), S. 6 
(2)—Decree for arrears of rent, barred by limitation—If can be set off 
against ‘improvements’ decreed in favour of tenants—Such decree for ‘rent 
if liable to scaling down under Madras Act IV of 1938 A 


Malabar Tenancy Act (XIV of 1930), S. 17—Right of kanomdar to call 
upon his immediate landlord. for renewal—Property’ belonging to public 
temple—Madras Hindu Religious Endowments Act (II of 1927), S. 76— 
Necessity for ‘sanction of lease or mortgage for over 5 years—Effect on 
right of renewal under Malabar Tenancy Act, S. 17. Rep. 424 .. 


S. 20, sub-S. (5)—Eviction—Grounds—Landlord requiring holding 


bona fide for his own cultivation—Meaning of “requires”—Element of ._ 


` need or necessity not essential. h Rep. 455 .. 
Mappilla Marumakkathayam Act (XVII of 1939), S. 20 (1)—Scope .. 
Married Women’s. Property Act (III of 1874), S. 6—Applicability to policy 


of insurance effected in 1905 by a Mahomedan on his life for the benefit | 


of his children. Rep. 740 .. 
Mortgage—Earlier mortgage—How far shield against later mortgage—Right 
if affected by law of limitation. N.R.... 
Suit by person entitled only to a share in the mortgage-money— 
Valuation for Court-fees and jurisdiction. Rep. 986 .. 


Motor ‘Vehicles Act (IV of 1939), Ss. 3 and 112—Expiry of driving licence 
~> and ‘renewal after ten days as from date of expiry—Driving without licence 
in the interval—Offence. ` Rep. 1040 .. 


Mussalman Wakf Act (XLII of 1923), Ss. 3 and 10—Default of nuitiawalli 
in-not filing particulars relating to wakf under S. 3 of the Act—Proper 

© Court to try the offence. ` Rep. 541 .. 
Parsi Marriage and Divorce Act (III of 1936), S. 47-B—Leave to sue 
obtained on the Original Side of the Madras High Court—Revocation of 
leave, how to be sought-Remedy is by way of appeal only as provided by 

S. 47-B of the Act and not by application under the Original Side Rules- 
Rules inconsistent with the Parsi Marriage and Divorce Act, not applicable 

_. to cases under the Act. f “Rep. 935 .. 
Partnership Act (IX of 1932), S..42—Partnership for conducting 50 months 
chit transaction—Stopping of auction with 42nd month—Dissolution of 
partnership—When takes place—Suit for dissolution—Limitation, Rep. 490. 
——S. 69 (2)—Registration of firm subsequent to filing of suit—If. can 
cure the defect and make suit maintainable. ` ` Rep. 968 .. 


Penal Code (XLV of 1860), S. ‘67—Imprisonment in default of payment of 


~ fine—Limits Rep. 446.. - 


—S. 186—Sales Officer of co-operative society—Whether “public 
officer” 4 ye a 
Ss. 302 and 328—Victim recovering from dhatura poison and then 


dying of pneumonia—Conviction of accused for murder—Propriety. 
` Rep. 661.. 


85 


72- 


22 


Ss. 380 and 420—Property taken away from servant of owner by X 


cheating—Conviction for ‘theft in a building’, by Sub-Magistrate with no 
power to try an offence under S. 420—Propriety ays 


Practice—A ppeal—Pendency of application for review—If a reason for 
- excusing delay in filing the appeal 


‘Civil Revision Petition—Dismissal for default—If can be restored `.. 





—————Court-fee and suit valuation—Court-Fees Act (VII of 1870); S. 12° 


(1)—Fixing of Court-fee—Finality—If bar to subsequent finding ‘as to 
value of property for purposes of jurisdiction f j -° 
Decree in suits for partition—Power of Judge to pass appropriate 

| orders as to shares, etc, till decree is engrossed on stamp paper and signed 
by the’ Judge is 


69 


30 


17. 
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Practice—Decree on promissory note for payment of amount in eight annual 

instalments—No default clause—Propriety—Interference in revision ig 92 
Jurisdiction—Suit filed in 1932 at Trichinopoly relating to movables and 


immovables situated partly in the Trichinopoly District and partly 
in Burma—Burma ceasing to be part of India during pendency of suit— 


Effect on jurisdiction of the Court as to Burma properties 80 
Non-appealable order—Appeal reversing—Further appeal oC orapes 
tence—Power in second appeal to revise trial. Court’s order 44 

Second appeal against appellate order affirming a non-appealable order í 
—Competence: , ote 49 


Succession certificate—Finding after summary inquiry that the peti- 
tioner was prima facie entitled to a succession certificate—Reasons for the - 
decision—If to be recorded 81 


Suit by ward for possession without prayer for setting aside alienations 
made by his dé jure guardian—Maintainability 63 


Suit of small cause nature numbered and tried as an original suta as 
the: presiding District Munsif had no small cause jurisdiction—Appeala- 
bility of decree in such suit oe 7 


Suit on promissory note—Defence of absence of consideration and 
that note was executed under undue influence—Evidence of similar transdc- 


tions entered into by defendant—Relevancy.. N.R. .. 24 
‘Vakalat—-New receiver—Necessity to bring himself on record and 
file fresh vakalat 3 


Presidency Towns Insolvency Act (III of 1909), Ss. 9 and 13-~—Notice of 
suspension of payment alleged as act of insolvency—If to be set out in > 
petition itself or may be in affidavit in support of it.. Rep. 598 .. 31 

Ss. 52 and 60—Insolvent a Government servant receiving salary less 
than Rs. 100--Order for payment of portion for Lae of Shae 


When can be-passed—Civil Procedure Code (V of 1908), S. 60. Rep. 591 . 39 
Provincial Insolvency Act (V of 1920), S. 4—Orders under—How far 
conclusive 63 





- Ss. 4, 9, 24 and 25—Scope—Petitioning creditor's debt and dake 
to’ apply for adjudication of debtor as insolvent .questioned—Insolvency 
Court bound to decide the question. Rep. 362 .. 9 
Ss 4 and 53—Scope i 18 
S. 6 (e)—Order of adjudication based on. a sale in execution as act 


of insolvency—Sale subsequently set aside—Adjudication order—If to be ' 
cancelled . a 93 


S.-16—Petition by one creditor alleging the execution of a, mortgage 

. by the debtor within three months—Petitioner not proceeding with due 
` diligence—Another creditor allowed to continue the proceedings long after 
three months from date of mortgage—Date of presentation of the petition 
by the first creditor whether available to base adjudicatioh of debtor an 
insolvent. f Rep. 778 .. 58 | 


S. 28 (2)—lLeave under—Whether necessary for a suit under S..53 
of the Transfer of Property Act (IV of 1882) by a creditor after the ad- 


judication, to sét aside an alienation by the debtor. Rep. 684 .. 36 
————S. 28 (5)—Agriculturist’s properties—Exemption from re = 


Test—Material date 2 


Ss. 28 (6), 34, 44 and 47—Mortgagee’s right to personal decree 
- under O. 34, R. 6 of Civil Procedure Code (V of 1908)—Whether lost 
by order of absolute discharge in mortgagor’s insolvency. Rep. 690 .. 27 


S. 37—Annulment of adjudication—Vesting of debtor's property in. 
person’appointed under S. 37—Sale of such property in execution without : 
*impleading the appointee—Validity. se 34 
in mortgagor’s insolvency. 72° 


———~S. 44 (2)—Mortgagee’s right to ee decree under O. 34, R. 6 of 
_C,. P. -Code (V of 1908)—-Whether lost by'order of absolute discharge 
Ss: 50—Expunging debts fromthe schedule of creditors—Burden and |. 
standard of proof. | ; -N.R. 13. 





18 


Provincial Pere Act (V of 1920), S. 50 (2)—Scope—Official Receiver 
declining to apply for expunging an entry in the schedule of creditors— 
Application by a creditor—Maintainability 

S. 75— “Order” holding that Court had jurisdiction to iets appli- 
cations under Madras Act IV of 1938 and posting them for trial on merits 
—If appealable, “order” - 

Provincial Small Cause Courts Act (IX of 1887), S. 17—Application ünder 
—Essentials 

Registration’ of Settlement Deed—Fraud on Registration’, law—Settlement 


deed not given effect to—Settlor’s suit for declaration of title—If Courts, _ 


can give relief 
Stamp Act (II of 1899), S. 32—Certificate by Collector—Finality—Collector’s 


opinion not endorsed on the document but expressed in a letter to that : 


effect—How far binding on Civil Courts 


Pace. 
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43 


65 


Suit valuation—Suit by Muzawars for tecovery of possession of wakf ‘pro- - 


perty alienated by previous managers—Valuation for purposes of peated, 


tion 
Suit for administration—Valuation for jurisdiction. Rep. .962 - 
Suit for partition by persons in joint possession—Valuation for pur- 
poses of jurisdiction. Rep. 567 . 
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71 


41 


Tort—Libel—Privilege—Defendant in suit for damages for wrongful dismissal f 


filing extracts from reports by hint to show the grounds for diame 
Extract defamatory of plaintiff—Absolutely privileged 

Transfer of Property Act (IV of 1882), S. 6 (a)—Vendor with mere KANA 
of obtaining legacy of certain House ee purporting to Be owner— 
Validity of transfer 


Ss. 6 (e) and 130—Right to sue for refund of REA thoney for g 


breach of covenant for title on sale of land—If actionable claim. Rep. 695. 


95 


70 
48 


S. ATE PEA of principles to movables—Y, one of the judg- - 
ment-debtors a surety—Y discharging decree and getting it transferred: to- 
his benamidar—Bona fide purchaser of decree for value from benamidar— . 


Right to. execute against Y—-C. P. Code, O. 21, R. 16—~Circumvention— 


ect. “Rep. 601 ..., 


S. 52-—-Scope—Arbitrator appointed by Registrar of Co- -operative 
Societies—If “Court”. Rep. 588 . 
s5. 53—Scope 


Ss. 54 and 55 (4)—Assignment of. iortiage debt—If ‘sale!—Ven- . 


dor’s Pore es 


59—Rule as to attestation of mortgage—If applicable uae registered | 


ak a bond of a fund in Court. 293 . 
S. 60-—-Amount remaining due—Construction: 
S. 69—Mortgagee’s power of sale without the intervention of ihe 


Court—If .could be conferred .by the . manager of. a joint ae j 


family. Rep. 923 . 
-S. 83—-Tender of amount under mortgage—If to include Speise 
incurred by mortgagee in bringing the mortgaged property to sale which 
| had.to be .stopped by the deposit in Court under S. 83 : 





Whether retrospective in operation 





by lessor after transfer of his property available to transferee from lessor. 


Trusts- Act (II -of 1882), S. 62—Trust for-creditors—Purchaser df ten: i 


ings of creditor by trustee—Whether void or merely voidable. 
S. 88—Scope 


S. 100, Cl.- (2)—Amendment of the clause by Act XX of 1929 — l 


Ss. 109 and 111 (g)—Scope—Notice .of forfeiture . of lease given 


Usurious Loans Act (X of 1918), S. 3—Application of the provisions of B 


` the' Act—-Reasons for, if should be recorded | 


Village Courts Act (I of 1899), S. esa illegality of order—if confers. 


jurisdiction on District Munsif under S 


Writ of Certiorari~If can be granted where other remedy“ is available—Elec- 
tiongs—If can be set aside by certiorari, proceedings ` 26 
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INCREASE IN THE STRENGTH OF THE HIGH COURT. 


The appointment of two additional Judges to the High 
Court for a period of two years from the re-opening of the Court 
after the summer recess renders it desirable to take account of 
the growth in the strength of the Bench from time to time and 
the causes responsible therefor. Prior to the establishment of 
the High Court, there were functioning at Madras, the Sadar 
Diwani Adawlat and the Supreme Court. The former consisted 
originally of the Governor and the Members of his Council.* It 
was the chief court of appeal in civil matters from the decisions 
of the courts in the mofussil. It had also a certain amount of 
original jurisdiction by virtue of the power. given to it to take 
over to its file, suits exceeding Rs. 45,000, from the zillah Courts, 
and when the latter were replaced by provincial courts, the ori- 
ginal jurisdiction was extended to suits over Rs. 10,000. Regula- 
tion 4 of 1806 vested the functions of the Sadar Diwani Adawlat 
in two regular Judges, not being members of the Executive, with 
the Governor as President. The latter was however to exercise 
only ait occasional power of superintendence over the other 
Judges. In 1807, the Sadar Diwani Adawlat was reconstituted 
with a-member of the Governor’s Council as Chief Judge and 
three Puisne Judges to be chosen from among the Company’s 
servants. By Regulation 3 of 1825, the Governor-in-Council was 
given power to appoint additional Judges whenever needed. The 
arrangement continued in force till the Court was absorbed in 

‘the High Court in 1862. 


A statute of 1800, 39 and 40 Geo. III, e. 79 provided for 
the constitution of a Supreme Court in Madras, similar to the 
one ereated at Caleutta and the Charter constituting the Court 
was issued in 1801. S. 2 of the statute declared that it shall be 
*lawftl for ‘‘ His Majesty, his heirs and successors, by Charter 
or Letters Patent under the Great Seal of Great Britain, to erect 
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1, See'S. 2 of Madras Regulation 5 of 1802. 
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and establish a Supreme Court of Judicature at Madras....... 
to consist of such and the like number of persons to be named 
from time to time by His Majesty, his heirs and  successors.’’ 
Clause (6) of the Letters Patent of the Supreme Court however 
prescribed that the number of Judges should be only 3 including 
the Chief Justice, the qualifications of the Judges being that 
they should be Barristers in England or Ireland of not less than 
five years’ standing. It stated: ‘‘ And we do further will, 
ordain and appoint, that the said Supreme Court ....... shall 
consist of and be holden by and before one principal Judge who 
shall be and be called the Chief Justice ........ and two other 
Judges who shall be and be called Puisne Judges ...... which 
Chief Justice and Puisne Judges shall be Barristers in England 
or Ireland of not less than five years’ standing, to be named and 
appointed from time to time by us, our heirs and successors, by 
Letters Patent under our and their Great Seal of Great Britain 
whilst such seal shall be used, and afterwards under our and 
their Great Seal of the United Kingdom of Great Britain and 
Treland and such Chief Justice and Puisne Judges and all and 
every of them shall hold their said offices severally and respective- 
ly during the pleasure of us, our heirs and successors, and not 
otherwise’, The statute 24 and 25, Vie. c. 104 provided for 
the creation by Letters Patent of a High Court of Judicature at 
Madras among other places, into which were to be merged the 
Supreme Court and the Sadar Diwani Adawlat. S. 2 of the Act 
dealt with the constitution of the High Court and prescribed that 
it shall consist of a Chief. Justice and as many Judges not ex- 
‘eeeding 15 as Her Majesty from time to time think fit and 
appoint. All the Judges including the Chief Justice were to be 
recruited from (1) Barristers of not less than five years’ stand- 
ing, or (2) Members of the Covenanted Civil Service of not less 
than ten years’ standing and who shall have served as zilla 
Judges or shall have exercised the like powers for at least three 
years of such period, or (3) Persons who have held judicial 
office not inferior to that of Provincial Sudder Ameen or Judge 
of a Small Cause Court for a period of not less than five -years, 
or (4) Persons who have been pleaders of a Sudder Court or 
High Court for a period of not less than ten years, ete. It was 
laid down by a proviso that not less than one-third of the strength 
of the High Court including the Chief Justice should be Barristers 
and not less than one-third should be members of the Covenanted 
Civil Service. The Judges of the Supreme Court and the per- 
manent Judges of the Sadar Diwani Adawlat at the time of the 
-constitution of the High Court were to be ipso facto Judges of 
the High Court. Thus at the time of the creation of the High 
Court, two Judges who were functioning in the Supreme “Court 
and four who were in the Sadar Court automatically hecame 
Judges of the new High Court. In that way the High Court 
gtarted with six Judges. The Letters Patent constituting the 
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Court was issued on 26—6—1862. Clause (2) thereof declared : 
“We do hereby appoint and ordain, that the said High Court 
of Judicature at Madras shall, until further or other provision 
shall be made by us or our heirs and successors in that behalf, 
in accordance with the recited Act, consist of a Chief Justice and 
five Judges”. S. 17 of the Act had also provided that “it shall 
be lawful for Her Majesty, if Her Majesty shall so think fit at 
any time within three years after the establishment of any High 
Court under this Act by her Letters Patent to revoke all or such 
parts or provisions as Her Majesty may think fit of the Letters 
Patent by which such Court was established, and to grant and to 
make such other powers and provisions as Her Majesty may 
think fit”. S. 1 of 28 Vic. e. 15 extended the time for such 
revocation of the Letters Patent till 1—1—1866 and in fact, 
within that time, on 28—-12—1865, the Letters Patent of 1862 was 
superseded and a fresh Letters Patent issued. The latter 
did not contain any provision fixing the strength of the High 
Court with the result that the limit prescribed by the earlier 
Letters Patent stood removed and the matter was left to be 
governed by the provisions of the statute 24 and 25 Vic. e. 104, 
namely, that the High Court shall consist of a Chief Justice and 
as many Judges not exceeding 15 as the Crown may from time 
to time think fit and appoint. The hands of the Crown being 
thus unfettered in the ‘matter, it had ample powers to appoint 
any uumber of Judges not exceeding 15 including the Chief 
Justice. As a matter of fact, though to start with, the High 
Court had six Judges, a Chief Justice and five Pnisne Judges, 
the number fell to five sometime later. But in 1888 a fifth 
Puisne Judge was appointed to ‘‘ assist in working off the heavy 
and increasing arrears in the Court’’. A sixth was added in 
1907 and a seventh in 1909. In 1912 the strength of the Court 
was increased by the addition of two temporary Judges and from 
July, 1914, there were four temporary Judges. Subsequently the 
permanent strength of the Court was raised first to 12, and then 
to 14. S, 101 (2), proviso (ii) of the Government of India Act, 
1915, fixed the maximum number of Judges for all High Courts 
at 20, but S. 220 of the Government of India Act, 1935, has 
varied the provision and enacted that every High Court shall 
consist of a Chief Justice and such other Judges as His Majesty 
may from time to time deem it necessary to appoint, provided 
that the Judges so appointed together with the additional Judges 
that may be appointed by the Governor-General under S. 222 
(3) shall at no time exceed in number such maximum number as 
His Majesty in Council may fix in relation to that Court. By 
the Government of India (High Court Judges) Order, 1937, the 
sanctioned strength of the Madras High Court excluding the 
Chief, Justice but including the additional Judges that could be 
appointed under S. 222 (3) is 15. Thus under the constitu- 
tion established by the Act of 1935, the Madras High Court can 
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have 16 Judges inclusive of the Chief Justice and that limit has 
now been reached with the appointment of the additional Judges 
recently mađe. As regards eligibility for Judgeship and the 
necessity for a certain proportion of the Judges being Barristers 
or members of the Covenanted Civil Service, the provisions con- 
tained in 24 and 25 Vic. ce. 104 were retained mutatis mutandis 
till 1935. The Government of India Act of that year has, while 
leaving substantially unaffected the qualifications prescribed, 
swept away the former provisions reserving a certain percentage 
to Barristers and Members of the Indian Civil Service. It has 
also removed the rule that the Chief Justice should be a Barrister. 
The above survey indicates how in course of time the strength of 
the High Court has gradually risen from 6 to 16. Another 
notable feature is that additions to the Bench sanctioned as a 
temporary measure in the first instance have in the past generally 
tended to become permanent. 


Addition to the strength of the High Court had always two 
objects to achieve, namely, to clear off the accumulated arrears 
and to cope with fresh institution. Apropos the conditions in 
England, Lord Loreburn, L.C. once observed: ‘‘I am most anxious 
to see the Courts of this country made efficient business instru- 

` ments, so that we may be able to say to suitors, ‘If you come 
to-morrow we will hear you the day after’’’. The ideal is one 
which is certainly desirable for our province as well, but the real 
and the ideal remain far apart and the steady accumulation of 
arrears has been felt to be a tantalising problem to solve. Causes 
contributing to the increase in arrears and remedial measures that 
might be adopted have been pointed out in the columns of this 
journal on many occasions. Rise in population, multiplication 
of laws and regulations, growth of commeérce, industrialisation 
of the country, are some of the causes likely to augment the 
volume of litigation. But what with the constitution in an in- 
creasing measure of special tribunals with summary procedure 
such as the Panchayat Courts, Debt Conciliation Boards, ete., 
levy of enhanced rates of court-fee, adoption of rules for disposal 
of second appeals by single Judges and similar expedients, gene- 
ral economic depression during the last decade, these and other 
factors have on the other hand produced an impression that the 
volume of litigation is steadily coming down and that there can 
be no warrant for the addition to the strength of the High Court 
at present. A comparison of the statisties for the two years 
1914 and 1939'—each year witnessing the -commencement of a 
great world war—is fairly instructive. 
1, Figures regarding Criminal work, Income!Tax | References,” Inso!- 
vency Petitions, Miscellaneous: Petitions, ete., have been - left out. The 
statistics for 1914 have been taken from pp. 9-10 (Journal) 30. M.J. and 


those for 1939, from p. 4, Statistics of Civil Courts in the - Madras 
‘Presidency fór 1939, ‘ 
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Arrears at the 








Institution. Disposal. end of the year. 

Description, Pe 
1914 1939 1914 | 1939 1914 1939 
Suits | 465 | 307 551 355 381 479 
Appeals from ori-| 433 | 343 513 495 937 1137 


ginal decrees of 
mofussil courts. 


O.S. Appeals ..| 118 67 75 78 | 157 78 
C.C. C. Appeals.. | 29 79 14 | 138 46 98 
Second Appeals .. | 2628 1107 2488 1451 4631 2624 
L.P. Appeals ..] 410 76 | 345 | 155 | 333 61 
CMA’. «| 418 | £62 | 389 | 603 | 502 | 727 
C.M. S. A's. | 148 249 | 122 | 234 | 172| 389 


C. R. Ps. . | 1121 2665 1062 2100 1510 3071 


Excepting for C.M.A’s., C.MLS.A’s. and C.R.P’s., the institu- 
tion in 1914 has been relatively higher than in 1939; likewise the 
disposals generally. Though as an aftermath of the war of 1914 
there was an increased output of litigation in the first imstance 
this has been more than been counterbalanced by the subsequent 
fall consequent upon the economic conditions of the last decade. 
As regards arrears, their growth has to some extent been arrested 
and the figures at the end of 1939 do not show much variance from 
those at the end of 1914. As an explanation for the absence of more 
substantial reduction in the arrears in spite of the increased per- 
sonnel of the Bench it has sometimes been suggested that the 
Judges of an earlier day showed deeper consideration and rend- 
ered more efficient work generally; it has also been pointed out at 
the other end, that the Judges have now more work to do by having 
. to wade through too much law made by legislatures as well as by 
different superior Courts in the land, whereas the Judges formerly 
were guided mostly by fundamental principles merely. Be that 
as it may, one would wish” that before making these periodical 
additions to the Bench the utility of such measures as the adop- 
tion of a larger number of working days and slightly longer 
working hours, delegation of purely routine matters to the 
x Registrar and the Master on a larger scale, ete., should be tried. 
Tt js to be hoped that the appointment of the two additional 
Judges recently sanctioned will result in. the accumulated arrears 
being cleared off within the next two years, particularly as fresh 
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institution is tending to go down, and that there will not arise 
any necessity for the strength to be permanently raised. 


[CONTRIBUTED. ] 


BOOK REVIEWS. 


PENOLOGY IN INDIA: Published by the Indian Publications, 
Ltd., Lalgir Chambers, Tamarind Lane, Fort, Bombay, 1940, 
208 pages. Price Rs. 3 


This publication is a record of official proceedings, inelud- 
ing the addresses delivered and papers read, of the First Indian 
Penal Reform Conference held in the Convocation Hall, Bombay, 
on 24th and 25th February, 1940, which led to the formation of 
the Indian Penal Reform League. 


Penology is a subject intimately linked up with social wel- 
fare and its modern trends form a particularly fascinating sub- 
ject of study. It is now largely recognised that crime is an anti- 
social act engendered and fostered by economic factors operating 
often on a person’s latent vicious propensities which in the first 
instance are not always ineradicable by proper treatment, The 
causative factors in crime are many. Heredity, pathological 
conditions, poverty and passion do all in different degrees con- 
tribute to crime. There is a preventive, a punitive, as well as 
a curative aspect in the treatment of crime. Protection of 
society and rehabilitation of the prisoner should be the twin 
objectives of all penal reform. The normal misdemeanant and the 
hardened recidivist will have to be differently treated; likewise a 
proper discrimination has to-be made between under-trials and 
convicts, and between juvenile delinquents and adult criminals. 
The present publication gives us a lot of useful information on 
various points interesting not only to those engaged in the study 
of penology but also to the lay public. The subjects covered 
include Criminal law and procedure, Modern penal movement, 
Prison practice, Juvenile problem, Psychology and crime, and 
Probation and criminal tribes. We have great pleasure in 
welcoming the publication which deserves to be widely read. 


‘1941 Report or THE COMMITTEE or THR BOMBAY LEGAL Arp 
Soctery for the year ending 31st December, 1940. 


The Bombay Legal Aid Society whose objects are inter alia 
to give legal advice and legal assistance in negotiation and liti- 
gation to poor persons and to undertake cases, civil and crintinal,° 
so as to make justice accessible even to the meanest individual 
makes interesting reading and presents an imposing record of 
‘nseful - -work done during the year 1940, As many as 98 appli- 
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cations for legal assistance were dealt with by the Society, be- 
sides giving advice in a number of cases embracing a wide arca 
of justiciable matter. It is to be hoped that the splendid example 
set by the Bombay Society in this form of unselfish and useful 
work will inspire the starting of similar societies and institutions 
elsewhere all over India. 


Tur ARBITRATION Acr, 1940, by S. C. Das, Ma, LLB.,, 
Advocate, Allahabad High Court and Editor, Allahabad Law 
Times. Published by the Allahabad Law Journal Press, 1941, 
345 pages. Price Rs. 6. 


The book is by one whose name is familiar to the legal world 
as the author of a number of useful publications. In the present 
work the text of the Indian Arbitration Act, 1940, with adequate 

‘commentaries has been provided. The case law, English and 
Indian, down to the end of 1940 has been noticed under appro- 
priate headings in a helpful manner. A feature of the book 
adding to its utility is the incorporation of the texts of the rele- 
vant English Acts such as the Arbitration Acts of 1889, 1934, 
ete., as well as the provisions bearing on arbitration contained 
in Indian enactments like Act VIII of 1859, Act XV of 1882, ete., 
as an appendix. The introduction, giving a historical survey of 
the statutory provisions and the growth of the law of arbitration 
in India since the advent of the Hast India Company is another 
noteworthy feature. Too much brevity sometimes characterises 
the notes given under the sections making understanding some- 
what difficult. On p. 50 it is stated that the authority of pleaders 
to refer in pending suits will be discussed in notes to S. 21. But 
there does not seem to be any direct reference to this point in 
the notes provided under that section. 


The book is on the whole a useful addition to the literature 
on the topic of arbitration and is sure to be of great value to the 
members of the legal profession. 


Tus Law or EVIDENCE IN ŪRIMINAL Cases, by Sarat Chandra 
Chatterji, Advocate, High Court, Caleutta, 8rd Edition, by K.M. 
Ghosh, 1941. Published by Eastern Law House, Ltd., 15, 
College Square, Calcutta, 579 pages. Price Rs. 5. 


The book is a commentary on the Indian Evidence Act in- 
tended specially to serve the requirements of the practitioners in 
the Criminal Courts. The amendments to the Act down to 1941 
have been incorporated and in addition to the texts of the 
“Indian Oaths Act, 1873 and the Bankers Books Evidence Act, 
1891, the text of the Commercial Documents Evidence Act, 1939, 
has alco been printed. The differences, wherever they exist, between 
English and Indian law have come in for appropriate notice. 
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The notes to the sections are reliable and exhaustive and are ar- 
ranged under helpful headings. The citation of cases, English and 
Indian, is fairly full, though important decisions like Ramanu- 
jam v. Emperor, 1.U.R. 58 Mad. 642 :68 M.L.J. (Supp.) 73 
(F.B.); Atiygalle v. Emperor, 71 M.L.d. 321 (P.C.) and 
Stephen Seneviraine v. The King, A.I.R. 1986 P.C. 289 have 
not found inclusion. 


The book is sure to be of great use to practitioners and we 
heartily weleome the publication. 


Exorss Prorrrs Tax, by V. S. Sundaram. Published by 
Butterworth and Co., Ltd., 1941. 


This book is intended to serve as a supplement to the Fifth 
Edition of the Law of Income-Tax in India by the same author 
and it is really in the light of this declared object that the incor- 
poration into this work of about 100 pages of matter as Income- 
Tax Supplement has to be understood. The book gives the text 
of the Excess Profits Tax Act, XV of 1940, the rules framed thers- 
under, as well as commentaries on the sections. Though the tax 
imposed by the Act can be in its nature only temporary, still 
there are bound to arise in actual working a number of compli- 
eated problems, having regard to the highly technical character 
of the enactment. The elucidation of the sections so as to make 
them intelligible to the average man is no easy task. The author 
has sought to achieve this by a reference to the relevant deci- 
sions, Indian and English, given in cases relating to income-tax. 
Though the Excess Profits Tax is a development, out of income- 
tax, still its ambit is not the same as that of the latter. Thus 
receipt in British India, per se will not attract the Excess Pro- 
fits Tax as it attracts income-tax or super-tax. The notes to the 
sections are adequate and illuminating. The text of the Excess 
Profits Duty Act, 1919, and extracts from the United Kingdom 
Finance Acts, of 1915, 1916, 1917, 1918, 1919, 1926; 1987; 
1938, 1939 and 1940, ete. -, are given as an appendix forming a 
noteworthy feature of the book. 


The book is bound to be highly helpful to businessmen and 
lawyers alike and we Koye. great pleasure in welcoming the 
publication. 
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THE DEBT CONCILIATION ACT: NEED FOR 
AMENDMENT. 


The Madras Debt Conciliation Act has now been in force for 
nearly half a decade. Its working has brought to light a number 
of defects concerning both its policy as well as its provisions. 
Some of these are noticed in an article published elsewhere.1 

As the nomenclature of the Act itself indicates conciliation 
and not coercion is to rule in relieving agriculturists from indebted- 
ness, It is an “amicable settlement” that is to be promoted, 
Penalising the creditor is not within the scheme of the Act. To 
secure however the usefulness of the Debt Conciliation Board as an. 
effective tribunal, there are certain special provisions. Of these. 
S. 10 (2), which is the most dangerous from the creditor’s stand- 
point authorises the Board to declare a debt due to a creditor 
“for all purposes and for all occasions to have been duly dis- 
charged”, where without any justifying reason the creditor fails. 
after being called upon to do so, to submit a statement of debts 
owed to him by the debtor in the manner prescribed by S.10 (1). 
S. 11 imposes an obligation on the creditor submitting a statement 
under S. 10 (1) to furnish along with it full particulars relating to. 
the debts and to produce at the same time all documents, accounts, 
etc., supporting his claim. Sub-S. (3) of S.11 provides that if any 
documents or accounts in the possession or control of the creditor 
are not produced by him without valid reasons those documents: 
shall not be admissible in evidence against the debtor in any suit by 
the creditor or by any one claiming under him for the recovery of 
the debt. Thus the only penalty attaching to wilful failure to. 
produce the documents or accounts can be that prescribed in 
S. 11 (3) and there is hardly any warrant to apply S. 10 (2) in 
such cases and declare the debt due to the creditor to be discharged.. 
It will be the duty of the Board in such cases to consider whether: 
the debt in question is owing to the creditor and what is its precise: 
amount, by having regard to the statement filed by the creditor, 
the admissions if any made by the debtor in his application or on 
oral examination and other similar evidence. The Board being: 
however a tribunal which excepting for the chairman usually 
consists of members having no judicial experience, and the chair- 
man himself being sometimes an essentially revenue officer like 
the Deputy Collector, there has often been a misapplication of 
S.10 (2). To declare a debt due to a creditor as discharged,. 
simply because he has not filed a statement confirming the parti- 
culars in the debtor’s application, even where the debt due to him 
has been admitted, is a grossly arbitrary provision for which there: 
is hardly any justification; to pass such an order against a creditor 

LL INS 


_ 1, See page 12, 


If] THE MADRAS LAW JOURNAL. 11 


after he has filed his statement within the appointed time, on the 
ground that he has not filed his accounts}, or that he has challen- 
ged the jurisdiction of the Board in his statement?, particularly 
where the debtor has not challenged either the debt or the amount 
due thereunder is altogether indefensible. It is very pertinent 
that in a recent case the High Court has been led to remark’: 


“Tf administered in accordance with its spirit, the Debt Con- 
ciliation Act should, in spite of its defects, prove beneficial, but m y 
experience gathered from the hearing of petitions for the quashing 
of orders of Debt Conciliation Boards, ‘convinces me that the Act 
has not been administered by some Boards in the way it ought to 
be administered. I have noticed a tendency ‘to use the powers 
conferred by S. 10 (2) of the Act. niet and at times there 
has been flagrant misuse of the section. 


“Recalcitrant creditors ate not diie of sympathy, but it is 
difficult to see why a Debt Conciliation Board should be given the 
power to cancél a debt which the debtor himself admits to be due 
simply because a creditor has not filed a statement furnishing the 
particulars... . 


“The cause for the maladministration of the Act in some cases 
may be that the members of the tribunals. concerned have not the 
time to devote to the proper investigation of. claims. -The arbi- 
trary nature of some of the orders, which I have seen, would 
suggest this. But if the legislative authority enacts a statute of this 
nature, it should make certain that there is: proper machinery for 
working it, If there is no proper masha; grave injustice is 
bound to follow.” 


These observations are weighty and cannot be ignored. It is 
therefore up to the Government to enact suitable amendments to 
the Act ‘so as to ensure a proper machinery to work out its pro- 
visions and to abolish inter alia the petal prescribed i in S. 10, 


Mala aaa aa an A a ag ATA aR a a E 
* 2. 1, Ramalingam Chettiar v. D.C.B., Dharmapuri, (1941). IML. J. 108;. 
Venkataswami v. ; Maduliti, (1941) 2M Ly, 155. : 

2 °C. M. P, No. 4628 of 1940, 55L.W. S. R, C. 5. 

3. See judgment in C, M. P. No. 297 of 1941. 
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THE MADRAS DEBT CONCILIATION ACT (XI OF sig 
A SHORT STUDY. 


BY 
Mr. R. S. SRINIVASACHARYA, Advocate.’ | 


It is a matter for regret that.the Madras Debt Conciliation Act 
which so vitally affects a very. large class of the litigant public has 
not attracted so far the attention that it deserves. This may, 
perhaps, be due to the fact that the Act, though passed in 1936,-was. 
originally applied only to a few select districts in the Province, and 
has been, only later, applied to larger areas. 


The outstanding feature of the Act is the setting up of a néw 
type of bureaucratic machinery under the style of Debt Conciliation 
Boards whose declared function is to “attempt to effect an-amicable 
settlement” between the “agriculturist” -debtor and his creditors, 
These Boards are to be under the immediate control of the Collector 
in the districts, and, under the overriding control of the Board of 
Revenue. The Boards are invested with a few judicial powers, but, 
in the field in which they are primarily intended to operate, they 
have not-been given the power to settle the disputes by any binding 
decisions of their own. They are there, only to exert a moral 
pressure on the disputants, to coax them into sweet reasonableness 
if they can, and, thus, to induce the parties to come to an “amicable 
settlement” between themselves. Their functions are, thus, of an 
advisory nature; no sanction attaches to their decisions, in the sense 
that they can finally ‘settle the disputes, between the parties, by an 
overriding authority of their own. If the parties do not come to 
‘any agreement within one year of the initiation of proceedings 
(S. 17), or, if, at any earlier stage, the Boards consider that there 
is no use in attempting a settlement’ (S; 9), as, for instance, where 
the parties are intractable, the proceedings automatically terminate, 
leaving the parties in status quo ante. The parties are, on such 
termination, free to pursue the usual remedies available at law. But, 
so long as the proceedings are pending, there is a virtual suspension 
of the powers of the Civil Courts, in respect of matters pending 
before the Boards (Ss. 19 and 25). 


The judicial powers of these Boards are categorised in a 
fasciculus of sections starting from S. 7 of the Act and culmi- 
nating with S. 18. Special mention may be made of the following 
powers of the Board:—(a@) the power to excuse delay on the part 
of a creditor in submitting a statement of his claim before the Board 
(S. 19); ( b) the power to decide; where necessary, the ‘ ‘amount or, 
the existence” of a debt [S. 11 (2)]; (c) the power to frame a 
schedule of assets and liabilities [S. 12 (3)}; (d). the power to decide, 
if an agreement come to. between the debtor and the creditors, is 
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“fair and equitable”, and, if ‘so, to'direct the registration of such an 
agreement and, finally (S. 14); (e) the power to “certify” in proper 
cases that a creditor has “refused” a “fair” offer made by the debtor, 
and in consequence must suffer the disabilities mentioned in the 
Act (S. 18)... < : 


The rules framed under the’ Act provide mainly for a number 
of routine matters, such as the maintenance of Registers, and 
performance of a number of. administrative duties. 


` The position of the Board in relation to the “Civil Court”, an 
expression not defined in the Act, and to the Insolvency admini- 
stration may be examined. The position as regards the Civil Courts 
is dealt with in Ss. 10 (3), 19 and 25. The broad effect of the 
two latter sections is to oust, almost completely, the jurisdiction of 
the Civil Court. The phrase “almost completely” is used, 
advisedly, because, it appears'.fairly clear that, although under the 
combined operation of these two sections, no new suits can be 
“entertained” (S. 19), nor old suits be “proceeded with” (S. 25), 
yet, so far as execution is concerned, the creditor can pursue his 
remedies at law, provided two negative conditions are satisfied, viz., 
(i) he does not come within S. 18 (3) of the Act, and (ii) no 
execution proceeding is pending at the time when the Board’s inter- 
ference is invoked under S. 4 of the Act. To this narrow extent, 
then, is the jurisdiction of the Civil Court conserved ; otherwise, its 
jurisdiction is entirely taken away in respect of “any matter pending 
before the Board”. 


Does the same position hold good in respect of the Insolvency 
Court, as well? It is submitted that the answer should be in the 
negative. The term “Civil Court” eniployed in S. 25 of the Act 
would not cover an Insolvency ‘Court. It is well known that the 
Insolvency Court is a special statutory tribunal and cannot be con- 
sidered,as an ordinary Civil Court, in the ordinary significance of 
that term. Thus, .it is said .that,. except under S. 4 of the Act 
V of 1920, the Insolvency Court may not decide questions of title.. 
Conversely, the ordinary ,Civil- Court may not decide questions 
falling within S. 53 or 54 of the same Act. It would follow, 
therefore, that there can be no question of the Insolvency Courts 
being affected, in any sense, by the pendency of proceedings before 
the Board. If this conclusion is right, there can be no difficulty in 
visualising the results of two different tribunals functioning in the 
same field, with varying powers and purposes. It is enough to say 
that confusion would result, with undesirable consequence to every 
one concerned, 


e” These difficulties will not ‘disappear, even if the conclusions 
were wrong and it were to be held that S. 25 hits at Insolvency 
Courts; as well. On that -hypothesis, the matter would have to be 
considered in two different ways. First, the case may be taken, of 
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a debtor having been already adjudged insolvent". In such a case, 
the debtor can have obviously ‘nothing to gain by applying to 
the Board, except perhaps a certain amount of immunity from legal 
proceedings by his creditors. The property having vested in the 
receiver in insolvency, under S. 28 of the Act, no purpose what- 
ever can be served by his entering into any agreement with the 
creditors. No property can be earmarked for the creditors, under 
S. 14, nor, can there be any use apart from the question of the 
legality, in the Board sanctioning such an agreement, under S. 18. 
Though the insolvency proceedings may have to be stayed—itself, a 
doubtful question, because, it is conceived, a receiver functioning 
under a Central enactment, cannot be made functus officio, by the 
operation of a Provincial one—still, there would be nothing left for 
any useful work to be done by the Board. The next case is where 
no insolvency proceedings have been initiated. In such cases, it is 
conceived that the Act will fully apply, and the field will be quite 
clear for the Board exercising its powers. 


Apart, however, from this aspect, what is the purpose gained 
by creating a new machinery with powers somewhat analogous, but, 
not completely so, to those of the Insolvency agencies? The Act in 
question takes in, indeed, a few patches from the Insolvency law; 
thus, the power to frame a schedule of assets and liabilities is 
modelled on the power of the receiver in Insolvency to frame a 
schedule of creditors; and the power to substitute a more diligent 
creditor [S. 9 (¢)] is modelled on S. 16 of Act V of 1920, 
Nothing, however, is gained by this sort of patchwork. If there 
were to be a complete adaptation of the Insolvency law—obviously, 
that has not been done, nor, would it be desirable—that will be 
inconsistent with the declared policy of the Act which is to “effect 
an amicable settlement”, and mot to effect an equitable distribution 
of the assets of the debtor amongst his creditor. Either way, 
therefore, this Act is not needed. 


Is any advantage of a permanent character derivable at all 
from the Act? Has the declared object of the Act been in any way 
advanced? Can the Boards render any effective service? All these 
questions can result only in a negative answer. 


The debtor may get some respite from his creditors, but, when 
the proceedings before the Board come to a close, infructuously, as 
they must, in a preponderatingly large majority of cases, the 
debtor will have to repay to the creditor all the latter’s dues, of 
which, he had been kept out, by force of the law. It is true, indeed, 
that, during the pendency of the proceedings under the Act, the 


1. Ifa debtor has been adjudicated insolvent, neither the debtor nor the, 
creditor can apply under the D. C. Act for any relief, as insolvency takes” 
away the jurisdiction of the Board, see Venkayya v. ‘Sambayya, (1938) 2° 
M.L.J. 93 and Dasaradharama Reddy v. Rahimtulla Hussani, (1940) 1 
M.L.J. 270. Ed. i 
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debtor would be entitled to continue in possession of his properties 
and to enjoy the income. But, the gain under this head is illusory. 
The creditor's claim remains unaffected, and, fortunately for him, 
is kept intact, being saved from the operation of the law of limi- 
tation, by virtue of S. 27 of the Act. The creditor, of course, is, 
for the moment, kept out of his claim; but, he remains, otherwise, 
unaffected. The only effect on him would be to create in his mind 
a lingering rancour against the law. 


As for the Board, it is difficult to imagine a more futile 
body appointed to transact public business. The Board is charged 
with the duty of “effecting an amicable settlement’, a term not 
defined in the Act, between the “agriculturist” debtor and his credi- 
tors and, thereby, to “relieve” him from his “indebtedness”. 
S. 18 (1) of the Act furnishes a clue as to the meaning of the 
term “amicable settlement”; the creditor is expected to forego a 
portion of his claim, in order to save the debtor. It is against 
human experience, however, to expect the creditor to agree. No 
one will give up his claims willingly, however laudable it may be 
morally so to do. The Boards have not been invested with any 
power to bind paities by their decisions. They might have been 
given the power to take stock of the whole situation and to effect an 
equitable distribution of the debtor’s assets in a manner which while 
satisfying the creditors to some extent would, at the same time, leave 
something for the debtor. But, for accomplishing such an object, 
no amount of moral pressure could help. And it would have been 
against the scheme of the Act to invest the Board with any powers 
of compulsion, even in the manner in which ordinary arbitral 
tribunals are clothed with by the law. The Board is, thus, left in 
the sorry position of attempting, as best as it can, and by exercise 
of moral pressure, to accomplish the admirable purpose of the Act, 
within a period of one year, (S. 17), and, if unfortunately nothing 
can be done, it has to throw up its hands. 


The whole legislation would thus prove incapable of achieving 
anything substantial. If the “agriculturist” had to be saved, more 
drastic legislation was surely needed. This was, in fact, furnished 
in the form of Madras Act IV of 1938, the Statement of Objects 
and Reasons of which announced, in its opening sentence, that 
“conciliation had failed” and that new legislation was required. 
Why, then, was the Act XI of 1936 not merely retained but, on the 
contrary, extended in its application? There is no justification for 
keeping in force an enactment which creates merely new anomalies. 
It behoves the Government not to offer any fillip to such tendencies, 
especially, at a time, when there are signs, of failing reverence for 
the law. It is hoped that the Government would have the whole 
positign reviewed and either repeal the Act or have such changes 
introduced as would make the measure less objectionable and more 
useful. 
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PRISON REFORM 


BY 
Mr. M. A. DoraswaMy IYENGAR, M.A., B.L., Advocate, Mysore. 


I—Introductory. 


Back-ground: Prison reform depends among other things 
upon (a) Conception of crime. (b) Conception of punishment. 
(e) Conception of prison. 

Causes: Prison reform is now an urgent necessity in all 
progressive countries because it is demanded by the following 
causes: 

A—Theoretical. (1) The New Enlightenment and Huma- 
nism, urging humaner treatment, (2) The New Education, 
which prefers liberty to compulsion, abhors corporal punish- 
ment, conceives discipline as self-discipline based upon the 
voluntary self-control of the party, and believes that none is 
incorrigible and incapable of reform. (3) Progress of Science, 
especially of Anthropology, Sociology, Criminology and Psy- 
chology which have revolutionised the conceptions of criminal 
responsibility and anti-sociality and penal treatment. (4) 
Democratic conception of Constitutional Justice: The pro- 
blem’ of justification of the State using force against free 
citizens has now become acuter than ever on account of the 
control of the State often by vested interests, and the abuse 
of the State’s power by resort to frequent wars and repression 
and by failure to prevent the exploitation of the many by the few. 
Democracy now wants to control and limit the right of the State 
to use force against its citizens by calling them criminals. (5) 
Rise of Revolutionary “Crime”: Large sections of enlightened 
modern opinion want a reconstruction of the State in a form which 
will not be liable to be controlled and exploited by selfish indivi- 
als, vested interests, and irreconcilable party cliques. This could 
only be achieved according to them by revolution and not by con- 
stitutionalism. The revolutionaries want to use crime as a weapon 
of war against the State in its present form and are advocating 
on philosophical, ethical, and scientific {grounds the most violent 
forms of crime such as anarchist outrages, nihilist assassinations, 
syndicalist sabotage, and armed insurrection. Crime thus becomes. 
exalted and blessed, the refuge of the morally enlightened instead 
of the morally debased. The right of the State to oppose this 
revolutionary crime is now under trial. 


B—Practical. (6) Normal need for reform, of ‘every 
institution periodically. (7) Failure and wmefficiency of the 
ald system of prisons: (a) There is no evidence of any 
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deterrence of crime resulting from prisons either by reduction 
in the number of criminals or in checking criminality in the 
community. (b) Nor is there evidence of any reformation 
in the character and habits of the prisoners. (c) Positive 
harm and danger to society results from prisons which really 
breed criminals, produce recidivists and habituals, destroy 
personality (by killing self-respect and moral sustaining power), 
practically ban ail decent means of livelihood and make 
crime the sole means of living, create a beastly class among 
men, and produce insanity, suicide and drunkenness. (8) 
Prohibitive costliness of modern civilised prison system:— 
(a) Even under the old system each prisoner in England 
cost about £ 150 per yearl and £ 5,000 for each 
reprieved murderer including trial expenses for counsel, expert 
witnesses, and so on2; (b) If according to modern requirements 
separate prisons or wards are to be built for juveniles, adolescents,. 
women, habituals, under-trials, and so on, and if they are to be 
thoroughly equipped with laboratories, industrial plant, and a corps 
of experts, the cost of the prison administration would become 
almost unbearable. (9) Multiplication of crimes and criminals :—(a) 
There is a steady growth in the number of criminals due to 
economic depression and unemployment, irreconcilable political 
warfare, social dislocation, growth of population, wars, and so on, 
(b) There is also a growth in the number and variety of 
‘crimes due to increasing complexity and richness of modern 
life. Modern traffic, electricity, radio, cinema and aeroplane 
have each given rise to new offences. (10) Imprisonment 
as the residuary punishment: Imprisonment as a regular form 
of punishment dates from the eighteenth century in Europe. 
In recent times old forms of punishment are disappearing and 
imprisonment is replacing them. Convicts reprieved for murder, 
those unable to pay fines or furnish security or undergo corporal 
punishment or who cannot be transported are all sent to prison. 
Imprisonment has thus become the residuary punishment for the 
ever growing legion of offences in modern times, 


Aims: Prison reform has as its aims :— 


(A) Reduction of cost which necessitates: (1) Greater 
efficiency and large scale organisation. (2) Reduction of the 
number of prisoners. (3) Reduction of the duration of prison 
life. (4) Economic self-sufficiency of prisons. (5) Development 
of alternative punishments. (6) Non-officialisation of prison 
- admjnistration. 


4, H. U. Triston, Men in Cages, 1938, p. 228. 
2, Ibid. p. 231. 
Cc . . 
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(B) Reforms based on the new ideas of criminology. (C) 
Reforms based on the new ideas of penology and (D) Reforms 
based on the new ideas of prisonology. 


II—Criminological Problems. 


Under this head will have to be considered: 


(1) New conception of crime with reference to (i) Norma- 
lity; (i) Anti-Sociality; (iti) Fixity; (iv) Secularity; and 
(v) Personality. (2) New conception of criminal responsibility. 
(3) The New Treatment. (1) Etiology. (5) Classification, and 
(6) Prophylaxis. 


(1) New Conception of Crime. 


(1) Normality of crime: (1) The popular view of the criminal 
being an abnormal, horrible, loathsome, dangerous beast has been 
fed by the abnormal dress and treatment accorded to offenders in 
Courts and prisons. (2) Modern criminology and psychology 
suggest that a large part of criminality is the result of some 
atavistic and pathological abnormality. (3) Barring this, the 
criminal is a perfectly normal creature, and deliberate crime seems 
essentially a normal activity of normal persons for satisfaction of 
normal needs, All men are selfish in differing degrees and work 
for self-gratification and exploit others for that end. Many 
moralists maintain that all successful careerists, businessmen, 
and politicians are with few exceptions unpunished criminals. 
(4) If man is by nature sinful or wicked, crime would be merely 
the assertion of this original nature and the loss of the acquired 
quality of goodness. (5) Revolutionary thought brands the cry 
against crime asthe cry of exploiters and vested interests against 
the threat of danger to their exploitation and ill-gotten gains. 
Socialism considers that property is the result of theft and hence 
its re-theft by the needy would bea blessing. (6) Sociologists 
like Durkhiem find positive merit in crime in that it keeps society 
alert and active, and indicates the need for and direction of reform. 


(it) Conception of Anti-Sociality. (1) Crime is an act 
or omission which the State punishes as being in its opinion 
anti-social. The dogmatic fervour with which people are apt 
to be unthinkingly and unfeelingly crying for punishment of 
criminals would be justified only if the State’s opinion holding any 
particular thing as anti-social is infallible, immutable, universal, 
and eternal truth. (2) But history proves that such opinion 
varies from age to age, country to country, and people to pedple." 
Many primitive races of to-day as well as the ancestors of many 
civilised races in the past have held that cannibalism, incest etc., 
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were sacred duties. Conventional morals about married or family 
life have been weakened by the American phenomena of com- 
panionate marriage, universal use of birth-control, free divorce, 
and by the Bolshevik abolition of marriage and illegitimacy and 
family life. At Samara inthe U. S. S. R., it is recorded that a 
daughter had two children by her father but the Supreme Court 
refused to regard the union as criminal and refused sanction for 
prosecution! Bolshevism has also abolished blasphemy. Every 
rule of orthodox morality and opinion is now hotly questioned, 
and violent differences of opinion have arisen about each and 
all, Modern tendency is clearly opposed to the State selecting 
one of these opinions and coercing all other opinions. (3) The 
prevailing political atmosphere very largely determines the opinion 
of the State about anti-sociality. When irreconcilable religious 
(e.g, Hindu-Muslim), racial, (e.g., ‘Teuton and Slav in old 
Austria-Hungary) or political (e.g., Nazi and anti-Nazi) groups 
wage civil war within a State, mutual assault, hurt, arson, 
kidnapping, murder, sabotage and sacrilege often come to be 
regarded as a duty for each party. (4) Modern revolutionary 
thought is found advocating crime itself as a weapon against the 
State. 

(iit) Fixed criminal types: (1) As crime is relative to 
changing opinion and circumstances there can be no such thing as 
a fixed objective criminal type existing. No man and no act could 
ever be branded as being always and wholly anti-social. (2) A 
fixed subjective criminal type is also psychologically impossible. 
There are no such things as fixed criminal instincts, criminal 
faculties or criminal emotions. Even an atavist becomes a criminal 
only if circumstances favour. (3) The idea of acriminal class is 
itself fallacious. Murderers, robbers, heretics, sex offenders, 
swindlers, as well as those who drive a cart on the wrong-side, use 
false measures, build without licence or commit nuisance are all 
criminals but such a heterogeneous group can never constitute a 
social class. (4) The same must apply to the idea of a criminal 
tribe. A tribe-is a primitive form of a nation consisting of 
countless types of individuals. No nation, race, tribe, or country 
could properly be conceived to be wholly or predominantly criminal. 
In India a differential treatment is being meted out to many 
primitive tribes under special penal laws, It is ultimately the 
civilised man who everywhere drives out these peoples out of their 
old moorings, and when he finds that they cannot serve him and 
toil fgr him he conceives a prejudice against them and calls them 
dangerous criminals. The reclamation he holds out to them is to 


a rnc hr, 
1, Waldemar Gurian, Bolshevism, 1932, pp, 358-9, 
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evolve them into submissive and useful servants of society. If 
these peoples are viewed to be akin to children and handled with 
sympathy and patience and are given adequate economic help they 
would at once become as upright and happy as others. This 
economic help in the beginning may be predominantly in the form 
of doles. When several countries are spending enormous sums as 
doles even to skilled artizans when unemployed, can we not extend 
the same to peoples who are quite unable to stand on their own 
legs in an economic sense? 


(iv) Secularity of Crime: (1) Crime, sin and vice funda- 
mentally differ in their nature, source of origin, province, effect 
and sanction. Crime is a creature of law. Law is secular or 
materialistic in the Marxian sense and is the product of the 
material conditions prevailing at any time. But still the habit of 
regarding crime both asa sin anda vice persists asa result of 
which the punishment and treatment to be accorded to a criminal 
is sought to be determined not on material or secular grounds only 
but also on moral and religious grounds. (2) Religious people 
regard crime as a sin produced by the Devil, evil spirits, the Gods, 
past Karma, Fate, Providence, original evil nature, or evil associa- 
tion. They prescribe punishment as anexpiation. The theory of 
solitary confinement and the rule of silence owe their origin to the 
Evangelicals who wanted the criminal to be redeemed by silent 
solitary meditation and repentance. The Avadanas of Asoka 
allege that he had erected an earthly hell to inflict all the tortures. 
of hell on convicts. (3) Moralists are largely responsible for the 
atmosphere of horror surrounding criminals and for the harsh 
treatment meted out to them. A crime judged on moral grounds to 
be heinous or wicked or involving moral turpitude is being doubly 
punished. (4) The vested interests in a State naturally benefit 
from the help afforded by religion and morality in dealing with 
crime. They justifiy its repression on the plea that it is putting 
down sin and vice. They doubly punish political crime by declar- 
ing that it involves moral turpitude. They call upon the religious. 
authorities to punish such criminals by religious methods also. 
(5) This intrusion of religion and. morality into the realm of 
secular crime has absolutely no theoretical justification. Both 
philosophy and science as well as history justify a contrary con- 
clusion. On practical grounds such intrusion does immense 
harm to religion and morality as well as to secular welfare. 
(6) Modern science is fast exploding the religious view of crime 
and punishment, and thereby seriously discredits religion ‘itself. 
It would thus not be in the interest of religion to invoke the 
religious view of crime. If it condemns political crime it would 


IT] THE MADRAS LAW JOURNAL, 21 


be taking sides. If it condemns economic crime it might become 
the tool of exploiters. If it condemns crimes of passion it would 
run counter to modern psychology. If it condemns petty 
technical offences as sinful it would make itself oppressive. 
(7) Morality would also get itself tarnished and discredited by 
seeking to punish crime on moral grounds in the secular field. 
Morality would then tend to support the doctrine that reasons of 
State are morally valid. (8) It is therefore desirable that the 
secular authorities should be prohibited from importing considera- 
tions of religion or morality in dealing with crime. 


(v) Crime and the criminal: (1) In modern criminology 
the subjective view receives greater attention than the objective 
view of crime. It holds that the criminal and his motives are far 
more important than the act and results of crime, although it is 
the crime that makes the criminal and not the criminal the crime 
(as then if the latter were true there would exist an inborn 
criminal and crime would be merely his activity). (2) The 
objective view implies impersonality and punishment based on 
injury done. All modern penal systems profess to punish crime 
impersonally—irrespective of the personality of the doer, of his 
status or motive or condition. No crime can go unpunished. 
Crime which causes injury to society must be punished by way of 
retribution or deterrence whoever might be the doer—a child or a 
lunatic or a sickly man, and whatever might be the circumstances 
under which it is committed, by ignorance or accident or coercion. 
Even the father of modern penology, Beccaria, held that crime 
must be punished according to injury and not intention. (3) But 
it is the individual who is punished and who suffers and who is to 
be deterred. He is a normal person like others. Why does he 
then act so as to injure others? The key to this lies in the dis- 
covery of his motives for doing that act. These motives depend 
upon his psychology (hereditary as well as acquired) and his 
environment. The professed aim of punishment is to induce the 
man to control his motives, his psychology, and his environment, 
so as not to cause any injury to others. But a man’s control over 
his motives, his psychology, and his environment is very limited. 
The recognition of such a limitation produces a two-fold result. 
If we are to punish a crime at all we will have to determine how 
far its doer is responsible as master of his motives, psychology 
and enviornment and how far these have made him their victim in 
producing that crime. Since punishment can influence the doer 
only to the extent to which he can master his motives it is neces- 
sary fo devise fresh methods of preventing crime other than 
punishment. Both these problems—the problem of criminal res- 
ponsibility and the problem of treatment of the criminal—require a 
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study of the nature and working of all those motives and the 
psychology and the environment of the criminal. An abstract and 
objective study of crime although necessary will not form the 
dominant subject of criminology. Personality is now recognised as 
lying at the coreof criminality. (4) According to this new view the 
treatment must be not for crime but for the criminal. The treat- 
ment must fit the criminal and not the crime. It will have to be 
individualised and follow the methods of discipline advocated by 
the New Education. Punishment will dwindle into insignificance 
and will have to change its character and call itself reformatory 
treatment or social defence. 


(2) New Conception of Criminal Responsibility. 


(i) If a person is to be held responsible for an act of crime, 
freedom to do it or to avoid it on his partis postulated. He must 
will and intend the act freely. Criminal responsibility for crime 
exists only if there is mens rea as the English law states or if. 
there is free will as other systems declare. (2) Freedom means 
self-mastery. There will be no freedom or responsibility if the 
man cannot control his motives, his psycholgoy and his environment 
and-if his will acts in ignorance or without free consent (under 
mistake, misrepresentation, fraud, undue influence, coercion, 
mental defect). Modern criminology under the influence of 
Lombroso; Freud and others holds to the theory of Determinism. 
It considers that mental defects or environmental defects practi- 
cally dominate the whole life of man and determine all his crimin- 
ality. This theory of Determinism has relegated to the back- 
ground the idea of punishable criminal responsibility and makes 
penal law the law of tutelage of deficient beings. (3) But all 
the existing penal systems claim to be based upon the theory of 
free choice. They do not recognise that crime is predetermined 
but profess that man is largely free to commit or resist crime. 
(4) But the tragedy of the situation is that these penal systems 
not merely fail to take note of the fact that mental and environ- 
mental defects revealed by modern research almost wholly produce 
criminality but assume without any effort at proof the existence of 
free intention and free will in all persons on the basis of a series 
of fictitious presumptions. Except practical convenience there is 
no justification or validity for any of these presumptions which 
are wholly false. (5) These presumptions are three-fold: 
(a) Presumptions of knowledge. Law assumes that every- 
one has a knowledge of law and also a knowledge of all the conse- 
quences of his acts. (b) Presumptions of Intention. “Law 
presumes intention from knowledge or from the natural consequ- 
ences of anact. The will may know an act to be wrong but may 
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be too weak to resist the doing of it or be forced to do it without 
intending to do so. An intention to do an act cannot be presumed 
from mere knowledge. The old theological doctrine that a man 
must be presumed to intend the natural consequences of his acts 
utterly breaks down under modern psychological research. (c) 
Presumption of free will. Law assumes every one to be a free 
agent. This is not true. Free will is not freedom. The will may be 
free to think or feel in one way but be unable to carry it out. Free- 
dom of will in thought, feeling and action may not always coincide. 
What is free will? Mediæval theologians argued that a motive- 
less actis the act of free will. A motiveless man can only be 
found in a lunatic asylum. No crime could be motiveless. If so 
it cannot be the act of free will and cannot be punished at all. 


(3) The New Treatment of Crime. 


(i) Failure of penal treatment. (a) Since the province of 
criminal responsibility under the new theory of Determinism has 
shrunk into utter insignificance the province of punishment has 
also disappeared. (b) Even the name of punishment has given 
place to the word, Social Defence. Punishment also is changing 
its character by becoming reformatory. (¢) The basis of punish- 
ment is fear. It is the fear of danger to vested interests that 
makes them resort to punishment. They want to rule by fear, by 
producing fear in the people by means of punishment. (d) The 
true basis of discipline is self-control. A parent, a teacher anda 
ruler have all to create and maintain discipline. Discipline means 
control. Control by external force and fear proves both ineffective 
andharmful. It crushes out personality and will power, deadens 
the soul, destroys self-respect and moral effort, breeds resistance 
and desire for revenge, and creates hatred to the object aimed at, 
Discipline by fear is a iabour-saving device; discipline by freedom 
as under the Montessori system would involve infinite patience 
and pains at guiding the child to learn self-control. Self-control 
is based on freedom. Work done for its own sake without regard 
to other purposes is free, Restraint by fear of punishment is not 
self-control because the man is bowing to the inevitable and does 
not feel the need of self-control. Such punishment will not be 
reformatory and will not make the man give up crime by inner 
conviction and self choice. (e) Punishment to the extent it is 
retained will have to be according to the degrees of culpability 
which are to be measured on the basis of the motives and environ- 
mental conditions determining the criminal act. (f) Crime evokes 
hatred but punishment would evoke pity thereby proving that 
punishment is not the proper treatment for crime. 
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(ii) Subjective treatment. (a) It is now recognised that the 
treatment must be for the individual and not for crime. It will 
take note of his motives, mental traits and conditions of life. 
(b) The doctrine of punishment fitting the crime (to be examined 
later) is no longer tenable. Punishment must fit the criminal for 
reforming his character. 

(iii) Individualisation of treatment. The new treatment will 
deal with each individual criminal according to his needs. It will 
not be one uniform method for all but will admit of infinite varia- 
tion. Mere fear of discipline will not admit of individualisation. 

(iv) Methods of treatment. These are (a) *Penological— 
infliction of punishment. (b) Reformatory—aiming at reforming 
the character of the criminal, making him a better man and a 
better citizen, teaching him a useful trade or vocation, improving 
his education, inculcating self-control and self-respect, and making 
itimpossible for him to return to crime. (c) Psychopathic and 
Sociological—aiming at curing the mental defects and reforming 
the. environmental conditions and at treating the criminal as a 
patient or a child, 


(4) Etiology of Crime. (a) The causes of crime can only 
be investigated after settling the nature of crime.’ Crime proceeds 
from a complex set of motives for self gratification. The causes 
producing criminality are psychological, organic, racial, physical, 
social, economic, political, religious and ideological. Of these the 
psychological, organic and economic causes admit of far-reaching 
research and study in modern times. (b) The Italian School of 
Criminology led by Lombroso emphasised Heredity as a factor in 
crime. Biological atavism was held to be the basis of all the 
atrocious crimes. Such criminals could only be treated as patients. 
This school has enabled us to discover that a good deal of crime is 
due to some kind of mental defect hitherto undetected or un- 
noticed or unknown. Freudian Psychology has emphasised the 
same conclusion. (c) The French Environmental School of 
Criminology traces crime predominantly to defective environment, 
It was accepted by all believers in progress by education and 
transformation of the envoirnment. Socialists who hold that 
crime is the result of the exploitation of vested interests also 
support this view. 


(5) Classification of crimes and criminals. 

(A) Classification of crimes. (i) It is necessary to dis- 
tinguish murder from a foot-path offence. (1) The classifications 
of crimes suggested by thinkers and Penal Codes are countless in 
number. (iii) The Indian Penal Code classification of offences 
into cognisable, compoundable, summarily triable and so on is 
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unscientific and irrational. (iv) The English classification into 
treason, felony and misdemeanour is not happy. The German 
classification into offence, misdeed and delinquency is better. 
But the French classification into crimes, misdemeanours, and 
contraventions is about the best and may be adopted. (wv) Classi- 
fication of crime based upon motive takes us into the classification 
of criminals. (vi) Gandhiji’s classification of crime into crime 
with or without violence is simple in appearance but very com- 
plicated in its interpretation. To Gandhiji, violence would be 
both physical and moral violence. Some of his followers hold 
that political offences do not admit of any moral violence and 
should not be punished if no physical violence is involved. Moral 
violence is a metaphysical abstraction and cannot serve as the 
basis of a scientific classification. (vit) Nevertheless the classifi- 
cation based upon motive and physical violence would be about 
the best that we can have for the penal regulation of crime. 
(viii) Political crime is to be distinguished from other crimes 
from its being committed from political motives. Political crime 
in India consists of waging war, sedition, political assassination, 
political dacoity and arson, civil disobedience (which includes 
violation of orders under Ss. 107, 108 and 144, Criminal Procedure 
Code, and Police Regulation), press offences, revolutionary crime, 
labour agitation offences, and perhaps Military offences. 


(B) Classification of criminals. (i) The numerous classifica- 
tions of criminals as congenital, instinctive, circumstantial, 
passional, recidivist, professional, habitual, incorrigible and so on 
are of great practical significance. (#1) Classification according to 
degrees of culpability: (1) Real criminals. Those who can be 
held to be really responsible for the crime committed by modern 
criminological standards—(a@) True criminals, Those who are 
guilty of both criminality and crime. (b) Pseudo-criminals. 
Those who are guilty of crime without criminality such as 
chance criminals or juvenile criminals. (2) Nominal criminals. 
Those who commit crime as victims of some mental or environ- 
mental defect and are nominally culpable. (iii) The three methods 
of the new treatment of criminals are organically connected with 
this classification of criminals. The Psychopathic treatment 
applies primarily to Nominal criminals, The Penal treatment 
ought to be confined to the True criminals only and by way of 
reformation. 

(6) Prophylaxis. 

(+) None will deny that prevention of crime is better than 
its curè. (i) Some of the means of prevention are: (a) General 
education of the people. (b) Economic improvement; eradication, 

D . 
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of poverty and unemployment. (c) Improvement of the environ- | 
ment. (d) Growth of tolerance and good will. (e) Moral | 
education. (f) Growth of respect for law: Democratisation of 
the State and society. (g) Medical and psychical treatment of 
suspects and offenders. (4) Social reform. (7) Labour welfare. 
(j) Police prevention. 


SUMMARY OF ENGLISH CASES. 

BATTING v. LONDON PASSENGER Transport Boarp, (1941) 
1 AILE.R. 228 (C.A.). 

Limitation—Period of limitation extended by later Act after 
expiration of the period under earlier Act—Amendment of state- 
ment to claim making out a new cause of action—Not to be 
allowed, 

On llth December, 1939, the plaintiff was involved in an 
accident in which she was injured by a tramcar belonging to the 
defendants—a public authority. The period of 6 months under 
the Public Authorities Protection Act then in force within which 
an action had to be commenced expired on 11th June, 1940. The 
writ was issued on 11th April, 1940, claiming damages for neglig- 
ence without specifying the particular type of negligence of which 
the defendants were alleged to have been guilty. On 28th May, 
1940, a statement was put in making it clear that the complaint 
against the defendants was one of negligent driving by the tramcar 
driver. On ist November, 1940, an application for leave to deliver 
an amended statement of claim was made. The amendment sought 
to' set up a new and different case that defendants were aeeheent 
in maintaining the roadway. 

Held, that the amendment set up an entirely new-cause of 
action and was barred under the Act as it stood. The introduction 
of a longer period of one year’s limitation by an amendment to the 
statute, which came into operation 19 days after the limitation of 
6 months under the provisions of the unamended Act had expired 
cannot be of any avail as the cause of action — was already com- 
pletely barred. 


MURFIN v. ASHBRIDGE & Martin, (1941) 1 AILE.R. 231 
(C.A). 

Practice—Insurance company given control of proceedings by 
or against insured—Insurers—No locus standi in actions to appeal 
in own name. 

Though insurers had been given by the policy, control vf the 
proceedings and could take any step in those proceedings in the 
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name of the defendant, yet they are not parties to the action and 
no application or appeal could be made in their own name. 





Re., WEBB, BARCLAYS BANK, LTD. v. WEBB AND OTHERS, 
(1941) 1 AILE.R. 321 (Ch. D). 

Insurance—Life insurance—Parent effecting policies in name 
of his children—Death of parent leaving will—Person entitled to 
the policies. 

During his lifetime the testator took out two insurance policies 
on the respective lives of his two children. All the premiums on 
the policies were paid by the testator down to the time of his death 
and on the death of the testator the question arose as to whether the 
money payable under the policies would form part of the testator’s 
estate or whether the child named in each of the policies was 
entitled to the money assured. In the proposal form the father 
was described as the grantee who was desirous of effecting an 
assurance on the life, on behalf and for the benefit of the person 
therein named as “the life assured”, namely, the child. 

Held, that the life assured was the person entitled to the 
money payable under the policy and if there were any further 
payments to be made the person whose life was assured was the 
person to make those payments. On the wording of the policy 
there was sufficient to establish a trust in favour of the children as 
against the father who no doubt effected the policy. 

(1924) 2 Ch. 348 and (1938) Ch. 799, distinguished. 





Re., GALE, GALE V. GALE AND ANOTHER, (1941) 1 AILE.R, 329 
(Ch, D.). 

Will—Bequest—Gift during widowhood—Beneficiary remain- 
ing spinster—E fect on gift. 

The testator who had a wife had also co-habited with another 
woman D. M.L. In his will he directed his trustees to allow 
D. M. L. to enjoy “during her widowhood” a certain dwelling 
house and also to pay her 25s. per week for a period of twelve 
years. D.M. L. though she had children by the testator was 
never married to him. Ona construction of the will, 

Held, that the gifts failed as the period for which provision 
was made could never exist. 





R$., MYLINE, Porrer v. Dow, (1941) 1 AILE.R. 405 (Ch. D), 
Will—Religious trust for benefit of missionaries holding 
certain beliefs—Validity. 
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A trust was created for the benefit of missionaries by will and . 


a clause in the will provided that “no person shall be eligible for 


any benefit under the trust unless he or she shall be a Protestant ; 


in religion and a whole-hearted believer in the divinity of Christ 
and the full inspiration of scripture.” 

Held, that the clause differed from a forfeiture clause and as 
it was possible for the trustees by inquiries to ascertain whether a 
particular person was suitable the condition was not impossible to 
fulfil and the gift was not void for uncertainty. 

(1940) Ch. 385= (1940) 1 All. E.R. 632, Dist.. 

Re., Great Eastern Exvecrric Co., (1941) 1 AI.E.R. 409 
(Ch. D.). 

Companies—V oluntary winding up—Debts incurred before 
and after—Priorities. 

A liquidator in a voluntary winding up may without any sanc- 
tion carry on the business of the company so far as it may be 
necessary for the beneficial winding up thereof. If, in the proper 
exercise of this statutory power, he incurs obligations, those to 
whom he incurs them are -entitled to be paid out of the assets of 
the company in priority to its creditors at the commencement of 
the winding up. There can be no question of the two classes of 
` creditors ranking pari passu. If the condition is fulfilled the post- 
liquidation creditors come first, If it is not they do not come in 
at all, or at any rate not until the pre-liquidation creditors have 
been satisfied. - 


ee 


FREDENSEN v. ROTHSCHILD, (1941) 1 AILE.R. 430 (Ch. D.), 
Deed—Rectification—Evidence of mistake—Burden, 


A person who seeks to rectify a deed upon the ground of 
mistake must be required to establish, in the clearest and most 
satisfactory manner that the alleged intention to which he desires 
it to be made conformable continued concurrently in the minds of 
all parties down to the time of its execution and further he must 
be able to show exactly and precisely the form to which the deed 
ought to be brought. For there isa material difference between 
setting aside an instrument and rectifying it on the ground of 
mistake. In the latter case mutual and concurrent intention of 
parties must be established. 


S 


Duncan v. CAMMELL LAIRD & Co., (1941) 1 AILE.R. 437 
(C.A). NE Wi; ; : 


l Practice—Discovery—Production contrary to public intérest— 
Privilege. © 


° 
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Where the head of a department of State claims privilege for 
“production of documents, the Court must give effect to that claim. 
Horn v. SUNDERLAND CORPORATION, (1941) 1 AILE.R. 480 
(C.A.). 
Land Acquisition—Compensation—Disturbance of business— 
Compensation for—Right to. 
Under the Acquisition of Land (Assessment of Compensation) 
Act the person whose business premises are compulsorily acquired 
is entitled to compensation but since the value of the laud as 
building land could only be realised. by the removal of the 
business, compensation for disturbance of business could 
not be awarded because the value of the land as building land 
exceeded its value as agricultural land plus the value of the 
minerals plus the loss by disturbance. If the sum of these excee- 
ded the value as building land then the owner would be entitled to 
the difference. (1941) 1 All. E.R. 166, reversed 4 in part. 
Micuet HABIB v. SHEIKH See (1941) 1 All. E.R. 507 
(P.C.). 
Contract—Agreement to pay on breach a certain amount as 
liquidated damages—Damages or penalty—Test for enforceability. | 
Agreed liquidated damages if to be enforced must be the 
result of a ‘genuine pre-estimate of damages.” They do not 
include a sum fixed in terrorem covering breach of contracts of 
many varying degrees of importance the possible damages from 
which bear no relation to the fixed sum, and which obviously have 
at no time been estimated by the contracting parties. When the 
sum agreed is a penalty, whatever it may be called in the agree- 
ment, then the penal stipulation will not be enforced. 


Corsett v. Durr, (1941) 1 All. E.R. 512 (K.B.D.). 


Income-tax—Professional football player—Receipt of proceeds 
of benefit match—Taxability. 

If a payment to the assessee though voluntary is remuneration 
for an office or employment, it is taxable, but, if it is personal in 
the sense that it is given to the person not as a holder of an office 
or employment but as a personal testimonial, it is not. The line 
is often difficult to draw. : 

Where in the case of a professional foot-ball player taking 
part in a benefit match, payments though not obligatory, are 
expected, are generally asked for, and are usually accorded, the 
payment must be. treated as. remuneration for employment, as a 
foot-ball player. 
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Gour v. MCAULIFFE, (1941) 1 All. E.R. 515 (K.B.D.). 

Tort—Dog known to be dangerous—Injury by—Liability of 
owner, 

A licensee of a public house who has a dangerous dog, ought to 
take steps to see that that dangerous dog is kept away from 
customers of his inn behaving reasonably and without negligence, 
The owner of the animal ought to see that it is so secure that it 
cannot attack any one who is on his premises or who mistakenly 
steps one or two yards through an open gate therein. Where 
through the owner’s failure of such duty the plaintiff is injured by 
the dog, the owner is liable. 

HASELDINE v. Daw & Son, Lp, (1941) 1 AILE.R. 525 
(K.B.D.). 

Londlord—Defective condition of lift—Liability to visitor of 
tenants—Liability of repairer to users of the lift. 

The plaintiff, the managing clerk to a firm of solicitors, in the 
course of his professional affairs went to a block of flats, owned 
by X and managed by Y and Co., in order to call upon a tenant 
living there. Owing to the defective condition of the hydraulic 
lift he sustained severe injuries and brought an action for 
damages against X the owner, Y & Co., the managers and Z 
the lift engineers who were responsible for “inspecting the lift 
every calendar month during working hours to adjust, clean and 
lubricate the mechanism, to provide the cleaning materials and 
necessary lubricants and to attend also at all reasonable working 
hours to adjust the mechanism in case of stoppage or irregular 
running between the periodical visits.” The day before the 
accident the lift engineers had attended and adjusted the mecha- 
nism. 5 

Held, that the plaintiff was not an invitee for the purposes of 
the occupier. He was only permitted to use the lift for his own 
purposes to call ona tenant and so was a licensee and the only 
duty of X was to warn him of any danger of which he had actual 
knowledge. 

(2) In undertaking the carriage of the plaintiff in the lift, X 
was undera duty to use reasonable care to provide a vehicle 
reasonably safe for the conveyance of the plaintiff, as well as to 
exercise reasonable care in the conduct of that vehicle throughout 
the course of the journey. 

(3) The compfete maintenance of the lift not having been 
entrusted to the independent contractors X had not discharged 
his duty to see that the lift was reasonably safe and X was actord- 


ingly liable. 
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(4) As regards the lift engineers they were also liable to the 
users of the lift because the accident was due to their failure 
through their workmen to do their contractual work with reason- 
able skill and care. i 


EEE 


Kent v. East SuFFOLK CATCHMENT Boarp, (1941) 1 All. E. 
R. 527 (H.L.). | 

Tort—Sea wall—Repair by statutory authority—Negligence 
in—Damage to plaintiff's land due to inundation of salt water— 
Liability. 

As the result of the defendants’ negligence in the exercise of 
their powers to repair (failure to properly repair a sea wall which 
had collapsed) the plaintiff’s pasture land was inundated by salt 
water. Ina claim for damages, 

Held (reversing the majority view of the Court of Appeal, 
Lord Atkin dissenting), that a Catchment Board which is under no 
statutory duty to landowners within its area is never liable to one 
of them either for total neglect to exercise its statutory powers or 
(if no moreis proved) for exercising them with lack of efficiency 
or with too little zeal or dispatch. 

Re., SAMUEL: JACOBS v. Ramspen, (1941) 1 AILE.R. 539 
(K.B.D.). l 

Will— Condition for forfeiture of legacy on “Marriage with a 
person who is not of Jewish parentage and Jewish faith” —Validity 
of condition, 

A condition in a will for forfeiture of legacy in the case of the 
marriage of the testator’s daughter to a person not of the Jewish 
faith is void for uncertainty. ` 

(1940) 1 Ch. 385, followed though doubted. 





Re., DEsToNE Faprics, Lrp., (1941) 1 All. E.R. 545 (Ch. D.). 

Compantes—Company in. insolvent circumstances—Issue of 
debentures creating floating charges—Arrangement not bona fide 
for benefit of company—V alidity—T ests. 

Where debentures are issued by a company in ‘insolvent cir- 
cumstances within six months before its winding up, the test for 
deciding the validity of such issue is whether the transaction is to 
be regarded as one intended bona fide for the benefit of the com- 
pany or as one for the benefit of certain creditors of the 
compåny. 

Where the effect of the issue of the debentures is to procure 
the payment to certain of the directors in preference to other 
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creditors of the company of the sums due to them the floating 
charge created by the debentures is wholly invalid. 


NEWELL v. GILLINGHAM CORPORATION, (1941) 1 All. E.R. 
552 (K.B.D.). 

Master and S ae aga of, for turning 
© “conscientious objector”—Liability of master for breach of 
covenant. 

A clause in an apprenticeship deed provided “should the 
apprentice be wilfully disobedient or be slothful or negligent or 
otherwise grossly misbehave himself the master may discharge the 
apprentice from service.” 

The apprentice became a conscientious objector and as a 
result the master discharged him. An action was commenced to 
recover damages for breach of covenant. It was also found that 
the apprentice’s conduct would irritate his fellow workmen and 
lead to loss of employer’s time. 

Held, that the employers were not entitled to terminate the 
contract of apprenticeship and were liable for breach of covenant, 


- Weston v. Lonpon County COUN cit, (1941) : AILE.R. 
555 (K.B.). 

Factories Act—Technical instituie carried on a ‘local 
authority—If factory under the Act. 

A technical institute run by local authorities is not a factory 
within the meaning of the Factories Act and the local authority is 
not liable for an accident to a pupil of the institute while working 
a wood cutting machine. Where the pupil disobeyed the instruc- 
tions given to him and brought about the accident there is no 
common law liability on the part of the local authorities carrying 
on the technical institute. 


Hicitens Harrison WOOLSTEN & Co. v. Jackson & Sons, 
(1941) 1 All. E.R. 562 (K.B.D.). 

Stock exchange—Brokers right to indemnity from vendors 
repudiating their contract. 
| Where the vendors repudiated their contract the brokers are 
bound to produce other stock which could be registered in the 
name of the buyer and the brokers are entitled to be indemhified. 
by-the vendors in respect of the liability they have incurred to 
produce’ other stock. l 


- 
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Lancaster Motor Co, (Lonnpon), Lrp, v. Bremitn, LTD., 
(1941) 2 AIL. E.R. 11 (C.A). 

Company in liquidation—Unsuccessful proceedings by and 
order for costs against—Bank account in liquidator’s name—If can 
be attached, 

Where there was an order for costs against a company in 
liquidation which took out unsuccessful proceedings, the persons 
entitled to costs sought to attach moneys in a bank account standing 
to the credit of the liquidator. 

Held, that there was no relationship of banker and customer 
or debtor and creditor between the bank and the company and the 
amount cannot be attached. 


(1936) 2 All. E. R. 905 not followed. 
(1938) 2 K.B. 801 relied on. 


JOTTINGS AND CUTTINGS. 


Gray’s Inn Hit.—For Grey’sInn bombs are no longer glass- 
case curiosities in the Library faintly recalling old unhappy far- 
off things and battles long ago. It has suffered like its sister 
Societies from this year’s thunderbolts. Its gardens are pitted in 
several places with bomb holes of various sizes. The house where 
the gardener lived for more than twenty years is wrecked. Half 
the terrace railings are biown away, and a house in Gray’s Inn 
Square has beenhit. Verulam Buildings and Raymond Buildings 
have been damaged by blast and no part of the Inn has its glass 
intact. It is to be supposed that these misfortunes must be put 
down as accidental since at all times it would have been hard to 
bring the Inn within the definition of a military objective. “I hold 
your Walks to be the pleasantest place about London and that you 
have thére the choicest society,” wrote an Englishman abroad in 
1621, and nearly two centuries later Lamb wrote: “They are 
still the best gardens of any of the Inns of Court, my beloved 
Temple not forgotten—have the gravest character, their aspect 
being altogether reverend and law-breathing. Bacon has left 
the impress of his foot upon their gravel walks”. The gardens 
have, indeed, changed since Bacon planted there seventy-one elm 
trees at 9d. each, eight birch trees at Ís. 6d. each, sixteen cherry 
trees at 1s. each, woodbine, eglantine, roses, vine cuttings, pinks, 
violets and primroses (a hundred and twenty-five “standards of 
roses” cost him but 12s. 6d.). Though the lawns are still green 
and delightful, not for many years has that vanished fragrance 
perfulned the air of Holborn. It is long since peace, sometimes 
as deStructive as war, levelled Bacon’s Mount and the pleasant 
summer-house thereon, and later covered the site with the forbidding 

E . 
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‘bulk of Raymond - Buildings. Lamb cursed the equally grim 
Verulam Buildings for an encroachment-which left no trace of a 
one-time bowling green fenced with double quick-set “so that no 
cattle might come in”, —S.J,,.1941, p.-20. 


The Square.—Gray’s Inn Square is an excellent starting point 
for meditations on the rebuilding of London. Accustomed to 
streets which Victorian and modern commercial buildings have 
generally left with no features but pretentious disproportion and 
incongruousness, the eye finds it wholly delightful. How different 
architecturally was that vanished London in which it seemed un- 
attractive, when Dickens penned his venomous attack upon its 
“ugly lile-topped tenements” calling it the “Sahara desert of the 
law”. The lack of love that he had for the law clouded his judg- 
ment, and the great Sir Samuel Romilly, critical though he was of 
much in the legal world, so that the sight of his fellow lawyers 
spoilt New Square, Lincoln’s Inn, for him, yet found his chambers 
at No. 6 Gray’s Inn Square very pleasant and almost rural in 
1779, with but one row of houses from there to Hampstead.—S.J/., 
1941, p. 20. 


‘ 
—_—_—— 


A Quaint Vice-Chancellor —tIn the pages of various compilers 
of legal reminiscence many quaint stories have come down to us of 
Vice-Chancellor Malins; indeed, it was said of him that when in 
court he was always able to command a “good house,” showing a 
certain amount of sport under the stimulating attacks of Mr. 
Glasse and Mr. Napier Higgins, who at that time were the chief 
protagonists:in his court. . Before reaching the Bench, Malins had 
for some time sat in Parliament, and every now and again when on 
the Bench he wouid allude to that fact despite its total irrelevancy ; 
indeed, once we are told that, having oracularly interposed to say, 
“That reminds me of a point I once raised in the House of Com- 
mons,” he got no further, for Mr. Glasse brusquely interposed 
with the withering sneer, “We have not come here to listen to 
your Lordship’s experiences’—an observation which brought a 
flush to the V ice-Chancellor’s cheek and a muttered interjection, 
but no more. —L.T., 1941, p. 46. 

His costly m We are told that on one occasion this 
failing of his cost him dear. It happened in this wise: arriving 
late in court, he explained that this was due to- his having started 
for his morning canter in the Row without his watch, which? acci- 
dentally had been left at home, and in consequence he had dallied 
longer in the Row than usual. An hour or so after this avowal of 
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the reason for the delay in taking his seat a person appeared at his 
Lordship’s house and informed the butler that he had been sent 
from the court for the Vice-Chancellor’s watch. Not unnaturally 
the butler was a little suspicious but, finding the watch on the Vice- 
Chancellor’s dressing-table, and doubtless thinking that his master 
would be greatly inconvenienced without his time-keeper, he 
handed the watch to the pseudo-messenger, who quickly hurried off, 
but not in the direction of the Vice-Chancellor’s court in Lincoln’s 
Inn,—-L.T., 1941, p. 46. 

Baron Pollock.—Those who have passed the meridian of life 
may recall the somewhat ancient figure of the last of the Barons 
to remain on the Bench, Baron Pollock, a son of the former Chief- 
Baron, and few would have credited him with the cracking of 
jokes, but at least once he achieved success in this domain. The 
case on which he was engaged had reference to the subject of what 
constituted “necessaries” fora minor. The leader on one side was 
described by the narrator of the story as a rather decrepit and 
elderly Q. C. whose marriage to the somewhat mature daughter of 
a patrician house had occasioned a certain amount of ironical com- 
ment on the part of his learned friends. The other side was led by 
a silk much younger than his opponent and having over him deci- 
dedly the advantage in the matter of olive branches. During the 
hearing a good deal of badinage was indulged in, the old Q.C. 
contending that a piano constituted a “necessary”, while his 
opponent maintained that it was not. The former began rather 
pompously to refer to his married experience, a subject which he 
was somewhat fond of introducing on account of the augustness of 
his alliance, and said, “I have always understood that a piano was 
a ‘necessary’ for anyone of the position the minor in this case 
occupies.” Upon this his opponent rose and declared that he, 
having been married twenty years and being the father of a family, 
knew something about this, whereas his learned friend against him 
had not been equally fortunate, for he had no family. This 
brought the other to his feet with an indignant protest, but at this 
stage Baron Pollock quietly interposed and threw oil upon the 
troubled waters by remarking, “Gentlemen, I think we had better 
confine ourselves to the issue in this case’.—L.T., 1941, p. 46. 

BOOK REVIEWS. 

Tur Law or BENAMI Transactions, by A. Ghosh, 3rd 
Edition, 1941. Published by Eastern Law House, Ltd., Caleutta, 
386 pades. Price Rs. 5. 

Benami transactions constitute a feature peculiar to Indian 
life around which has clustered a mass of case-law. The pre- 
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sumption of advancement arising in English law whenever pro- 
perty is purchased by a person in favour of his wife or child is 
no doubt inapplicable in India in the case of Hindus and Muslims, 
but there is in operation another principle, the doctrine of inten- 
tion to benefit, by which it is permissible to show that the osten- 
sible vendee is also intended to be the real and beneficial owner 
of the purchased property and not a benamidar or alias for the 
person who provided the purchase-money. The book. under 
notice provides a lucid analysis of the judicial decisions under ` 
appropriate headings, serving to illumine the real position of .the 
benamidar vis @ vis the true owner and the outside world, and 
to explain the limits within which the doctrine of benami will be 
recognised by the Courts. Case-law down to 1941 has been 
noticed and the treatment of the subject is full and helpful. The 
hook is bound to be of much assistance to the busy practitioner. 


i 


LAW RELATING To COMPANY SHAREHOLDERS 1N INDIA, by 
H.R. Mehrotra, G.D.A. Published by the Progressive Pub- 
lishing Co., Calcutta, 1941. Price Rs. 8-8-0. 


It was Ramsay Muir who remarked that at the present 
time ownership of property stands divorced from responsibility, 
tbat property has become essentially a matter of stocks and 
shares, that the control by shareholders is a fiction and that the 
directors, in effect electing themselves, wield enormous power 
often in an irresponsible manner. That the criticism is not un- 
warranted is borne out by a number of remarkable cases, like 
Rex v. Kylsant, etc. Ik is therefore eminently desirable, if not 
altogether imperative, that the shareholders should know their 
respective rights and liabilities, how their moneys are invested 
and applied and in what manner they can exercise effective con- 
trol over the directors of a company and its policy. This book 
by Mr. Mehrotra affords the means of obtaining such knowledge 
as regards companies in India. The arrangement of topics in 
the book is on sound lines. The provisions of the. Indian Com- 
panies Act, 1913 as amended in 1936, as affecting the sharehold-. 
ers are fully and faithfully explained and their implications 
lucidly brought out in the light of decisions, Indian and English. 
Appendix I which contains a summary of the various rights and 
liabilities of company shareholders is practically the essence of 
the whole book. The book is written in a simple style through- 
out and sets out in an admirable manner what every shareholder 
ought to know. We are sure that the book will prove useful not 
only to those to whom it is chiefly intended but also to the mera- - 
bers of the legal profession. 
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REVIEW OF MEMORANDA ON THE HINDU 
LAW OF SUCCESSION ISSUED BY THE 
HINDU LAW COMMITTEE. 


Codification, the object, The Hindu Law Committee are the 
latest advocates of the advisability and desirability of codifying 
the principles of Hindu law. The Hindu system of law is no 
doubt a complicated structure, the various parts of which are 
interconnected with and run into each other at every stage. 
Still one can agree with the Committee that neither regional or other 
differences nor constitutional difficulties should present insupera- 
ble obstacles in this respect. A common code of laws is as much 
essential to Hindu unity and homogeneity as a common language 
or common culture. It is eminently desirable to achieve uniformity 
in law wherever possible and tolerate divergences wherever inevit- 
able. The Committee have in this connection issued four Memo- 
randa containing a general survey of the Hindu law of succession 
and embodying their proposals—of an exploratory character only— 
for the codification of that branch of the law. The proposals are 
generally such as will command fairly wide acceptance, 


Memorandum I deals with the Mitakshara law of intestate 
succession of males to the property of males unmodified by statu- 
tes. The rules are expected to yield results “sufficiently accurate 
for all practical purposes” and be “exhaustive in the sense that 
they furnish a decisive test in every imaginable case.” It is 
claimed that they involve “no change in the traditional Mitakshara 
law of male succession” and are merely “restating the old principles 
in a more precise form.” 


Memorandum IT deals with the succession of female heirs to 
the property of a male in the Mitakshara school. It is declared 
that the laws of succession should be “in aid of our ideals of 
marriage,” for “a lofty ideal of marriage ill-consorts with a low 
standard of property rights.” For this Purpose according to the 
Committee it is the ideas of Jaimini rather than those of 

F 
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Baudhayana that should form the basis. Accordingly the Com- 
mittee have suggested that no woman shall be disqualified for 
succession merely by reason of her sex. Nor is any limitation to 
be imported into the nature of the estate merely because it is held 
by a woman. Radical though these principles appear at first sight, 
they have to be taken in the light of the statement in Memo- 
randum IV ‘that on the death of the female heir, the inherited 
property shall devolve on the heirs of the last male owner of such 
property. The heirs other than widow, mother and daughter 
enumerated in the Mitakshara and the Mayukha as well as those 
coming in by virtue of special legislation like Act II of 1929 and 
Act XVIII of 1937 are to be accommodated, One special rule is 
made for women who are widows when succession opens, namely, 
that they. shall take in the places which their husbands would have 
occupied had they been alive’ at that time. Also to remove any 
injustice occasioned to the daughter by the passing of the 
Deshmukh Act, the unmarried daughter is to find a place in the 
“simultaneous succession” group of heirs. 

Memorandum II] deals with: intestate succession under the 
Dayabhaga.law and. Memorandum IV deals with succession to 
_stridhana property. 

Review of the proposals relating to the Mitakshara law of 
succession to males.1 The rules set out at the end of Memoran- 
‘dum II constitute the rules which the Committee would recommend 





1According to the Committee the whole law of Mitakshara succession to 
„the property of males can be put in the form of the following rules :— 

- “Rule 1. When a Hindu male governed by the Mitakshara school dies 
intestate in respect of heritable property, it shall devolve in the following 
“order on the following classes of relations, namely ;— 

I The “enumerated heirs”, that is to say, 
1. (a) Widow. ' 
` (b) Son. 
(c) Son of pre-deceased son. 
(d) Son of pre-deceased son’s pre-deceased son. 
(e) Widows of (b), (c), and (d). 
(f) Unmarried daughter (all sticceeding simultaneously and with 
equal rights). | 
2. Married daughter: 
3. Daughter’s son. 
4. ‘Mother. 
5. Father. 
6. Brother. 
7. Brother’s son. 
B. - Father’s mother. . 
9. Sister. | | Ton 
-10. Father’s father. | i 
11, Son’s daughter., 
12. Daughter's daughter. 
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for adoption in case the Mitakshara law of succession is for any 
reason to be separately codified. The rules given are simple. In 
some cases they have departed radically from the existing law. 
Blood-relationship as measured by line and degree seems to be the 
main principle on which the rules are founded. 


The Committee’s suggestion that no woman shall be disquali- 
fied for purposes of succession by reason of sex, means that every 
female relation who stands in the same degree of kinship to the 
deceased asa male heir will be entitled to rights of heirship. 
Also, except in the case of the “enumerated heirs,’ a male and 
a female heir standing in the same degree of kinship to the deceas- 
ed will share equally. Thus where the surviving relations are 
paternal uncle’s son and paternal uncle’s daughter, the latter will 
be an agnate according to the Explanation at the end of Rule 1 
and both being heirs in the same degree will take equally. These 
principles mark a considerable departure from the existing law but 
should be welcome in so far as they enable all blood relations of 
the deceased irrespective of sex or degree to take before the pro- 
perty of a person can pass by escheat. 


The principle that outside the circle of ‘enumerated heirs” 
each class will exclude the next means that agnates of the deceased, 
however remote, will exclude the cognates of the deceased, 


nnn nn ge 


13. Sister’s son. 

II. Agnates of the deceased (i.e. persons related to him wholly through 
males) other than those already enumerated under I. 

III. Cognates of the deceased (i.e. persons related to him, but not 
wholly through males) other than those already enumerated under I. 

Explanation:—A woman who is related to the deceased wholly through 
males (excluding herself) is an agnate and any other female relation a 
cognate for the purposes of these rules. 

Rule 2. (a) Each class excludes the next and within each class the 
earlier group excludes the later. 

(b) In each group, persons related to the deceased by the half-blood 
succeed immediately after persons related by the full blood. 

Rule 3. The order of the heirs in classes II and III shall be determined 
by the next four rules. 

Rule 4. Of two heirs, the one who is nearer in ascent succeeds first, 

Rule 5. If the two are equally near in ascent, the one nearer in descent 
succeeds first. 

Rule 6. If the two are equally near both in ascent and descent, the one 
who is in the male line of ascent succeeds first. 

Rule 7. If the two are equally near in ascent and descent and the chain 
of ascent, if any, is the same in both cases, the one who is in the male line of 
descent succeeds first. 

Ritle 8. A woman who isa widow when succession opens (except the 
widow of the deceased himself) takes the place which her husband would 
have occupied in the order of succession if he had been alive at the time 
without prejudice to any other rights which she may have.” ? 
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however near. Thus a son’s daughter’s son will have to yield place 
to the great great grandfather’s great great grandson. No doubt 
this is also the present position. But as has been pointed out in 
Kalimuthu v. Anmamuthu,) persons like the son’s daughter’s son, 
daughter’s daughter’s son and daughter’s son’s son deserve to be 
given higher places in the line of succession. Either the category 
of “enumerated heirs” will have to be enlarged so as to admit such 
persons, or the rule that agnates shali exclude cognates should be 
made to govern only as among descendants in the same line. 

The son retains his place of primacy as heir, but his share gets 
further attenuated. He is to share equally not only with the 
widow of the deceased and the widow of a predeceased son etc., 
but also with the unmarried daughter. This makes little allowance 
for the round of spiritual duties cast upon a son by the principles 
of Hindu religion which gave him his place of primacy. There is 
no prescription in the Memorandum concerning the adopted son 
and the special rules relating to his share. Nor is there any, in 
regard to the anulomaja son in places where such marriages are 
valid. Again what is the position of a dasi putra? Is it the inten. 
tion of the Committee to deal with these matters when the other 
branches of Hindu law like marriage, adoption etc., are dealt with? 
The exclusion of the illegitimate son from succession, if intended, 
will be in accordance with the present day Hindu public sentiment 
and will remove a ncedless distinction in law resting upon diffe- 
rence in caste. 

The widow and other female heirs are given absolute estates 
in inherited property subject however to such property devolving 
on their death on the heirs of the last male owner. The change is 
radical and in view of the automatic cutting down of the son’s 
share entailed by the provision for equal rights both for the 
unmarried daughter and the heirs introduced or benefitéd by the 
Deshmukh Act, it may evoke opposition. It will be better if pro- 
vision is made for a larger share to the son. It should also at any 
rate be made clear that where there is more than one widow left by 
the deceased they will only cumulatively take the share of a son. 

The unmarried daughter is equated with a son. One ought 
not to object to the daughter receiving a share. Equal share for 
her with the son is, however, more than what even the Muslim law 
allows. To give her half the share of a son may placate opposi- 
tion. It will facilitate her admission into the group of heirs 
taking by simultaneous succession. In fact it might very well be 
made a rule of law that as among heirs standing in the same degree 
of kinship to the deceased the sharing of the inheritance slfall or- 





1. (1934) I.L.R. 58 Mad. 238, 
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dinarily be in the ratio of 2: 1 male to female. Again why leave the 
married daughter out of the “simultaneous succession” group of 
heirs? Is it-because the unmarried daughter’s share is in lieu of 
her right to maintenance and marriage expenses? A widowed and 
destitute daughter would certainly require protection from her 
father’s family. So why not admit her into the circle of heirs 
taking by “simultaneous succession”? It will also be better if the 
theoretical rule of preference among married daughters according 
to their relative affluence or indigence is abolished. 

The 8th Rule, if strictly applied, would result in the step- 
mother, brother’s widow and brother’s son’s widow superseding 
father’s ‘mother, father’s father, son’s daughter and daughter’s 
daughter etc., as it is not stated that the operation of the rule is to 
start only after the exhaustion of the “enumerated heirs.” To 
strictly apply the Rule will be to ignore the principles of natural 
love and affection, for the sake of logic. It is essential that the 
Sth Rule should be made to operate only after the class I heirs are 
exhausted. 


Sister is preferred to son’s daughter.etc. The preference will 
not find acceptance. It is in Bombay that it has been held that in 
spite of the Act II of 1929 casting the preference the other way 
the sister would still retain her place of primacy as one accorded 
by custom to her in that presidency. If a son or daughter is pre- 
ferable to the father as heir, consistently, the son’s daughter and 
the daughter’s daughter should have priority over the father’s 
daughter. The dictates of natural love and affection also point to 
that result, 


Rule 3 read with Rules 4 & 5 prescribes the order of succes- 
sion among agnates. The distinction between gotraja sapindas 
and samanodakas is eliminated and the latter may sometimes 
defeat the former. Such cases, however, will be rare. Also when 
once the circle of relations bound by ties of love and affection is 
passed, it matters little which of two heirs, who relatively speaking 
are not ‘close to the deceased, succeeds. There can thus be little 
objection to the adoption of the rules of agnatic succession as 
suggested by the Committee. 

Cognatic succession is rescued from uncertainty and indefini- 
teness. The guidance afforded by the Mitakshara was slender. 
The rules deduced were often arbitrary and in their application 
produced conflict of judicial opinion, The rules proposed by the 
Committee are therefore to be wholly welcomed in this respect. 

The 8th Rule, by which a woman who is a widow when suc- 
cession opens takes the place which her husband would have 
occupied in the line of heirs had he been alive at the time, must 
have its operation started only after the exhaustion of the “eny; 
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merated heirs”. Also the meaning of the expression “takes the 
place” should be made clear. Does it purport to import the theory 
of representation for all purposes or substitution in a restricted 
degree only? 


The rules of exclusion from inheritance will have to be indi- 
cated. The position of disqualified heirs and the effect of the sub- 
sequent removal of the disqualification will have to be defined. 
What will be the status and rights of children born of a widow 
remarriage in regard to property left by the children of the first 
marriage will have to be stated. The rule governing succession 
by preceptor, pupil, fellow student etc., which is still current may 
well be abolished. How succession to impartible estatez:should be 
regulated as among heirs of the “simultaneous succession” group 
or as between heirs in the same degree of relationship but belong- 
ing to different sexes, should also be specified. 


Proposals as regards the Dayabhaga School reviewed1, The 
Committee’s proposals are founded on an acceptance of Sarkar 
Sastri’s exposition of Jimutavahana’s theory in preference to the 
application of the spiritual capacity principle as worked out by Dr, 
Sarvadicari. The rules as stated by the Committee are to be 
welcomed inasmuch as their adoption will cause the least diver- 
gence between the Mitakshara and the Dayabhaga schools. 

Proposed Rules for All India examined2, The scheme is 
admittedly a compromise between the Mitakshara and the Daya- 





The Dayabhaga rules as suggested by the Committee are:— | 

“Rule 1. When a Hindu male governed by the Dayabhaga school dies 
intestate, his property shali devolve in the following order on the following 
classes of relations, namely :— 

J. The enumerated heirs” that is to say, 
(a) (1) Widow, (2) son, (3) son of predeceased son, 

(4) Son of predeceased son’s predeceased son, 

(5) Widows of (2), (3) and (4). 

(6) Unmarried daughter (all succeeding simultaneously and with 
equal rights), 

É (7) Married daughter, (8) daughter's son. 
(b) F, M, FS, FSS, FSSS, SD, DD, FD, FDS; 
(c) FF, FM, FFS, FFSS, FFSSS, FFDS; 
(d) FFF, FFM, FFFS, FFFSS, FFFSSS, FFFDS; 
(e) MF, MFS, MFSS, MFSSS, MFDS.” 
Classes II and III of Rule 1 andthe other Rules, are the same as in 
the Mitakshara school. 

2 The following rules are proposed for the whole of India :— 

“Rule 1. When a Hindu dies intestate in respect of heritable property, 
it shall devolve in the following order on the following classes of relations, 
namely, . 

I, The “enumerated heirs”, that is to say. 

š (a) The intestate's widow and descendants: 
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bhaga schools. The suggestions made in regard to the proposals 
concerning the Mitakshara law, such as the award of the larger 
share to the son, the promulgation of a rule that ordinarily two- 
co-heirs if of opposite sexes should share the inheritance in the 
ratio of 2: 1.male to female, the inclusion of the destitute widowed 
daughter within the circle of heirs taking by simultaneous succes- 
sion, the starting of the operation of Rule 8 only after the enume- 
rated heirs are exhausted, the enlargement of the circle of enume- 
rated heirs by admission thereto of the son’s daughter’s son, 
daughter’s son’s son, daughter’s daughter’s son etc., the abolition 
of the share allotted to illegitimate sons among Sudras, the defini- 
tion of the position of the adopted son and the anulomaja son, the 
clarification of the position of disqualified heirs, the enunciation 
of the rules of exclusion from succession etc., will mutatis mutan- 
dis hold good in regard to the proposals for All India. The inclu- 
sion of the maternal grandfather and his descendants among the 
enumerated heirs is a move in the right direction particularly in 





(t) Widow | 
(2) Son (all succeeding 
(3) Son of predeceased son simultaneously and 


(4) Son of predeceased son of predeceased son, | with equal rights). 
(5) Unmarried daughter J 


(6) Married daughter. 

(7) Danghter’s son. 

(8) Son’s daughter. 

(9) Daughter’s daughter. 

(b) The intestate's father and his descendanis: 

(1) F (2) FS (3) FSS (4) FSSS (5) FD (6) FDS. 

(c) The intestate’s father’s father and his descendants: 
(1) FF (2) FFS (3) FFSS (4) FFSSS (5) FFDS. 

(d) The intestate’s father’s father’s father and his descendants: 
(1) FFF (2) FFFS (3) FFFSS (4) FFFSSS (5) FFFDS. 
(ey The intestate’s mother's father and his descendants : 
(1) MF (2) MFS (3) MFSS (4) MFSSS (5) MFDS. 

[SD and DD are the intestate’s own descendants and therefore belong 
logically to I (a). 

It is unnecessary to mention the son’s widow or the grandson's widow or 
the great grandson’s widow, or M or FM or FFM separately, because by 
virtue of Rule 8, if widows, when succession opens they take the place of 
their respective husbands | 

Il. Agnates of the deceased (i e, persons related to him wholly through 
males) other than those already enumerated under I. 

III. Cognates of the deceased (i.e, persons related to him, but not 
wholly through males) other than those already enumerated under I. 

Explanation:—A woman who is related to the deceased wholly through 
males, (excluding herself) is an agnate and any other female relationa 
cognate for the purposes of these Rules.” 

Rules 2 to 8 are the same as the Rules2to 8 proposed in the case of 
succession in the Mitakshara school, 
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view of the intimate attachment that in actual life one often finds 
subsisting between a person and the members of his maternal 
grandfather’s family. Even if this group of persons had been 
placed immediately after the paternal grandfather and his descen- 
dants there may not be much objection to such a step. The enu- 
meration.as made avoids the criticism of remote sapindas and 
samanodakas being preferred by a strict application of the rule of 
blood-relationship as measured by line and degree to persons who 
will be nearer from the point of view of natural love and affection 
or spiritual benefit. 

Examination of the proposed rules of stridhana succession.+ 
The proposals relating to stridhana succession adopt Vignanes- 
wara’s definition of stridhana; that it conforms in its import with 
its etymology and is not technical. At the same time itis recog- 
nised that a distinction should be made between property inheri- 
ted from a male owner and other types of stridhana for purposes 
of devolution. The elimination of all other distinctions for pur- 
poses of devolution, whether founded on the status of the woman 
or on the mode of acquisition of property or on the form in which 
she was married, is a most laudable step and makes the law simple 
and easily intelligible. The suggestion that the Rules of succes- 
sion proposed in regard to the Mitakshara school may also be 
adopted in the Dayabhaga school is a reform very much to be 
desired. 





1The following rules are proposed for the Mitakshara jurisdictions :— 
“1. Ifa Hindu woman dies intestate in respect of stridhana, it shall 
devolve according to the following rules. 
2. That part, if any, of the sfridhana which was inherited by her from 
a male owner shall devolve upon his heirs in the order in which they would 
have succeeded to his property. 
3. Save as aforesaid, stridhana shall devolve upon the followi ing rela- 
tions of the intestate in the following order :— 
(a) Unmarried daughter ; 
(b) Married daughter ; 
(c) Daughter’s daughter; 
(d) Daughter’s son; 
(e) Son; 
(f) Son’s son; 
(g) Husband; 
(h) husband’s heirs in the order in which they would have succeeded 
to his property; 
(i) Mother; 
(j) Father; 
(k) Father’s heirs in the order in which they would have succeeded to 
his property ; 
(1) Mother’s heirs i in the order in which they would have R to 
her Stridhana; 
(m) Daughter's husband,” 


. 
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PRISON REFORM* 
BY 
Mr. M. A. Doraswamy IYENGAR, M.A., B.L, Advocate, Mysore. 
III—Penological Problems. 

Penological problems may be analysed as follows: (7) Con- 
ception of punishment. (ii) Punishment in special cases. (iii) 
Forms of punishment. (iv) Alternative punishment. (v) Indian 
penal reform. 

(i) Conception of punishment: 

(a) Inevitability of punishment. The idea that no offence 
should go unpunished has persisted from the beginning of history 
and still dominates criminological thought and practice. The main 
sources of such a conception are:—the revenge theory of punish- 
ment, political retaliation, safety of the state, vindication of the 
majesty of law and authority, analogy of the law of causation, 
theological notions of punishment expiating the sin of the offence 
or exorcising the influence of the devil, the need for impartiality 
of criminal administration, Kant’s theory that the law of punish- 
ment is a categorical imperative (according to which punishment 
is an end in itself), the theory that punishment must be in pro- 
portion to the injury inflicted by the offence or in proportion 
to the gratification to the injured as redress, and the theory that 
certainty of punishment operates as deterrence of crime. 

Of these reasons only three—safety of the state, impartiality of 
justice and deterrence—possess some real validity. But these rea- 
sons are not absolute and must admit of numerous exceptions and 
limitations. Welfare of the citizen and respect for his liberty must 
be as important as, if not more important than, the safety of the 
state. Unless the state belongs to all equally and wholly, safety 
of the state would amount to no more than the safety of the gover- 
ning interests, very often at the expense of the majority of citizens, 
A modern state cannot remain a mere police state; it must civilise 
and educate its citizens. A strong will is especially necessary for 
criminals to resist crime, but severe punishment defeats itself by 
killing their will power. The safety of a state ultimately depends 
upon the efficiency and the love of liberty of its citizens and their 
willing co-operation. Repression will destroy all these factors, 
The right to pardon and to revise sentences exists in all legal 
systems and now requires to be systematised and extended. 
Considerations of impartiality of justice should in practice 
result in the decrease rather than the increase of prosecutions. 
The act of prosecution cannot but be subject to the discretion of 
the Executive. The Executive of any State may in practice use 





* Continued from p. 26, (1941) IT M L.J. (Journal section), 
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this discretion ruthlessly against its opponents but be unwilling to 

prosecute its own partizans and supporters. A Nazi ministry will 

not last for one moment if it prosecutes Nazi culprits with the 

samethoroughness as it prosecutes others. To expect increase 

of Nazi prosecutions for the sake of impartiality is to expect the 

impossible. The only practical alternative is that impartiality 

should be shown in letting off non-Nazis also to the same extent ` 
as the Nazis. 


Deterrence by fear of punishment is morally undesirable as 
already explained, Practically it is not a success. This fear 
has not diminished either the quantity or the quality of crime in 
any country. This fear can easily be overwhelmed by excitement, 
passion, mental defects, ideological fads, environmental necessities, 
suggestion etc. The doctrine of obsolescence of laws advocates 
that there should be no prosecution for contraventions of old laws 
which have become obsolete. In every age the Courts themselves 
declare certain laws as being obsolete. In India, Smriti texts’ 
have declared that entire codes are to be treated as obsolete in 
succeeding yugas and that achara can repeal a text. 


(b) Legal punishment: Legal punishment is what is inflicted 
or allowed to be inflicted by law. Non-legal punishment is what 
is inflicted by religion, morality, conscience, family, caste, society, 
institutions (such as the schools, clubs, Trade Unions’ etc.,) and 
employers. Legal punishment is primarily physical and external. 
Non-legal punishment may be both mental and physical. Non-. 
legal punishment is wider than legal punishment in its scope, 
extent, variety and effect, Dosteviesky’s masterpiece “Crime and 
Punishment” illustrates that non-legal punishment is far more 
terrible and unbearable than legal punishment, Fear of the dis- 
pleasure of the guru or the husband, the silent tears of ą mother, 
the threat of disinheritance and non-protection by a father, the 
threat of dismissal by an employer, the threat of dharma and 
similar methods, the threat of excommunication or boycott—these 
inflict far more terrible punishment than the state could ever hope’ 
to do. This is one of the reasons why the power to inflict non- 
legal punishment on the part of ecclesiastical authorities, parents, 
husbands, guardians, teachers, employers, social bodies and institu- 
tions has been continuously curtailed by law. But the state itself 
was employing all the forms of non-legal punishment when it was 
using torture either for discovery or as punishment. The 
authorities that impose legal punishment are: (a) Criminal Courts 
(b) Civil Courts. The latter impose punishment, (7) for contempt 
of Court, or by way of (ii) disciplinary action under the, Legali 
Practitioners Acts (unless vested in Bar Councils), or as (iiy 
sciyil imprisonment for debts or under S. 74, Ciyil Procedure 
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Code. (c) Revenue Department, awarding punishment in regard 
to revenue offences. (d) Legislative Houses awarding punish- 
ment for contempt of its authority or privileges and rules. 
The aim of legal punishment is four fold: (a) protective t.e., 
protection of the state and the society from the activities of the 
criminal. (b) retributive i.e., revenge for the injury done. (c) 
deterrent or preventive ie., to prevent the criminal from repeating 
the crime and the public from resorting to it, and (d) reformatory 
i.e., to reform the criminal. The comparative value of these aims 
forms the subject matter of the several theories of punishment. 


(c) Theories of punishment: There are three notable 
theories of punishment—the retributive, the deterrent and 
the reformatory theories. It may be taken that the first 
theory is wholly discredited now and the second is yielding 
place to the third. The aspiration of modern criminology is 
to retain the psychopathic, sociological and the retributive 
methods of treatment only and to abolish in toto the peno- 
logical method of treating even real and true criminals. It is 
now agreed that penological treatment should be totally abolished 
for pseudo-criminals and nominal criminals subject to two excep- 
tions: (a) their crime may be treated as a tort and the injured 
may be awarded compensation according to the ability of the 
criminal, and (b) detention may be enforced against nominal cri- 
minals in order to protect the community from their harmful acts. 
Beyond monetary compensation and detention there should be no 
other form of penological treatment accorded to these classes of 
criminals. Punishment that is now retained must be deemed to be 
a measure of social defence and should aim at reforming the 
character of the criminal. The implications and characteristics of 
reformatory punishment may be summed up: (a) Criminals are 
normal men and crime is a normal activity which must be treated 
normally; (b) Anti-sociality is relative to time and place and 
fluctuating opinion upon which none should be damned for ever or 
irretrievably; (c) Criminality is not a fixed mental trait nor a 
fixed objective standard, and is largely the result of heredity and 
environment; (d) Crime and punishment are purely secular 
matters; (e) It is the criminal, a personality, that should be 
treated and not objective crime; (f) Treatment must fit the cri- 
minal and not the crime; (g) Legal punishment is not inevitable 
and must be gradually eliminated altogether; (4) The criminal 
should be treated as a mental case and controlled by creating in 
‘him „a sense of self-control; (i) Great prominence should be 
givep to the task of reforming his environment, and (j) the 
aim of treatment should be to reform the character for the future 
rather than to wreak revenge for the past, 
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(d) Punishment fitting the crime. Originally this theory 
was the embodiment of the old law of retribution of an eye for an 
eye. In modern times Kant and Bentham have given it a new 
orientation. Kant advocated the theory of equality of suffering. 
He held that punishment is a categorical imperative, an end in 
itself, and must correspond in quantity to the suffering of the 
injured. The pain of the punishment must equal the pain of the 
injury. Hence punishment must fit the crime. For murder death 
is the only punishment. This theory is however quite untenable. 
It is theological in its implications rather than secular. It 
perpetuates the savage law of retribution. It seeks to save capital 
and corporal punishment against the enlightened opinion of the 
world. Further the standard for measuring suffering or punish- 
ment is not determinable. The suffering in body and mind cannot 
be measured. The suffering in reputation can neither be measured 
nor visited upon the culprit in the same measure. The pain of 
suffering in property is also incalculable. The loss of Rs. 100 to 
one man may mean much more than the loss of Rs. 1,000 to 
another. The proportion varies almost to infinity. Are we to 
attach a staff of economic and statistical experts to Courts to assist 
in determining this scale of proportion? They can work -upon 
materials which another army of officers have gathered after an 
exhaustive study of the life conditions of both parties. This task 
may take months if not years. Till then no punishment can be 
inflicted. If the culprit is poorer than the victim proportionate 
punishment cannot be imposed upon him. The general conse~ 
quences of a crime may involve incalculable damage. The swindles 
of a financier may ruin millions and cause greater suffering than 
dozens of murders. But Kant dare not prescribe death to the 
financier. If moral guilt of the offender rather than the damage 
done to the body, mind, reputation and property of the injured is 
the criterion of measuring the suffering that a crime must produce, 
the quantum would become arbitrary and speculative, further, 
even a wish or an attempt at crime would involve moral guilt and 
will have to be punished. Kant’s theory is also unworkable in 
practice: (?) Murder and death penalty can never resemble each 
other. The circumstances of murder vary infinitely and cannot 
correspond to those under which the murderer is executed. (it) 
Imprisonment does not correspond to any crime. A period of 
imprisonment bears no likeness to theft or forgery. (i) Trans- 
portation also does not correspond to any offence in suffering. 
So is fine imposed for technical offences. (iv) Even for the same 
offence in no penal system is the same punishment impose for 
juveniles, habituals, aged men, or first offenders. (v) Suffering 


by imprisonment varies according to the status, condition and 
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temperament of the prisoner. A high class man suffers more than 
a low class offender, and a first offender more than a habitual. 
(vi) No law can codify a table of scales of punishment and must 
leave the quantum to judicial discretion. (vii) Greater punish- 
ment is now inflicted on certain classes of offences like those 


against the state or against property. Habituals for the same 
offence receive greater punishment. 


Bentham advocated the theory of equality of gratification: 
“Inflict the proper punishment and let the injured party derive 
from it such a degree of satisfaction as comports with his situation 
and of which his nature is susceptible”. But punishment can never 
be in proportion to gratification to the injured. This theory is even 
more untenable than thatof Kant. To encourage the injured to 
view punishment as gratification will produce moral depravity. 


(e) Revision of sentences: Revision of sentences is opposed 
by many on several grounds: on the theory of revenge, on the 
theory of punishment fitting to crime, on the score that the 
majesty of law and judicial administration should not become im- 
paired, that revision leads to jobbery, back-door influences, 
partiality and corruption, that political influences may operate and 
render criminal justice a farce, that if the convict hopes for and 
expects a revision, punishment would cease to operate upon him as 
a deterrent or reformatory process and would upset all sense of 
discipline, that the rich and powerful and influential criminals 
would monopolise all the advantages of the privilege of revision, 
and that when legal experts like Judges aided by lawyers have deter- 
mined a sentence revision by a less expert body on the basis of the 
same material but without the aid of a discussion or representation 
by lawyers is not going to achieve anything better. 


But revision has to be adopted for various reasons: (1) 
considerations of revenge or prestige should not stand in the way 
of revision; (2) the liberty of a citizen being at stake the justifica- 
tion for its loss requires continuous examination; (3) instead of 
sacrificing revision it should be organised like the judiciary 1o 
proceed with independence and impartiality, (4) the examination 
of the sentences by another body freed from the rigidity of judicial 
procedure and the cramping. atmosphere of the Courts and the 
pedantry of lawyers would involve a different outlook and would 
prove socially beneficial; (5) convictions based upon a technical 
interpretation of law or fact, upon undetected imperfections 
in the legal code, upon legal pedantries and sophistries divorc- 
ed ffom life, upon obsolete fictions and precedents, and upon 
grounds of a controversial nature do require immediate revision; 
(6) often convictions may have been unconsciously influenced 
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by political or religious bias and if counteracting political and 
religious influences affect their revision the result would not 
be harmful; (7) apart from these considerations the need 
for revision requires to be examined from time to time in 
the light of changing circumstances; (8) all Governments 
have retained the power of releasing prisoners or remitting sentences 
and hence it is desirable to have this function scientifically organi- 
sed, and (9) hope or expectation of revision cannot demoralise 
discipline. Such hope is a legitimate right and cannot be dubbed 
as an evil factor. All convicts cannot come to entertain such hopes 
except those who feel they were unjustly convicted and who are 
sure of friendly help. Denial of hope in either case would be a 
demoralising factor. A prisoner who hopes for a release would not 
risk it by bad behaviour. Hope of remission is perhaps the best 
promoter of discipline of the best type. ` 

Revision to be effective must be systematic and universal. It 
must be applied to all classes of sentences. Revision Boards 
must sit continuously and permanently. The Boards attached to 
jails would be Remission Boards and not Revision Boards. A 
Revision Board consisting of not less than 3 and not more than 5 
persons the majority of whom are lawyers of not less than 10 
years’ practice elected periodically by the local law associations 
may be attached to each of the criminal Courts in the State. The 
Courts must send a calendar return of their cases after final dis- 
posal to these Boards. To enable the Boards to revise sentences 
such as fines, whipping, very short term imprisonment etc., 
which will be executed without delay, it may be provided 
that the Boards should have power to request Courts to stay the 
execution of the sentences upon the application of parties and 
the Courts also should upon the application of the parties do so 
and grant time for parties to move the Boards to request for stay. 
Service on the Boards must be purely honorary. For the present 
the opinion of the Boards may be made recommendatory, the 
Government alone revising the sentences; but so long as capital 
sentence is retained, the recommendation of the Board attached to 
the High Court for transmutation of such a sentence must be 
accepted by the Government and carried out. The Revision Board 
must be able to consult any body of experts on any matter it con- 
siders necessary. < 

It is extremely desirable that non-official agencies or specialist 
bodies like Bar Councils, Law Associations, Medical Bodies, Cri- 
minological Institutes, Psychological Institutes, cal and 
Psychological Faculties of the University, Prisoners Aid Soc\eties, 
philanthropic bodies, etc., should interest themselves and try to 
assist the Revision Boards, 
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In many countries the Probation Officers or other bodies 
dealing with juvenile criminals have the right to request the 
juvenile Courts to modify the sentences. That may be adopted 
here also even for adults. 


(f) Aid and after-care: Owing to the abnormal atmosphere 
surrounding everything relating to criminals and the nature of the 
punishment inflicted upon them the majority of them become 
wrecked morally and economically and cannot stand on their own 
legs without organised and effective aid. 


In advanced countries numerous types of well organised Pri- 
soners Aid Societies have come into being. It would be extremely 
desirable that these should be largely honorary and non-official but 
the Government cannot neglect to enter the field especially in a 
country like India. Government on its part should try to remove every 
sort of restriction imposed upon convicted persons on old fashioned 
ideas. I would advocate a system of doles to all helpless persons. 
Government must liberally help Aid Societies with funds. Part at 
least of the prisoners’ gratuities and earnings should be utilised 
for this purpose. If any scheme of national insurance or old 
age pension is created, convicted persons should not labour under 
any disability. The Aid organisations must cater to the juveniles, 
women, the aged, the disabled (physically or mentally) and the 
labouring classes by different methods through different sectional 
or independent organisations. All these organisations should be 
amalgamated into a national organisation with a central body at 
the top to co-ordinate the work. Learned bodies like Crimino- 
logical Institutes or University bodies must render help and 
advise these Aid Societies. 


In several countries the Governments lave created official 
guardiais, Parol Officers, Probation Officers, Public Assistance 
Authorities etc., to take care of juveniles or insane persons. Such 
organisations require to be extended to other classes of convicts 
also. 


(ii) Punishment in special cases. 

(A) Juveniles and adolescents: Special treatment for 
juvenile and adolescent delinquents has been elaborately 
developed during the last 30 years in all progressive countries. 
Special laws, special Courts, special buildings, special institutions 
and special administrative organisations have been built up in most 
of the countries. Most countries have special Children Acts. 
England had a Children Act in 1908 and has now a Children and 
Young Persons Act in 1933. Recently in 1937 France passed a 


Children’s Code by codifying all laws, decrees, circulars, regula: 
tions and rules regarding children, 
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Minors are now divided into children and adolescents. 
Minors under 14 are children except in India (12 years), France 
(13), Sweden (15), and Chile (16). The next class is often sub- 
divided and called differently. It is called minors in Germany, 
India, Japan, Sweden etc. England calls these “young persons.” 
India divides them into youthful offenders (12 to 15) and young 
adult offenders (15 to 18). The Irish Free State divides them 
into “young persons” (14 to 16) and “young offenders” (16 to 
21). 

Law also prescribes ages for non-culpability and for condi- 
tional culpability. The age for absolute non-culpability ranges 
from 7 (S. Africa, U.S.A., India etc.) to 16 (Chile) under which 
age no child will be culpable for any crime. England has 8, 
France 13, Ireland, Italy and Japan 14 and Sweden 15. The age 
for conditional culpability ranges from 7 (S. Africa etc.) to 29 
(Chile). During this age the child will be culpable on condition 
that real criminal responsibility is proved. India holds in the case 
of children from 7 to 10 that they commit no crime if they are not 
mature enough to understand. The U.S.A. holds that children 
under 7 to 14 are presumed to be prima facie incapable of crime 
while children under 14 to 18 are presumed to be prima facie 
capable of crime. South Africa also presumes children under 7 
to 14 to be incapable of crime. 


Most of the countries have now special juvenile 
Courts which work under special procedures. These 
Courts are more concerned with the investigation into the motives 
and conditions that caused a juvenile to commit the crime as well 
as with the modes of providing for reformatory treatment than 
with the proof of his crime and its punishment. In my opinion 
women should be preferred to men as Judges of these’ Courts. 
Certain institutions and officers technically called Auxiliary 
Services of the Juvenile Courts assist these Courts in investiga- 
tion, medical and mental examination, supervision, detention, and 
probation. They investigate the mental and environmental condi- 
tions of the juvenile delinquent as well as the circumstances under 
which the crime was committed, and guide the Juvenile Court in 
deciding about the treatment to be accorded to him. 


According to modern view juvenile and adolescent delinquents 
should not be punished or sent to prisons but should be placed in 
special Reformatory Institulions. Mexico has abolished prisons 
for minors. Some countries send them to prisons only in the last 
resort. Some countries have reformatory prisons as distinguished 
from reformatory schools (¢.g., Victoria in Australia), The names 
of a few of these characteristic Institutions may be mentioned: 
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(a) Reformatories:—(i) Reformatory schools, (ii) Reformatory 
prisons (Victoria), (iii) Reformatory colonies (Estonia), (b) 
Industrial Schools (U.S.A.), (c) Farm houses (N.S. Wales), (d) 
Central prison for minors (Greece), (e) Medical Establishments 
(Mexico), (£) Moral Assistance Institutions (Italy), (g) Homes 
and Hostels, (4) Guardians, (i) Borstals (England), (j) Institu- 
tions for abnormals, (&) Public Assistance Authorities, (1) Chari- 
table Institutions, and (m) Probation Officers. As a rule separate 
institutions exist for boys and girls. In some institutions they 
remain mixed up to a certain stage. Vocational and moral educa- 
tion receive great prominence. 

The second International Child Welfare Congress at Brussels 
in 1921 recommended, (a) prolonged psychic observation of 
juveniles to discover their undetected abnormalities and anomalies, 
and (b) provision of graduated regimes for educating children 
from social perversity to amenability. 

According to the International Penitentiary Congress held at 
Washington in 1910 the duties of Probation Officers are:—(a) De- 
tailed investigation about juvenile offenders and submission of 
the results to Juvenile Courts before decision. (b) Escorting 
juveniles to the Reformatory Institutions to which they are sent 
by the Court. (c) Acting as guardian ad litem in adoption cases. 
(d) Undertaking the supervision of a child who may be placed by 
the Court on probation. The Probation Officers may be (a) Public 
Officers paid by Government (e.g. England), (b) Paid Officers to 
whom are attached unpaid volunteers or members of child welfare 
organisations (Spain Portugal, Bengal, Victoria, etc.), (c) Non- 
officials who co-operate (¢.g., France, Belgium, Poland). These 
officers are appointed by the Juvenile Court (Belgium, Poland, 
Spain) or by the Government (London, Bengal, S. Africa, etc.), 
or by the Probation Committee (England except London). 

(B) Civil Prisoners: While in many countries imprisonment 
for debts is being abolished India is still reluctant to give it up. 
Its abolition will stop the alleged exploitation of the poor. It will 
also be a great public gain as it will reduce prison establishment 
and save the time of civil Courts. It may be true that civil 
imprisonment enables the realisation of decree debts to some ex- 
tent. But this result may increase tenfold if the debtor is allowed 
to be beaten or tortured. Penal coercion should however be 
confined to crime only. According to the new outlook it is to be 
abolished even for crime. Indebtedness is not a crime, and it 
would be the height of barbarity to apply in this age penal coercion 
to debgors. 

(C) First Offenders: Barring one or two in a thousand the 
first offence would be an accidental or chance offence. If the 

H ; 


. 


54 THE MADRAS LAW JOURNAL, [1941 


offenders are barbarously punished and sent to prisons a large 
number of them are sure to develop into recidivists and habituals. 
This has led many countries to let them off on probation or to 
punish very leniently and to keep them separate from the habituals. 
This leniency is opposed to all the old theories of criminology and 
can only be justified by its new ideas. According to the theory of 
free-will the first offender will have to be punished more than the 
habitual since the will of the first offender is freer to resist crime 
than the will of the habitual which is dominated by criminality 
hardening into a habit. According to Kant’s theory of equality 
of suffering, the first offender must not suffer more than the 
habitual and the latter cannot be punished more than the former. 
According to the retributive theory punishment for both cannot 
vary. S. 562, Cr. P. Code, must be extended practically to all 
offences and to all persons. The system of demanding security 
must be abolished as it serves no useful purpose and destroys the 
man’s self-respect. 


(D) Recidivism of habituals: Recidivists are usually classed 
as Intermediates and Habituals. There are no natural or universal 
tests to differentiate the two. The distinction based upon the 
number of previous convictions is an artificial and arbitrary test. 
The Prevention of Crimes Act of 1908 in England ruled that if a 
person with a number of previous convictions comes before the 
Court fora fresh offence, say housebreaking, and if the Judge 
holds him to be a habitual he shall sentence him to penal servitude 
for the fresh offence and also to five to ten years of preventive de- 
tention after completing the former sentence. A new preventive 
detention prison has been built where these are detained for anum- 
ber of years without the full rigours of the prison discipline. The 
object of this is merely protective—to protect society from their 
depredations. A wild suggestion has sometimes been made that 
incorrigibles should be marooned in some Pacific islands and left 
to shift for themselves. But modern psychology and the New Edu- 
cation Science refuse to admit that any person can be held to be 
incorrigible or incapable of reform. A habitual cannot be legally 
defined at all. It depends upon mere practical impressions and 
ethico-theological notions. It is often said that a person whose 
character has become perverted, who is lost to all sense of shame, 
who has no sense of horror for crime or vice and whose tendency 
ever runs towards crime must bea habitual or an incorrigible 
criminal, This is merely the echo of the old theory of moral 
insanity with a vengeance. This theory of moral insanity dates 
from the 17th century. A human personality is E A con- 
sist of intellect, will and emotions. Morality is moral sentiment 
and is based on man’s emotional nature only according to Locke 
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and the philosophers of the 17th century. Character is moral 
sense—moral emotional nature. Insanity implies the disorder of 
the human personality as a whole—of will, intellect and emotion. 
Moral insanity implies degeneration or disorder of character, of 
moral sense, of emotional nature only without the impairing of the 
intellect and the will. A morally insane person possesses intellect 
to understand what he does and will to restrain his action but is 
devoid of moral sentiments and his anti-social acts would be re- 
morseless. Remorselessness is held to be the test of such moral 
insanity. As the will and intellect remain unimpaired the person is 
quite sane for purposes of punishment. Such a morally insane 
person would be a habitual and incorrigible criminal. The Italian 
School of Criminology blessed this theory by suggesting a cause for 
moral insanity, namely, atavism, This theory of moral insanity is 
fallacious. The division of mind into three water-tight compart- 
ments as will, intellect and emotion is untenable. They are merely 
inter-dependent aspects or modes of mental manifestation. If the 
intellect or emotion is affected it only means the mind as a whole 
is affected and all its three aspects will be equally affected. This 
theory ignores the workings of the unconscious mind on the con- 
duct of man, If degeneracy produces moral insanity, intellect 
and will also must degenerate. A moral imbecile with a sound 
intellect and a strong will cannot be found. Criminality proceeds 
not from want of moral sense but from ignorance, weakness of 
will, bad social environment, excitement of passion, etc. 
Character is psychological rather than ethical. A man of 
character is one who displays strength of mind in his action 
whose ethicality depends upon the character of his motive as well 
as the character of the effects of his actions upon others. Ethi- 
cality is thus not psychological and is extraneous to mind. There 
is no fixet moral sense or moral faculty in the mind of men. 
Morality is a matter of ideas and opinions which vary from age to 
age and country to country. Emotions as such whether primary or 
derivative are neither moral nor immoral. Love, anger, greed, 
fear, etc, may prove good or bad according to circumstances, 
During a patriotic war hatred of the enemy is not condemned as 
immoral. The psychic bent of man at birth is a moral. It deve- 
lops under stress of the social environment and becomes habitually 
pro-social and not anti-social. Its moral character would thus be 
ethical. Itisonly under stress of adverse circumstance, or tem- 
porary moods and conditions that it would get defeated for limited 
periods or on isolated occasions. Immorality would thus be abnor- 
mal. hat has been described as moral insanity by past thinkers 
is now recognised to be merely some form of mental defect 
and no more. Lombroso called it a form of latent or attenuated 
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epilepsy. Parmelee calls it a kind of lunacy or a form of 
congenital imbecility. 

It is thus clear that the so-called Habitual or Incorrigible 
criminal is very largely mythical like the Economic Man. If he 
exists at all he is a kind of lunatic or a feeble-minded person. 
Medical treatment rather than punishment should be provided for 
him, 


(itt) Forms of Punishment. 


These may be classified as follows: (A) Insult and Humilia- 
tion: (1) Reprimand, (2) Public Disgrace (e.g., mounting on an 
ass—Manu VIII. 370) and (3) Branding or face mutilation, etc. 


(B) Economic punishment: (1) Fines, and (2) Forfeiture 
‘of property. 


(C) Banishment: (1) Externment from one place to another 
in the same country, (2) Exile to a desert frontier (Ancient 
Egypt) (3) Deportation to-other countries, (4) Transportation 
to penal colonies, and (5) Marooning. 


(D) Deprivation of civil rights: (1) Enslavement of the 
person and his family, (2) Loss of citizenship, (3) Loss of fran- 
chise, (4) Loss of profession, (5) Loss of parental rights over 
children, (6) Loss of free life (e.g., Parol life), and (7) Degrada~ 
tion. 


(E) Death: (1) Modern—some thirty methods of execution, 
and (2) Ancient—countless methods. 


(F) Corporal punishment: (1) Whipping (by means of 
cane, rod, cat, birch, bastinado, scourge, etc.), (2) Mutilation, (3) 
‘Torture, (4) Penal diet. 


(G) Imprisonment. 


Insult and humiliation: Insult as a punishment is primitive, 
inhuman and inefficacious. All its existing forms may be safely 
‘abolished. i 


Economic punishment: This is really the punishment of the 
-criminal’s family. The rich will easily escape and the poor will 
suffer disproportionately. It would be vindictive in the case of 
politicals. The levy of fine must be by civil process only. No fine 
-should be collected-if the man has suffered imprisonment for it. 

Banishment: Transportation to penal colonies is not possible 
inthe face of the growing self-consciousness of those colonies. 
Public opinion is now condemning this burying alive these 
unfortunates. Deportation to foreign. countries is now fdt to be 
dangerous as it would enable the deportees to plot from abroad. 
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Loss of civil rights: Public opinion is coming to condemn 
deprivation of civil rights. This punishment is akin to enslave- 
ment. Ifthe modern world cannot punish by means of slavery 
and social degradation how can it punish by means of political 
degradation? Itis monstrous to justify the deprival of citizen- 
ship, franchise, profession, or free movement on the ground that 
crime indicates or causes moral degradation. When a convicted 
person can marry and procreate, own and transfer property, do 
business, give evidence, attend church or temple, talk or lecture, 
control and guide his party, write books or articles, how on earth 
can we say that he is unfit to vote or to practise a learned profes- 
sion? Even criminal law abhors the view “once a criminal always 
a criminal”. But in the civil sphere it is honoured by holding 
that a convict if allowed to vote or to practice a profession would 
cheat and act criminally. This punishment is vindictiveness par 
excellence, Loss of profession is punishment of the family for no 
fault of theirs and the deprivation of the valuable skill and talent 
of the convicted person to the community. Loss of parental 
rights unless necessary for the welfare of the children would be 
the most inhuman punishment. A life on parole subjects the man 
to petty police tyrannies and intolerable troubles which has forced 
many to seek the shelter of prisons. 


Death penalty, etc.: Death sentence is a savage survival which 
modern opinion wants to root out. Modern world has practically 
given up mutilation and torture. Some still believe in whipping 
but even they do not defend the cat or the leather whip. Corporal 
punishment is condemned by the New Discipline system and 
cannot be retained as before. 


Imprisonment: This has now become the residuary punish- 
ment. 


(iv) Alternative punishments. 


Even if penological treatment should be retained for the true 
criminal class, modern thought demands a wholesale transforma- 
tion of the old forms of punishment. Imprisonment has now 
become a residuary punishment and in the interests of economy 
and the reformatory ideal certain alternative punishments have 
been suggested such as the following :— 


(a) A—Sexualisation has been advocated for incorrigibles, 
sex offenders, congenital criminals, those who are suffering from 
heritable diseases, etc. The treatment is barbarous and unjustifi- 
able except in the case of the eugenically unfit. This may be 
teneh to the race but cannot act as a punishment to any indivi- 
dual, 


58 THE MADRAS LAW JOURNAL. [1941 


(b) House detention is where a person is asked to remain at 
his own house and is prevented from going out. It is the cheapest 
form of confinement. It has at least two defects: (1) It may 
prevent the man from taking any exercise and destroy his health. 
(2) It may cause hardship to a poor man who is not possessed of 
sufficient means to feed himself without earning. In jails his food 
is freely supplied to him. The Government of awe pays 
allowances to all the detenues. 

(c) Compensation as in tort according to capacity has been 
suggested by way of (1) fines on the rich to compensate the 
injured, and (2) compensatory labour enforced on the poor who 
cannot be fined. They should be made to work for the injured 
and make good the injury. 

(d) Extension of fines on the rich according to capacity 
has been mooted (1) for awarding compensation to the injured, 
(2) for meeting the expenses of criminal administration, (3) for 
creating a compensation fund to compensate the poor accused who 
are prosecuted and acquitted and (4) for helping the released 
prisoners. 

(e) Indeterminate sentence is intended to convert imprison- 
ment into a reformatory process. If the prisoner understands 
that he can get himself released at any time by his good conduct 
he will strive to reform himself. This should only be applied to 
the so-called Incorrigibles and Habituals. To apply it to first 
offenders, chance criminals or juveniles will be a clear misuse of 
power. In the case of Politicals it is liable to be abused. 


(f) Penal commune like industrial or agricultural self-govern- 
ing colony for long term prisoners is also advocated. Russia is 
trying the system extensively. An executive committee elected by 
the colonists rule the colony. A factoryor a farm will be run on 
scientific lines. The colony will be like a.tiny republic. Its members 
can inter-marry or even get their children or spouses to live with 
them. They will possess all the equipment of a town. They cannot 
leave the colony except by permission. If they-want to leave: the 

colony they will have to serve their unexpired term of imprison- 
ment in the ordinary prison. After serving their full term in the 
colony they may be permitted to remain further also. The English 
Penal Detention camps are also run on somewhat similar lines. 

(g) Recruitment to military service: During war times 
prisoners have been everywhere employed for military work of all 
kinds.. The same may be done in peace times. also. The fit and 
capable may stick on to military service and its rigid talah as 
well as the securing of an employment would certainly? cure 
criminality. - 
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(h) Judicial reprimand: In the case of first offenders, chance 
criminals, educated and sensitive criminals a finding of conviction 
and a warning would often be quite sufficient. The publicity, dis- 
grace, expense, discomfort and anxiety of the triai and conviction 
are sufficient to deter such persons from relapsing into crime. 
Several modern codes have adopted it. 

(i) Suspension of sentence: (1) U.S.A.—On promise of good 
conduct in future no conviction or sentence is passed. (2) England 
—On conviction the person may be released on probation by taking 
surety, etc., (S. 562, Criminal Procedure Code, embodies this). (3) 
Belgium—Conviction and sentence are passed but on promise of 
good life for a fixed period the sentence will be suspended. If the 
person commits another crime during such period of probation 
‘he will have to undergo the sentences for both the crimes. 


(v) Indian penal reform. 


There should be extensive amendments both in the Indian 
Penal Code and the Criminal Procedure Code. 

(A) I. P.C. amendments: It is impossible to review the 
Indian Penal Code exhaustively. “A few stray suggestions may be 
made: 

(1) Further consolidation of all penal laws within the code. 

(2) Omission of certain civil and moral wrongs from the 
code, e.g., (a) Ch. 10, Ss. 182, 185; (b) Ch. 11, Ss. 191 to 210; 
(c) Acts of negligence; (d) Ch. 16,S. 312 to 314, 317-18; (e) 
Ch. 17, Ss. 415 to 424; (f) Ch. 18, Ss. 463-489; (g) Ch. 19; (h) 
Ch, 23, S. 511. 


(3) Punishments must be en e.g., (a) abolition of death, 
transportation, penal servitude and absolute forfeiture of property, 
‘and solitary confinement; (b) fine must be stipulated to be levied 
according to the capacity of the offender on proof of the same; (c) 
S. 75—enhanced punishments should be abolished; (d) reduction 
of all the punishments in the code roughly to one-fourth of their 
present prescription; and (e) making fine alternative to imprison- 
ment and not to levy it in addition to imprisonment. 

(4) Prescribing a limitation for prosecution. 

(5) Psychological approach: (a) S. 52—The definition - 
of good faith, found in the General Clauses Act should be substi- 
tuted in order to avoid the penalising of negligence. (b) There 
must be limitations of the theory of intention. In the case of the 
Indian Penal Code, “its authors have throughout been much 
imbuefl with the theory that neither the motive nor the result but 
the intention of the act ought to be the measure of its criminality” 
' (Sir J. Stephen). Greater emphasis on motive is necessary. (c) 
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S. 84 embodies the theory of moral insanity accepted by Courts 
(vide 23 Cal. 604; 29 C.L.J. 209; 53 L.C. 828; 49 M.L.]J. 528, etc). 
This should be altered. (d) Right of private defence should be 
altered as in the German Code which states that “exceeding the 
limits of self-defence is not punishable if the perpetrator has so 
acted through confusion, fear or panic.” 

(6) Offences against the state: Here also there must be a 
radical revision:—(a) S. 121-A should be omitted as cons- 
piracy isa form of abetment only. (6)Ss, 120 to 130—These should 
not be considered as offences unless use of violence or incitement 
to violence forms an ingredient. (c) Ss. 123-124, 127, 129, 
130 should be omitted. (d) S. 121—Forfeiture of property 
should be limited. (e) S. 124-A should be amended on the 
lines of the resolution passed by the Mysore Lawyers Conference 
at Mandya :— (i) Libel on the personnel of the Government should 
not be treated as sedition. (i) Justification and truth and good 
faith should be accepted as a complete defence for attacks on the 
Government. (iii) Advocacy of independence or change in the 
form or system of government established by law should not be 
treated as sedition. (iv) No act, intention or result shall be 
deemed to be seditious unless there is an express act of violence 
committed by the accused. 

(B) Cr. P. C. amendments:—The suggestions under this 
head are: (1) Adoption of a scientific classification of crimes and 
prescribing suitable procedure for each class. (2) The use of 
Ss. 106 to 108 and 144 for political purposes and against political 
opponents must be curtailed by express amendment. (3) Restric- 
ting the power of firing on crowds. (4) Abolition of the Jury and 
Assessor system in all classes of cases but making jury trial compul- 
sory in political cases in all Courts. (5) The rule to plead guilty or 
not guilty may be abolished and the prosecution be always made to 
prove its case. (6) Crown defence may be extended to all cases 
whenever demanded by the accused. (7) Provision for the study 
of the accused’s character, motives and environment. (8) All 
offences against property and person to be made compound- 
able. (9) Compounding between the accused and the injured 
should be made binding on the prosecution and the Courts unless 
it is found to be fraudulent. (10) Bail to be extended practically 
to all offences. (11) The committal enquiry to be curtailed or 
abolished. (12) The accused should be seated and treated decently 
in Court and express provision must be made for the same, (13) 
The accused may be allowed to examine himself provided his 
evidence will not be used against him. \ 

(To be continued). 
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NEED FOR AMENDING R.-12-B OF THE HIGH COURT 
APPELLATE SIDE RULES. 


Rule 12-B of ‘the Rules of the High Court in its appellate 

jurisdiction states: ` 

` “The time prescribed under these rules for the doing of any act shall be 
extended only on application made bya stamped petition and the Registrar 
shall, whenever he ‘considers it necessary, be at liberty to call for the produc- 
tion-of a certificate showing the dates on which the acts prescribed. by the 
rules were done or should have been done, which certificate will be granted 
by. the Deputy Registrar upon payment of a fee. of Rs. 2 in Court-fee 
stamps”. 
In so far as the rule requires the payment of a fee of Rs, 2 
for the certificate the provision seems to be of doubtful validity 
and the production of a certificate which is now almost invariably 
required seems to be altogether Super Aione and unnecessary in 
many cases. 

The Rules of the High Court in its appellate jurisdiction are 
issued under the powers vested in the High Court by thé Govern- 
ment of India Act, the Letters Patent, the Code of Civil’Procedure 
andthe Court-Fees Act. They depend for their validity on their 
being in accordance with the provisions of the statutes by which 
thë rule-making power is created both with reference to their sub- 
stance as well as witl-reférence ‘to their sanction’. Under S. 223 
ofthe Government of India Act, 1935, the High Court’s power to 
inakerules of Court shall be the same as-immediately before the Ist 
April, 1937, namely, ‘the power it had under S. 108 of the Govern- 
ment of India‘Act (5'and 6 Geo. V, c.61). The rules contemplated 
by' that section were with reference to the exercise by one or more 
judges or by division Courts constituted by two or more judges 
of the'priginal and appellate jurisdiction vested in the Court. Cl. 37 

of thelLetters Patent issued on the 28th December, 1865 empowers 





1. Craies, Statute Law, Third Edn., p. 259, 
I 
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the High “Court “to make rules and orders for the purpose of 
regulating all proceedings in civil cases” and the High Court was 
to be guided “in making such rules and orders as far as possible by 
the provisions of the Code of Civil Procedure’. S. 122 of the 
latter Code confers power on the High Courts to “make rules 
regulating their own procedure”, and by such rules to annul, alter 
or add to all or any of the rules in the First Schedule. S. 128 
provides that such rules shall not be inconsistent with the body of 
the Code, but subject thereto may provide for any matter relating 
to the procedure of Civil Courts. S. 20 of the Court-Fees Act 
gives power to the High Court to make rules as to processes and 
the fees and costs chargeable in connection therewith. Broadly 
speaking, the rule-making power of the High Court is to be 
exercised under these enactments for (i) regulating procedure 
and (ii) prescribing fees for processes. 

It is doubtful whether a power to “regulate” will include a 
power to levy a fee. “Regulate” according to the Oxford 
Dictionary signifies “to control by rule, subject to restrictions, 
moderate, adapt to requirements.” As has been authoritatively 
pointed out in another context for another purpose, “it does 
not seem possible to stretch this meaning to include levying 
fees.”1 Unless the power had been expressly granted, the power 
to regulate will not include the power to impose a fee. As 
already remarked the only. power conferred by the Court-Fees 
Act to prescribe fees by rules is as regards processes only. The 
imposition of a fee of Rs, 2 therefore for a certificate under rule 
12-B of the appellate side rules does not seem to be within the rule- 
making power given to the High Court by the Government of 
India Act, the Letters Patent, the Civil Procedure Code and the 
Court-Fees Act, and seems to be unwarranted. ary 

The Registrar’s certificate is for the purpose of indicating the 
dates on which the several acts prescribed by the rules were done 
or ought to have been done in connection with the applications 
referred to in the rules. If an affidavit containing these dates is 
filed along with the petition seeking an extension of time to do the 
acts prescribed, surely it will be an unreasonable exercise of the 
discretion granted to the Registrar under r.12-B to insist even in 
such a case on the production of a certificate. In this connection 
it is pertinent to draw attention to P. Dis. No. 840 of 1932 
prescribing the duties to be performed by the Registrar, the 
Deputy Registrar and the Assistant Registrar, in regard to matters 
concerning payment of printing charges, pointing out portions for 
printing, lodgment and batta, and batta other than the initia\ batta, 





1, M.S. Aiyar & Co., v. Srinivasalu Naidu, (1941) 2M.L.J. 145, 147, 
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{t is absolutely essential that the directions should be construed by 
the Office not as taking away the discretion vested in the Officer 
under r.’ 12-B, but merely as allocating the work among the 
different officers for the purposes specified. Thus for instance in 
‘tegard, to printing charges, under P. Dis. No. 840 of 1932 the 
Deputy Registrar has to ask for a certificate before an application 
for extension of time to pay printing charges can be ordered. 
This cannot. by any means take away the discretion to call for 
such certificate vested in the Officer by r.12-B. To hold other- 
wise will be unreasonable. The amount of printing charges, 
the dates on which they were called for, and the dates when they 
should be paid, all appear on the Bills issued by the Office and if 
necessary can find corroboration from the affidavit filed in support 
of the application. In any event, it may be sufficient to insist that 
the bill itself be filed along with the affidavit. Where then is the 
necessity in such a case for the production of a certificate at a 
cost of Rs.2? The position is equally true regarding applications 
for extension of time to point out portions or in respect of lodg- 
ment and batta. 


In this connection r. 79 of the Appellate Side Rules may also 
be considered. Sub-r.2 states that a Registrar’s certificate shall 
be produced where an application for extension of time for the 
preparation of the record is filed in the manner prescribed by 
O. 41-A, r. 3 (2) of the Civil Procedure Code. According to 
r. 73 of the Appellate Side Rules the record includes both pleadings 
and documents. Extension of time for preparing the record may 
be necessary due to either or both the above not being printed or 
printing not having been applied for. Be the cause what it may, 
there is no reason why separate applications with separate Regis- 
trar’s certificates should be filed under r. 79 in regard to the 
different parts of the record. There seems to be no warrant for 
construing the rule as requiring more than a single application for 
extension of time in regard to the entire record for its preparation, 
Under r..12 (29) the Registrar is given power to extend the time 
prescribed by r. 79 for a period not exceeding 10 days and by 
r.12-A (2) (i) the Registrar is empowered to hear an application 
for extension of time beyond 10 days of the time prescribed by 
r. 79, Clearly the application contemplated by r.12 (29) and 
r. 12-A (2) (i) is one for extension of time to pay the amounts 
of the estimate to prepare the record i.e., to pay the pleadings 
and the documents bills—see r. 79 (1)—and is different from 
the agplication contemplated by r. 79 (2) which deals with 
extension of time to prepare the record. In the case of applica- 
tions to extend time for.payment of the bills there can be as 
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already pointed out no reason to insist upon the production of a 
Registrar’s certificate. 

If only it is remembered that the practice of obtaining a 
Registrar’s certificate originated some decades back when judges 
themselves dealt with all applications for extension of time, it 
is now but a needless relic of antiquity when the Registrars them- 
selves are performing the function and when there is a well syste- 
matised practice of issuing bills or memos containing all particulars 
or of posting matters in the notice board giving full particulars 
sufficiently in advance. 

In these circumstances it is highly necessary that r. 12-B 
should be either repealed or suitably amended having regard to the 
doubts regarding the legality of the fee prescribed by it and to the 
unnecessary hardship which the insistence on the production of 
the certificate is apt to cause in a good number of cases, 





APPLICABILITY OF O. 21, Rr. 18 TO 20 TO MORT- 
GAGE DECREES WHERE PERSONAL REMEDY 
IS BARRED. 


BY 
V. SunpARARAJAN, Advocate, Madura. 


O, 21, r. 20 makes the provisions contained in O. 21, rr. 18 
and 19 dealing with execution in case of cross decrees and execu- 
tion in case of cross claims under the same decree respectively, 
applicable to decrees for sale in enforcement of a mortgage or 
charge. The case-law on the subject is not much, but unfortunately 
there is a conflict of judicial opinion in our High Court as regards 
the scope of the rule—see Venkata Reddi v. Dorasami Pillail 
and Nagor Damodar Shanbhogue v. Gange?. 

In Krishnan v. Venkatapathi3, a case decided before the 
present O. 21, r. 20 became law, the question arose whether a 
simple decree for money could be set off against a decree for the 
recovery of money by the sale of certain lands. It was held that a 
decree for the recovery of money by sale of lands was essentially 
a decree for money, and therefore the amount due under the decree 
for money could be reduced. Benson and Moore, JJ., purported 
to rest their decision on a prior Full Bench decision of the Court 
in Vaidhianadasami Aiyar v. Somasundram Pillait, 





1. (1932) 63 M.L.J. 722: LL.R. 56 Mad. 339, \ 
2. (1938) 1M.L.J. 417, 3. (1905) LL.R. 29 Mad. 318, 
4, (1904) 15 M.L.J. 126: I.L.R, 28 Mad. 473, 
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In the Full Bench decision, the suit was on a mortgage, in which 
there was a personal remedy against the mortgagors as also a: 
remedy against the property. The question referred to the Full 

‘Bench was whether S. 258 (now O. 21, r. 2) Civil Procedure Code; 
has any application to a case like the present, so long as the 
remedy against the mortgaged property remains unexhausted. 
The substantial question involved in the case was whether the 
judgment-debtor could set up as a bar to the execution of a mort- 
gage decree an adjustment of the decree between himself and the 
decree-holder. Hence anything in that decision with reference to 
a case where there was no personal remedy must necessarily be 
obiter. There is, as observed in a later decision a lot of difference 
between a case where the personal remedy exists, and one where it 
does not, in considering whether a decree is or is not one for the 
payment of money, that is, a money decree. 


In Nagarmal v. Ramchand}, the Allahabad High Court held 
that the mere fact that one of the decrees is a mortgage decree, 
without any other reason, is not enough to refuse a set off under 
0.21, r. 20, Here too there was no question of a subsisting personal 
remedy. In another Allahabad case Sheo Shankar v. Chunilala, 
the set off was claimed against persons who were purchasers of a 
portion (considerable part) of the mortgaged property and who 
had been impleaded as such purchasers (vide the last two lines 
of the judgment). Clearly the subsequent purchasers were under 
no personal liability and hence a set off was refused. 


The abovesaid two Allahabad decisions are important because 
these two along with Burma Oil Company v. Ma Tin? and Venkata 
Reddi v. Dorasami Pillai4, will, according to Sir George Rankin 
in delivering the judgment of the Privy Council in a later case 
Hazariram Marwari v. Bansidhar Dhandhaniad, “afford assistance 
to the Board and to the Courts in India” (see Hazariram Marwari 
v. Bansidhar Dhandhania5). The case in Burma Oil Company v. 
Ma Tin’, discusses the question directly. In that case the appellants 
had no personal remedy against the respondents. Heald, J., in 
delivering the judgment of the Bench observed: “I find it difficult 
to hold that a mortgage decree for the sale of the mortgaged pro- 
perty while there is no remedy except against the property, and 
where there is no obligation on the part of the mortgagors per- 
sonally to pay any sum of money, is a decree for the payment of 
money”. This view looks more reasonable, for to hold otherwise, 


1, 1910) 33 AH. 240. 2. (1916) 38 All. 669. 
f 3. (1929) I.L.R. 7 Rang. 505. 
4. (1932) 63 M.L.J. 722: LL.R, 56 Mad. 339 
5. (1937) 1 M.L.J. 254: LL.R. 16 Pat. 127 (P.C.). 
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would be to give the mortgagee decree-Holder, (who institutes and 
obtains a decree after the personal remedy is barred) more than: 
what the decree entitles him to recover, simply by reason of æ 
decree for, say, costs in favour of the mortgagors being passed. 

In Venkata Reddi v. Dorasami Pillail, the final decree’ 
directed a sale of the mortgaged property and provided further 
that if there was any deficiency it should be paid by the plaintiff, 
that is, there was a personal decree against the plaintiff because as 
Ramesam, Ji, (sitting with Pakenham Walsh, J.) observed at page 
724 “by saying he is liable for the deficiency that may remain after 
the sale, the true character of his liability is known.” Therefore the 
question as to whether a set off could be allowed, in cases where 
there was no personal remedy did not arise in that case. However, 
the decision is important in that it affords guidance according to Sir 
George Rankin in Hazariram Marwari v. Bansidhar Dhandhania2, 
The following observations in Venkata Reddi v. Dorasami Pillai, 
are worth noting. “But I will observe that even ina decree for 
sale it may be that the property is worth much less than the amount 
of the decree and the mortgagor may find it convenient to allow the 
property to be sold, and in such a case if he is not liable, for the 
deficiency, it cannot be said that there is any decree for money 
against him”, This decision also quotes with approval Burma Oil 
Company v. Ma Tin3 referred to supra. < 

` As against this, we find another decision of our High Court in 
Nagor Damodar Shanbhogue v. Ganget. This decision doubts the 
correctness of the principle laid downin Venkata Reddi v. Dora- 
sami. Pillail, but in leaving the question open, actually decides 
that even though one decree is executable only against the property 
and: the other decree is personally executable, still they can be set 
off against each other under the provisions of O. 21, r, 19. Reliance 
seems: to -be placed on Sankara Menon v. Gopala Pattar5 and 
Hazariram Marwari v.. Bansidhar Dhandhania®, But it will be 
seen’ that in, Sankara Menon v. Gopala Pattar there was 
a detree directing the plaintiff to pay into Court or to the defen- 
dant. the mortgage money, and there was also a decree in favour 
of; the defendants in and by which the defendants should pay to 
the. plaintiff some costs.. There was thus a personal liability 
against both the parties by virtue of the decree of the Court. As 
such that decision cannot govern a case where there was no 

personal liability. 
1, (1932) 63 M.L.J. 722: LL.R. 56 Mad. 339. 


2. - (1937) 1 M.L.J 254: LL.R. 16 Pat. 127 (P.C) > < 
3. (1929) I.L.R. 7 Rang. 505. \ 





: 4. (1938) 1M.L;J. 417. 
~ . §. (1899) LL.R. 23 Mad. 121. 
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; 


The decision of the Privy Council in Hagariram Marwari v. 
Bansidhar Dhandhanial, is also no direct authority though that was 
ù. case where a decree for sale in enforcement of a charge was 
allowed to be set off against a decree for mesne.profits. The ob- 
servations at the end of page 259 in (1937) 1 M.L,J. 254 ate quoted 
at page 422 (1938) 1 M.L.J., namely, “the words of r. 20 ‘decrees 
for sale in enforcement of a mortgage or charge’, cannot be 
restricted to personal judgments such as may be given under O. 34, 

1.6.” But Venkataramana Rao, J., in delivering the judgment of 
the Bench, has not given due weight to certain other lines in the 
same judgment at page 260, namely, “As it was held by the judg- 
ment in the suit in which the final decree for sale was passed that 
the right of the present respondents 1 to 16 to apersonal judgment 
subsisted and.was not barred, their Lordships do not find it neces- 
sary either to examine this question afresh in these execution 
proceedings, or to embark upon a discussion of the difficulties 
that may arise if a mortgage decree be set off against a money 
decree in the absence of any personal liability on the part of the 
mortgagor who holds the money decree. Mr. Dunne for the 
respondents contested the view taken in the High Court as ta 
personal liability being a condition of set off, but as this important 
question does not here arise for decision and calls for careful 
discussion, their Lordships do not think fit to pronounce upon it. 
In so saying they do not intend to prejudice the view taken by the 
High Court. On the contrary they would be slow to give effect to 
a tule of set off so as to alter substantive rights or to produce 
consequences beyond the scope of an intention to avoid circuity of 
proceedings. Whenever the matter arises for decision the obser- 
vations of the learned Judge (Noor, J.) and his discussion of the 
authorities (Nagarmal v. Ramchand? Sheo Shankar v. Chunilal3, 
Burma Oil Co. v. Ma Tint also C.F. Venkata Reddi v. T.V. Dorai- 
sami Palos) will afford assistance to the Board and to the Courts 
in India.” 


. Thus it will be seen that a right to a personal decree subsisted 
in the Privy council case, and hence it is respectfully submitted 
that Nagor Damodar S hanbhogue v, Ganges requires reconsidera- 
tion, having regard to the (a) preponderence of authority contra, 
and (b) non-applicability of the very decisions relied on in Nagor 
Domodar Shanbogue v. Gange. 6 





: “1 (1937) 1 M.L.J. 254: I.L.R. 16 Pat. 127 (P.C.). 
(1910) 33 All. ib ; : 3. (1916) 38 All 669; 
z `. - (1929) IJ. R. 7 Rang. 505.. 
n5. 1982) 63 M.L.J. 722: 1.L.R. 56 Mad. 339, 
3 a (1938) 1 M.L.J. 47. ` 
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JOTTINGS AND CUTTINGS. 


J. P. Benjamin.—Among the notable figures who cross the pages 
in Ashton’s work is that remarkable man Judah Philip Benjamin 
who had filled the office of Attorney-General in the Confederate 
States but for political reasons had ere long to flee America for 
England, where he found a new home and where he speedily built 
up a huge practice. It has been said that just as some of Sir Samuel 
Romilly’s replies were as valuable to the practitioner as were Lord 
Eldon’s judgments in the same case, so Benjamin’s arguments were 
equally valuable. Surely the most remarkable tribute to his greatness 
as a sound lawyer was that which related to an important question 
in which the Bank of England was the client. Sir Hardinge Gifford, 
Bowen and Benjamin were asked to advise the Bank. Gifford and 
Bowen gave it as their opinion that the Bank was right in the view 
it took, while Benjamin declared that the Bank was wrong. On this 
we are told that the Bank settled. 


His Persistence—In the year 1867 a case came before Vice- 
Chancellor James—United States v. McRae—in which it was sought to 
compel the defendant to render an account of all property which 
had come into his hands ‘as agent for the Confederacy. Counsel for 
the plaintiff had been heard and it looked as if he was to succeed 
when Benjamin rose, following his leaders, and in a raucous voice 
began thus: “ Notwithstanding the somewhat off-hand and super- 
cilious manner in which this case has been dealt with by my learned 
friend Sir Roundell Palmer, and to some extent acquiesced in by my 
learned leader Mr. Kay, if you will only listen to me I pledge myself 
you will dismiss this case with costs,” and that in the end the Vice- 
Chancellor did. That is said by one of his biographers to have been 
his first case in our courts. 
_ His Humour—When we try to call up a mental picture of 
Benjamin we are apt to think of him as a brusque personage with an 
excruciating accent and as pugnacious as the celebrated dog of which 
Dr. John Brown told us that its owner accounted for its preternatural 
gravity on the ground that “it could never get eneuch o’ fechtin.” 
Benjamin was above all things pugnacious in the interest of the 
client whose cause he had been briefed to support, but that he was not 
deficient in a grim sort of humour became apparent when, on being 
asked what his rule’ was as to fees, he replied thus: “ First, I charge 
a retainer; then I charge a reminder; next I charge a refresher ; 
and then I charge a finisher!” This no doubt was his fun, but 
that he made a very large income at the English bar is undoubted. 
Mr. Roland Williamson in his pleasant little book on “TAe Law 
Library, in the Capitol, Washington” says that in 1880 Benjamin’s 
income was stated to be 80,000 dollars. L.T., 1941, pp. 23 and 24. 
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PRISON REFORM * 


BY , 
Mr. M. A. Doraswamy AIYANGAR, M.A., B.L., 
Advocate, Mysore. 


IV. Prisonological Problems :— 

(1) Conception of Prisons may be (i) asa place of safe 
custody—e.g., Undertrials and Captives, (i) as a place of protec- 
tion, for the detention of anti-social persons in order to protect 
society, (iii) as a place of coercive assistance to creditors, and (iv) 
as a place of punishment. 

Evolution of Prisons. “It is unnecessary to trace the evolution 
of prisons except to note that pason as a place of punishment is of 
quite recent origin. 

General aim of Prison.—As already stated the: aim of imprison- 
ment should be wholly reformatory. A prison should be merely a 
place of detention to effect reform of character rather than a place 
to inflict repressive punishment. 

Exploitation of the prison staf.—H. U. Triston, a retired 
warder in the English prisons in his book “Men in cages,” 1938, 
has raised an interesting moral question which will also strengthen 
prison reform. He points out that all the inhuman and abnormal 
treatment meted out to prisoners is to be carried out by the prison 
staff. It is they who are compelled to flog the prisoners although 
it is very repugnant to their nature (p.191). It is a nerve racking 
strain for them to sit and watch day and night the condemned 
prisoner, restless and tossing about in his bed and remorse-stricken 
(p. 105). It is they who have to enforce the obsolete and inhuman 
rules/of discipline often against their conscience and sense of pity. 


* Continued from p. 45, (1941) 2 M.L.J. (Journal section). . 
J > ` 
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They have to do allthis on account of their economic necessity. 
Has the State the moral right to compel the staff to do all these 
harmful things? 


(2) Solitary confinement and Theory of Silence —English and 
` American Prison Reformers of the 18th century developed the 
theory of solitary confinement on various grounds. The evangeli- 
cal view of crime was that crime isa sin prompted by the Devil 
and must be expiated by punishment with the help of religious 
teaching. But religious teaching fructifies in monastic life or 
solitary confinement. If the theory is true it must be enforced to 
free people also and not to the prisoner only. Secular comforts 
or literature like noveis should be banned. The Millbank Peniten- 
tiary tried to follow this view strictly. 

Howard urged solitary confinement on two grounds, namely, 
(a) to prevent the danger of contamination of indiscriminate 
association, and (b) to make the rogue think and become acquaint- 
ed with himself. i ʻ ' 

Some of the English chaplains attached to jails thought that 
nothing but the Bible should be taught to prisoners, that learning 
in their hands would be dangerous and would also raise the lower 
classes above their proper station in society and that every prisoner 
should commit the Bible to memory and reflect upon his own sins. 
Hence solitary confinement alone would be conducive to reform in 
the prisoners. 

Protagonists of the theory of deterrent punishment advocated 
solitary confinement in the view that a deterrent influence must be 
created by making prison conditions healthy but at the same time 
disagreeable by means of solitude, denial of comforts, monotonous 
labour, etc. 


Three types of solitary confinement were developed: (a) The 
pure solitary system: According to this during imprisonment: 
the prisoner should see no one, and even his food should be handed 
over through a trap in the door of his cell. (b). The separate or 
penitentiary system was the second type. In 1790 the Quakers of 
Pennsylvania in America started a prison called a penitentiary on 
the theory of absolute isolation. Prisoners were to be kept in. 
absolute isolation in dark (under-ground) single cells without any 
labour being allowed to them. After an anxious examination of 
the several prison -systems, England adopted this system on the 
basis of a report by one Crawford and passed a law in 1839 for in- 
troducing the separate system. A special prison was built in 1842 
at Pentonville and 54 prisons were built on its model within the 
next 6 years. The relics of this system still persist in English - 
prisons as well as in Indian prisons. (c) The silent of Associated 
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.or Auburn System forms the last of. these types. It was started 
at Auburn in the New York State. -There were to be three stages. 
in the imprisonment: (1) solitary confinement and no work (2) 
-solitary confinement and work.as a mitigation, and (3) work in 
association (e.g., road gangs, group meals, games, etc.) but in 
absolute silence. The prison staff.could use the whip mercilessly for 
breach of silence. In, America this system won the day over the 
penitentiary as it was cheaper in point of buildings and as it 
brought profits by associated labour. In England, Howard and 
Bentham advocated this. 

In England, the Prison Act of 1877 reduced solitary confine- 
ment from 3 to 1 month and the Act of 1898 introduced the asso- 
ciated labour system. The rule tegarding observance of strict: 
silence is now modified to the extent that warders may allow pri- 
Soners at work to chat to the extent permissible to labourers at a 
factory. But as the warders are quite ignorant of factory condi- 
tions they go on enforcing the old rule. 

The evils of the solitary and silent system are too well known.. 
The cell system started by a Pope in 1703 is quite unfit for the 
20th century. The silent dark cells have freely bred insanity. 
Many prisoners attend educational courses or even the hardest 
labour course in order to be away from the maddening cells. After 
deprival of liberty it is inhuman to cage the men. Solitary con- 
finement makes man irritable, morose, gloomy and grumbling and 
producés moral degeneracy. “If you cage men up like animals they 
acquire the vices of animals” (Triston, p. 239). It is high time 
that the cell system is replaced by the camp system. 

(3) Classes of Prisons.—Mysore now posssesses three classes. 
of prisons—Lock-ups, Sub-Jails and Central Jails—based upon 
the term of the sentence and the size of accomodation. Within: 
each jail all the prisoners of the locality would be housed. But 
the need of separation has been recognised, and within each jail 
arrangements have been made as far as possible to keep under- 
trials, civil prisoners, diseased men, simple imprisonment men and’ 
females separate from other groups. 


Modern opinion does not favour even this arrangement as the 
segregation can never be complete except during . sleeping hours. 
‘For work, exercise, recreation, meals, medical treatment, educa- 
tional activities etc., the meeting together of all classes of prisoners. 
to some extent at least is inevitable. The. treatment according to 
modern methods fundamentally differs for each-class and calls for 
different’ types of administrators, experts and staff; different kinds 
of equigment, different kinds of outlook. . The cost of building a 
* dozen wards.in hundreds of local jails, may not exceed the cost.of 
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building separate’ jails -for each class for larger units of areas. 
‘There will be no economy in the cost of the technical staff but 
separate jails would mean more of administrative staff. This 
could be met by non-officialisation, At the prere day; prisons are 
of the following categories :— 

(a) ` General Types.—I. Deles prisons, for (1) 
‘captives, (2) internees and detenues, (3) politicals, (4) civil 
prisoners, (5) security prisoners (6) technical prisoners and (7) 
sundertrials. 

II. Prison for juveniles and adolescents. 

II. Prison for first offenders. 

IV. Prison for the sickly, the aged, cripples, and lepers, 
V. .Prison for the feeble-minded or mental defectives, 
VI. Prison for sexual offenders. 

VII. Prison for the condemned. 

VIII. Prison for the intermediates. 

IX. ‘Prison for habituals and incorrigibles, 

X. Penal camps and colonies, 

(b) Division according to—(a) sex, and (b) status, based 
on talent, character, education and social life. 

The problem of separation presents infinite difficulties. Under 
trials for instance are simply to be detained for safe-custody. 
‘Politicals, civil prisoners, security prisoners, captives and technical 
-prisoners are more or less in a similar’ position. While economic 
-considerations are against separation, scientific considerations are 
clearly opposed to it. For each of these classes may include 
‘within it juveniles,‘ adolescents, females, cripples, habituals, 
sexuals, etc, who all require to be separately housed in differ- 
ent jails. If all undertrials ‘are kept together habituals could 
most easily corrupt the first offenders during the wundertrial 
period. Are we then to have a dozen jails for undertrials alone at 
each place of the Court? Wherever possible the political under- 
trial may be housed with the political convict, the habitual under- 
trial with the habitual convict and so on, provided the discipline is 
mot disturbed. - Or, can we not combine the educated ‘politicals 
with the educated-among civil prisoners, technical prisoners, secu- 
tity prisoners, sexual offenders, etc? A classification of prisoners 
con the basis of moral chara¢ter, social status and education would 
-yield better results for purposes of separation. ' 
(4) Location of Prisons. —Centralisation versus localisation, 
(a) Advantages of ‘centralisation.:— `. 
(i) Large scale economies in establishment, buildihg - ‘cost, 
consumption by prisoners, and éconoiic production of jail labour. 
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(ii) Better central control; absence of hampering activities. 
of local bodies. 

(iit) Possibilities of complete scientific equipment for medical, 
psychiatrical, sanitary examination and experiments. 

(iv) Possibility of developing prison industry on business: 
lines. 


(v) Better educational arrangements. 


(b) Advantages of localisation.—(i) Localisation prevents- 
the erection of prisons as castles and fortresses with all the 
undesirable atmosphere surrounding them and enables the erectiom 
of homely cottage buildings which will also be cheaper. 

(ii) It enables the enjoyment of country air and surroundings.. 

(iii) It enables the growth of regional industries in regional. 
prisons. 

(iv) Aifcentral factory demands the continuous presence of a 
large number of long-term prisoners. But the majority of pri- 
soners are unskilled, short-term convicts. l 

(v) Modern business is also tending towards distributive 
regional localisation. 

(vi) All social welfare institutions, schools, hospitals, re- 
formatory jails, psychiatrical institutes, sanitary offices, etc., cannot. 
be concentrated in one place on grounds of economy but must be 
developed in all regions. Theré cannot exist a single school or a 
single hospital or a single jail for the whole country. 

(vii) Educational experiments also require variation. 

(viii) A central jail cannot eliminate all local jails. At least 
lock-ups are necessary ‘to detain undertrials near the scenes of 
crime and Court houses. The cost of transporting all short-term 
prisoners to and from a single central jail will be prohibitive. 


(ix) Centralisation of jails would. wholly prevent the poorer 
‘classes from visiting prisoners. England is just now adopting the- 
device of periodically transferring prisoners to jails in their localities. 
to enable their relatives to visit them. It is suggested that the cost. 
of such transfer could be better paid to the poorer relatives to 
travel to acentral jail. Both these devices are clumsy substitutes. 

for the erection of regional prisons, ` 

(x) Decentralisation of control to local bodies subject to- 
strict central supervision is politically desirable. 

(xi) Non-official effort and organisation are now indispensable: 
to supplement state effort in dealing with criniinals. But non-. 
officiaf.effort and organisation . should not be confined to a city or 
two but must become rooted in all the regions of the state. 
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(5) Accommodation.—The prison buildings must be homely 
cottages and there should be nothing abnormal or forbidding about 
them. The cell system must be abolished. Extensive accommoda- 
tion must be provided for the inmates leading a camp life. Ade- 
‘quate privacy must be allowed for each prisoner. Storeyed buildings 
are condemned by many on the ground that they facilitate suicidal 
falls and involve larger staff. In Dartmoor a wire net has been 
built across the top of the first floor to break the fall of men or 
articles thrown and special watch is kept on the stairs. 


(6) Administrative organisation—I. Central management.— 
A ministry of social welfare may be created as has been done in 
Japan by Imperial Ordinance No. 7 of 10th January, 1938, to deal 
with public health, sanitation, physical education, labour welfare, 
child welfare, social welfare, women welfare, prevention and cure 
of crime and so on. A department of criminology under a 
Director of Criminology dealing with Criminological research, 
prevention of crime, penal legislation, prisons, after-gare pro- 
bation and so on may also be established. 


A standing committee of the legislature for prisons and 
crimes to study, review and supervise the work of the department 
may also be appointed. 


II. Administration of each jail—A superintendent or a 
governor will supervise the jail. He is now a Government servant. 
There is considerable diversity of opinion about the desirability of 
recruiting superintendents from different services and positions— 
from military men as in England, from medical men as in India, 
from the police, from educationists, from industrialists, from the 
judiciary, from administrators or civilians. Military men are 
said to be best fitted for handling large masses of brutalised and 
savage types of men. But if the main aim of imprisonment is 
reform of character and not penal discipline, military men are 
unsuited. Criminals are different in temperament from other men 
and are unfit for military discipline. Military men can achieve 
nothing but regimentation and dragooning and uniformity and 
mechanical obedience. Military governors are apt to fill the jails 
with military men as warders, etc., and cannot superintend the 
work of teachers, industrial managers or medical men, whose 
collaboration is needed in modern prisons. Also in India such 
military men will not be easily available from among Indians. The 
-same objections apply to policemen. Medical men are only specialists 
in a narrow field trained to study and deal with individual patients 
and not with masses of men and cannot as a rule possess siffficient 
administrative ability to preside over such institutions. ‘Tiriston 
suggests that in order to convert jails into self-sufficient industrial 
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camps the appointment of industrialists would be better. But, 
Socialists are likely to view industrialists as slave drivers. All 
things considered, the educationists would be the men most suitable 
from this point of view. It is desirable that the superintendents and 
jail officers should have made a study of modern psychology, 
criminology and jurisprudence. To each jail must be attached a 
band of experts for attending to the psychiatrical, medical, 
industrial and educational aspects of the new treatment. 

III. Convict officers.—The system of employing convict 
officers must be encouraged and extended. The minimum efficiency 
of a jail requires that it should have at least 30 per cent. of its 
staff from its own convicts. In well conducted jails it may be 
raised up to 80 per cent. In penal communes the convicts alone 
-would rule, 


IV. Non-official control.—In place of the existing Board of 
Visitors there should be a Board of Management attached to each 
jail consisting of a non-official majority and including ex-e ficio, 
the Jail Superintendent as its Secretary and the President of the 
District Board of the District. The entire management of the jail 
should be vested in this Board subject to the authority of the 
Government and not less than 25 per cent. of its members may be 
ladies. 

(7) Classification of Prisoners.—Classification is necessary 
for purposes of separation and allocation of prisoners into different 
prisons or wards and this question has been already examined. 

(8) Sanitation and Medical Comforts.—Privacy and pro- 
tection from rain and sun should be provided for in latrines. 
Wherever possible flush-out latrines should be installed. 
Windows and ventilators in jails must be increased. All the 
rooms must be brightly lighted. During epidemics the rooms, 
furniture and clothes and bedding should all be disinfected 
frequently. People suffering from infectious diseases should be 
segregated. Systematic physical education must be compulsorily 
provided for all prisoners. An Indian gymnasium should be 
opened in each jail. Swedish exercises, drill, Yogasanams, Surya 
namaskar and other suitable exercises must be arranged. First 
aid must be compulsorily taught to all. 

Before the jail authorities resort to forcible feeding of a 
hunger-striker they must as a condition precedent intimate his 
friends or relatives if available or to any other public worker 
available immediately and allow them to intervene and persuade 
him to desist from it. Medical treatment by way of prevention or 
cure gf illness should take note of the mental condition of the 
prisoner, 
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(9) General comforts and conveniences.—According to 
the old view about prisons everything connected with it— 
accommodation, dress, food, comforts and movement should 
all be penal in character. According to the new view all these 
‘things should be normal, adequate, pleasant and satisfactory. 
Another.old prejudice against making jail life normal and pleasant 
is that it would put‘a premium on crime by providing a greater 
standard of comfort for criminals than working class men could 
procure outside jails by honest labour. This prejudice involves a 
series of fallacies. Crime like disease is a social phenomenon 
which has to be treated by the State on public considerations and 
not on grounds of the condition or capacity of the individual 
involved in the process of treatment. Can the State hospitals 
treat the working class patients with rags, dirty water, insufficient ' 
food and insanitary rooms simply because they are accustomed all 
their lives only to such things and can never get better things? 
Surely hospital treatment has not corrupted the poorer classes and 
tempted them to flock to hospitals. On this argument even school 
life cannot be made pleasanter for the poorer classes than their 
home life. Again, the task of running the jails is entrusted to the 
State and it has to carry it out in the most efficient and scientific 
manner. Simply because members of the lower classes cook their 
food wastefully and unhygienically and are irregular in their 
habits should the State also cook the food in jails in.the same 
unscientific manner and avoid regularity of hours for food, work 
or sleep? Further, it is because the unfortunates were unable to 
acquire efficiency, regularity, cleanliness, hygienic purity, healthy 
food, reasonable comforts and healthy amusements that they came 
to grief. Again, if a certain amount of discomfort has to be present 
in jail life as an element of educative discipline there are scientific 
and select ways in which it may be caused. Notwithstanding the 
most painful penal discipline imposed in jails crime has not been 
onthe wane. The experience of the last one century proves that 
crime has decreased in proportion to the removal of the discomforts 
of prisons. Abolition of dark cells has diminished prison insanity 
and suicide. The new treatment aims at converting the prisoners 
into good and efficient citizens. If it is recognised that the bulk 
of the criminals are unfortunate victims of some mental or environ- 
mental defect, their lot must evoke our sympathy and pity and 
none should grudge them a few comforts during the period of their 
forcible confinement and reformatory treatment. 

All sense of abnormality must be eliminated. Hence jail 
dress must be the normal dress and nothing else. Those who can 
afford must be allowed to have their clothing and bedding ds they 
like. Only extravagance, luxury, and display may be banned. The 
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poorer prisoners may be provided with decent and warm clothes 
and bedding. 


Abnormality should disappear as regards food and drink. The 
system of prescribing individual scales should be abolished. There 
should be neither luxury nor meagreness in food supply.’ If one 
uniform standard of comfort cannot be had three standards of 
comforts for the A. B. C., classes should be arranged. Those who 
can afford must be made to pay. A sufficient number of vessels, 
at least a jug and two vessels, must be provided to each for 
drinking purposes. Abundant supply of drinking water must be 
allowed; bytter milk must be provided for all classes. Milk, sugar, 
coffee and ghee must be allowed to A and B classes, and to C class 
at the option of the authorities there should be no penal diet as a 
punishment for any prison offence. Subject to medical opinion, 
fasting must be permitted to all during their respective fasting days. 
In special cases the hour of diet may be changed for select prisoners 
to meet religious susceptibilities or medical needs. In England 
charitable societies and individuals are allowed to send special food 
to prisoners on the occasion of festivals like the Passover. 


The banning of news is cruel. Among other results it would 
incapacitate the prisoner after release. Those who can afford may ` 
be allowed to get their own papers and books. Every jail must 
maintain a reading room. Newspapers may also be circulated to 
the quarters of the prisoners by arrangement. It is also desirable 
to have a library. A system of circulating books must be arranged 
and prisoners must be encouraged to read books. Excepting papers 
and books which are banned to free citizens under any law or rule 
all other books and papers may be allowed to prisoners. 


Politicals as well as detentional prisoners may be allowed 
visits and letters twice a week and the rest once a week. Bentham’s 
scheme of allowing the public to inspect jails by charging a fee 
may be usefully adopted and tried; parties of students, boy scouts, 
volunteers, etc., may be allowed to pay visits. In England a holiday 
trip is provided for lifers. A batch is taken from Maidstone to 
Dartmoor for six weeks during summer and made to work on the 
moor. This improves their health, breaks down monotony, and 
banishes low spirits. Similar methods may be adopted here also. 
Deprival of letter writing and visits should not be made a punish- 
ment for prison offences as it would be really punishing the friends 
and relatives rather than the prisoner. As all prisoners cannot be 
located quite near to their homes the poorer classes cannot afford 
to- vi$it the distant jails. Recently a practice has grown up 
in England of transferring the long-term prisoners to local jails 
for some periods to facilitate such visits. Mr..Triston suggests 
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that instead of this the Government. may pay the fare of the 
relatives in deserving cases. But, temporary transfers are costlier 
and disturb the prisoner’s work. 


Organised indoor and outdoor games and sports must be 
arranged? Sports teams may be allowed to compete with outside 
teams. Boy scout troops may be organised among juveniles. 
Dramatic companies, cinemas and circus plays from outside may 
be allowed to hold performances occasionally in jails. Prison 
recreation ‘rooms may be provided for indoor games; pursuit of 
hobbies, or reading, debating societies, music parties, etc, may be 
organised ; gramaphones and radio may be provided. 

ə (10) Prison education.—Literacy, first aid, personal hygiene, 
ethics, civics as well as a vocational course must be taught com- 
pulsorily to all. Other subjects such as languages, music, painting, 
literature, elementary science, philosophy or sociology may be 
taught as optionals. A system of honorary teachers from outside 
may be encouraged. 

(11) Prison labour.—I. Theory of compulsory labour,—' 
The Amercian separate and silent systems held that labour 
amounts to mental relief and acts as a comfort and diminishes the 
` penal effects of solitary confinement. This view is now untenable, 
There is no reason to discriminate between detentional prisoners 
and others in regard to prison labour; for, the imposition of labour 
has no longer punishment as its sole object. 

Il, Aims of Prison Labour.—(A) One of the aims of prison 
labour is to serve as a form of physical exercise and to keep off 
idleness and monotony. Excepting the fanatics wedded to the 
extreme form of solitary confinement. as punishment, none can 
oppose this. But even to-day deprival of work prevails asa form 
of punishment for prison offences. This must be given up.. 

-(B) A second aim of prison labour is that it should operate as 
a deterrent. Imprisonment with hard labour and penal servitude 
were created in 1776 in England as substitutes for transportation. 
Penal servitude consists of three stages—detention in cell for 18. 
months, labour in public works prisons, release on parole. The 
Report of the Departmental Committee on persistent offenders 1932 
has recommended the abolition of the distinction between penal 
servitude convicts and others. It is these prisoners that have built 
the Chatham Docks, the Portland Harbour, etc. Hard labour called 
“rigorous” in the I. P, C. is nowhere defined. The Report of the 
Commission of 1864 suggested that no labour is hard which ‘does not 
visibly quicken the breath and open the pores’. Working the crank, 
working the.tread-wheel, picking up of oakum, sorting of black and. 
white oats or peas, these represented the principal forms of hard_ 
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labour, The crank became obsolete and the tread-wheel was 
abolished in 1902. Hard labour aimed at producing monotony and 
fatigue but no profit. The oats or peas were sorted and then mixed 
again for re-sorting. The labour was to be purely penal and deter- 
rent. The Report of the House of Lords Committee on Prisons in 
1863 described the aim of prison life as “hard labour, hard fare 
and a hard bed.” This penal view of prison labour is best expres- 
sed in r. 978 of the United Provinces Jail Manual—‘‘Labour in a 
jail should be considered primarily as a means of punishment and 
not of employment only; neither should the question of its being 
highly remunerative have much weight, the object of paramount 
importance being that prison work should be irksome, and labori- 
ous, and a cause of dread to evil-doers.” This theory of prison 
labour is now abandoned everywhere. Art. 9 of the Russian Code 
sums up the position admirably—“The measures of social defence 
do not have for their object the infliction of physical suffering or 
the lowering of human dignity, nor are they meant to avenge or to 
punish.” (J. Nehru, Soviet Russia, 1928, p. 101). 

(C) Yet another object of prison labour is said to be that it is 
meant to compensate, in some degree the State which is the jailor. 
If imprisonment with hard labour stressed the penal theory of 
prison work, penal servitude involving employment in public works 
stressed its economic theory. In early days many English prisons 
were owned by or farmed to private profiteers who levied fees, 
sold goods and liquor, and exacted work for their profit. The 
office of Jailor was sold until a statute of 1730 prohibited it. In 
recent times in U.S.A. prison labour ris sometimes farmed out to 
outside contractors, This has been condemned as legalised slavery. 
At present the economic theory has received great prominence 
and jails are carrying onindustries on an extensive scale. The mat 
industry at Wakefield jail in England produces £ 40,000 per year. 
Nevertheless jail industries are very poor and economically unsound. 
The making of mail bags for post offices by the hand, the making 
and repairing of clothes by hand or the breaking up of stones into 
road metal, spinning and weaving, etc.,—these are mere waste of 
labour and time-killing jobs. Machinery could do these in no time 
and far more cheaply. A prison worker cannot earn one fourth of 
what a similar free worker earns for the same period. Notwith- 
standing such poor show, the industrialists are attacking jail indus- 
. tries as representing a competition with private industry and 

Trade Unionists are proclaiming a boycott of jail goods as being 
the products of sweated slave labour. The causes for this poor 
_ produdtion are quite obvious. The majority of prisoners are un- 
skilled and unfit for productive work. In their very nature they 
are a fluctuating population. Except in a big central jail a modern 
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„type of industrial factory with machine labour cannot be started.. 

Such a factory plant as well as technical overhead staff will cost. 
much. Jailors and warders can only see to the occupation of time 
in prison labour but not to the quality of the work. Amidst the 
numerous occupations of jail life the time devoted for economic 
labour is too short. The majority of workers being unskilled and 
slow they would resent any skilled worker speeding up his work; 
if speeding up is forced upon them a large number would feign 
illness or insanity. 


If jails are to be made self-sufficient the old fashioned methods 
of work and unskilled handicrafts should.be discarded and work 
by machinery and uptodate industrial methods must be introduced. 
Such industrial organisation reforms the men, replaces the cell 
system by the. camp system, and makes work and not discipline the 
main aim of prisons. The work must be run on pure business 
lines under expert supervision. 


(D) Lastly, it is said that the object'of prison, labour is to 
train the prisoner to some trade which will be useful to him after 
release. It is not possible to teach any vocation to short-term 
prisoners. This has led reformatory theorists to object to’ short 
terms and demand a minimum being fixed. But moral welfare is 
not bound up with the efficient learning of a vocation. Where is 
the guarantee of employment for all those who learn it? Even for . 
long-term prisoners, only handicrafts can be taught. They will be 
useless in this mechanical age. The jail-trained worker can never 
compare himself with the products of outside industrial and 
technological schools or with factory workers. Prejudice prevents 
employment for prisoners even if they receive perfect training. 
This would force recidivism and the recidivists will have no zest 
to learn anything more. They often use what they learn.in jails 
in furtherance of crime. ' 


The only alternative is to enforce work of an economic ' 
character which will in the end prove the most reformatory. ` 


(12) Prison Discipline.— (a) General.—The aim of discipline. 
in prisons should be educative and reformatory, The self-respect 
and sense of honour of the man must be evoked and an urge for 
self-control and self-improvement created in him. He must be 
made to look to the future and no attempts must be made to 
dwell upon his past deficiencies. . 


Prison O ffences.—Prisoners violate jail rules for practically 
the same reasons for which free. citizens violate penal law. *Their 
mental defects and the cramping environment of the jail will be ` 
responsible for most of these contraventions: 
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To some extent prisoners feel like revolutionary criminals,’ 
that offence is their weapon of war against their enemy. Prisoners 
cooped up in cells, put through a course of unpleasant occupation, 
and without any sort of assistance, advice, co-operation or equip- 
ment may not be able to secure redress of their grievances. 


Prestige offences for not saluting or standing up or showing 
respect to the-officers should not be punishable. 


Punishment.—The prevailing forms of prison punishment are 
flogging, solitary confinement, penal diet, and deprival of comforts 
and privileges. Modern opinion is opposed to any of these 
punishments. Triston wants the abolition of prison punishment 
altogether ; imprisonment is itself a great punishment; why then 
subject the man to ah iron discipline and inflict further punish- 
ment? That course would be vindictive. The only form of 
punishment that may be adopted in prisons should be a moderate 
deprival of rewards and remissions. 


The Prison Act of 1898 in England took away the power of 
corporal punishment from the governors and vested it in the Visit- 
ing Committee. The Board of Management now proposed for all 
jails must be made responsible for all prison punishment. 


A public reprimand in the presence of all prisoners will very 
often be a very good form of punishment. In the case of grave 
offences with violence the prisoners may be assembled and 
consulted to determine the punishment. Development of some 
sort of self-government in jails would go a great way in solving 
the problem of jail discipline. 


Rewards and remissions It is unnecessary to enumerate 
the methods of rewards now in vogue in different countries. All 
the best and useful methods may be adopted. The Collective 
Marks System experimented by Alexander Maconochie in Ber- 
mingham in 1849 may be adopted everywhere. The prisoners are 
divided into groups of eight. The marks of each group are pooled 
together and rewards are determined on the total marks of the 
group and not on individual marks. If any one errs, his group 
suffers and his companions would act as guards against his 
delinquency. The marks system must also be modified in 
accordance with age, health, and status of the prisoner. Gratuities 
by way of doles are not desirable. As already suggested a share 
of the earnings in jails must be distributed to the prisoners. 
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SUMMARY OF ENGLISH CASES. 
MILLIGAN v. MILLIGAN, (1941) 2 AILE.R. 62 (P.D.A.). 
` Husband and wife—Restitution of conjugal rights—Jurisdiction— 
“ Matrimonial home when co-habitation ceased”’—Whether physical home 
necessary. 

The phrase “matrimonial home” extends in relation to a Court’s 
jurisdiction, to the husband’s residence within such jurisdiction in such 
circumstances that any husband similarly circumstanced.and not 
estranged from his wife: would set up his house within such juris- 
diction at the time when co-habitation ceased. A wife’s action 
in that place for restitution of conjugal rights is within jurisdiction. 


In re Kay AND LOVELL, TRUSTEE v. Moore AND Quatre, (1941) 


-2 AILE.R. 67 (Ch.D.). . 


Bankruptcy—Power to reopen transactions. © 


The Court has no jurisdiction to make an order which would 
in effect be an order reopening the accounts which were already 


„dealt with in the Master’s certificate and the question of 
q 


remuneration which the Master allowed to a receiver in an earlier 
partnership suit between the bankrupts. 


Procror v. PEEBLES, Lro., (1941) 2 AILE.R. 80 (C.A). 

Practice—Agreed medical repori— When to be allowed in trial—Desir- 
ability of having medical witnesses available for cross-examination. 

In a case where prognosis is an important matter it is most 
desirable that a doctor or doctors should be present in Court to 
answer any questions that the Judge may wish to ask. The Master or 
Registrar should consider whether the case is suitable for hearing 
with a medical report agreed between the parties. 


King v. Kine, (1941) 2 AILE.R. 103 (P.D.A.,). l 
Divorce—Desertion— Marriage contract providing that matrimonial home 


“was to be at wifes place of business—Effect on husband’s right to dictate 


where the matrimonial home is to be—Refusal by wife to move to house selected 
by husband—If desertion—Agreement—If opposed to public policy. 

Where before marriage the husband had agreed to allow the wife 
to continue her own business and to make her business premises 
the matrimonial home, the husband cannot subsequently insist on his 
right to select a different matrimonial home and if the wife refuses to 
move to the home selected by him to charge her with desertion. There 
is nothing opposed to public policy in such an agreement and the 
husband by making it an excuse to stay away from the wife is ‘guilty 
of desertion. i 
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CONSTANTINE 5.5. LINE v. IMPERIAL SMELTING CORPORATION, 
(1941) 2 AILE.R. 165 (H.L.). : 

Contract—Charterparty—Frustration caused. by accident to stip— Burden 
of proof as to absence of negligence. 

The appellants chartered their vessel the Kingswood to the res- 
pondents tọ carry a cargo from Port Pirie in South Australia to a 
British Port. A few days after.her arrival off Port Pirie but before 
she became an “arrived ship,” a violent and unexplained explosion 
took place on board. The damage caused to the steamer by the 
explosion was such as to frustrate the commercial object of the adven- 
ture. In an action by the charterers for damages, the shipowners 
claimed that they were absolved from all further liability. 

Held, that the burden was on the party denying frustration to 
prove negligence or default of the party setting up the plea. Frus- 
tration will excuse non-performance unless it is proved to be self- 
induced. 

Decision of Court of Appeal, (1940) 3 AILE.R. 211, reversed and 
that of Atkinson, J., (1940).2 AILE.R. 46, restored. 


FOAMINAL LTD., v. Barris Piastics, Lro., (1941) 2 AILE.R. 393 
(K.B.D.). 

Contract—Damages—Failure to deliver goods—Loss of co-operation of 
editors who had written suaran puffs in their periodicals—Damages— 
Right to. 

The plaintiffs who were suppliers of cosmetics to the public 
contemplated putting on the market a new summer cream in small 
attractive containers suitable for ladies to carry about in their hand- 
bags. The plaintiff’s managing director secured the co-operation of 
certain beauty editresses to write “ puffs’ of the product and also 
include in their columns particulars of a half price offer which said 
in substance “post me your name and address together with 73 d. 
in stamps, it will be sent to you by return.” In response some 3,000 
orders were received. 

The plaintiffs had entered into a contract with defendants for the 
supply of 10,000 of these containers which had to be specially made, 
and were not available in the market. In an action for damages for 
breach of the contract to supply the containers, claiming inter alia 
damages for thé loss of the future co-operation of the editresses, 

Held, that the plaintiffs were not entitled to damages for loss of 
co-operation of the editresses in the absence of proof of essential facts 
to support such claim as one for loss of reputation. 

‘The mere fact that pecuniary loss is brought about by the loss of 
reputation caused by a breach of contract is not sufficient to preclude 
the plaintiff from recovering in respect of that pecuniary loss. 
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‘To recover damages under this. head the plaintiff must prove 
with sufficient certainty (1) the occurrence of the pecuniary loss and 
(2) that such loss was within the contemplation of the defaulting 
party at the time when the contract was made. 


Kine FEATURES v. KLEEMAN, LTD., (1941) 2 AlLE.R. 403. 

Copyright Act (1911), S. 22—Scope. 

In construing S. 22 (1) of the Copyright Act, 1911, 
it is convenient to disregard the double negative and treat 
the section as though it read “The Copyright Act shall not 
apply to the designs of. works used or intended to be used as 
models or patterns to be multiplied by any industrial process 
where the designs of such works are capable of being registered under 
the Designs Act.” “Design” may be embodied in a sketch illustrative . 
of the model itself, ¢.g., in a sketch of a brooch or doll or in a brooch 
or doll itself. Unregistered designs are not subject of design copy- 
right. But original sketches or cartoons not used or intended to be 
used as models or patterns to be multiplied by any industrial process, 
retain their copyright and their owner can prevent infringement of 
such right. | 


— ‘ 


Re Seap, Lrp., (1941).2 All.E.R. 466 (Ch.D.). 

Companies Act (1929), S. anapi Sor avoidance of dissolution 
——Limitation. _ 

The period of two years, for making an order declaring a dis- 

solution void, is to be decided by taking the period between the date 

~ of the dissolution of the company and the date when the application 
under S. 294 of the Companies Act, 1929 is made. The order itself 
on such-application need not be made within two years. (S. 294 
provides inter alia that the Court can declare the dissolution of a 
company void at any time within two years of the date of the 
dissolution.) 


CumpEr v. POTHECARY, (1941) 2 AILE.R. 516 (C.A.). 

. Practice—Payment into Gan Wan awa of whole or pari by person 
paying in— When permissible. 

Where a defendant has paid money into Court iei is not entitled 
to resile from thät step as of right. He must show that there are 
good reasons, such as for instance the discovery of further evidence 
which puts a wholly different complexion on the case or a change 
in the legal outlook ‘brought about by a new judicial decision, etc., 
for his resiling. . The Court should consider whether there is a 
sufficient change of circumstances since the money was,paid in, to 
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make it just that the defendant should have an opportunity of 
withdrawing or reducing his payment. 


WINcHEsTER Court, Lrp. v. Homes, (1941) 2 AILE.R. 542 
(K.B.D.). 

Lease—Provision for six months’ notice to determine tenancy—Notice 
terminating lease “‘ at the end of the last quarter ”’—Sufficiency. 

A lease commencing from January 1, 1937 provided that the 
tenant had the option of determining the tenancy at the end of the 
third or fifth year by giving the landlord or his agent at least six 
months’ previous notice in writing of his intention to do'so. The 
lessee assigned his rights to a major whe was called for military 
service. Byaletter dated June 30, 1939, sent to the agents of the 
landlord who received it the same day, the assignee of the lessee wrote 
as follows: “ I hereby give you formal notice of termination at the 
end of the last quarter of this year.” 

. Held, that there was no ambiguity in the notice and termination 
at the end of the current year was meant. 


R. v. SECRETARY or STATE FOR INDIA, (1941) 2 AILE.R. 546 
(K.B.D.). 

an aca Sor—Expert’s evidence as to Indian Taisa 
How far conclusive. 

Practice—Counsel giving evidence—Propriety—Fugitive Offenders Act, 
1881. 

In an application for the issue of a writ of habeas corpus against 
committal to prison of a fugitive offender from India before being sent 
to India without order of the Magistrate for extradition under the 
Fugitive: Offenders Act, 

Held, (i) All that is necessary while asking for extradition 
is to show that the person against whom the order is sought is one 
accused of having committed an offence in India and that he has left 
India, when he becomes, in the words of the Act, “a fugitive from 
India.” 

(ii) All that is required in this case is a warrant issued in India 
by a person having lawful authority to issue it duly endorsed and 
authenticated in the United Kingdom for an offence to which the 
Fugitive Offenders Act applies. | 

| (iii) No objection to a warrant on the ground of duplication can 
be effective although the prosecution may be called upon to elect 
because the committal for ‘one of those offences is not rendered void 
by thé inclusion in the warrant of another charge upon which no 
committal was asked for or has been ordered. 
L 
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(iv) Depositions taken in India in the trial of the co-conspirators, 
but in the absence of the fugitive are not rendered inadmissible by 
reason of the fact that they were not taken “ for the purposes of the 
Fugitive Offenders Act.” 


(v) The fact that only part of the depositions was used in the 
Magistrate’s Court did not make them inadmissible either. 

(vi) Where an affidavit of an expert on Indian Law was nothing 
more in truth than a forensic argument, the Court would be justified 
in interpreting for itself the relevant Indian statutes. 

(vi) A barrister should not act as both counsel and witness in 
the same case. ons 


(viii) The apprehended risks of war to which the fugitive will be 
exposed while travelling to India is no ground for interfering with the 
course of law. 


In re KNAPTON, (1941) 2 AILE.R. 573 (Ch.D.). 


; Wills—Bequest of “one house to each of my nephews and nieces and 
one to N. H., one to F. K. and one to my sister and one to my brother ”— 
Allotment of the houses. 

A will provided : “I give and bequeath my estate as follows: 
. one house to each of 
‘ my nephews ead nieces aod one : Nellie Hird, one to Florence 
Knapton, one to my sister, one to my brother. . ; se, oP 
Held, that the devises are valid and the ‘choice is ‘to be given to 
the several devisees in the order in which they are named including 
the nephews and nieces. If they cannot agree the choice must be 
determined by lot. 





In re Owers, (1941) 2 AIl.E.R. 589 (Ch.D.). 

Wills—Executors—Personal liability in respect of ee 
to indemnity from estate. 

Executors are.at liberty to retain out of the estate a fund by way 
of indemnity against their personal liability i in respect of leaseholds 
in the possession of the testator at his death vesting in them. 


Gaunt v. INLAND REVENUE COMMISSIONERS, (1941) 2 AILLE.R. 662 
(C.A), | 

Income-tax. Finance Act, 1938, S. 383—“ Wife” >” if includes “ widow ” 
—Liability of income under settlement to tax. l 

The word “ wife” should extend to the case of “ widow. ” and 
the income under a settlement where the “widow ” of the eae 
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might benefit after the settlor’s death is liable to income-tax and 
sur-tax under 5. 38 of Finance Act, 1938. 


(1941) 2 AILE.R. 82, reversed on this point. 


Custe v. WALKER AND Sons, (1941) 2 All.E.R. 693 (K.B.D.). 

Tort—Nuisance—Slate on roof rendered insecure by enemy action— 
No proof that owner knew of unsafe condition—Plaintiff injured by falling of 
slate—Defendant not liable for continuing the nuisance. 

Plaintiff was injured by the falling ofa slate from the roof of 
defendant’s premises. It was found that the insecurity of this slate 
which caused the defendant’s premises to become a nuisance arose 
from enemy action. In an action for damages, held, on the evidence 
that it could not be said that with the exercise of reasonable care and 
skill the defendants ought to have known that their roof had been 
rendered unsafe and therefore there was no wrong act in con- 
tinuing the nuisance. 


Hicuens & Co, v. Jackson & Sons, (1941) 2 ALLER. 704 
(G.A.): l 

Stock exchange— Vendor repudiating contract—Duty to broker—Company 
refusing to register transfer on account of caveat from original owner—Broker 
if bound to replace shares—Broker if entitled to indemnity. 

A broker for sale of shares even if acting as principal, has performed 
all his duties when he hands over to agents acting for the transferee, 
a duly executed transfer together with the certificate. -He is under 
no duty to procure the registration of the transfer and if the buyer 
wishes to protect himself he must see that registration is guaranteed. 
Accordingly where the company refuses to register a transfer by 
- reason of a caveat from the transferor, the broker is under no duty to 
buy other shates.and replace the stock and he cannot claim indemnity 
from the vendor of the shares. (1941) 1 AILE.R. 562, reversed. 


Camxin v. Bisnop, (1941) 2 AILE.R. 713 (C.A.). 

Tort—Negligence—School boys allowed: to volunteer for work on farms 
on holidays—Injury while so working—Headmaster if liable for damages for 
not providing proper supervision. 

Some boys including the infant plaintiff from a school volunteered 
for farm service on a half holiday at a farm near the school. They 
were not accompanied by any master to supervise or control them, 
They were to receive 6 d. per hour for their work, the wages being 
paid tosthe school for them. After starting work, when the farmer 
was absent the boys began playing the fool by throwing potatoes at 
each other and continued their ragging for 30 or 40 minutes. One 
boy uttered something opprobrious to another boy, which angered 
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the latter, who replied by throwing a lump of earth at his insulter, 
who ducked his head and escaped the missile which unfortunately hit 
the infant plaintiff gravely injuring one eye which had to be removed. 
In an action by the father of the plaintiff for damages against the 
headmaster of the school, i 


Held, that the duty of the headmaster being that of an ordinary 
careful parent, there was no breach of duty in allowing the boys to 
work on the farm. No headmaster is obliged to arrange for constant 
and perpetual watching out of school hours. 


Scorr v. SEYMOUR, (1941) 2 AILE.R. 717 (C.A). 

Workmen’s Compensation Act (1925), S. 1 (i)—Domestic servant taking 
master’s tea to field—Returning back to farm on horse back—Injury by horse 
bolting—If accident ““ arising out of employment.” 

A girl of 15 to 16 years of age was employed as a domestic servant 
by a farmer. One day she was asked by the farmer’s wife to take a 
can of tea to the farmer, who was working two miles away in a field. 
She took the tea to the farmer and waited until he had consumed 
it, when it was her duty to take the empty can back to the farm. 
One of the horses in the field was going back to the farm. She asked 
the man in charge of the horse if she might ride the horse and he let 
her do so as she was accustomed to riding. The horse was startled 
and the girl fell off and injured herself. 


Held, that as it was not an obviously reckless or dangerous way of 
returning to the farm and the accident arose out cf her employment 
within the termis of the Act she was entitled to recover compensation. 


JOTTINGS AND CUTTINGS. 


Books of Legal Reminiscence-—We have it on high authority that 
of the making of books there is no end, a statement the generality of 
which may with equal force be applied to those works which are devoted 
to legal reminiscence. Books of this type are plentiful enough but 
they are certainly not all of equal merit; indeed many of them 
ought strictly to be required to show cause why they were ever written. 
On the other hand, there is a select number of works belonging to 
this class which are not only admirably written but are likewise 
packed with stories told with rare skill and art which make them 
particularly inviting, and among this select class must certainly 
be numbered that charming book which came from A.J. Ashton,K.C., 
whose early death in 1925 not only made a conspicuous gap in the 
ranks of leading silks but likewise in those of skilled reconteurs. To 
his recollections published under the title “As I went on my*way”’ 
attention was called in these columns many years ago, but much 
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was left unsaid which was almost of equal value and interest some of 
which may now be added on a rereading of the book.—L. T., 1941, 
$. 23. 


An Awkward Ambiguity-——Lord Russell of Killowen, the father of 
the present peer bearing that title, that is, the great Lord Chief 
Justice, on one occasion, while sitting in the Court of Criminal Appeal, 
recalled a curious incident which happened to him while on circuit. 
The question was being discussed as to a jury being told of any previous 
convictions recorded against a prisoner, and the Lord Chief, in 
afterwards referring to the matter, said “an innocent remark of 
mine once gave this information to the jury. The prisoner was 
‘defending himself with much ability but he spoke so low as to be 
frequently inaudible, and having once said something I did not hear, 
I said, ‘What was your last sentence?” Immediately came the 
reply, ‘Six months, my Lord !? "—L.T., 1941, p..72. 


Lord Eldon and John Clerk—Looking back on the venerable figure 
of Lord Eldon we instinctively think of him as the embodiment of 
equity and devoid of anything resembling humour. It would, 
however, be a mistake so to regard him. In turning over an old 
scrap book with miscellaneous contents the present writer came 
across a story about Eldon and John Clerk of the Scots bar, who 
later became a judge of the Court of Session with the title Lord 
Eldin, which may well bear repetition. It seems that Clerk retained 
many of the old-fashioned pronunciations to which he had been 
accustomed in the north, and on one occasion, appearing in the 
House of Lords during the tenure of the Chancellorship of Lord 
Eldon, he was pronouncing the word “ enough” as “enow,” and 
having done so in various parts of his argument, the Chancellor at 
last interposed with the remark: “ Mr. Clerk, in England we sound 
the ‘ough’ as ‘ uff’—enuff not enow.” “ Verra weel,” continued 
the self-possessed pleader, “ of this we have had enuff ; and I come, 
my Lord, to the sub-division of the land in dispute. It was apportioned 
into what in, England would be called pluffland—a pluffland 
being as much land as a pluffman can pluff in one day.” The 
Chancellor could not resist the ready repartee, and burst into a 
loud laugh, and said, “ Pray proceed Mr. Clerk, I know enow of 
Scotch to understand your argument.” Besides the humour of the 
story the anecdote again incidentally illustrates the occasional anoma- 
lies of English pronunciation.—L.T., 1941, p. 73. 


s 
Juvenile Crime.—Public attention has recently been drawn to 
the intrease in juvenile crime that has taken place since the outbreak 
of the war. Mr. Watson G. Boyce, the probation officer at the 
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Southwark Juvenile Court, told the Howard League for Penal Reform 
at a luncheon on 6th March that juvenile delinquency had ‘been 
accentuated by the conditions arising out of the war. Among the 
group from eight to fourteen years of age, he said, the loss of the sense 
of security, with sudden death almost a commonplace, fathers and 
relatives being away, perhaps never to return, and mothers hard 
worked and depressed, had brought about the’ increase. He alleged 
immorality in shelters and said that the rise in the wages of adole- 
scents from £ 3 to £6 a weck gave them far too much money to 
spend and drunkenness was increasing.. A short article appeared 
in The Times of 8th March, in which it was stated that inquiries among 
welfare workers had shown that though Mr. Boyce’s picture was 
overdrawn, the situation was nevertheless serious. Various reasons, ` 
such as lack of discipline owing to absence of parents, the closing of 
schools for long periods, the closing of clubs and the use of playing 
fields for other purposes, evacuation, the time spent in shelters and 
the inability of juvenile courts to impose suitable deterrent punish- 
ment, were all mentioned as causes of the increase in juvenile crime. 
The Chairman of the East London Children’s Court, Mr. B. Hen- 
riques, said that clambering over air-raid ruins and taking useless 
articles led to irritating charges of looting, and certain serious offences, 
such as housebreaking, were planned in the shelters. . Much of this 
was due to a spirit of adventure that needed guidance into right 
channels. The evil effect of sudden wealth on undeveloped minds 
is.undeniable. At Lambeth Juvenile Court on 6th March a girl of 
fifteen earning 37s. a week and a boy of sixteen earning £ 3 a week 
were charged with larceny. On the same day, at West London, 
Sir Gervais Rentoul had occasion to tell four boys, one of whom he 
sent to Borstal, and two to an industrial school, that the high wages 
‘paid them were having a bad effect. A recent investigation has 
shown that the proportion of young persons arrested singly -is about 
40 per cent., the remainder being arrested in gangs which number 
from two to eleven persons, the overwhelming majority of which are’ 
two, three or four in number. Obviously the cause of the increase, 
though apparently multiple, is in reality unitary, and can be traced 
to the unnatural and morally unhealthy conditions under which 
many children and young persons are now living in towns. The 
remedies must be not merely the negative one of evacuation, but the 
positive harnessing of the activity of young people to useful work 
where schooling is necessarily restricted, and, without attacking any 
decent standards of life, compulsory restriction of spending money. 


S.J., 1941, p. 146. 


Disenchaniment.—At Birmingham Assizes recently ` Mr. Justice 
Cassels remarked that the fact that married people do not get on well 
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together is not quite a ground for divorce at the moment. He added : 
“There have to be grounds, otherwise we shall have people coming 
here and saying, ‘She is not so good-looking as I thought.” It 
might very well have been otherwise if certain eighteenth century 
legislators had had their way and succeeded in getting through 
Parliament a Bill in the following terms: “That all women of 
‘whatever age, rank or profession, whether maid or widew, who 
shall after this Act impose upon and seduce into matrimony any 
of His Majesty’s subjects by means of scents, paints, cosmetics, 
artificial teeth, false hair, bolstered hips, high-heeled shoes, or iron 
stays, shall incur the penalties against witchcraft and the marriage 
be declared null and void.” Few marriages could stand a test like 
that. On the whole, judges seem to take a view of matrimony so 
sober as to be definitely discouraging. Only last year in the Divorce 
Court, when a counsel asked his client the routine question, “ Was 
your marriage happy at the start?” Mr. Justice Bucknill inter- 
vened to say, “ We cannot assume that marriage is a state to which 
the word ‘ happy °’ can properly be applied. It is enough if a spouse 
can say that it was even normal.”—S.7., 1941, p. 151. 


In the Dark.—Just after the jury had brought in a verdict of ‘Guilty’ 
in a sensational case at the Old Bailey recently, the lights mysteriously 
went out, and in the darkness there were shouts of ‘‘ Black justice I” 
from the dock. (It turned out later that the incident arose merely . 
from the conscientiousness of an electrician following a black-out 
routine.) The thing reminds one of the verses addressed to Mr. 
Justice Day on an occasion when he proposed to sit long into the 
night to try some prisoners : 


“Try men by night? My lord, forbear ! 
Think what the wicked world will say. 
Methinks I hear the wretches swear 
That Justice is not done by Day.” 


Once at Stafford the court lights failed just as the jury had re~ 
turned to deliver their verdict in a murder trial. For several minutes 
the room was in complete darkness, till a few lighted candles were 
brought. By their flicker you could see the outline of the. face of 
Mr. Justice Pickford and of the prisoner in the dock. Gravely the 
foreman of the jury announced the verdict of “ Guilty,” and thé 
judge assuming the black cap, pronounced sentence of death, which 
the prisoner received without visible emotion. Sometime ago while 
the late Mr. Martin O’Connor was arguing a case in the Court of 
Mr. Justice Acton, he said: ‘‘ Every electrical device in the world is 
likely*to go wrong.” At that very moment the lights in the court 
fused and went out, leaving the place in darkness, ‘ Well,” said 
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‘the judge’s voice, “that certainly supports your argument. I am 
sure no one can say you have done it on purpose.” —S. F., 1941, p. 151. 


The Week's Personality—The family tree of the Pollocks has 
borne varied and good fruit in the legal world, and Sir Edward 
Pollock, ninth son of the great Chief Baron, was no disappointment. 
It is true that he first embarked on a medical career, but absence on a 
prolonged tour in the United States lost him his practice and accord- 
ingly he returned to the family tradition and was called to the Bar 
in 1872. Misfortune, however, pursued him and an operation to his 
‘vocal cords spoilt his chances as an advocate. In 1897 he succeeded 
Mr. Justice Ridley as Official Referee. In his amusing book “Life, 
Law and Letters,” Mr. E.S.P. Haynes printed a witty verse, in 
carol style, sent him by a friend of the family : 

“ There came three Pollocks on Christmas Day 
To see what they could find. 

The first to come was deaf and dumb 
And the others were totally blind. 

And one of them sits in the Court of Appeal 
And one in the K.B.D. 

And the oldest one, who is deaf and dumb, 

Is Official Referee.” 


Mr. Haynes adds that ‘though the operation had reduced Sir Edward’s 

voice to a whisper, it was the most penetrating sound known to him 
and could be distinctly heard through the whole compartment of a 
tube train in motion. He performed his laborious duties with ability 

and conscientiousness till he retired in 1927 at the age of ae 
seven.— §.7., 1941, p. 189. 


The Liar—As a classic judicial description of a liar certain words 
of Mr Justice Hallett at Manchester Assizes recently would be hard to 
beat. He described “the hummings and hawings, the long pauses, hesi- 
tation and general atmosphere of hand-to-mouth but somewhat 
boggling inventiveness,” and added “in thirty years in the legal 
profession I have seen many witnesses in the box who have conveyed 
to me a clear impression that they were lying. I do not think I have 
ever seen a witness who did so as thoroughly as Pearlberg.”? For 
more than other places the courts require varied formule for 
expressing disbelief There was, for instance, the subtle method 
of Mr. Justice Hamilton, who once said to a jury in a City case : 
“On the occasion in qùestion, if the defendant is to be believed, he 
exhibited the dignity of a grandee of Spain and the resignation of a 
Christian martyr. The defendant, you will remember, is a company 
promoter.’ The Irish have a. more whimsical way sometimes, as 
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when a prevaricating witness broke down under the cross-examination 
of the great Curran to protest to the judge: “ My lord, I cannot 
answer Mr, Curran; he puts me in such a doldrum.” “What is 
a doldrum, Mr. Curran?” asked the judge. “ My lord,” was the 
reply, “it is a common complaint with persons like the witness. 
It is confusion of the head arising from corruption of the heart.” 
More blunt and pointed was Judge Adams at Limerick, when he 
said to a plaintiff: “ Look here, sir, tell me no more unnecessary 
lies. Such lies as your attorney advises you are necessary for the 
presentation of your fraudulent case I will listen to, though I shall’ 
decide against you, whatever you swear, but if you tell me another 
unnecessary lie, Ill put you in the dock.” —S.7. 1941, p. 189. 


BOOK REVIEW. 


“ PRINCIPLES AND Forms oF PLEADINGS,” by S. C. Ghosh, 1941, 
royal octavo, 1410 pages, price Rs. 16. The Eastern Law House 
Ltd., Law Publishers, 15, College Square, Calcutta. 

We heartily welcome this publication on this important subject. 
The Civil Justice Committee in their Report in 1924 deplored the 
lack of books on Pleadings in India. The Committee said that there 
was a great need for books in India like Bullen and Leake, and 
Odgers on Pleadings in England. Indian Pleadings have been 
repeatedly criticised by high authority as being often loose, prolific 
and defective. The Committee observed that Indian lawyers have 
to be trained in the art of drafting pleadings and suitable Indian 
books are required for that purpose. Since then, there have been 
some well-known publications, but it cannot be said that these books 
have achieved the purpose desired by the Civil Justice Committee 
and that Indian Pleadings have attained perfection such as is claimed 
for-English Pleadings. Hence a comprehensive and thorough treat- 
ment of the subject as has been attempted in the publication under 
review is highly welcome. 

Mr. Ghosh’s book deals in Part I, with the history of Pleadings. 
In this part he deals not merely with Pleadings during the time of 
the British Courts but has also given a brief account of the history 
of Pleadings in the ancient Hindu and ‘Mohammadan periods of 
administration. In Part Il, he deais with general principles on 
Civil Procedure, Joinder of parties, Causes of action and Jurisdiction 
of Courts and the Rules of the Code of Civil Procedure on these 
matters, etc. Then he deals in Part II with the Rules of Pleadings. 
In Part III he sets out Forms of Petitions and in Part IV Forms of 
Pleadmgs. In Part II questions of Procedure and Pleading are 
dealt with exhaustively and with a full citation of case-law. The 
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Parts in which the Forms are given are equally full and contain also 
notes of cases relating to the subjects on which the Forms are given. 
A great deal of labour has been spent upon this book and we commend 
it to the legal profession. The’ book is well got-up'as is only to be 
expected of a publication by a firm of well-known Publishers like the 
Eastern Law House, Ltd., Calcutta. There is a Foreword by the 
Hon’ble Mr. Justice Lort Williams of the Calcutta High Court: 


- CENTURY EDITION OF ALL INDIA CRIMINAL Diıcesrt (1840-1941), 
Vol. I, by A. N. Khanna, Advocate, High Court, Lahore, published 
by Atma Ram and Sons, Lahore. 

We welcome with pleasure the first volume of the “ Century 
Edition of All India Criminal Digest, 1840-1941,” by Mr. A. N. 
Khanna. Mr. Khanna is well-known to the legal world by his com- 
mentary on the Court-Fees Act and the Partnership Act. His present 
work covers a different but a wider field. The volume under review 
serves the double purpose of a digest and a subject index. In view of 
the vast accumulation of case-law, the author has adopted the some- 
what original method of dividing the case-law into two sections, one 
dealing in comparatively fuller detail with the case-law from 1Ig01- 
1941 and the other dealing in shorter compass with the cases before 
1901. This method has the advantage of placing first before the 
reader the recent case-law on the subject, and avoiding the necessity 
of merely reiterating—almost in identical language as not unoften 
happens—propositions well-established. The matter is everywhere 
divided into headings and sub-headings which make for greater 
clarity and accuracy. 

We are sure that the book will be welcomed widely. 


INDIAN Company RULES AND Forms, by Lakshmi Narain- Mehra, 
B.A., LL.B., Pleader, Chandni Chowk, Delhi, 1941. Price As. 8/-. 

The above publication contains 47 new company forms for use 
from 1-4-1941 as also some other forms like application for shares, 
company’s receipt for application money, etc. Under each form, 
short notes have been added ; these will be found helpful in practice. 
The booklet contains the Indian Companies Rules, 1941, as amen- 
ded up-to-date. The book, we are glad to see, is priced very low so 
as to be within easy reach of all interested. 





DEBT RELIEF IN THE Mapras PRESIDENGY, by Messrs., S. Subra- 
manya Sastri, B.A., B.L., and V. Suryanarayana, B.A., B.L. ; Price 
Rs. 2-8-0. ; 

We have great pleasure in welcoming this latest contribution 
on the debt relief law in the Presidency. The authors have success- 
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fully produced in a compendious book of under 280 pages a full and 
critical commentary on the Madras Agriculturists’ Relief Act, the ’ 
Madras Debt Conciliation Act, The Madras Debtors’ Protection 
Act and The Usurious Loans Act. We note that the authors have 
adapted into their commentary the ipsissima verba of the learned 
judges themselves but have yet by a process of judicious selection 
managed to keep the book well within. bounds as regards size. The 
commentary under each section is preceded by a synopsis which 
would be helpful to the busy practitioner. An attempt has been 
made to resolve conflict of decisions and where the matter is res 
integra the authors have given us the bencfit of their opinion on the 
point in issue. 


Considering the large output of literature recently on the Madras 
Act IV of 1938, a book like the one under review giving in concise 
form a commentary at once explanatory and critical is a desideratum. 
We are glad to see that the same care has been bestowed on the 
other Acts also by the learned authors. The several appendices to 
the book contain the statement of objects and reasons and the general 
rules and forms under the respective Acts. 

Parallel references have been given to every case and even short 
notes of cases have been adverted to. These features are sure to add 
to the utility of the book. The printing and get-up are all that can 
be desired. i 


S 


An INTRODUCTION TO THE LAW OF LIMITATION AND PRESCRIPTION 
IN Bririsa INDIA, by K. J. Khambatta, 4th edition, 1941, published 
by N. M. Tripathi & Co., Bombay. Price Rs. 4-4-0. 

To have run through four editions in the short space of a decade 
is an achievement and speaks much for the popularity and utility 
of the work; and Mr. Khambatta is to be congratulated on the fourth 
edition of his masterly little book on the Law of Limitation and 
Prescription, which has just been published by Messrs. N. M. Tripathi 
& Co. 

The book is intended primarily for students of law and to that 
end the author has very lucidly and in very simple language expounded 
„the general principles of the subject. This method of treatment is 
analytical from start to finish and there is a wholly original and quite 
interesting regrouping of the sections of the Limitation Act—an 
Act which has been blest in various quarters as the “ worst drafted 
piece of legislation in India.” Alongside there is a brief critical 
commentary on the several sections. The first chapter deals with a 
number of topics not dealt with in the Act, but which are very 
intimately related to and which in fact form the foundation of the 
law of Jimitation, such as the legal theory underlying limitation , 
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prescription, the distinction between estoppel, acquiescence and 
` laches as bearing on the law of limitation, etc. 

The rules set out in chapter II as regards the time limits under ` 
the various articles are sure to be cf great help to the student. The 
termini a quo have also been classified with reference to generalised 
rules an appreciation of which will tend ‘to fix them easily in the. 
memory. 

Ghapter III deals on some important parts of the subject like 
acknowledgment, fraud, adverse possession etc. But-the book, while 
excellently serving the purpose of a student’s manual, is sure to be of 
great’ use to practitioners also. We are pleased to find that the 
author has crammed into the footnotes a good lot of case-law treating 
on the subject and has made a critical commentary on the Act, 
giving the reader the benefit of his individual views on particular 
decisions. The recent pronouncement of the Judicial Committee 
in Rama Shah’s case has been made the subject of a critical note. 
Other important pronouncements have been noticed in appropriate 
places. Altogether it is a book which is sure to be useful to students 
and practitioners alike. 
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CAN A MINOR’S SUIT IN FORMA PAUPERIS BY” 
.A NEXT FRIEND BE DISMISSED FOR DEFAULT OF 
; APPEARANCE ? 


BY 
R, KrisHNASWAMI AIYANGAR, La 
Advocate, Cuddalore. a CTR 


Can asuit by a minor by a next friend, instituted in forma 
pauperis, be dismissed for default of- appearance of such next 
friend when the suit is called on for hearing or should it be kept 
-pending till the minor attains age when he Could elect to proceed 
with the suit or not? In one case the lower Court had dismissed 
such a suit for default, and when-an application for restoration 
was made, the suit was restored on the terms, that the plaintiff 
should pay the entire cost of the defendant and also the court-fee 
-due to Government, ‘In an appeal against the final order of dis- 
missal praying for disannexing the onerous condition from’ the 
order, the appellate Judge, held that an appeal lay against the order 
‘as passed, modified the same by setting aside that portion of the 
order relating to paymént of court-fees due to Government and 
ordered restoration of the suit, if payment of the other costs was 
made within a time to be fixed by that Court, 


The question is whether in those circumstances the. trial Court 
had at all power to dismiss the. suit for default. Contrary to’ the 
ordinary run of suits where adequate court-fee is paid on the 
relief claimed in the plaint, there are two special features in this 
‘case, viz. minority and pauperism. The provisions of O. 32 and 
0, 33, Civil Procedure Code, contain special ‘rules applicable to 
such cases, not only in the matter of payment of court-fees and 
‘other costs but also in that of conferririg privileges on minors, 
S. 35, Civil Procedure Code relating to the nature and extent of 
the powers of Courts to'award costs in suits ismade subject to rules. 
Besides the relevant rules found in the two, Orders, we have the 
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decisions in Kesho Pershad v. Hirday Narain!, Kathasawmy v. 
Ramachandran, Venkataratnam v. Nagappa*, Chinnasubbarayudu 
v. Veeraswami* and Venkatasurya Subbarayudu Sowcar v. 
Bapannarao Sowcar®, bearing on this point. The first four cases 
lay down in clear and unmistakable terms that the Court, 
whether it had ‘power to dismiss a suit, for default or not, 
must automatically restore the suit as in cases like the 
present a minor could not appear personally in the eye of 
law and the non-appearance of the next friend who merely acts 
for him could be regarded, at the worst, only as neglect of duty on 
his part in which case provision is made for his removal or ap- 
pointment of another next friend—vide O. 32, r. 6, Civil Proce- 
dure Code, The last of the decisions referred to without saying 
that the earlier Madras cases were wrongly decided, proceeded to 
correct the view that a minor’s suit dismissed for default of 
appearance, should be automatically restored. The then Chief 
Justice who was a party to one of the earlier cases explained his 
own view and stated that suits could be dismissed but that restora- 
tion depended, as in other cases on the bona fides of the absence of 
the next friend. With due respect to the learned Chief Justice, it 
must be observed that there was no warrant for going back on the 
point of view which was propounded by him before (and also as 
early as in Kesho Pershad v. Hirday Narain1, and followed since). 
If only the attention of his Lordship had been drawn to the deci- 
sion in Doraswami v. Thungasami®, his decision might have been 
different, That was a case under the old Code, but the language 
of the corresponding provision is the same. In that decision Mr. 
Justice Bhashyam Aiyangar had observed: “it is clear that the 
Subordinate Judge failed to exercise the jurisdiction which the 
Court by reason of the petitioner (plaintiff in the suit) being an 
infant had over the conduct and disposal of the suit and to realise 
his responsibility in the matter. The suit has the effect of making 
the minora ward of Court. It is therefore the duty of the Court 
not to permit him to prejudice the interests of the minor, but to 
adjourn the suit in order that some one interested in the minor 
may apply on behalf of the minor for the removal of the next 
friend and appointment of a new next friend, or in order that 
the minor plaintiff himself, may on coming of age, elect to 
proceed with the suit or withdraw from it”. It is strange that this 
case was not noticed in Venkatasurya Subbarayudu Sowear v. 
Bapannarao Sowcar5, It isto be hoped that when the same 
point comes up again, the question will be more fully 
considered and the principles finally enunciated for the 
1. (1880) 6 Cal. L.R. NA P a 66 M.L.J. p 5 


3. (1934) 66 M.L.J. 3 34) 41 L.W. 117. 
5. (1935) 68M.LJ. as 6, (1903) 14 Mey, 159: 1,L.R. 27 Mad. 377, 
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_ guidance of Courts. It may be urged that to uphold the view in 
Doraswami Thungaswami1, would amount to the default 
provisions in the Code not being applied at allto the case of 
minors, but that is a lacuna, if at all, which can be cured only by 
a legislative enactment. Probably, as the Orders indicate, the 
policy of the law is to treat minors as belonging to a favoured 
class alongside of paupers, who are obliged to pay court fee only 
at the end of the litigation. So much for the question of dismissal 
of the suit or the restoration thereof. 

So far, however, as the condition of payment of all costs and 
court-fee due to Government is concerned, it seems that according 
to the true view, the Court can legitimately order, if at all, only the 
payment of day costs. The question in one form came up 
recently, in a case reported in Raju Chettiar v. Ramakkal?. That 
was a case where the plaintiff, a minor suing by a next friend, was 
not ready to get on and applied for an adjournment of the suit. 
The Court, after several adjournments, adjourned the suit with a 
direction that the plaintiff should pay day costs to the defendant 
as a condition precedent on or before the adjourned date. The 
legality of such an order was questioned and it was held that such 
an order was not illegal and could be enforced by the dismissal of 
the suit itself, that a pauper is exempted from payment of costs or 
other fees specifically mentioned in O. 33, r. 8, Civil Procedure 
Code, but there is no exemption from liability for day costs. Mr. 
Justice Krishnaswami Aiyangar recognised only the immunity 
for payment of the court-fee on the plaint and other proceedings 
mentioned in r. Sof the Order. Whatever justification there 
was for the order in those terms, it looks as if it is limited to 
payment of costs or other fees except those specifically mentioned. 
In a case reported in Lim Pin Sin v. Eng wan Hock?, the Judges 
felt themselves unable to hold that the orderin that case was 
unjustified. That was a case of constant default and the dismissal 
of the suit as a last resort for default of payment of day costs 
within the time fixed was held to be valid. If the plaintiff is sui 
juris there is no harm in dismissing the suit, in consequence of the 
costs not being paid in time. As matters now stand, day cosis 
alone can be ordered, but it will certainly be beyond the compe- 
tence of a Court to order payment of court-fees due to Govern- 
ment, as a condition precedent to restoration, as such an order can 
be passed only at the time of the disposal of the suit, and as against 
a person sui juris but not as against a minor who cannot be held 
personally responsible for the misconduct or the negligence of the 
next friend. If Doraswami v. Thungasami! holds the field, such a 





1. (1903) 14 M.L.J. 159: LL.R, 27 Mad. 377. 
2. (1941) 1 M.L.J. 305. 3. (1928) L.L.R 6 Rang. 561. 
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thing will never happen, as the suit has to be held up either till 
the minor attains age -or another next friend is SEDO. the 
Gourt Dene properly tnoved for the purpose. 


-: © COURT-FEES—A HISTORICAL RETROSPECT, 


ie E ee BY 


T. A. ANANTHA AIYAR, ; 
bs : : Advocate, Madras. 


: Om perusing the Indian Court-Fees Act for the first time, one 
“may notice certain curious words occurring in S. 3.of'the Act 
suggesting that.in addition to their regular salaries, clerks and. 
officers of the High Court were in enjoyment of certain “fees”. 
which the litigants had‘to pay out in order to make the wheels of 
justice move. : The words are: “The fees payable for the time 
Being to the clerks and officers (other than the Sheriffs and’ 
Attorneys) of the High Courts established by Letters Patent, by 
virtue of the power conferred by S. 15 of the Indian High Courts 

Act, 1861: or S. 107 of the Government of India Act, 1915 ... 
shall be collected in manner hereinafter appearing”. Under S. 15 

of’ the High Courts Act and S. 107 of the Government 

of’ India Act, ‘the - High. Courts are empowered “to settle 

tables -of fees to be allowed to the Sheriff, Attorneys and 

all clerks and officers of Courts’. The same words are repeated’ 
in. S, 224 (d) ‘of the Government of India Act, 1935. Tracing the 

matter back,’ one finds that the-words in S. 3 of the Court-Fees 

Act have a hoary past and represent a state of affairs which had 
their roots far back in the history of English Law in feudal.con- 

ceptions: The Charter of 1687 establishing the Mayor’s Court at 
Madras empowered: ‘the Mayor and Aldermen “to appoint, raise, 

pay and allow such moderate and convenient salaries and fees to 

the said. inferior officers.. ... as to the said Court of Alder-. 
men shall seem meet and convenient”; and the Town Clerk to be 
appointed thereunder was “to have and receive for his pains and 
care in that business such salary and such moderate feés (and no 

other)-as the Court of Aldermen shall appoint”. The Charter of 

1726 after empowering the Mayor’s Court “to nominate and 
appoint such clerks and officers ..... . as shall be found neces- 

sary”, proceeded to Say: i ' 

: “And Our further Will and Pleasure is, and We do hereby require and 
command, that a Table of Fees to be allowed to such clerks-and officers, 
shall be, settled by the said Court, and approved and signed by the Governor 
or-President of Fort St. George aforesaid, for the time being, and shall be 


wrote out fair, and kept constantly fixed up in some visible and open ane of 
the room-or’place, where the said. Court shall be held”. . 
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‘Evidently, it was feared that the clerks and officers might try 
to. keep the Table of Fees secret and charge more than the pres- 
cribed fees—a fear that was not ill-founded inasmuch-as the 
practice had been resorted to by officers of Courts in England in 
the 16th, 17th and 18th centuries. The Charter of 1753 while re- 
peating the above,-word for word, further provided: 

“And that it shall and may be lawful for the said Court, with the: 
approbation of the said Governor or President and Council, for the time 
being, or the major part of them, and also to and for the Court of Directors 
of the said United Company, or any Thirteen or more of them, to vary and 
alter such Table of Fees, in such manner as they shall think At”. : 

The Charter dated 26th December, 1800, establishing, a 
Supreme-Court of Judicature at Madras, after empowering the 
Court by Cl. 19 “to appoint so many and such clerks, Registrars, 
Proctors and other Ministerial officers, as shall be found neces- 
sary for the administration of justice, and the due execution of 
all the powers and authorities which are and shall be granted and 
committed to the said Court, by these our Letters Patent” pro- 
ceeded thus in Cl. 20: 

“And we do hereby further authorise and empower the said Supreme 
Court of Judicature at Madras to-settle a table of the fees to be allowed to 
such Sheriff, Attorneys, and all other clerks and other officers aforesaid, 
for all and every part of the business to be done by them respectively, which 
fees, when approved by the said Governor of Fort St. George, in Council (to 
whom we hereby give authority to review the same) the said Sheriff, 
Attorneys, clerks and other officers shall and may lawfully demand and 
receive. And We do further authorise the said Supreme Court of Judi- 
cature at Madras, with the like concurrence of the said Governor in Council 
from time to time, to vary the said Table of Fees, as there shall be occa- 
sion . , . . And We further direct and appoint that the said Table, 
and the said alteration and variations thereof . . . . Shallbe hung up 
in some conspicuous part of the hall, or place where the Supreme Court of 
Judicature shall be publicly holden”. 

Apparently, in those days, there was possibly an apprehen- 
sion that the Judges may not be above receiving fees for their 
services to litigants, for, the Charter, after prescribing a salary of 
£.6,000 per annum for the Chief Justice and £.5,000 for each of 
the two Puisne Judges, proceeded to say in Cl. 13: ` 

“And we do hereby ordain, appoint and declare, that the said salaries 
shall be in lieu of all fees of office, perquisites, emoluments and advantages 
whatsoever, and that no fees of office, perquisites, emoluments and advan- 
tages whatsoever, other than and except the said salaries, shall be accepted, 
received, or taken by ‘such Chief Justice or the Puisne Justices, in any 
manner or on any account or pretence whatsoever”, 

“Now the idea of levying fees from litigants may be based on 
any’ of the following reasons: (1) That it is desirable to check 
vexatious: litigation; (2) That the administration of justice should 
pay its way and that the general taxpayer should not be-called 
upon to subsidise the private quarrels of individuals; or (3) That 
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it should be considered as a source of revenue to the State just 
like income-tax or succession duty. The third seems to be the 
reason for its levy in India at the present day. Even the Courts 
may be said to have recognised that that is the basis on which 
court-fee is levied in India at present, by their applying the prin- 
ciples governing the interpretation of fiscal enactments to the 
construction of the provisions of the Act. 

_ The second reason given above is probably the basis of payment 
by “fees” to the “clerks and officers” of the Court as set forth in 
the extracts above. Properly applied, it is probably the most 
equitable basis; but it was because it was not properly 
applied and proved highly oppressive to the litigant public that in 
the second and third quarters of the last century, mainly as the 
result of an all-round attempt at improvement of judicial adminis- 
tration initiated by Bentham and other reformers, that a change- 
over was effected from payment by “fees” to payment of fixed 
salaries by the State to the officers. 

How did it happen that the principle of payment by fees on 
the basis of services rendered, good in theory, came to be so 
oppressive and had to be given up? Professor Holdsworth has 
traced the origin and history of the official staffs of the Central 
Courts in England. According to him: 

“The feudal system was both a system of land tenure anda system of 
Government. The lord from whom the Jand was held by his tenants had 
powers of Government over those tenants. The conception of tenure was 
applied not only to the land, but also to many other things, connected with the 
land; and, among those other things, to the Governmental rights, which 
either went with the tenure of land, or were annexed to it by usurpation or 
royal grant. The creation of these rights was one method of getting 
Governmental functions performed; and so, when kings or other rulers 
wished to get these functions, Governmental or otherwise, performed, they 
had recourse to this expedient. They did not make a contract witha person 
to perform these functions; they granted him a right to perform these 
functions on certain terms. Thus the office held by such an official was 
regarded as a piece of property which gave the official certain rights and 
placed him under certain duties, just asthe tenure ofa piece of land gave 
the tenant certain rights and placed him under certain duties.” (Holds- 
worth’s History of English Law, Vol. I, p. 241). 

With the destruction of the feudal system‘and the successful 
consolidation of the institutions of the English Central Govern- 
ment, those institutions came “to be staffed by officials whose 
offices had been granted to them to have and to hold in fee, in tail 
or for life, in return for fees to be collected by them for doing the 
duties attached to those offices’ (ibid p. 249). The tight to 
collect such. fees was looked upon asa species of property for which. 
the candidates were willing to pay a handsome sum; favourites 
also may be ‘rewarded by such grants. With the development of. 
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the idea of property in the office, the question of the qualification 
of the grantee to perform the duties attached to the particular 
office became a secondary factor, and he could delegate his func- 
tions to another and allow him to retain a fraction of the fees 
received, and pay over the balance to him. The delegate himself 
may, in his turn delegate to another, and so on almost ad infinitum. 
By this process of delegation, in course of time there came into 
existence a set of officials having absolute sinecures. A glaring 
instance of such a sinecure was the office of “The Chief Clerk of 
the Court of King’s Bench.” As Professor Holdsworth says: 

“No doubt, the Chief Clerk once had duties to perform; but long before 
the 19th century, these duties had been delegated to other officers who had 
acquired separate and independent positions of their own.’ 

` Inthe Report of the Commissioners upon saleable offices in. 


the Courts of Common Law presented to Parliament in 1810, the 
total income of this sinecure office was shown as £. 6,280-18-6 per 
annum out of which, the holder paid to his deputy (who actually 
performed the duties) £. 200. Another sinecure office was called, 
“The Clerk of the Errors in the Exchequer Chamber” and the 
holder of the office paid his deputy £. 125, out of a total income of 
£.2,333-16-7 per annum. There were many other similar instances 
bothon the Common Law Side as well as in Chancery—only in 
Chancery with its Six Masters and its Six Clerks and innumerable 
other officers it was much worse. The income of all these 
sinecures, deputies, sub-deputies, etc., had to come from fees 
paid by suitors in connection with the very numerous acts that 
must be done to set and keep in motion the complicated machinery 
of the Courts from the issue of the original writ to the execution 
of the final judgment. Itis no wonder that, in order to enhance 
their earnings, these officials multiplied the processes which judicial 
actions had to go through before an aggrieved person could get his 
rights—if he lived long enough to do so. Dickens has’ given a 
graphic picture of the progress of a Chancery action in his “Bleak 
House” thus: . 

“At the beginning of the 19th century, there was a regular hierarchy of 
officials. At the top there were the dignified officiais who took large sums for 
doing nothing, and at the bottomthere were the poorly paid clerks who 
did the work.” (Holdsworth’s History of English Law, Vol. I, p. 257). 

The abuses of the system formed the subject of innumerable 
inquiries; but the vested interests were so powerful and had become 
so deeply entrenched that nothing could be done for a long time. 
Finally, a series of damaging reports by Special Commissioners 
issued ,between 1818 and 1822 threw such a lurid light 
upon the whole system, that reforms had to be undertaken; but, as 
is usual with English Parliamentary legislation, the evil was not 
tackled as a comprehensive whole. A series of special Acts dealing’ 


104 | THE MADRAS LAW. JOURNAL. . ` [1941 


with particular offices were passed at fairly long intervals. “The 
result of these changes was that at the time of the passing of the 
Judicature Acts (4.e., 1873) there were two chief classes of officials 
attached to the Common Law Courts. They were the Masters and 
the Associates. Each of them. possessed a staff of clerks. All 
officials were paid by fixed salary.” (Holdsworth’s History of 
English Law, Vol. I, p. 263). : 

In India, the evil did not attain anything like the proportions 
which it attained in England. But the reforming zeal in England 
in the second. and third quarters of the 19th century had its reaction 
in India also. As mentioned earlier, the Charter of the. Supreme 
Court issued in 1800 had empowered it to settle a table of fees to 
be allowed to the sheriff, attorneys, clerks and officers of the Court. 
Similar provisions existed in the Charters of the other Supreme 
Courts—those of Calcutta and Bombay. In 1835, in response.to the 
directions of the Court of Directors, the Supreme Courts submitted 
returns showing the incomes of their several officers. The follow- 
ing facts culled from the return submitted by the Supreme Court 
of Madras reveal an interesting state of affairs. The salary of the 
Master (one Mr. J. Savage) was Rs. 525, per mensem. In addi- . 
tion to his salary, the said gentleman received as “fees” 
Rs. 30,463-5-4 in 1829, Rs. 31,875-10-8 in 1830, Rs. 39,699-13-9 in 
1831, Rs. 36,625-11-2 in 1832 and Rs. 38,498-0-3 in 1833. The 
same gentleman held also the office of the Common Assignee of thé 
Court for the relief of Insolvent Debtors, and in that capacity 
received every year a substantial sum by way of commission and 
office allowances. The Registrar and Prothonotary (one Mr. 
P. Cator) received no salary, but his net income in the shape of 
fees and emoluments was really enviable. ` His return showed a 
net income of Rs. 48,613-6-5 for 1829, Rs. 43,158-12-4 for 1830 
‘and Rs. 65,773-11-11 for 1831. High as these appear ‘to be; in 
‘Calcutta the officers seem to have done even better. The net average 
annual value of the Ecclesiastical and Admiralty Registrar’s office 
of the Calcutta Supreme Court was Rs. 89,037-0-0; that‘of the 
‘Equity Registrar Rs. 52,786-0-0; and that of the Taxing Officer 
Rs. 22,245-15-0. In their Report, the Judges of the Supreme 
Court of Madras observed, that: 

“Fixed salaries payable by the Government, Accompanied with an 
adequate number of writers, and a due allowance for stationery and office 
establishments, would be a preferable mode of remuneration to that which 
at present exists; the whole of the fees in such case accounted for to the 
Government. ‘This system we believe, is adopted throughout the Company’s 


`- Courts, and we are not aware of any practical inconvenience whieh would 
arise from itin the Supreme Court”. 


The remuneration proposed by the learned jies of 
the' Calcutta Supreme Court for their several officers’ as. 
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a final arrangement worked out as follows :— 
Master, Accountant-General, Examiner in Equity and Exa- 
miner in Insolvent Court (all to be held by one person) 
Rs. 54,000 per annum. 
Ecclesiastical, Equity and Admiralty Regisirar, and Sworn 


Clerk (all to be held by one person) Rs. 54,000 ae 
Prothonotary, Clerk of the Crown, Clerk of the Papers and 
Sealer (all to be held by one person) $ Rs. 36,000 ” 


Taxing Officer, Receiver, Record Keeper and Chief Clerk of 

the Insolvent Court (all to be held by one person) Rs. 36;000 be 

So strong was the influence of the vested interests, however, 
that the Judges observe: 

“We think it right, and we are convinced that the Government would 
wish, thatin any plan proposed for adoption, the interests of the Present 
‘holders of office should be treated with the utmost respect.” . 

After a great deal of correspondence, the present system of 
‘payment by fixed salaries to officers and of appropriating to the 
Government the fees paid by suitors was adopted. 

These constitute the background and furnish the explanation 
‘for the curious words occurring in S. 3 of the Court-Fees Act, 
The kernel has been extracted, but the empty shell is kept intact 
“asa relic of things of bygone days. À 





BOOK REVIEW. 


: “INDIAN Company Law,” by M. J. Sethna, Barrister-at-Law, 
2nd edition, 1941: Published pn the author at 251, Tardeo Road, 
Bombay. ` à 

Company Law is a growing subject, and the Act of 1936 has 
made many changes in the law as enacted in 1913. The book 
under review contains the law as amended upto July, 1941. 
Though originally intended as a students’ handbook, the present 
edition has been so enlarged as to become a practitioner’s book 
and a lucid commentary onthe Act. In the first portion of the 
book the author has dealt with the subject of Company Law ina 

- logical manner, taking topic after topic and weaving them into a 

coherent and whole life-history of a company. Each. fasciculus 

of sections of the Act bearing upona topic has been analysed in 
the author’s own language and the matter is elucidated by refe- 

. rence to relevant case-law, both English and Indian. Ina short 

critical introduction the author has discussed how far the amend- 
ing Act of 1936 isan improvement on that of 1913 in protecting 

‘the interests of share-holders and members of companies and third 
parties dealing with them. A special chapter has been devoted to 


the Insurance Act of 1938 as amended and the newly added 
Í 0 


106 THÈ- MADRAS: LAW JOURNAL, ` [1941 


chapter on Income-tax: and Super-tax with reference to registered 
` companies will be found véry useful by layman and lawyer alike. 
The several appendices to the book add to its utility as a practical 
vade mecum to the business man, the company promoter, the 
student of Company Law, and generally to all interested in 
company matters. The author deserves to be congratulated for 
bringing out this highly useful work. 





Tue Civit RULES oF PRACTICE AND CIRCULAR ORDERS issued 
„by the High Court of Judicature at Madras for the guidance of 
‘Subordinate Civil Courts in the Presidency: Published by 
-authority. Second edition (in 2 volumes). Lg 

This publication supplies a long-felt want. An authorised 
compilation of the Rules, Circular Orders and Instructions com- 
- mands and enjoys a prestige and value of its own and the issue of 
revised. editions periodically will certainly be a desirable.step. 
The Rules implementing as they do the various.statutory provi- 
sions are no doubt important, but more interesting are the Circular 
“Orders setting out the ‘practical rules framed as the result of inti- 
“mate experience with the day to day working of the subordinate 
‘Courts and designed to ensure speedy adiainistestion of justice. 
They cover a variety of subjects like sittings of Courts, language 
of civil Courts, granting of adjournments, summons to defendants 
and witnesses, service of processes of and through foreign Courts 
in India, service of processes in countries outside India, death and 
array of “parties, pleadings and matters connected with trials, 
. commissions, judgments and decrees etc, 

The first volume contains all the Rules and the more important 
-Orders and Instructions regulating the practice and procedure 
~ of the subordinate Courts. It is laid in two parts. While Part-I 
. sets out the Rules made under the Civil Procedure Code by the 
High Court and the Circular Orders relating thereto, Part II gives 
the Rules issued by the High Court and the Local Government 
< under several special enactments like the Court-Fees Act, the 
Provincial Insolvency Act, the Partition Act, the Guardians and 
. Wards. Act, the Indian Succession Act, the Administrator- 
General’s Act, the Indian Divorce Act, the Indian Soldiers 
» (Litigation) Act, the Indian Bar Councils ‘Act, the Legal 
. Practitioners Act, the Destruction of Records Act, the Madras 
- Village Courts Act and the Madras Agriculturists’ Relief Act. 
The relevant ‘Circular Orders and Instructions are given at the . 
appropriate places. . Volume 2 deals mainly with matters relating 
, to the administration of Courts and office routine and practice. 
One remark that might be made is that ina publication of 
: 1941 it should have been possible to accommodate the Rules and 
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Orders issued subsegyent to the end of March, 1940 down to the 
commencement at least of this year. In the case of the first 
edition it was in fact stated that it had been brought up-to-date. 
Another point to attract criticism will be the note “all rights 
“reserved”, It is'a matter for doubt whether apart from the Circu- 
lar Orders and Instructions any copyright attaches to the Rules. 
themselves. The English practice is that in the case of rules the 
Crown does not ordinarily assert any such claim. Further under 
S. 18 of the Copyright Act the copyright, if any, can attach in 
regard to rules.only for.50 years from the date of their first 
promulgation. 

The book is pricéd, Rs. 6. It is essential for every day 
practice. It makes interesting reading. It may be said that there 
is almost a duty cast on active prectinoneis to equip themselves 
with this authoritative publication. 


Tue INDIAN Convevancer by Rai Bahadur P. C. Mogha, 
‘second edition: Published by Eastern Law House, Ltd., Ganesh 
Chunder Avenue, Calcutta, 1941, Price Rs. 10. 

` A book on conveyancing with specimen forms and instructions 
to understand and adapt them according to the special facts of each 
case will bean invaluable asset not merely to lawyers but also to 
laymen, particularly in this country where the importance of con- 
veyancing as an art is just becoming increasingly realised. That 
copies of the first edition were sold out within a year of its publica- 
‘tion-and that Mr. Mogha’s credentials to write authoritatively 
‘on this subject are high in view of his having been Government 
“Conveyancer, U. P., are facts vouching for the value of the work. 
“The general principles of conveyancing are set out in the Introduc- 
‘tion. The Precedents are arranged in groups according to subjects 
‘and alphabetically. Short notes so far as may be necessary for 
conveyancing ptirposes are appended to.the precedents relating to 
the different subjects. The Stamp and Registration laws are also 
referred to. It maybe pointed out that the preliminary notes 
given are at times not in a pointed form. For instance, to state 
with reference to a Hindu widow’s power of adoption in Bombay, 
“if her husband had died as a co-parcener ‘see Mulla’s Hindu law, 
8th edition, p. 526’ (p. 36)” is not really helpful. Moreover the 
distinction which the context seems to imply as existing in the 
Maharashtra school between a case where the husband had died 
divided and a case where he did not no longer exists. 

A great merit about Mr. Mogha’s book is that the precedents 
steer clear of unnecessary technical expressions and bring out all 
the essential ingredients relating to. the. particular transaction. 
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The forms are presented in a simple and intelligible style. We 
have great pleasure in welcoming this publication. j 





Tue INDIAN Limitation Acr (1908), by V. V. Chitaley and 
K. N. Annaji Rao, second edition, 1941: Published by the All 
India Reporter, Ltd., Nagpur, Volumes I & II. 


Messrs. Chitaley and Annaji Rao are very familiar to the 
legal world as the authors of commentaries on the Civil Procedure 
Code and the Criminal Procedure Code. The plan and execution 
of the present work follow the lines adopted in the case of the 
other two publications. The first volume deals with Ss. 1 to 32 and 
the second with Articles 1 to 140 of the first schedule. The first 
volume also sets out the provisions of the Prescription Act, 1832 
(2 & 3 William IV, C. 71). and the Indian Easements Act, the 
Statement of Objects and Reasons and the Select Committee’s 
Report on the Indian Limitation Bill, 1908. 


It is indisputable that the provisions of the Limitation Act 
have given rise to a vast and staggering mass of decisions, not all 
of which are equally reconcilable. To sift and analyse the. same 
and get at the core of the reasoning with a view to evolve a logical, 
and coherent body of rules may essentially be the task of a jurist. 
More modest but not less’ helpful is the task of the writer who 
collates, classifies and discusses the case-law under appropriate 
heads indicating in case of conflicting interpretations his own 
preference in the matter. The authors of the present work are 
alive to the fact that the “hackneyed method of merely digesting 
cases under each section” has ceased to carry any appeal and they 
have: attempted to present the subject comprehensively. The 
present edition has noticed and incorporated ail the decisions 
‘reported since the previous edition three years ago. The refe- 
rences to official reports have no doubt been given in all cases 
reported there but it would have been better if references to one 
or two non-official reports circulating in the province concerned 
had also been given. 

As far as we have seen it may be stated that the propositions 
are generally accurately and neatly expressed. We are sure that 
the book under review will be highly helpful to all practitioners of 
law. i 


[END or Votume 1941, IL] 
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STATE OF WORK IN THE HIGH COURT. 


The Registrar, Madras High Court, has sent to us the follow- 
ing. for publication in the columns of our Journal :— 


“As there appears to be some misapprehension regarding tlic 
amount of work pending disposal in the High Court and as erro- 
neous statements have been made publicly in this connection, 
the following statement of the actual position is published. 


The total number of cases pending in the High Court is now 
smaller than it has been for some years; but it is still large. On 
the 1st December, 1941, the cases pending were :— 

‘358 Original suits, 

55 Original petitions, 
2025 Petitions under the Presidency Towns Insolvency Act, 


1057 Appeals from original decrees of Mufassal Courts (First 
Appeals), 


59 Appeals from the decrees aka on the Original Side 
“ of the High Court (Original Side Appeals), 


54 Appeals from deerees of the City Civil Court, 


2219 Appeals from appellate decrees of the Mufassal Courts 
(Second Appeals), 


822 Appeals from orders of Mufassal Courts cw Mis- 
cellaneous Appeals), 


488 Appeals from appellate orders of Mufassal Courts (Civil 
Miscellaneous Second Appeals), 
36 Letters Patent Appeals, 
2653 Civil Revision Petitions, 
1630 Civil Miscellaneous Petitions, 
41 Referred Trials, 
166 Criminal Appeals, 
62 Criminal Revision Cases, and 
40 Criminal Miscellaneous Petitions. 
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Many of the original suits, first appeals, second appeals and 
civil revision petitions were filed in 1939 and some in earlier years. 


The decision to take up a selected number of old second ap- 
peals and civil revision petitions for disposal without further 
printing was made only because the output of the printers wag in- 
sufficient to keep pace with the disposals of the Judges. Steps 
have now been taken to increase the output of the press. 

The institutions on the Appellate Side have shown a marked 
increase during 1941. The number of first appeals filed up to 1st 
December, 1941, was 490 against 332 in the first eleven months 
of 1940. The figures for second appeals and civil revision petitions 
are 1396 and 2647 respectively for the first eleven months of 1941 
against 1054 and 2061 respectively for the period from Ist 
January, 1940 to 30th November, 1940. 


(Sd) S. P. THOMPSON, 


Registrar. _ 
High Court of Judicature, 
Madras, dated 4—12—1941. 


[END or VOLUME, 1941—IT.] 
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NOTES OF INDIAN CASES 


BHAGAVANTULAYYA V. VENKANDHORA, (1941) 1 M.L.J. 788 
(F.B,). 


One of the questions raised in this case was whether the prin- 
ciple de minimis non curat lex—the law does not concern itself 
about trifles—can be invoked in cases of tender of an amount in. 
redemption of a mortgage, where owing to a bona fide mistake in 
calculation on the part of the mortgagor the sum tendered falls 
short of the amount due by a few rupees. It was not necessary for 
the Full Bench to give a decision on this point and in fact the 
matter was left open but with the observation that “it is certainly 
open to doubt whether it (the maxim) can properly be applied” 
(p. 791). There is not much direct authority on the point, English 
or Indian, and such judicial dicta as refer to the question are of a 
conflicting kind. Among the statutes, S. 38 (2) of the Indian, Con- 
tract Act lays down the principle that the offer of performance 
must be “of the whole of what he (the promisor) is bound by pro- 
miso to do”. S. 88 of the Transfer of Property Act which confers 
on a mortgagor the power to deposit in Court the money due on a 
mortgage requires that it should be of “the amount remaming due 
on the mortgage” and S. 84 declares that it is only on the tender 
or deposit in Court under S. 83 of “the amount remaining due on 
the mortgage”? that there will be cessation of interest. The lan- 
guage of these provisions is unambiguous and suggests that prima 
facie a tender will not be good where it is not of the correct amount, 
irrespective of the nature of the deficiency, whether it is by a few 
pies or by a few rupees. This conclusion is also in consonance with 
the spirit of the decisions which hold that the money tendered 
must be in the coin of the realm, Trimbak v, Sakharam, and that 
even a payment by cheque will not be a proper tender, Jones v. 
Arthur?, Re. Quebrades Co., Clarke’s case, Johnston vy. Boyes, 


1. (1891) LLR. 16 Bom. 599. 2. (1840) 8 Dowl. P.O, 442, 
3. (1873) 42 L.J.Ch. 277. 4, (1899) 2 Ch. 73, 
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Venkularamier v, Gopalakrishmal. The amount tendered ought to 
be the precise amount that it is due*. It is true that with reference 
to proceedings for infringement of the revenue laws, Sir W. Scott 
has observed : “The Court is not bound to a strictness at once harsh 
and pedantic in the application of statutes. The law permits the 
qualification implied in the ancient maxim de minimis non curat 
lex. Where there are irregularities of very slight consequence, it 
does not intend that the infliction of penalties should be inflexi- 
bly severe. If the deviation were a mere trifle which if continued 
in practice, would weigh little or nothing in the public interest, it 
might properly be overlooked®”. As pointed out in Joyce v. Metro- 
politan Board of Works, courts of justice do not generally take 
trifling and immaterial matters into account except under peculiar 
cireumstanees such as the trial of a right or where personal charac- 
ter is involved. For the maxim to apply there must be no ques- 
tion of right or personal character involved; the infringement 
should be slight and of a prescription inflicting a 
penalty on violation thereof; and condonation -should 
weigh little or nothing in the public interest. The maxim 
has thus been held not to apply to the law of trespass, Somasun- 
daram Chetty v. Ramich’, or so as to neglect fractions in the 
matter of determining majority of votes at a meeting, Lakhmidas 
end Co. v. Kir Dorab Tata. In the ease of tender of amount. in 
redemption of mortgages the mortgagee is not bound to accept 
anything less than the full amount that is owing to him and he 
cannot be damnified by any mistake made by the mortgagor in 
making the tender, Gauri Shankar v. Abu Jafar. The smallness 
of the sum involved i is per Se no reason for the application of the 
maxim de minimis non curat lex, for it very frequently happens 
that a very small sum may involve a very big question of prin- 
ciple, Kameshwar Singh v. Ramjiwan ahus. As remarked by 
the an tis jee Court in a case where the tender was insuffi- 
cient by Rs. 2-9- 6 due to miscaleulation by the pleader’s clerk, 
“the ree of insufficicney is wholly irelevant. Whether it was 
Re. 1 or Rs. 100 or Rs. 1,000 makes no difference in law”. Jn 
Madras, while in Subba Goundan v. Palani Goundan™, Sadasiva 
Aiyar and Moore, JJ., considered that a deficiency of 9 17/81 pies 
due to a bona fide mistake on the part of a mortgagor in making a 
deposit under S. 83, T. P. Act would render the deposit invalid, 
in a later case, Subramania Atyar v. Narayanuswamd Vandayar", 
Seshagiri Aliyar, J., alluding to the carlier decision stated: “if I 
were deciding that case I would have applicd the maxim de mini- 


1. (1929) LL.R. 52 Mad. 822. 2, 7 Halshury p. 198, S. 277. 





3. The Reward, 2 Dod. 265, 4, 44 LT., 811, 

5, (1911) 22 M.LJ. 62; sce also Clerk and Lindsell on Torts, 4th ed. 
p. 343. 

6. (1927) LL.B. 51 Bom. 247. 7 

7. (1915) 84 I.C. 690. 8 AIR. 1932 Pat, 237. 

9. Jan Sah v. Ramachandra Prasad (1921) 63 I.C. 563. 


40, (1916) 30 M.L.J. 607. 11. (1917) 34 MLS, 439. 
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mis non curat lex’. This obiler dictum has been approved by 
Venkataramana Rao, J., in a ease where on the question whether : 
a deposit under S. 83 of the T. P. Act, of Rs. 2,144-12-4 instead of 
the correct amount Rs. 2,144-12-10 due to a mistake in caleulation 
will render the deposit invalid, he held that the de minimis rule 
will apply and the deficiency ean be cured. It is submitted that 
these eases really stand outside the scope of the maxim that the 
law will not concern itself about trifles. In these cases no mere 
irregularity in procedure arises nor any question of the infringe- 
ment of a prescription enjoined in the publie interest carrying a 
penalty on violation thereof, admitting a relaxation, of the letter of 
the law where such relaxation will not affect the publie interest in 
any appreciable degree. They are, on the other hand, eases in- 
volving private rights and obligations where the letter of the law 
has to rule, there being no ambiguity in the language of the statu- 
tory provisions coneerned. 


Mir Gautam Hussain Simp v. Avesua Brot, (1941) 1 M.J. 
800 (F.B.). 

This Full Bench decision holds that where a Judge certifies 
under Cl. 15 of the Letters Patent that a case “is a fit one for 
appeal,” it is no function of the learned Judge to say what points 
are fit for appeal and that it is really for the higher appellate 
Court to say what are the questions it will allow to be raised. 
Clause 15 of the Letters Patent (Madras) merely states that an 
appeal shall lie from a judgment of any Division Court on 
second appeal “where the Judge who passed the judgment de- 
elares that “the case is a fit one for appeal.” There is nothing 
in Cl. 15 to suggest that in granting leave the learned Judge can 
limit the points on which the appeal can be taken, nor is there 
anything prohibiting him from doing so. In fact the scope of a 
Letters Patent appeal has always been the subject of a conflict of 
judicial opinion, While some decisions take the view that in any 
event points not raised during the hearing of the second appeal 
cannot be argued in Letters Patent appeal, Shahazadee Hazra 
Begum v. Khaja Hossein Ali Khan®, Aiyanars and Kaniyala 
Swamigal Koil Devasthanam v. Periyakaruppa Thevan3, Kapildeo 
Bhagwan v. Ali Raza‘, there are other decisions holding that the 
whole matter is open, sec Shaik Mahamad Ravuthar v. B. I. 8. Ñ. 
Co5 In England, it has been held by the Court of Appeal more 
than once that it has no jurisdiction in appeals from judgments of 
Division Benches of the High Court passed in the exercise of their 
appellate jurisdiction to hear such appeals except on the points 
on which leave to appeal has been given by the Divisional Courts, 





1. Narayanaswami Nayak v, Ramaswamt Nayak, (1939) 1 M.L.J. 324, 

2.: (1869) 12 W. R. 498. 3. (1929) 30 L.W. 583. 

4, (1940) LL.B. 19 Pat, 104, see also LL.R. 20 All, 258, ALR. 1923 
Lah. 151, ete. 

5. (1908) LL.B. 32 Mad, 95, see also 20°C.W.N. 210, ete, 
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where leave has been so limited, Jones v. Biernstein!, Sanderson v. 
Blyth?. A similar view has been taken by the Judicial Commit- 
tee as to the scope of appeals to that body by special leave. Thus 
in Brownlee v. Macmillan, where an appeal was carried to the 
Privy Council by special leave, their Lordships declined to hear 
counsel on points not forming the subject of consideration in grant- 
ing special leave. Lord Thankerton observed: “When special leave 
to appeal was granted there was no intention on the part of their 
Lordships who heard the application to permit argument on any 
point except the effect of S. 5 of the Seduction Act.” The cases 
of special leave may stand on a different footing altogether and 
the nearest English analogy is that afforded .by the jurisdiction 
exercised by the Court of Appeal in appeals from a Division 
Bench of the High Court exercising appellate jurisdiction. In 
India, on the question whether the Judge granting a certificate 
under Cl. 15 of the Letters Patent can limit the points open to 
argument in the Letters Patent appeal, conflicting tendencies are 
visible. In Buthiraju v. Satyanarayanomurtit, Ananthakrishna 
Aiyar, J., held that the Judge giving leave to appeal from his 
judgment in second appeal may limit it to certain points only and 
im such eases the appellant will be confined to such points. In 
Dass v. Lakhajee5, the Rangoon High Court has however adopted 
a wider view of the powers of the Bench hearing the Letters 
Patent appeal, namely, that the Bench will not be precluded from 
going into points other than those raised in the certificate. The 
instant decision puts the matter slightly differently in laying 
down that the Judge granting the certificate cannot limit in any 
way the points that can be raised in appeal and incidentally dis- 
approves the view taken in Buthoraju’s caset, 


In the matter of the Hindu Women’s Rights to Property Act, 
1987, (1941) 2 MLJ. 12 (F.C). 


“A legislative measure..... is intended to be administered 
rather than litigated upon,” said Lord Wright in Harris v. Asso- 
ciated Portland Cement Manufacturers’, That this is only a 
counsel of perfection ig nowhere more forcibly illustrated than in 
the case of the Hindu Women’s Rights to Property Act (18 of 
1937). Where previously there was a measure of uniformity there 
has now been introduced an element of diversity in the law appli- 
cable to the rights of succession of Hindu widows, by reason of 
‘the Opinion of the Federal Court in regard to that Act. The right 
of succession of Hindu widows will hereafter depend not merely 
on the character of the property left by the deceased, agricultural 
or non-agricultural, but also upon its situs, whether it is within 





1, (1900) 1 Q.B. 100 (C.A). 2. (1903) 2 K.B, 540 (€ (OA). 
3. (1940) A.C. 302 (P.C). 
4, (1980) LIR. 53 Mad. 406. 5. (1940) Ran.L.R, 693, 


6, (1939) A.C. 89. 
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a Governor’s Province or elsewhere in British India. How her 
rights of succession will react on her right to maintenance in the 
Governors’ Provinces where a person dies leaving agricultural land 
as well as other propertv is likely to be hereafter a fruitful field of 
litigation. 

In. so far as the opinion under notice holds that the Act gov- 
erns cases of devolution by survivorship also, the position is sup- 
ported by authority. Though there is a difference between the 
rule of survivorship applicable to co-pareenary property and the 
rule of inheritance governing separate property, there can how- 
ever be no doubt that both of them are really rules of succession. 
In the Sivaganga caset, the Privy Council has observed: “there 
are two. principles on which the rule of succession according to 
Hindu law appears to depend; the first is that which determines 
the right to offer the funeral oblations and the degree in which 
the person making the offering is supposed to minister to the spiri- 
tual benefit of the deceased; the other is an assumed right of 
survivorship”. Again in the Gangur case, the Privy Council has 
remarked that the Sivaganga caset, which was the foundation of 
the distinction between the rule of survivorship applicable to joint 
family property and the rule of inheritance applicable to the self- 
acquired or separate property of a person was authority “to sup- 
port the proposition that, whether the general status of the family 
be joint or divided, propenty which is joint will follow one and 
property which is scparate will follow another course of succes- 
sion”. 

In so far however as the Opinion under notice holds that Act 
18 of 1937 legislates in respect of succession to property other than 
agricultural land alone and that the word “property” as used in 
the Act should be so understood, the position is open to criticism 
and some of the lines of reasoning adopted by the Court fail to 
carry conviction. It is conceded that the Act purports to deal in 
quite general terms with the property of a Hindu and does not 
distinguish between agricultural land and other forms of property 
(pp. 21, 22). It is also recognised that “it may well be that the 
Indian Legislature if it had been able to pass the Act while it still 
possessed plenary powers would have desired that the better rights 
which it sought to give to Hindu women shonld extend to agricul- 
tural land as well as other property (p. 28). But it is said that 
because when the Act finally emerged from the second Chamber 
of the Legislature and received the assent of the Governor-General 
the powers of the Legislature became restricted it should be under- 
stood as referring only to those forms of property with respect to 
which the Legislature was competent to legislate, that is to say, 
property other than agricultural land. Even assuming the prin- 
l. Katamma Nachiar y. Vijaya Raghunatha, (1863) 9 Moo.I.A. 539, 614. 
2. Chowdhry, Chintamun Singh v. Mt. Nowlubho Kunwari, (1875) LR. 2 TA, 
= 263, 271, 
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ciple contained in the first part of the statement to be correct the 
conelusion contained at the end will not follow, for on the 14th 
April, 1987, the Central Legislature was certainly competent to 
legislate for all forms of property in certain parts of British India, 
namely, the Chief Commissioners’ Provinces, see Ss. 100 (4), 46 
and 94 of the Government of India Act, 19385. The test propound- 
ed by the Federal Court if strictly applied will mean that the term 
‘property’ as used in the Act 18 of 1937 will cover all kinds of 
property in some places i in British India and property other than 
agricultural land in other places, a position that will attribute to 
the Legislature an intention that the same term should mean differ- 
ent things in different localities. 


It is true that there is a presumption that a Legislature does 
not intend to exceed its jurisdiction. It may be equally true that 
the intention of the Legislature should be ascertained in the light 
of its powers on the date when the Bill becomes law. The latter 
principle obviously cannot apply to a case like the present which 
is altogether anomalous. The rule may govern where the Legisla- 
ture consisted of a single Chamber and its powers were curtailed 
before the Bill became law, whether such curtailment took place 
before the Bill was passed by the Chamber or not; the rule may 
equally apply where the Legislature consisted of more than one 
Chamber and its powers were cut down either after the Bill had 
been passed by both the Houses or before cither of them had pass- 
ed it. In the ease of the Hindu Women’s Rights to Property Bill, 
the intention of the Assembly which possessed plenary powers while 
it passed the Bill can in no sense be the same as that of the Council 
of State whose powers at the time of passing the Bill had been cut 
down. To attribute to both the Houses an identical intent in 
such circumstances by the application of the doctrine that the in- 
tention of the Legislature should be deduced in the light of the 
powers it had on the date when the measure became law is, with 
ereat respect, to carry fiction to illogical limits. In fact in a case 
like the present the appropriate course would have been to ask the 
Assembly to reconsider the measure as passed by the other House 
so as to secure its consent to the amendments to the scope of the 
original measure effected by operation of law consequent upon the 
restriction of the powers: of the Central Legislature due to the 
coming into force of Part III of the Government of India Act, 
1935, and the passing of thie Bill by the Second Chamber under its 
curtailed powers. The test propounded by their Lordships will 
lead to startling results, if applied in similar circumstances, to a 
converse case. Tf at the time the Assembly passed the Bill it 
liad power to deal with non-agricultural property only but by the 
time the measure was passed by the other House the Legislature 
acquired power to deal with all forms of property, can itebe said 
that by the use of the term ‘property’ generally in the Bill both 
the Houses must be deemed to have legislated in regard to all kinds 
of property by the application of the doctrine that the intention 
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of the Legislature should be gathered from the powers it had on 
the date when the Bill became law? 


The statement, that the Indian Legislature which was in ex- 
istence immediately before the coming into force of Part HI of 
the Government of India Act, 1935, was continued in existence 
after that date and was in all respects the same Legislature, is 
equally open to challenge. Burma had been separated from British 
India; the powers of the Central Legislature had been curtailed; 
its personnel had become reduced; and its territorial jurisdiction 
had become abridged. Under S. 2 of the Government of India Act, 
1935, there was also a resumption of all powers, authorities and 
jurisdiction by the Crown. The Act of 1919 under which the 
Central Legislature had been constituted had been repealed. No 
doubt by virtue of 9. 317 and the Ninth Schedule to the Act of 
1935 such part’ of the Central Legislature as remained after the 
secession of Burma was to exercise with reference to British India 
the functions of the Federal Legislature during the transitional 
period pending the advent of Federation. Do not these factors 
and provisions suggest that the old Legislature had perished in 
the first instance and had been resurrected or recreated with 
different powers and territorial jurisdiction? The analogy of the 
effect of a resumption of an inam by Government and an imme- 
diate regrant of it to the very individual who had held it all along, 
as extinguishing the old tenure and as vesting the 
grantee .with an altogether fresh title to the property, 
strengthens such an inference. Nor has the Federal Court 
considered the necessity for and the implications of such provi- 
sions as S. 292 of.the Act of 1985 providing for the continuance of 
the existing laws, and S. 9 (1) of the Government of India (Com- 
mencement and Transitory Provisions) Order 1936 and S. 1 of the 
India and Burma Existing Laws Act, dealing with laws already 
passed but intended ‘to také effect at a future date which might 
well be after, the commencement of Part III of the Act of 1935. 
In fact the considerations bearing on the validity of the Hindu 
Women’s Rights to Property Act mentioned in the columns of this 
Journal [(1940) 2 M.L.J. 63 Jour.] still remain true. In these 
circumstances one would wish that the Federal Court had also 
considered the arguments advanced on the footing that property as 
used in the Act covered all kinds of property and on the appli- 
eability of the doctrine of severability upon such a construction. 


RaManna v. JAGANNADHA Rao, (1941) 2 MLS. 58 (P.C.). 


The Privy Council has in this case held that coparceners who 
intend to remain joint do not become divided because for purposes 
of pretence they refer to their interests in particular properties by 
fractional shares. This is but a reiteration of the doctrine that 


ay 
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partition is the result of iitention. A statement of their Lordships 
in Appovier v. Ramasubba Aiyaw', had however given rise to some 
difficulty. The Privy Council had in that case observed: “When 
the members of an undivided family agree among themselves with 
regard to particular property that it shall thenceforth be the sub- 
ject of ownership in certain defined shares, then the character of 
undivided property and joint enjoyment is taken away from the 
subject matter so agreed to be dealt with; and in the estate each 
member has theneeforth a definite and certain share which he may 
claim the right to receive and to enjoy in severalty”. .This state- 
ment can hardly afford scope for the contention that separation of 
status will result even where the agreement is.sham or a mere pre- 
tence. It is not tho recital but the actings and dealings with the 
estate which furnish a true guide to the determination of the ques- 
tion of joizitness or otherwise, Harkishan Singh v. Partap Singh’. 
There must be clear proot that the partics intended that the agree- 
ment must take effect immediately, it is only ‘then that there will be 
a separation in status, Purnananthachi v. Gopalaswamt Odayar, 
Where a deeree was passed by consent of parties that the sons of a 
person by his first wife were to have a half share and hig sons by 
his second wife including those that might be born thereafter were 
to have the other half, it was held that in the cireumstanees the 
deeree effected no severance in status but merely embodied an 
arrangement to be carried into effect if and when a partition was 
decided upon, Chochkalingam Chettiar v, Muthukaruppa Chettiar, 
So where there is no genuine intention or animo contrahendi that 
the agreement is to effect a separation in praesenti a mere refer- 
enee in a document by the coparceners to their fractional shares in 
particular properties will not extinguish their joint status. 


Another question raised before the Privy Council, which if 
answered would have set at rest a conflict of judicial opinion on 
the point, as pointed out in (1941) 1 M.L.J. 14 at p. 18 NLC, 
was whether an alienation by a eopareener of his interest in the 
family properties would in any degree have affected his status in 
the family vis a vis the other members thereof. Their Lordships 
did not find it necessary to examine the contention and thus the 
matter still remains unsettled: 


` = x à = A à 
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KHANDERAO SHIVAJIRAO GAEKWAR v. Romer, I.L.R. (1941) 
Bom. 55. 

This case decides a point which should frequently come up in 
practice though there are not many -decisions concerning the same. 
The question was whether the purchaser of the last out of several 
parcels of land into which an area had been divided, such parcel being 
also the lot of the greatest value, has the right to the possession of 
the title-deeds relating to the entire land as against his vendor who 
had sold the other parcels or lots to various other persons on earlier 
occasions and had covenanted with them individually to produce 
the title-deeds for their inspection whenever needed. It is well 
settled that title-deeds pass with the conveyance as incidental to 
ownership or as accessory to the estate without being named, Lord 
Buckhurst v. Fenner!, Tinniswood v. Pattison®, Austin v. Croome? 
Rogers v. Hosegood4, The right to the documents runs with the 
land, In re Williams and Duchess of Newcastle's Contract5; see 
also Shri Bhawani v. Devrao8. There is cast on the seller a duty 
to deliver to the purchaser all the deeds relating to the property 
conveyed including the documents in his power though not in his 
possession, Re Duthy & Jesson?. To these rules two exceptions 
are postulated. The first is where the vendor has retained a part 
of the property covered by the deeds, see Yea Bart v. Field®; cf. 
S. 45 (9), Law of Property Act, 1925. The second is when the 
property is sold in different lots, in which case the purchaser of 
the lot of greatest value will be entitled to the deeds. This right 
may however be excluded by a contract to the contrary. There 
can thus be a stipulation that the purchaser of the largest lot, i.e., 
the lot of the largest area shall be entitled to the deeds, per Sir 
W. Page Wood, V.C., in Griffiths v. Hatchard?. The Indian law 
runs on the same lines and is contained in S. 55 (3) of the Trans- 
fer of Property Act. The rule in that section takes its source 
from the Vendor and Purchaser Act, 1874, 37 & 38 Vic., c. 78., 
S. 2 and the Conveyance Act, 1881, 44 & 45 Vic., c. 41., S. 9, 
The first proviso to S. 55 (3) of the Transfer of Property Act 
corresponds to r.5 inS.2 of the Vendor and Purchaser Act, 
1874, while the second proviso is drawn from Sugden’s Vendor and 
Purchaser p. 434. S. 55 (3) of the Transfer of Property Act 
does not cover the cases where the sales of the several lots are at 
materially different times or where all the lots fetch an even value, 
According to English law, in the former case the last purchaser 
will be entitled to the title-deeds, In re Lowe: Capel v. Lowe, It is 





1. (1572) 1 Co. Rep. 1: 76 E.R. 1. 2. 3C.B. 243. 

3. baer, Car. & M. 653: 174 E.R. 675. 4. (1900) 2 Ch, 388. 

5. (1897) 2 Ch. 144 at 148. 6. (1887) I.L.R. 11 Bom, 485, 
7. (1898) Ch. 419. 8. 2 T.R. 758. 


9, (1854) 1K, & J. 17: 69 E.R. 350. 10. (1901) 36 L.J. 73. 
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not clear whether that principle will rule even where the last lot 
is not the lot of the highest value. At any rate, in India, there 
seems to be no room for doubt. Having regard to the language of 
S. 55 (3), proviso (b) it is “the highest value” rule that must 
govern even where the lots are sold at different times. As regards 
the case where all the lots or parcels fetch an even value, the 
highest value test being futile, it is submitted that the other 
principle will operate, namely, that the last of the purchasers will 
be entitled to the possession of the title-deeds. This will be so 
even where the lots fetching equal prices are sold at the same time. 
For theory apart, in such cases there must as a matter of fact be 
some little interval of time separating the several transactions in 
view of the impossibility of achieving absolute synchrony in 
practice. 


Regarding the effect of the personal covenants given by the 
vendor to the earlier purchasers in the instant decision on the 
operation of the aforesaid rules, the spirit as well as the Jetter of 
S. 55 (3) of the Transfer of Property Act suggest that their exis- 
tence cannot be used asa lever for negativing the right of the 
vendee of the last lot which was also the lot of the highest value to 
the possession of the title-deeds, but that such vendee shall be entit- 
led to the deeds only if he was prepared to shoulder the obligation 
of his vendor to the other purchasers in this respect. The Bombay 
High Court in arriving at that conclusion has also stated that the 
covenant given by the vendor to the earlier purchasers in regard to 
the title-deeds, may on the sale of the last lot be regarded as a 
covenant running with the land and as such binding on the last 
vendee who will thus become entitled to the title-deeds only subject 
to his being prepared to covenant with his vendor to produce the 
deeds and indemnify him against his liability to produce the same 
under the covenants found in the earlier sale-deeds. 





Kuimji Kuverji SHAH V. LALJI KARAMSEY RAGHAVJI, IL, 
R. (1941) Bom. 211. 


This case decides the interesting question, probably for the 
first time directly, whether an action for damages for breach of 
promise of marriage will lie at the instance of a girl who being a 
minor at the time of the contract of betrothal was not a direct 
party to it. Contracts of betrothal may take several forms: (1) 
Where the intended bride and the intended bridegroom being both 
majors are parties directly to the contract. “In such a cage there 
can be no dispute that on breach thereof the innocent party can 
sue the party in breach for damages, the matter lying almost 
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entirely in the domain of contract law. (2) Where the proposed 
bride as well as the proposed bridegroom are both minors and the 
contract of betrothal is arranged by their respective guardians. 
Cases of this type are Purushotamdas Tribhovandas v. Purushotam- 
das Mangaldas1, Balubhai Hiralal v. Nanabhai Bhagubhai® and 
Kandaswami Naidu v. Kanniah Naidu.® (3) Where the proposed 
bridegroom is a major and is a party to the contract of betrothal 
or has subsequently adopted or ratified the same, the proposed 
bride being however a minor. Contracts of this class are found in 
Umed Kika v. Nagindas Narotamdas4, Mulji Thakersey v. Gomtid, 
Khimji v. Narsi® and Venkata Narasimha v. Govinda Krishna,? 
and (4) where the proposed bridegroom is an adult but is not a 
party to the contract of betrothal the same having been arranged 
by the head of the family with the guardian of the proposed bride. 
In cases 2, 3 and 4 the question of damages on breach of the con- 
tract of betrothal has exhibited a tendency to come to the fore. In 
all these cases the principles of personal law applicable to the par- 
ties have cut into the law of contract and the extent to which the 
former will have to be accommodated into the latter has been the 
subject of judicial discussion. Action for damages has in some 
casés been brought by the proposed bridegroom, on the girl either 
refusing to marry him or on her being married to some one else by 
her parents or guardian, see Umed Kika v. Nagindas Narotamdas#, 
Mulji Thakersey v. Gomti5, Purushotamdas Tribhovandas v. Puru- 
shotamdas Mangaldas1, Khimji v. Narsi® and Balubhai Hiralal v. 
Nanabhai Bhagubhai2, In some other cases the action has been 
by the girl (e.g., the instant decision). In yet other cases the action 
for damages has been brought by the guardian of one of the 
parties as against the guardian of the other party. It has been 
suggested that where the contract of betrothal is not directly bet- 
ween the parties to the proposed marriage by reason of the mino- 
rity of one or both of them the contract will be void if regarded 
as one by the minor or minors and will be unenforceable if regard- 
ed as a contract by the parents or guardians and that the minor 
or minors cannot sue on it being a stranger or strangers to the 
contract. The English common Jaw rule enunciated in Tweddle 
v. Atkinson® that a stranger to the contract cannot sue upon it 
is however subject to certain well-recognised exceptions, one 
being in favour of a cestui que trust, while another exception 
is in the case of a contract by a guardian in favour of a 


1. (1896) I.L.R. 21 Bom. 23, 
3. (1923) 46 M.L.J. 366. 

5. (1887) I.L.R. 11 Bom. 412. 
7. 1937 M.W.N. 1274. 


(1919) I.L.R. 44 Bom. 446. 

(1870) 7 Bom.H.C. 0.C.J. 122. 
(1914) I.L.R. 39 Bom. 682. 

(1861) 1 B. & S. 393: 121 E.R. 762. 
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minor, National Petroleum Co., Lid., v. Popatlal. To fit in 
a contract of betrothal into the latter category will not be 
warranted, It is debatable to predicate that it is for the bene- 
fit of the minor. Benefit will be essentially a question of fact 
dependent on circumstances that emerge posterior to the 
contract. Further a contract imposing a personal obligation on a 
minor cannot bind such person. None the less in Rose Fernandez 
v. Joseph Gonsalves, the Bombay High Court considered a contract 
of betrothal in India made by the parents or guardians of the 
parties to the proposed marriage as yet another exception to the 
tule in Tweddle v. Atkinson® and held that the girl who was a 
minor at the time of the contract of betrothal can on breach of it 
by the proposed bridegroom who had been a direct contracting 
party sue him for damages. The instant decision holds the 
Principle tobe equally applicable to Hindus also. The special 
facts of Indian life, the policy of the Hindu law and the authority 
afforded by the Shastras afford a pointer in that direction. 
Marriage for a Hindu male is practically compulsory, a vyavas- 
thitha vikalpa and not aicheehika vikalpa, see Kameswara Sastri v. 
Veeracharlut, It is obligatory on males who do not desire to adopt 
the life of a naishtika Brahmachari or of a Sanyasi, Gopala- 
krishnam Ragu v. Venkatanarasa Razub, and the property of the 
joint family of which they are members will be bound by the 
expenses of their marriage, ibid. For a girl, marriage is the only 
samskara. A religious obligation lies upon her parents to provide 
for her so soon as she is a matura viro, a husband capable of pro- 
creating children, per Sir James Colvile in Jumoona Dassya v. 
Bamasoondari Dassya6. The marriage of Hindu children is really 
a contract made by their parents; the children themselves exercise 
no volition, Dadaji Bhikaji v. Rukhmabai?, Srinivasa v. Sesha8. 
Purushotamdas Tribhovandas v. Purushotamdas Mangaldas®. 
There is no condition implicit in such a contract either that the girl 
should be willing to marry, see Puriushotamdas Tribhovandas v. 
Purushotamdas Mangaldas®, or that the boy should be willing to 
perform his part of the bargain, Venkata Narasimha v. Govinda 
Krishnai0. Even if the proposed bridegroom was an adult at the 
time of the contract of betrothal, his assent to the transaction will 
be relevant and material only to fix him with liability for 


1. (1936) 36 Bom.L.R. 610. 2. (1924) I.L.R. 48 Bom. 673. 
3. (1861) 1B. & S. 393: 121 E.R. 762. 
4. (1911) 20 M.L.J. 855: I.L.R. 34 Mad. 422. 
5. (1914) 23 M.L.J. 288: I.L.R. 37 Mad. 273 (F.B.). 
6. (1876) L.R. 3 LA; 72: LL.R.1 Cal. 289(P.C.). 6 
7. (1889) I.L.R, 10 Bom. 301. 
8. (1918) 34 M.L.J. 282: LL.R. 41 Mad. 197. 
9. (1897) I.L.R. 21 Bom. 23, 30, 10. (1937) M.W.N, 1274 
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damages for breach of the contract of betrothal on his part. There 
are two ways in which the contract may be viewed, one in which 
the father may be deemed to act on behalf of his adult son as his 
agent in the contract, the other which according to Krishnan 
Pandalai, J., is the “more correct and complete view” being that 
the father acts not merely as the agent on behalf of the son but as 
the head and representative of the joint family of which the son 
is a member, Venkata Narasimha v. Govinda Krishnat. The 
contract of betrothal is in short an agreement between or on behalf 
of the respective families of the parties to the proposed marriage. 
That contracts of betrothal in India stand ona different footing 
from similar contracts in England, was recognised by the Privy 
Council when it remarked in Khwaja Muhammad Khan v. Hussaini 
Begum:* “Their Lordships desire to observe that in India and 
among communities circumstanced as the Muhammadans among 
whom marriages are contracted for minors by parents and 
guardians, it might occasion serious injustice if the common law 
doctrine was applied to agreements or arrangements entered into 
in connection with such contracts’. The facts of Hindu life 
coupled with the policy of the Hindu law make it clear that when 
parents or guardians enter into a contract of betrothal on behalf of 
their children or wards, there is nothing either in the nature of the 
thing itself or in the social practices of the parties for the supposi- 
tion that they are only expressing a wish or an intention about the 
desirability of the marriage without intending to make themselves 
or them liable on a contract. Nor is there any warrant for 
holding such a contract to be against public policy on the ground 
that the parents to whom is entrusted the duty to exercise their 
best judgment in choosing a suitable match for their child cannot 
bargain away in advance the freedom of that choice or that such 
contract takes away the right possessed by each person to choose a 
husband or wife for herself or himself, Venkata Narasimha v. 
Govinda Krishna.1 The contract of betrothal being thus legal and 
intended to give rise to legal rights and obligations, the question is 
who can sue on a breach of the same and when. To apply to an 
action for damages for breach of such contract by whomsoever 
brought the nomenclature, breach of promise of marriage action, 
may not be technically correct. In substance, it is an action 
for damages against the party in breach, either by the other 
actually contracting party or by the person on whose behalf it was 
entered into or by the head of the family of which the innocent 
party was a member. On this subject it is stated in Manu,3 


1. (1937) M.W.N. 1274. 
2 (1910) 20 M.L.J. 614: L.R. 37 LA. 152:LL.R. 32 All. 410, 413 (P.C.). 
3. IX, 99. 
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uag a R apd Hg ATT: | 
agaia Aaa gata AÀ | 


“neither ancients nor moderns who were good men have ever given 
a damsel in marriage after she has been promised to another man.” 
The rule is somewhat differently mentioned by Yagnavalkya :4 

AHA GAE ISAE | 

gami Gigi MITT | 
“once is a girl given, he who takes her back is to be punished 
like a thief; though betrothed she may be withheld if a better 
qualified suitor arrives’. It is only where the suitor is faultless 
that the father of the girl can be punished for annulling a contract 
of betrothal of his daughter. Narada has remarked: “ when a 
man, after having made a solemn promise of giving his daughter in 
marriage to a certain suitor does not give her afterwards he shall 
be punished by the king like a thief in case the suitor be fault- 
less."2 Likewise Gautama has stated: “though he may have 
promised it he should not fulfil his promise if the person to whom 
the promise is made is tainted with unrighteousness’. On the 
question of the heads of damages, Yagnavalkya has remarked*: “for 
detaining a damsel after affiancing her, the offender shall be fined 
and should also make good the expenditure with interest.” The 
Mitakshara explains5: “whatever has been expended on account 
of the espousals by the bridegroom for the gratif-cation of his own 
or the damsel’s relations, must be repaid in full, with interest by 
the affiancer to the bridegroom. The authorities thus indicate that 
the party in breach can be mulcted in damages and shall be bound 
to return the expenses incurred by the innocent party where the 
breach was unjustified and that retraction will be authorised where 
the original suitor was unrighteous or a better suitor became avail- 
able. These principles will equally govern where it is the propos- 
ed bridegroom that is at fault and the action is brought either by 
the girl or on her behalf, Venkata Narasimha v. Govinda Krishna’. 
Only in the latter case proof merely that the proposed bridegroom 
has subsequent to the betrothal married another girl will be inade- 
quate. It should be further shown that he has refused to marry 
the girl betrothed to him, in view of Hindu law allowing a plura- 
lity of wives to a person. The conclusions in the instant decision 
that a suit for damages for breach of contract of betrothal can be 
maintained by the girl though she was not an actual party to the 
a = ee A 

3. V, 23; see also Vasistha cited in Col. Dig. II, 174, 175 anti 

Katyayana cited in ibid, 177, 178. 
4. II, 147. 5. II, xi, 28; 
6. (1937) M.W.N. 1274. 
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contract by reason of her minority and that a contract of betrothal 
made by parents or guardians on behalf of their children or wards 
will be perfectly valid so as to give rise to legal obligations are 
thus in accord with authority, textual as well as judicial. 





JETEMAL Naranvas v. Manapev ANANDJI, LL.R, (1941) 
Bom, 156. 

This case decides a point of insolvency law relating to proof 
of debts, under the Presidency Towns Insolvency Act. It holds 
that where on the hearing of a judgment-creditor’s petition for 
adjudication, the judgment-debtor in his affidavit alleged facts 
which if proved will negative the existence of the debt, the decree 
of the Court on which the petition was founded is not conclusive 
proof of the existence of the debt and the Insolvency Court ought 
not to pass the order of adjudication without being satisfied that 
the debt was in fact a good debt. S. 13 (4) provides that the 
Insolvency Court shall dismiss the petition if it is not satisfied with 
the proof of the facts mentioned in sub-S. 2 or if it feels that for 
other sufficient cause no order ought to be made. The provision 
corresponds to S. 25 of the Provincial Insolvency Act and S. 7 
(3) of the English Bankruptcy Act, 1883, now S. 5 (3) of the 
Bankruptcy Act, 1914. As Lord Esher M. R., remarked in In re 
Lennox1, “in making a receiving order the Court is not dealing 
simply between the petitioning creditor and the debtor, but it is 
interfering with the rights of his other creditors, who, if the order 
is made will not be able to sue the debtor for their debts and the 
Court ought not to exercise this extraordinary power unless it is 
satisfied that there is a good debt due to the petitioning creditor’, 
James, L.J., put iton a slightly different ground when in Ex 
parte Kibble, In re Onslow®, he stated: “It is the settled rule 
of the Court of Bankruptcy....that the Court can inquire into 
the consideration for a judgment debt. There are obviously strong 
reasons for this, because the object of the bankruptcy laws is to 
procure the distribution of the debtor’s goods among his just credi- 
tors. If a judgment were conclusive, a man might allow any 
number of judgments to be obtained by default against him by his 
friends and relations without any debt being due on them at all”, 
Prima facie a judgment is sufficient evidence of the existence of a 
debt and imports consideration. . There may however be circum- 
stances brought to the notice of the Court casting suspicion upon 
the genuineness of the debt. The question then will not be so 
much what is the right of the debtor or what the conduct of the 





1. (1885) 16 Q.B.D. 315 (C.A). 
2. (1875) 10 Ch. App. Cases 373, 376. 
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debtor or creditor has been, but rather whether the Court ought to 
exercise its power and authority in those circumstances. Even 
where the debtor had consented to a judgment on the debt the 
debtor may be estopped everywhere else from saying that there 
was no debt due; yet no such estoppel will be effective against 
the Bankruptcy Court, Ex parte Lennoxl, In going behind the 
judgment the Court of Bankruptcy does not set aside the judg- 
ment; it only “goes round” the judgment and inquires into the 
subject matter, In re Fraser, Ex parie Central Bank of London?, 
see also In re Hawkins, Ex parte Troup*, In re Van Laun, Ex 
parte Chatterton4, A Debtor, In re,5 Ram Lal Tandon v. Kashi 
Charan.6 The Insolvency Court has power at “the instance of the 
judgment-debtor himself to go behind the judgment and examine 
the reality and existence of the debt even where the debtor had 
previously applied in the action to set aside the judgment and his 
application kad been refused and the refusal affirmed by the Court 
of Appeal, In re Fraser, Ex parte Central Bank of London®. It 
would thus be immaterial whether the judgment has been obtained 
by consent or has been confirmed on appeal. The same power can 
be exercised by the Insolvency Court where a judgment had been 
obtained by compromise, In re Hawkins Ex parte Troup.8 The 
real test will be whether regarding the judgment as conclusive 
proof of the debt would cause a failure of justice, In re Flatan.8 
The Insolvency Court need not even decide whether the 
judgment debt is really due but only whether there are circums- 
tances justifying a refusal of a receiving order, In re Victoria. 
Where the passing ofa receiving order wouldin the circums- 
tances be unfair to the other creditors, by paralysing unjusti- 
fiably their rights or by allowing room for fraud and collusion 
between the debtor and his friends or where the proof of 
the debt is inadequate or where there is any other sufficient cause 
a receiving order ought not to be made. The instant decision in 
holding that the existence of a decree in favour of the petitioning 
creditor is no conclusive proof of the debt on which the petition 
is founded and that the judgment-debtor in spite of his consenting 
to the decree being passed can set up facts before the Insolvency 
Court casting cloud upon the existence of the debt has merely 
given effect to the principles of English law though there are 
practically no decisions of our own Courts on this point. 








1. (1885) 16 Q.B.D. 315 (CA). 


2. (1892) 2 Q.B. 633. 3. (1895) 1 Q.B 404. 
4. (1997) 2 K.B. 23, 30, 5. (1927) 2 Ch. 367. 
6. (1928) 26 All.L.J. 241. 7. (1888) 22 Q.B.D, 83, 85. 


8. (1894) 2 Q.B. 387. 
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THIRUVENGADATHA AIYANGAR V. SANNAPPAN Serval, (1941) 
2 M.L.J. 307. b 


This case decides that all debts incurred after the commence- 
ment of the Madras Agriculturists’ Relief Act, 1938, even if they 
be in discharge of earlier debts will fall under S. 13 only, for pur- 
poses of relief under the Act and that S. 9 cannot apply. At first 
blush this interpretation of the scope of S.9 may appear to be 
narrow and unwarranted. The purpose of the Act is to give relief 
to agriculturists. The measure of relief depends essentially on 
whether the debt sought to be scaled down was incurred before 
1-10-1932 or on or after that date. In the former case S.8 
governs; in the latter case S. 9 operates. The term ‘incur’ refers 
to the inception of the debt, i.e., to the time when the original 
obligation was created}, S. 9 in terms applies to debts incurred on 
or after 1-10-1932 but it does not say that its provisions will be in- 
applicable to debts incurred after 22-3-1938. Reading S.9 in the 
light of the construction placed on the term ‘incurred,’ it may be 
argued that where a liability arising before 22-3-1938 is renewed 
subsequent to that date, the debtor can seek relief under that sec- 
tion with a view to get the advantage of the proviso to sub-S. (1). 
Such construction will also avoid the unnecessary hardship that 
may otherwise result. It is indisputable that if a liability had 
come into existence anterior to 22-3-1938 but subsequent to 
1-10-1932 the debtor can have the benefit of S. 9. To hold that he 
will be precluded from such benefit merely because either out of 
ignorance, or inadvertence or for any other reason he has renewed 
the liability since 22-3-1938 may appear tantamount to frustrating 
the beneficent object of the Act. It might be said, that renewal 
means merely keeping alive whatever antecedent legal liability 
there was and does not per se import an extension of that obliga- 
tion, and thatif in respect of the original liability the legally 
recoverable amount would stand controlled by S. 9, a renewal can 
only be of the amount so recoverable and no more. But while it is 
true that a debt incurred on or after 1-10-1932 falls under S. 9 it 
is equally true that a debt incurred after 22-3-1938 falls under 
S. 13. The Act has to be construed logically. Overlapping cannot 
have been intended and any construction tending to that result 
should, if possible, be avoided. While in Ss. 8 and 9 there are 
specific provisions introducing the theory of renewals into the 
scaling down operations, it is significant that there are none in 
S.13. The introduction of the theory of renewal in Ss. 8 and 9 
is in accord with the declared policy of the Act, contained in S. 7, 
that any contract to the contrary in regard to a debt payable by an 








1, (1939) 2 M.L.J. (N.R.C.), p. 57, (CRP. No. 1529 of 1938), 
NIC 
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agriculturist at the commencement of the Act shall be ignored. 
The language of the section leaves it clear that the contracts refer- 
red to are those already entered into t.e., before 22-3-1938. There 
is however no similar enunciation rendering un-enforceable con- 
tracts entered, subsequent to 22-3-1938, by which a debtor may 
waive, forego or abandon the benefits he may be entitled to under 
the Act in respect of a liability he had already incurred. Future con- 
tracts not being invalidated, by renewing a liability which arose be- 
fore 22-3-1938, subsequent to that date, the debtor in effect 
gives up his rights to claim the advantages accruing under Ss. 8 
and 9, if any, and elects to take the limited relief afforded by S. 13. 
This view is also in consonance with the rulings which hold that 
where after the passing of the Act, a debtor does not, ina suit to 
enforce an earlier liability, set up his plea to the benefit of S. 8 or 
S9, or where after a decree has been passed before the Act during 
the pendency of an appeal therefrom he does not claim a scaling 
down of his liability under those sections in the appeal, he will be 
precluded thereafter from claiming such benefit at any later point 
of time, see Kotayya v. Venkata Punnayyal, Srirama Reddi v. 
Srirama Reddi®. The conclusion arrived at in the instant decision 
that there isa terminum a quo as wellas a terminus ad quem 
within which a debt should have been incurred for S.9 to apply, 
and that where the debt sought to be scaled down has been con- 
tracted after 22-3-1938, S.13 alone can apply and the theory of 
renewals cannot be imported has the merit of harmonizing the 
provisions of the Act and making them logical. 


Ranca Rao Namu v. JANAKI Prasan, (1941) 2 M.L.J. 452. 

A point concerning the scope of S. 152, Civil Procedure Code, 
came up for decision in the above case and it was held that there 
was no warrant for restricting the section to the correction of 
errors or mistakes which occur for the first time in the plaint or 
subsequent proceedings. There is nothing in the section itself 
about the stage or time within which the mistakes sought to be 
corrected should have arisen. Nor should there be any limitation 
according to the sense of the thing. The power is one intended to 
promote the ends of justice and avoid its miscarriage and it will 
be an unnecessary hindrance to prescribe any time limit. The 
interpretation, however, of this ‘slip rule’ has occasioned a diversity 
of judicial opinion. Some decisions have held that S. 152 is 
inapplicable to rectify mistakes which had an origin anterior to 








1, (1940) 2 M.L.J. 202, 2, (1941) 2 M.L.J. (N.R.C), p. 46, 
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the filing of the suit, see Bala Prasad v. Kanoo}, Ramchander 
Sarup v. Mazhar Hussain®, Shujaatmand Khan v. Govind Behari, 
Other cases have taken a wider view of the scope of S.152. In 
Somasundaram Chettiar v, Veluswamy Naicker4, it was observed: 
“the time when the clerical errors. ..... were first introduced 
in the transactions or proceedings between the parties is immaterial 
and the Court has power to amend such clerical errors’,—see also 
Mahaboob Begum Sahiba v. Lal Begum Saheba5, It is not how- 
ever clear whether in the first case the mistake that crept into the 
pleadings and decree was one anterior to the suit, occurring in 
some document copied into the plaint. Maung Chit Hlaing v. 
N. A. R. M. Chetty*, Satyanarayana Rao v. Purnayya? and Shiam 
Lal Pandit v. Mt. Moona Kuar!, are however such cases, 


and the mistakes were corrected on application to amend the 
decree under S. 152. The view taken in the instant decision is 


not only in accord with the earlier Madras decisions but receives 
support from the rulings of the Lucknow Chief Court and the 
Rangoon High Court. 


Judicial opinion is not uniform as to the procedure to be 
followed in such cases. In Somasundaram Chettiar v. Veluswamy 
Naicker‘, it has been suggested that the Court can on application 
under S. 152 amend the mistake or error in the decree without the 
necessity of having the prior pleadings in which the same errors 
had appeared themselves amended as a preliminary requisite to the 
amendment of the decree. But in Latchayya v. Seethamma?, it 
was stated that the applicant should apply for the rectification of 
the deed wherein the mistake originally appeared and then apply 
for the amendment of the plaint before the decree is executed and 
finally apply for the amendment of the judgment and decree to 
correspond with the amended plaint. In Aziz Ullah v. Collector of 
Shahjahanpurl0, the Allahabad High Court has expressed the view 
that where the mistake first occurred in a mortgage deed which 
was copied into the plaint, the decree and the sale certificate, 
correction of the mistake in the plaint, decree and sale certificate 
could be sought by the same application and that in such a case 
while the Court will act under S. 152 to amend the decree, it can 
order correction in the plaint and the other documents only in the 
exercise of its inherent powers under S. 151. This distinction 
stands supported by the language of S. 152 which in terms refers 


(1911) 14 LC. 407 (Nag.) 2. (1919) 51 I.C. 55 (All) 
A.I.R. 1934 AH. 100 (2). 4, 1914 M.W.N. 107. 

(1921) 14 L.W. 445. 6. A.LR. 1924 Rang. 104, 
(1930) 61 M.L.J. 805. 8. (1933) LL.R. 8 Luck. 734. 
(1932) 62 M.L.J. 350. 0. (1932) LL.R: 54 All. 800, 
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to amendments of judgments, decrees and orders only. In view 
of the diversity of judicial opinion on the question of procedure to 
be followed in getting the mistakes corrected, elucidation by the 
Privy Council is certainly to be desired. 


NARIKKAL CHATHAN V. VEETHIYOTTILLATH Kesavan, (1941) 
2 M.L.J. 455: 


This case affords an illustration of seemingly plain language 
in a statute giving rise to conflicting interpretations. Ss, 14 and 20 
of the Malabar Tenancy Act dealing with suits for eviction by a 
landlord state inter alia that if the “landlord requires the holding 
bona fide for his own cultivation”, a suit for eviction shall lie. The 
phrase ‘bona fide’ means ‘honestly’, see Queen v. Holll. Its 
correct province is to qualify things or actions that have relation to 
the mind or motive of an individual. In other words it refers to a 
mental fact and not to a fact completely within physical apprehen- 
sion. As regards the term ‘require’, Hamilton, L.J., observed in 
Metropolitan Water Board v, Johnson & Co%: “The word 
‘require’ is used in respect of an animate person, and presumably, 
therefore, has some reference to his mentality. T do not think that 
the word ‘require’ can be construed as meaning ‘need’ ”. It is thus 
clear that the expression ‘the landlord requires the holding bona 
fide for his own cultivation’ has no relation to any genuine ‘need’ 
“felt by the landlord, but merely, that he should honestly and not 
corruptly or out of ulterior motives desire to have the holding for 
his own cultivation. The only limitation that can therefore attach 
is that the Court must be satisfied that the assertion by the landlord 
is not an empty declaration or prompted by ulterior motives and 
it will be competent to the Court to investigate whether the 
statement was honestly made, see Narayanan Moossad v. 
Mammadissa*. On this test, it is easy to agree with the conclusion 
of Buckland, J., in Rekhabchand Doogar v. D’Cruzt,—a case under 
the Calcutta Rent Act, 1920—that a landlord who with a view to 
let at a profitable rent the place where he was actually residing 
gave notice to a tenant in occupation of other premises belonging to 
him to vacate the same as being required for his own occupation, 
cannot be deemed to ‘require the premises bona fide for his own 
occupation’, without at the same time accepting his dictum that the 
word ‘require’ imports the element of ‘need’ and should be some- 
thing more ‘than ‘desire’. Buckland, J’s dictum however found 
favour in Madras, in Raman Nayar v. Kesavan Embrandrib, but a 





1, (1881) 7 Q.B. D. 575. 2. (1913) 3 K.B. 900 (C.A). 
3, ALR, 1937 Mad. 795. 4. (1922) 26 C,W.N. 499, 
- 5. (1941) 2 M.L.J. 456, f.n. i 
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contrary view was taken in Eerayi Achuthan v. Poochakkandt 
Panakat Katheeja Bit. The instant decision by its approval of the 
latter view has interpreted the expression ‘requires bona fide’ in 
conformity with the sense of the words as accepted in English law. 





EMPEROR V. BATLIWALLA Sons & Co., Lro., I.L.R. 1941 Bom. 
186: 

The meaning of the expression “outside the office” in S. 78 of 
the Indian Companies Act, 1913, prescribing that every limited 
company shall paint or affix its name on the outside of every 
office or place in which its business is carried on was the subject of 
decision in the above case. It was held that where the office of a 
limited company was located on the upper storey of a bungalow 
which had a compound with two gates, the placing of the board 
bearing the name of the company outside the office room was a 
sufficient compliance with the section and failure to have the boards 
outside the premises cannot justify the imposition of a penalty 
under S.74. The term ‘office’ merely signifies a place where a 
particular kind of business or service for others is transacted, the 
room in which the business or work of a large concern or company 
is carried on or from which it is directed. In this sense an office 
need not even be a completed building, R v. Manning2. A name 
board might be intended to serve one or some or all of three pur- 
poses, namely, (1) to secure publicity and advertisement for the 
company, (2) to facilitate and assist customers to locate the office, 
or (3) to emphasise and impress upon the public its distinctive 
character, that it is a limited company. Obviously the first of these 
considerations being a matter affecting the company only could not 
be the basis of the penal provision in S. 74. Nor can the second of 
the objects be the basis of the prescription. If customers find 
difficulty in locating the office it might result in business falling, 
but that will be no reason to treat failure to have a name board 
as required an offence. The raison d'etre is really the third 
of these considerations. In regard to S. 93 (1) (a) of 
the English Companies Act, 1929, Palmer states:3 “Why this 
solicitude on the part of the legislature as to the publication of a 
company’s name? The answer is, that the legislature whilst 
allowing limited liability desired by this means to make the com- 
pany itself continually bring to the notice of those who dealt or 
might deal with it the fact that it was limited.” For it is essen- 
tially in the interests of the public that they should know the 
a EN a ana te A 


1. (1941) 2 M.L.J. 458, f.n. 2. (1871) 25 L.T. 573, 
3. Company Law, 15th edn., p. 261. 
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nature of the company, since rights and liabilities are differently 
conditioned according as a company is limited or not and the 
public should not be misled or deceived in this respect. Such being 
the object underlying the rule in S. 73 and the penalty in S. 74, 
when once the public receive intimation before they get into the 
office that it is a limited concern with which they are invited to do 
business, by the name board being displayed outside the room, it 
can scarcely be contended that there is a violation of S. 73 by the 
board not being exhibited in the compound as well. 





AMBABAI v. KESHAV BANDOCHAND, I.L.R. 1941 Bom, 250. 


In this case it is decided inter alia that Jains are within the 
ambit of the term ‘Hindu’ in the Hindu Law of Inheritance 
(Amendment) Act, 1929 and that the phrase ‘law of Mitakshara’ 
in S. 1 of that Act includes the Mayukha school as well. That the 
Mayukha school was only a sub-school of the Mitakshara is borne 
out by the Privy Council decisions that the Mitakshara is univer- 
sally accepted by all the schools except that of Bengal as of the 
highest authority, see Bhugwandeen v. Myna Bait, Collector of 
Madura v. Mootoo Ramalinga*, The expression “according to the 
school of the Mitakshara law, by which the male was governed” 
in S. 3 (b) of the Act is also a pointer in the same direction. In 
the statements of Objects and Reasons to the Bill, after specifically 
excluding the Dayabhaga school from the purview of the Bill it 
is mentioned that “the Bill will not make any serious inroad upon 
the law as understood in the province subject to the Mayukha, nor 
will it seriously affect the law as understood in the province of 
Madras”, thereby showing that all the provinces acknowledging 
the supreme authority of the Mitakshara are to be within the 
scope of the Act. It is thus clear that the phrase ‘law of Mitak- 
shara’ should be understood as a compendious way of referring 
to Hindu law inclusive of the Mayukha school, but exclusive of 
the Dayabhaga school. Curiously enough a statement of Sir 
Dinshaw Mulla in the 7th edition of his Hindu law, in discussing 
the position of the sister in Bombay after the passing of the Act 
Il of 1929— “This difficulty (namely, as to the sister’s position) 
cannot arise in places where the Mayukha is the over-ruling 
authority, such as Guzarat . . . for the Act applies only to cases 
subject to the law of the Mitakshara”3—seems to suggest a con- 
trary conclusion. The view taken in the decision under review 
does not however lend support to that conclusion and is in accord 
TS otis ies A tt et a ee karah aaa. 

1. « (1867) 11 Moo. I.A, 488, 507, 508. 

2. (1868) 12 Moo. I.A, 397. 3. P. 40. 
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with what has generally been accepted as the correct position, that 
the Mayukha school is not a separate school of Hindu law but is 
only a sub-school of the Mitakshara law. 





Cruotipal DAULATRAM v. MANSUKELAL Jasraj, LL.R. 
1941 Bom. 34. 

This case decides an interesting question under the Indian 
Registration Act, namely, whether properties subject to an attach- 
ment before judgment in a money suit can on a decree being passed 
in terms of compromise of the suit claim, containing inter alia a 
provision charging the self-same properties as security for 
payment of the decretal amount, be said to form the subject- 
matter of a suit or proceeding for purposes of S. 17 (2) (vi) of 
the Act, exempting such a decree from necessity for registration. 
In answering the question in the negative, Beaumont, C.J., and 
Wassoodew, J., hold that the term ‘proceeding’ in the section means 
an independent orininating proceeding and will not include any 
interlocutory proceeding, thereby dissenting from the view expres- 
sed in Govindusami Mudaliar v. Rasu Mudaliar,1 that an applica- 
tion for an attachment before judgment will be a ‘proceeding’ 
within the meaning of S. 17 (2) (vi)—a view approved in Bombay 
itself in Krishna v. Madhav.? S.17 requires registration of all 
non-testamentary instruments which operate to create, etc., any 
right, title or interest of the value of Rs. 100 and more to or in 
immovable property. Sub-S. 2 postulates certain exceptions. 
According to Cl. (vi) nothing in S. 17 (1) (b) or (c) shall affect 
“any decree or order of a Court, except a decree or order ex- 
pressed to be made on a compromise and comprising immovable 
property other than that which is the subject-matter of the suit or 
proceeding.” Under the clause as it originally stood all “decrees 
and orders of Courts” were exempted from necessity for registra- 
tion, but the present clause was substituted by S. 10 of the Trans- 
fer of Property (Amendment) Supplementary Act, 1929. What 
then is the import of the expression ‘subject-matter of the suit or 
proceeding’? An allied expression ‘relates to the suit’ in O. 23, 
r.3, C. P. Code has been construed as being wide enough to include 
cases where immovable property is charged bya decree passed in 
terms of acompromise with payment of the decretal amount in 
suits for money, see Joti Kuruvetappa v. Izari Sirusappa,3 Gobinda 
Chandra Pal v, Dwarka Nath Pal,4 The expression ‘subject- 
matter gf the suit’ is however a much narrower expression. 








1, (1934) 68 M.L.J. 41: I.L.R. 58 Mad. 781. 2. 1.L.R.(1938) Bom. 738, 
3. (1907) I.L.R. 30 Mad. 478. 4. (1908) I.L.R. 35 Cal. 837, 
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‘Relates’ means ‘refers to’ or ‘is connected with,’ and hence can 
cover cases of property not being directly but only indirectly or 
incidentally associated with the litigation. As has been pointed 
out in Ramayya v. Ranga Raju,t—in holding that a decree 
in terms of a compromise creating a charge on lands, in a suit ona 
promissory-note executed by a father claiming relief against his 
sons also by way of a prayer to have the liability satisfied out of 
the joint-family properties, requires registration—there must be a 
claim or right in or to the specific immovable property asserted in 
the litigation and relief sought in respect thereof in order to make 
the said property the subject-matter of the litigation. The question 
will then be whether, when immovable property over which a com- 
promise decree purports to create a charge had been the subject of 
an order for attachment before judgment in the suit, the application 
was not a ‘proceeding’ the subject-matter of which was the land in 
question, and as such whether the order was not exempt from the 
need for registration, and whether by reason of such exemption of. 
the order the compromise decree which in effect extends the effect 
of the attachment order by charging the properties concerned with 
the payment of the decretal amount will also not be equally 
exempt. The C. P. Code treats an application for attachment 
before judgment as a “supplemental proceeding”—see the heading 
of Chapter VI. Also, a ‘proceeding’ signifies in legal parlance 
“any application to a Court of Justice, however made for aid in 
the enforcement of rights, for relief, for redress for injuries, for 
damages or for any remedial object”.2 Thus a ‘proceeding’ may 
be either originating or interlocutory, and an application for 
attachment may be a ‘proceeding’ in that sense. The question will 
still remain whether it is in that sense that the term has been used 
in S. 17 (2) (vi). The collocation ‘suit or proceeding’ seems to 
suggest an ejusdem generis construction. Further an attachment 
is merely in the nature of an injunction restraining a party from 
disposing of the land or property. It is an order operating in 
personam only and does not create any right or interest in the land. 
The view taken in the decision under review seems for the reasons 
set out to be more acceptable than that expressed in Gevindasami 
Mudaliar v. Ragu Mudaliar3, 





1. (1938) 1 M.L.J. 325. 
2. Black, Legal Dictionary, 2nd edn., p. 947, 
3. (1934) 68 M.L.I. 41: LL.R, 58 Mad. 781, 
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Parru Aout v. RAJAGOBALA - PILLAL (1941) 2 M.L.J. 184. 


‘How the blending of modern notions of inheritance with the 
purely‘ spiritual idea underlying the Hindu conception of adoption 
may produce a situation where fiction and 'logie are irreconcilable 
is illustrated by’ this’ case, where a question of some importance 
and difficulty in the law of adoption fell to be decided directly. 
The decision was that an adopted son will, iiimediately on 
adoption; acquire a right to sue' for recovery of property un- 
authorisedly alienated by: his adoptive mother prior to his adoption 
even where such property had been vésted in her not as heir to 
her husband but as heir to her predeceased son. '`-It is indisputa- 
ble that where the adopting widow had inherited the property 

. from her husband ‘‘the rights of an adopted son are not preju- 
diced by any tinauthorised alienation by the widow which precedes 
the adoption’ which she makes,’’ Collector of Madura v. Mootoo 
Ramalingat Bonomali Roy v. Jagat Chandra Bhowmick.2 This 
is because the adoption of a son ‘is tantamount to the appointment 
of an heir to the husband and prior to the Hindu Women’s Rights 
to Property Act, 1937, a son was superior to the widow as an heir 
and when'a widow adopts she lis creating’ an heir who comes in 
front of her. -It was opèn to the widow to adopt or not, but 
when she elected to adopt, she having by her deliberate act creat- 
ed an heir who under the law would rank prior to her im the line 
of suceession-to her husband, should be deemed to have intended 
the natural and legal consequences of her. act. But where after 
inheriting as a mother, 'a widow adopts, the position is not the 
same, see Madana Mohana v. Purushothama.? There is no question 

- of the appointment of an heir to her husband in such a case, for the 

property if any had already‘ devolved on his son. who thereby had 
become the last full owner. Nor is there any doctrine making the 
validity of an adoption'dependent on the adoptee taking property. 

The doctrine of devolution of property is altogether a secondary 

consideration in regard to the capacity of'a widow to adopt, 

Amarendra’ Man Singh v. Kanatan Singh. The validity of 

an adoption: is not conditioned by the. existence of any estate. 

Why then ‘should it be that-on adoption. by a widow after having 

inherited to her son, the estate ‘s0° vested in her should be 
divested? That the divesting cannot ‘certainly be justified on 
the ordinary rules of inheritarice has often been conceded, see 

Rai- Jatindra Nath Chowdlurt v. Amritlal Bagchi,> Hamed 
Gazi v. Sadat. Ali: Sikdav 6’ The question will therefore be 


1. (1868) 12 Moo.I.A. 397, 443 (P.O), 
2, : (1905) 15 M.LJ, 267: LR. 32 I.A. 80: I.L.R. 32 Cal.669(P.0.), 
3. (1918) 35 MLJ. 188:L.R. 45 LA. 156 :IL,R 41 Mad. 855, 
859 (P.C). 
4. (1983)65 M.L.J.203:L.R.60 I.A .242:I,L.R.12 Pat.642,650(P.C.). 
5. (1900) 5 C.W.N. 20.. °t °° 6. (1940) 44 OWN. 443, 
NIC 
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whether there are any special considerations why the ordinary 
rules of inheritance shall not.apply. ‘Various suggestions. are to 
be found in the judicial decisions. One guch is that by adopting 
a.son to.her husband a widow must be presumed to intend the. 
vesting, of the estate that originally. belonged to. her , deceased 
husband in such adopted son, see Rat Jatindra Nath Chowdhuri 
v. Amritlal, Bagchi. This theory .cannot obviously apply 
where the inherited property: consisted of the self-acquired or 
separate property of her. deceased son. . Again, to argue. that 
the mother should be deemed, to hold the inherited property, as 
her husband’s. property and thereby intended its, divestiture has 
no warrant either factual or otherwise. Another suggestion is 
that the effect of the adoption being to make the adopted son the 
son of her husband, he must be treated. as if he had been born 
or at all events conceived in the life-time of her. husband and his 
title relates back :to the date of the death of the predeceased. son, 
so that. if the latter left no widow. or child who would succeed 
him to the exclusion of his younger, brother by adoption, such 
adopted son succeeds as heir to his father. Apropos this line 
of reasoning ‘the Allahabad, High Court has remarked: ‘‘this view 
seems to bė the reasonable and necessary consequence of the 
fiction that the widow, by adoption, makes the adopted son the 
son of her deceased husband,” Lakiunichand v. Gatto Bai.” The 
‘theory is clumsy and unworkable and will. really carry 
fiction ‘to illogical limits. A third explanation in support of the 
ae of divestiture is to be found in Sukhdevdoss Ramprasad : 
. Mt. Choti Bais. where it is, stated that in: all these cases the 
fae of the estate to be divested is irrelevant and that it is 
the person ‘by whom at is held that should be considered, 
the suggestion being that if the estate was with.the widow it will 
be divested but not if it is with any,one.else. This. view has no 
longer any force having regard to the rulings of the Privy Council 
that even where properties had vested absolutely i in a third person 
there might be a divestiture of such estate. in favour of the 
adopted son in certain eireumstances, see Amarendra Man Singh 
v; Sanatan Singh, Vijai Singji v., Shiva Sangji.® Yet another 
explanation to support divestiture is to be found in Hanmant 
Subbayya x. Krishna Manjinath,® ‘hamely, that by virtue of the 
adoption, the adopted, son acquired. an ‘inherent right” to the 
property with the widow and the fact that there had been a pre- 
decéased son from whom only the widow got the property in no 
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way affected the right. It may be remarked that this is really 
an assumption serving as an argument. 


In Suryanarayana v. Ramadoss! it has been remarked by 
` Seshagiri Aiyar, J: “The Guntur case? ... is authority for the 
proposition that a mother succeeding as heir to her son would be 
divested by her adopted son of the inherited property. There can 
be no distinction in principle between property owned as ances- 
tral or which is taken as a self-acquisition”. The last statement 
does not seem to be sound.in prineiple as it ignores the fact that 
the adopted son ean at best on adoption be entitled to succeed 
only to what is or could have been the property of the adoptive 
father, and not for instance to property which the adoptive mother 
has inherited from her own father or which she holds as stridhana. 
If property which she had inherited from her father will not be 
divested on an adoption by her there is no reason why property 
which she had inherited from her son should be subject to a 
different result. The Guntur case? has, however, been relied on 
as postulating divestiture in such circumstances, at any rate, of 
property inherited by the widow from her son, see Jamnabai v. 
Ray ychand Nahalchand®, which in its turn was looked upon as de- 
cisive of the question in Raviji Vinayakrav sagen Shankarsett 
v. Lakshmibais 


In the Guntur cuse, no doubt the adoption was made by a 
widow who had succeeded to a zemindari as ‘heir to her’son. The 
Privy Council stated : “There is no ground for saying that because 
| the estate descended to the son natural born of the original Zemin- 
dar, and the widow of the latter took it as heiress of her son and 
not immediately from her husband the adoption made by her if 
otherwise valid therefore became invalid”. At another place the 
Privy Council observed : “The fact of the descent being cast would 
have made no difference unless thé case fell within the authority 
of that of Chundrabullee reported in the 10th Moore.” All these 
observations are however ‘concerned only with the validity of the 
adoption’ and not with the divestiture of: estate as a consequence 
thereof, the case itself being one where the adopted son sued for 
recovery of possession ‘of the estate after the death of the adoyi- 
tive mother, from her daughters who had taken possession of the 
same. In Mi. Bhoobun Moyee v. Ramkishorè 5, the Privy Council 
had explicitly laid down that in the case of inher itance the person 
to succeed, must be the heir to the last full owner, but had added 
that if after: inheriting to lier son who had died unmarried the 
widow adopted to her husband, she would have divested no 


1, (1917) 84 M.LJ: 87: LLR; 41 Mad. 604. 
2. Penkatakrishna Rao v. Rama Lakshmi (1876) L.R. 4 ILÀ, 1: ILR. 1 
Mad, 174 (P.O). 
3. (1883) LL.R. 7 Bom. 225. 4. (1887) LLR. 11 Bom, 381, 
5. ` (1865) 10 Moo.T.A, 279, 311, 312 (P.C). 
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estate but her own and “this would have brought the case within 
the ordinary rule’. How the case will fall. within the “ordinary 
rule” set out earlier, is diffieult to envisage, for if really the . 
adopted son in such a case divested his mother, ‘it certainly cannot 
be in the capacity of heir to the last full owner. That in fact the 
Privy Council did not. in any manner ‘pr onounce on this, question 
cither in Chundi abullee’s case! or in the Guntur case?. is clear 
from the observations of the Board in Ramasami Aiyan v. Ven- 
katar amaiyan? ; “Whether by the act of adopting another son 
she in point of law divested herself of that estate in favour of 
the second son may be a ‘question of some ‘nicety on which their 
Lordships give no opinion”. Incidentally it falls to be'noted that 
Sir James Colvile, who was a member of the Board was also a 
party to, the decision i in the Guntur case. 


A number of decisions have in fact taken the view that where 
« woman after succeeding as heir to her son adopts a boy, the 
adopted, son, will neither divest .her estate, [see Bykant Monee 
Roy v. Kisto Soonderee Roy!, Puddo Kumaree v. Juggut Kishore>| 
nor can recover property. unauthorisedly alienated by her so long 
as she is- alive, [see.Gobindo Nath Roy v. Ram Kanay Chowdhry’]. 


To treat’the rights of- the widow in the property which she 
holds as heir to her son as being co-extensive in all respects with 
the rights which she possessed when she held it as her husband’s 
heir, or to remark that if an alienee could be defeated by a first 
adoption except in the ease of | necessity it is diffieult to see why 
he should not be defeated in the case of a second adoption scems 
with all respect, to, push analogies beyond the permissible limits. ° 
There is no, binding decision of the Privy Council on the point, 
Judicial opinion of “the Caleutta High Court in its early decisions 
is against the theor y of divestiture of. the mother’s estate: 
The Bombay view in favour of divestiture rests on a 
loose appreciation of the ‘scope of the ruling in the 
Guntur case. Nor is the view in consonance with the 
doctrine ‘that inheritance should be traced to the last full 
owner. Above all to hold in favour. of divestiture of ‘the mother’s 
estate will be opposed to the policy underlying the Hindu Women’s 
Rights to Property Act seeking ‘to give the widow a share even 
when there is an eurasa, son. Nor is it open to us to seek consola- 
tion in the fact that law ‘is not ‘always logical, a course deprecated - 
by the Privy Council in another context?.. In these circumstances 
it is highly essential that the point dealt with in the instant de- 
cision should: be’ elucidated finally by, the Judicial ‘Committee. 


(1875) 24 W.R. 183, 
See (1918) 36 MJ, 493: 46 TA, 72: LLR. 42 Mad, “503 (P.C). 


1. Mt. Bhoobun Moyee v. Ram Kishore, (1865) 10 Moo.I.A, 279 (P.O). 
2. (1876) L.R. 4 I.A. 1: LLR. 1 Mad, 174 (P.C.). ae TA 
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AAMIDGANI AMMAL V. AMMASARIB AMMAL, (1941) 2 M.L.J. 622 
(BB). 4 À 


This Full Bench decision holds that a person brought on re- 
cord in éxeeution proceedings as the legal representative of a 
judgment-debtor is not compelled to have his own claims to the 
property in suit decided in the ‘execution proceedings but can 
establish his rights by a separate suit. 0. 22, r. 4' (2), Civil Pro- 
cedure’ Code which entitles the legal representative of a defendant 
to make only a defence appropriate to his character as such legal 
representative is not applicable to proceedings in execution of a 
decree or order (see O. 22, r. 12). There is no bar to a legal repre- 
sentative urging his independent. rights in execution, if in fact 
hé is bound so to do under S. 47. That section directs that all 
questions between the parties to the suit in which the decree was 
passed ‘or their representatives and relating to the execution of 
the decree shall be determined by the executing Court only. In 
Kuriyali v; Mayan’, a case of a suit on a mortgage, the legal re- 
presentative who was brought on ‘record on the death of the 
judgment-debtor after the passing of the mortgage decree claimed 
in the execution proceedings an independent title to the mortgaged 
property. The Munsif investigated the matter in execution but on 
appeal the District Judge held that the title of the legal represen- 
tative cannot be investigated in .exceution but that there should 
be,an attachment in which the legal representative can make a 
claim and in that way have his title gone into. That course was 
adopted. The. claim being rejected, the legal representa- 
tive (claimant) brought a separate. suit to have the exe- 
cution sale annulled. It was held. that the suit was in- 
competent. In doing so the High Court pointed out that 
it makes no difference whether the legal representative was 
brought in before the decree or after, that S. 50 ‘(old S. 284) 
fully empowers the executing Court to inquire whether any parti- 
cular praperty in the hands of the legal representative or which 
came into his hands was the property of the deceased judgment- 
debtor and that S. 47 (old S. 244) prohibits any separate suit to 
investigate the question whether ‘the property mentioned in the 
decree was available for execution, the question being one relat- 
ing to’ the execution of the decree and arising between the decree- 
holder and the legal representative of the judgment-debtor. It is 
true that the decision overlooked the fact that the decree being a 
mortgage decree there can be no question of any attachment in 
execution; nevertheless it is valuable as expounding the scope of 
S. 47, and in fact that aspect fell to be noticed commanding the 
approval of the Privy Council im Prosunno. Kumar Sanyal v. 
Kali Das Sanyal. That was a case where the question arose 


1. (1883) IL.R. 7 Mad. 255. 
2 (1892) L.R, 19 LA, 166; LER. 19 Cal, 683 (P.C), 
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whether a judgment-debtor can sue to set aside'a Court auction 
sale in execution of a decree on the ground of collusion 
between : the.,. decree-holder and the auction purchaser in 
proceeding with the sale while in fact the decree had been satisfied 
as against the particular judgment-debtor, and contrary to an 
agreement with him not to bring the property to sale. In re- 
pelling the contention that the suit will be competent inasmuch 
Ka the auction purchaser who ‘was alleged to have’ colluded with 

the decree- holder was not a party to the decree in the suit. and 
hence not among the “partjes” referred to in S. 47 and relief 
against him also was sought, Lord. Macnaghten referred _to their 
Lordships examining, Ku ‘iyali v. Mayan and other cases to under- 
stand the scope of. S. 47 as interpreted in India and then stated :. 
“It is of the utmost, importance that all objections, to execution 
sales should be disposed of as speedily as possible, Their Lordships 
are glad to find that.the Courts in, India have not placed any 
narrow construction on the language of S. 244 (now 9. 47). In 
Amirchand v. Bakshi Harihar Prashad Singh?, a decree for sale 
“was passed:'in a mortgage suit. After the decree was'made, one 
of the defendants died and in the application for the execution: of 
the decree the legal representative of the defendant was brought on, 
record.’ -He raised objections before the execution Court to the 
execiition proceeding. Some of the objections were rejected. Later 
on, thè legal representative filed a suit raising-the same ‘objections 
' but adding two other persons as parties. In: dismissing the suit 
as 'incóinipeterit, Sir John Edge after’ citing ‘Lord Macnaghten’s 
observations in Prosunnd Kumar Sanyal’s case? remarked: “The 
questions raised in this suit could have been’: .’. raised by Babu 
Amir Chand under S. 244 of the C. P. Code, 1882, and’ whether 
then raised or mot. . they are questions which relate to matters 
which by S. 244 was ‘enacted. ‘shall be determined by orders of the 
Court executing the decree and not by a separate suit’.” Kuriyalt 
v. Mayan. was thus approved in Prosunno Kumar Sanyal’s cases 
by the Privy Council and this in turn was followed i in Amir Chand. 
v. oka Harihar Prashad Single. 


The view in. Rusiyali v. ‘Mayan has’ algo been adopted in a 
number of decisions in India, :-Vengapayyan v. Karimpanakal Par- 
vati, M arivittil Mathu Amma v. Pathram Kunnot Cherukot, Keli 


d re 2 ka patarana amanah O anaa a aana aaa aa aaa aana a andaran AT a 5 a 


1: (1883) LLR) 7 Mad. 255..- 

2, (1915) 30 M.L.J:'238' (P.C.). 

8. (1892) LR. 19 LA. 166: LLR. 19 Cal. 683 (P.O). 
4, (1902) I.L.R. 26 Mad. 501. 

5. (1906) 17-M.LJ, 377: LER. 30 Mad, 215, 
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Achan v. Parasu Pattar!, Venkatakrishnayya v. Venkatanarayana? 
ete. : g | ` gi Na S WAE lah. 


. Some decisions have suggested , a distinction between a money 
decree and a mortgage-decree in this connection. In Lloyds Bank 
Ltd. v. Rehmat Bibi, Addison and Abdul Rashid, JJ., have point- 
ed out that while in the case of a money decree it is for the exe- 
cuting Court, even where the legal representative raisès an ob- 
jection not open to the judgment-debtor but based on an inde- 
pendent title, to determine how the decretal amount is to be re- 
covered and what property is to be sold in execution, in the case 
of a mortgage-decree the method of recovery stands determined by 
the trial Court itself and the claim of a legal representative that 
certuin property is not liable to be sold in execution will be an 
attack on the decree itself and hence could not be gone into by 
the executing Court, [see also Lakshmadu v. Romudu']. A different 
view, holding that even in the case of a mortgage-decree the exc- 
cuting Court can examine the independent claim to the property 
in suit set up by a legal representative, is propounded in Peer 
Bathummal Beevi v. Nagur Meerammal Beevi, Chinnathayee v. 
Lakshmi Achi®, The true principle seems to be the one indicated 
_ by Edge, C.J., in Sethchand Mal v. Durga Dew, namely, that 

“where the representative merely asserts that the property sought 
to be sold is his own property to which he is beneficially entitled 

by purchase or from its having come to him otherwise than as a 

representative of the deceased judgment-debtor, it is not a case in 
_ Which he has set up a jus tertii”. In such a case it is in execution 

that the claim will have to be investigated and no separate suit can 
lic. No doubt the case will be different and a separate suit will 
be competent if the legal representative opposed the execution 
on the ground that the property had vested in him as a 
trustee or as executor of some one else ġe. in some charac- 
ter wholly separate from his personal and individual character. 
The instant decision in over-ruling Kuriyali v. Mayane does not 
seem to have noticed that that decision as expounding the scope 
of S. 47 (old S. 244) has been cited with approval by Lord Mac- 
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naghten in Prosunno Kumar Sanyal’s caset, whieh again has becu . 
followed by the Privy Council in Amir Chand v. Bakshi Harihar 
Prashad, Singh?, a ease where the objections were raised by the 
legal ‘repr esentative of a defendant in a morty gage suit to the 
execution of ‘the mortgage-decree for sale. In these circum- 
stances therefore ‘the decision under review cannot be ‘deemed to 
be the last word on that Subject: 


1. (1892) L.R. 19 LA, 166: LL.B. 19 Cal, 683 (PO). 
2, (1915) 30 M.LJ, 288 (P.C). ia 
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Karan. SINGH w, Ram Sanar, LL.R: (T941)-ALL. 39: ©- 

` This case decides a question: of practice.. It holds that an interim 
attachment before judgment is effective against a transfer of property 
made by the debtor after affixation.of!a copy of the attachnient 
order on the property. affected, though ‘no -copy of the order had been 
served upon the debtor. O. 38, r. 7, C. P. Code states that in the case 
of an attachment before judgment, save as otherwise expressly pro- 
vided, the attachment shall be made in the manner provided for 
the attachment of property in execution of a decree. As there is 
no express provision elsewhere on the subject in any of the rules relat- 
ing to attachment before judgment it follows that such ‘attachments 
are governed by the provisions of O. 21, r. 54. This rule merely 
states that in the case of immovable property the attachment: shall 
be made’ by an order prohibiting the judgment-debtor from trans- 
ferring or charging the property and that the‘ order shall be pro: 
claimed at some place on or adjacent to the property and that a 
copy of the order shall be affixed on a conspicuous part of the property. 
There is however no direction’ that a copy of the order should be 
personally served upon the owner of. the property attached. ‘It_is 
settled law that “no property can be declared to be attached unless 
first the order for attachment has been issued, and secondly in execution 
of that order, the other things prescribed by the rules in the Code 
have been done,” Muthiah Chetti v.' Palaniappa Chetti1, Unless all the 
processes of attachment: which are required by law to effect a valid 
attachment have been served, there is no such valid attachment of 
the property as would interdict its transfer, under S. 64, C. P.’ Code, 
Bai Hakimbu v. Dayabhai Rugnath?.' Does this mean that though not 
prescribed under the Code, notice of, attachment under'O. 21, r. 54 
should be served on the defendant? Certain observations in Rama- 
nayakudu v. Boya Pedda Basappa*, seem to favour this construction. 
Phillips, J., observed in that case: “The rule says that the order 
must be one prohibiting the judgment-debtor, and . 2 
in order to make an order prohibitive, the person prohibited must 
have the opportunity afforded by the application mentioned in Cl. 2 
of r. 54 of knowing that he is so prohibited `. . . A perusal of 
rr. 43, 44, 46, 47, 48 and 51 to 53 of O. 21 shows that the principle 
underlying the procedure in each case is to make the attachment 
known to the person affected by the order.” If knowledge is thus the 
main element, it is difficult to see how a mere affixture of the order 
on the property -could ensure that object. A recent decision, Appanna 
“Sastri v. Raja Sobhanadri.Appa Rao*, has held that there is no necessity 
under S, “117 of the Estates Land Act to give personal notice of a sale 





1. (1928) 55 M.L.J. 122: L.R. 55 LA. 256: LL.R. 51 Mad. 349, 356 (P.C.). 

2. A.LR. 1939 Bom. 508. 

3- (1919) 36 M.L.J. 284: LL.R. 42 Mad. 565 i : 
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in execution of a rént decree to the defaulter. This is so by reason 
of the fact that the section expressly provides for the defaulter to 
receive a copy of the proclamation of sale by post,—a provision 
which might lend support to the argument that no personal service 
is needed in such cases. In O. 21,r. 54, C. P. Code, there is however 
no provision either for personal service or service by post. 


AHMAD SAYEED v. Kaniz Zoura, I.L.R. (1941) All. 278. 
‘According to this decision a tailor is an artisan and a sewing 
machine “ tool of an artisan”? within the meaning of S. 60 (b) of 
the Code of Civil Procedure. The scope of the latter provision 
recently fell to be examined by the Madras High Court in Manikyam 
v. Manikyamma!, where it was held that a musician is not an artisan 
and that musical instruments ‘cannot be regarded as “ tools ‘of an 
artisan.” The word ‘ artisan’ occurs in a number of statutes, English 
and Indian—see Artisans and Labourers Dwellings Act, 31 and 32, 
Vic. c. 170, Artisans and Labourers Improvements Act, 38 and 39, 
Vic. c. 36, The Settled Land Act, 1882, S.. 25 (10), The 
‘Madras Towns Improvements Act (III of 1871), The Indian 
‘Limitation Act (XV of 1877), The Madras Hereditary Village Offices 
‘Act (III of 1895), S. 3, etc.—but the term is nowhere defined. In 
“Murray’s Dictionary an artisan is stated to. be “ one who practises 
or cultivates an art—an artist.” But it is stated in the Oxford English 
Dictionary that this meaning of the term is now obsolete and that 

‘artisan ° means ‘*one who is employed in any of the industrial 
arts, a mechanic, handicraftsman, artificer.” A similar definition 
is found in Dr. Anandale’s Dictionary where an artisan is stated 
‘to be “ one skilled in any art or trade, a handicraftsman, a mechanic.” 
“Webster’s New International Dictionary refers to him as “ one trained 
to manual dexterity in some mechanical art, a handicraftsman, a 
“mechanic.” Thus according to the dictionaries in modern times 
the term ‘ artisan’ does not include an artist but signifies an artificer, 
a handicraftsman or a mechanic. The Law Dictionaries also reveal 
‘a similar conclusion. Wharton? equates an artisan with an artificer, 
-while Stroud? expresses himself more guardedly and states that an 
‘artisan’ is probably a synonym for ‘ artificer.’ ` About the meaning 
_of the term ‘artificer ° there is however no dispute. He is a person 
‘who is master of his art and whose employment consists chiefly in 
‘manual labour. In fact he is a skilled workman, one who makes 
something .as distinguished from one who merely does something, 
“Morgan v. London General Omnibus Co.t It would thus appear that 
‘an artisan is a handicraftsman or a mechanic who makes something 
and is not a mere manual labourer or workman. An est&te agent 


——- 
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1. ` (ï941) 2 M.L.J. 671. 

2. Law Lexicon, 14th Edition, p. 84. i , SAN 

3. Judicial Dictionary, and Edition, p. 121. . 4. (1884) 13 Q.B.D. 832. 
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will not be an artisan, In re Lord Gerard’s Settled Estate! ; nora washer- 

man, Ex parte Poonen?®, nor a person engaged i in giving ingtructions 

‘in wrestling and fencing, Pylwan Farkan Sahib Vastath v. Janaka Raja 

‘Tevar®, On the other hand a soap-maker will be an artisan, Bindeshri 

v. Banshi Lal* ; likewise a tailor, Vithoba v. Babulal’. According to 

Maung Tha U v. Maung Hla‘, a musician is possibly engaged in a 
mechanical employment—though this conclusion is debatable 
according to Manikyam v. Marskyanma?—but the instruments on 
which he plays are certainly not his “ tools ”, for the latter term is 
used only in regard to instruments used by workmen and it would’ 
be putting an unnatural meaning on the words to say that a musical 
instrument is the tool of an artisan. At any rate, it is difficult to 
see how a person engaged to drive an engine on board a steamer is 
an ‘artisan’ as seems to have been held in Emperor v. Haji Shaik 
Mahomed Shustari®. In holding that a tailor is an artisan and his 
sewing machine a “ tool of an artisan,” the decision under review 
takes a view which is in consonance with that held in Nagpur and 
not dissented from elsewhere. 


Nimar PANDEY 4, sas cr PANDE, I.L.R. (1941) All. 313: 

Though the terms “refuse” and “reject” arè treated as 
synonymous in popular parlance as well as by the dictionaries, how 
they can produce different repercussions in the field of law is seen 
from the decision under notice. In this case it has been held that 
where an application to sue as a‘pauper is dismissed for default of 
appearance of the applicant after notices had been issued to the 
opposite party and the Government Pleader but before the merits 
of the application ‘had been considered, the order will not be tanta- 
mount to a “ refusal” of the application so as to attract the bar of 
t. 15 of O.-33, C. P. Gode, against a second application for such 
leave in respect of the same right to sue. O. 33, r. 1 5 enacts that 
an order refusing leave to the applicant to sue as a pauper will be a 
bar to a subsequent application of a like nature. Disposal of appli» 
cations for leave to sue as a pauper may take, place either under 
O. 33, r. 5 or under O. 33, r. 7 (3). While an order of refusal of 
leave is in terms contemplated by r. 7 (3) only, r. 5 refers to the 
rejection of an application merely. R. 5 is concerned with the stage’ 
before issue of notice to the opposite party and the application, fails’ 
on a preliminary ground. R. 7 operates. only where notice has’ 
goné and a day has been fixed for the examination of witnesses by 
either party and such examination has been made and the TEA 





; (1893) 3 Ch. 252, 263. ` 
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< (1931) LL.R. 54 All. 399. 5. ALR. 1923 Nag. 289. ‘ 
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if any, on the question whether on the face ofthe application and of 
the evidence, if any, the applicant is or is not subject to any of the 
prohibitions specified in r. 5, have been heard. The presence of the 
word “ then” in r. 7 (3) cannot be regarded as accidental or otiose 
and prima facie suggests that a refusal of the application can be made 
only if the inquiry has been held. On this line of. reasoning it has 
been held in a number of cases that where an application for leave 
to, sue in forma pauperis is thrown out on. the ground of. default of 
appearance on the part of the applicant, though it be after notice 
-has, been issued to the opposite party, the order will not be one of 
refusal under.O. 33, r. 7 (3) and as such a fresh application for leave 
will not be barred by r. 15, see Chinnammal v. Papathi Ammal+, Krishna- 
moorthy v. Ramayya®, Baliram Shukul v. Mt. Sitabai Shukul 3, Maung 
Aung Tun v, Ma E. Kint, Ma Sein v. Ma Kya Hmyin'. ki is true 
that thé last. two decisions were cases where neither party was present 
on.the date fixed for hearing the application, but they do recognise 
that unless’ there. isa determination of the application on the merits, 
there is no refusal within the meaning of r. 7 (9) and hence no bar 
under r. 15. In Rajendra Nath. Paramanik v. Tushtamayee Dasee®, 
the Calcutta High Court has laid the test’ regarding applicability 
of bar under r. 15, on whether the rejection of the application for 
leave to sue as a pauper was before or after notice to the opposite 
party and not on whether the order was one on the merits or de hors 
the same; In an earlier case however where the application for leave 
to sue as, a pauper was rejected (after notice had been served on 
the opposite party) for default of appearance by the applicant it was 
practically assumed that it made no difference whether the order 
was one of rejection under r. 5 or refusal under r. 7 for purposes of 
the operation of the bar under r..15, see Khondkar Ali Afzal v. Purna 
Chandra, Tewari? : see also Atul Chandra Sen v. Peary Mohan Mukherjee®. 
That an order of rejection under r. 5 will not attract the bar of x. 15 
is however, the view taken by other Cour ts, Mi. Bal Kuar v. Shib. 
Das”, Ram, Lakhan v. Kishore Lal, Baliram Shukul v. Mt.Sitabai Shukul,? 
The latter. view is consistent with the fact, that the bar under O. 33> 
rm 5 appears. to be that. of res judicata ‘whereas an order passed under 
r. 5 is ofa summary character based on the petition or on facts apparent 
at the time of the presentation of the petition. That there is a difference 
between an. order passed under r. 5 and one passed under r. 7 (3) 
and that it ‘is only where an application has been heard on the 
merits and. refused that. the bar of r. 15 can a and not where the 





i 4 ALR. 1925 Mad. 986. . 
(1926) 51 M.L.J. ae LL.R. 50 Mad. 63.. . 
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application fails. for default of appearance of the applicant—at whatever 
stage it may be, seem to be the preferable view on the language of 
the rules. The observation of Chitty, J., in Baroda Dasi v. Upendranath 
Mandali, that the application in that case was “not a case of an 
application being dismissed for want of appearance” suggests a diffe- 
rence between dismissal based on a refusal to proceed and that 
based on a default of appearance, and that in the view of the learned 
Judge the latter will not amount to a refusal under O. 33, r. 15. 


INDER BAHADUR SINGH v. SITA Ram, I.L.R. (1941) All. 370. 
In this case it has been held that a suit by a member of a Mitak- 
shara joint family to avoid alienations made by a former manager 
in favour of different individuals and at different times will. not be 
, bad for misjoinder of causes of action and parties, by reason of the 
Yelief against the various alienees being sought in the same suit. 
Under O. 2, r. 3, of the Code of Civil Procedure, it is open to a plaintiff 
to unite in the same suit several causes of action against the same 
defendant or defendants jointly. This rule must be read with O.1, 
r. 3 according to which all persons may be joined as defendants 
against whom any. right to relief in respect of or arising out of the. 
same transaction or series of transactions is alleged to exist, whether 
jointly or severally, where if separate suits were brought against 
such persons any common question of law or fact will arise. Thus 
a plaintiff can-join different causes of action against different defen- 
dants if he is able to bring his case within the purview of O. 1, 7.3. 
The meaning of ‘ cause of action’ was explained by Lord Watson 
in. Chandkuar v. Partab Singh*, where he observed: “ the, cause of 
action has no relation whatever to the defence which may be set up 
by ‘the defendant, nor does it depend upon the character of the 
relief prayed for by the plaintiff. It refers entirely to the grounds 
set forth in the plaint as the cause of action, or, in other words to the 
media upon which the plaintiff asks the Court to arrive at a conclusion , 
in his favour”. , In the Commissioners of Sewers of the City of London 
v. Glasse®, the principle is laid down by Lord Romilly, M.R., that 
if the plaintiff claims one and the same right under one and the. 
same title against all.the defendants, the bill will not be rendered 
multifarious by the.fact that they may raise different defences. Thus 
in actions in ejectment in England by a lessee under a demise,, all 
the persons in possession of the different portions of the property are 
made parties under whatever title they hold and at whatever -times 
such titles are claimed to have accrued in their favour, see Mangni Vv. 
1. (1919) 52 LC. 562.. 
2: (1888) L.R. 15 LA. 756; LL.R. 16 Cal. 98 (P.C). 
4 "3. (18972) 41 L.J. Ch. 409. 
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Hickson!, Minet v. Fohnson®. In India also the same procedure is per- 
mitted in ejectment suits. In Ishun Chunder Hazra v. Mondol®, which 
was a suit for the eviction of a number of persons who claimed to 
be in possession of the property in suit’ in pursuance of different 
purchases from one Brahmamoyi Debi —a limited owner—it was 
held that on her death the reversioners can bring a suit against all 
the alienees and claim relief in the same action and that the suit was 
not bad for multifariousness. The principle underlying the view 
was explained by Hill and Brett, JJ., in Nundo Kumar Nasker v. Banomalt 
Gayan*, where they stated: “The cause of action of a plaintiff 
suing in ejectment cannot be affected by the title under which the 
defendant professes to hold possession. It matters not to the plaintiff 
how the defendant may explain the fact that he is in possession or 
seek to defend his possession. .What concerns the plaintiff is that 
another ‘is wrongfully in possession of what belongs to him and that 
cause gives him his cause of action. If this is so, where there is but 
one person in possession, can there be a difference when the land 


is in the possession of more than one? We think not . bak na 
What he (plaintiff) is entitled to claim is the recovery of possession 
of the land as a whole and not in fragments and i ; all 


persons who oppose him in the enforcement of that right are concerned 
in his cause of action and ought accordingly to be made parties to a 
suit in which he seeks to give effect to it.” There is no reason why 
a suit to set aside alienations by a mariager and for recovery of pos- 
session from different transferees should not be governed by the 
same principles. As early as Sami Chetty v. Ammani Achi”, it was 
pointed out that in such cases, the cause of action, the right, is the 
plaintiff’s relation to the family to which the property appertains 
and on which right if established and if not otherwise barred he will 
be entitled to his share wherever found and that the fact that various 
persons have affected to purchase different parcels of thé property 
at different times will not destroy the unity of his ground.of action. 
. In Vasudeva Shanbhaga v. Kuleadi Narnapai®, the same view was taken 
by a Full Bench which observed: “It is manifest that the number 
and nature of the alienations are no unimportant elements for the 
determination of their propriety. It is most desirable that the whole 
of them should be at once before the Court called upon to decide 
the question in order to secure the soundness of the particular decision 
and perhaps the avoidance of discordant decisions in different cases 
upon facts nearly the same.” This case has been subsequently 
followed in Madras, see Mahomed v. Krishnan’. In Allahabad, though 
originally Vasudeva Shambaga’s case was sought to be distinguished 
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on the ground that in that case apparently the decision as-to the 
rights of one person might be affected by the evidence as to the 
rights claimed by another alienee of the property—see Ganeshi Lal v. 
Khairati Singh1—in all later cases the Madras Full Bench view has 
been followed, see Parbati Kunwar v. Mahamad Fatima?, Kubra Fan v. 
Ram Bali?, Bal Krishna Das v. Hira Lal Bagla*. ‘The Bombay view 
also does not seem to be different,see Raghunatha v. Sarosh®, Umabai v. 
Vithal®, Dattatraya v. Gopal.” The cause of action against the several 
transferees is the same as it would have been against the manager 
if he were alive and the suit will not therefore be bad for misjoinder 
of causes of action and defendants. The decision under notice also 
lays down that if in such a case the Court feels it desirable that there 
should be separate trials under O. 2, r. 6, the proper order to pass 
will be to ask the plaintiff to amend his plaint and to set out separately 
the allegations against each transferee in order that separate issues 
might be framed in respect of each'such transaction, thus enabling 
the Court to try the suit in sections, but yet as part of the same 
Proceedings: 


| Ray NANDINI PURKAYASTHA V. Aswint KUMAR Caaupaunr, LL. R. 
(1941) 1 Cal. 457. 

The Calcutta High Court decides in this case that an adoption 
among Hindus will not be invalid merely because the adoptee and 
the adopter belong to different sub-castes. It is no doubt an ideal 
of Hindu law that the ‘adopted son should be the reflection of a real 


son (gaar: Ji A text of Mamu says: 
aar War at gaat anig: garq | 


A at Aigh a Fal aaa: ga: || Wi 

—that (boy) alike whom his mother or his father affectionately gives 
with water, in times of distress must be considered to be an adopted 
son®. The term &za has been the subject of different interpre- 
tations. According to Medhatithi®, itmeans “ alike not by class, 
but by qualities suitable to the family ; accordingly a Kshatuiya or 
a person of any inferior class may be the son of a Brahman.” The 
Kalpataru!® has similarly stated : “a Sudra even is certainly a son ; 
such is the meaning.” In this view, the adoption of a boy belonging 
to'a different sub-caste will be an a fortiori case. Other commentators 
of Manu—Kulluka, Raghavanand and Nandana—have construed 


azat as referring to a boy of the samé caste. A text of Vriddha 


1. (1894) LL.R. 16 All. 279. = 2. D I.L.R. 29 All. 267.- 
g. (1908) I.L.R. 30 All. 560. 4. (1914) ILL.R. 36 All. 406.. 
5. (1899) I.L.R. 23 Bom. 266. 6. (1909) I.L.R. 33 Bom. 293. 
7. , (1931) 134 J.C. 689. ; 8. IX, 168. 

9. *Cit., in Dattaka Miriamsa, gec. 2, para 25. 
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Yagnavalkya " postulates the same view and prescribes that a son 
of: the ‘same caste should be taken in adoption—eqareata: Gat AT. 
Saunaka’ also positively prohibits the adoption oi a boy belonging to: 
a different caste. He has stated: “The adoption of a son by any 
Brahman. must be made from among Safindas, or on failure of these: 
an _asapinda, otherwise let him not adopt ; of Kshatriyas in their- 
-ówħ class ‘positively . . . ; of Vaisyas from amongst those’ 
of the’ Vaisya class ; ‘of Sudras from amongst those of the Sudra class ; 
of all and the ibe likewise (in their own) classes only and not 
otherwise.” The Mitakshara1, and the Mayukha® agree that an 
adoption outside the caste is not permissible. The Dattaka Mimamsa? 
and the Dattaka Chandrika have expressed a like view. 

Rightly or otherwise in Madras and Bengal, for-a long time now, 
the eligibility of a boy for purposes of adoption rests upon whether 
the mother of the boy in her maiden state could have married the 
adoptive father. Judged by this test the adoption of a boy belonging 
to a lower caste will be permissible in places where anuloma marriages 
are recognised, though the adoption of a boy belonging ‘to a higher 
caste will be void. In fact this test was applied in negativing the 
Validity of the adoption of a Brahman boy: by a Rajbansi Thakur 
(Kshatriya), see, Narain Singh v. Mt. Shiam Kali Kunwar’, If however 
spiritual considerations will be the proper measure of the validity 
of an adoption and form its ‘background as seems to be suggested i in 
Amarendra Man Singh v. Sanatan Singh®, the adoption of a boy of a lower 
caste will be equally invalid. The same result will ensue even where 
a boy of a different sub-caste is adopted. In Kusum Kumari Roy v. 
Satya Ranjan’, the adoption by an orthodox ‘Hindu of an infant son 
of a member of the Sadharan Brahmo Samaj (the son having been 
born after his father had become a Brahmo) ‘was held to be valid. 
Ifthe spiritual test'were to apply, the decision may require reconsidera+ 
tion: “The. opinion in Shib Deo Misra v. Ram Prasad,® assumes -the 
validity of the adoption of a boy of a different sub-caste without 
practically any discussion. Were the spiritual-rule to operate there 
will, have to be a considerable re-fashioning of the law of adoption 
and particularly in the province of Bombay. It will however be a 
matter for consideration, the spiritual principle notwithstanding, 
whether the adoption of a boy of a different sub-caste will now on a 
rigorous application of that principle be held void in view of the 
opinion expressed by the Courts in Nagpur, Calcutta and Allahabad 
in favour of the validity of such 'an adoption. 
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Secretary or STATE ror INDIA IN Counc. v. aad 
DHUPAJER, (1941) 2 M.L.J. 998. 


Section 9 of the Madras Land Encroachment Act (III of 1905) 
provides that the assessment and penalty imposed under the Act 
on any person in unauthorised occupation of land shall be “deemed 
to be land revenue” and may be recovered as arrears of land reve- 
nue under the provisions of the Madras Revenue Recovery Act, 
1864. Under. S. 42 of the latter enactment a sale of property on 
account of arrears of revenue will be free of all incumbrances, 
In’ (1940) 2 M.L.J., N.I.C., p. 37, it was pointed out how ex- 
pressions like “in the same manner as arrears of land revenue,” 

“as if it were arrears of land revenue’, “as arrears of land reve- 
nue” will not per se imply that the property of a defaulter sold for | 
the recovery of the demand in question will pass free of incum- 

. brances to the purchaser, but that if the demand fell by statutory 
prescription to be included within the term ‘public revenue’ (e.g. 
cess regarding water supplied) the position will be different. The 
Land Encroachment Act declares that the assessment and penalty 
imposed under it shall be “deemed to be land revenue”. In regard 
te the expression “deemed to be”, in The Queen v. The County 
Council of Norfolk Cave, J., observed: “Generally speaking when 
you talk of a thing being deemed to be something you do not mean 
to say that it is that which it is deemed to be. It is rather an 
admission that it is not what it is deemed to be, and that notwith- 
standing it is not that particular thing nevertheless for the pur- 
poses of the Act, it is to be deemed to be that thing”. See also Leitch 
v. Emmot.? Lord Dunedin’s observations in The Commissioner of 
Income-taz, Bombay Presidency v. Bombay Trust Corporation 
Ltd.’ are also to a like effect. He said: “When a person is ‘deemed 
to be something’, the only meaning possible is that whereas he is 
not in reality that something, the Act of Parliament requires him 
to be treated as if he were.” In other words the phrase is used to 
extend the application of a provision of law to a class not other- 
wise amenable to it, see Ramabhadra Odayar v. Gopalaswami 
Odayar4 Thus the assessment and penalty leviable under the 
Land Encroachment Act are to be treated as land revenue with all 
consequences attendant on their recovery and hence the conclu- 
sion becomes easy that a sale for realisation of the same would 
pass the property sold free of inceumbrances to the purchaser. 





ABDUL RAHAMAN v. BALAI Papa Ser, LL.R. (1941) 1 Cal. 187. 
_ This case deals with a question concerning the scope of the 
bar contained in O. 22, r. 9 of the Civil Procedure Code. It de- 
clares that where during the pendency of a suit instituted by a 
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widow ‘on a mortgage executed in her deceased husband’s favour, 
the widow dies, the next reversioner should seek .substitution in 
her place within the period allowed by law and that failure to do 
so will bar a fresh suit on-the mortgage. A suit may abate either 
because the right to sue does not survive or because even if it 
survives the legal representative has not been brought on record 
within the prescribéd time., The former arises under the general 
law’ and the latter under O. 22 of the Code of Civil Procedure. 
Naturally where the right to sue does not survive 0. 22 has no 
application. In the case of a suit by a. Hindu widow, whether the 
right to sue survives depends upon the character in which she 
brings the suit. If it was not for the establishment of any right 
personal to the widow but as representing her husband’s estate, 
the right to sue will survive. It is well settled that though a Hindu 
widow takes’ only a qualified interest in her husband’s estate she 
fullf represents that estate and the succeeding heirs would be ` 
bound by a. decree fairly and properly obtained against her, 
Katama Nachiar v. Raja of Shivagunga. Since the right to sue 
survives, where she sues as representing the estate the question 
will be whether the reversioners could be deemed to be her legal 
répresentatives for continuing the action on her death. No doubt 
under the English law the primary meaning of the term “legal 
representative’ is “executor or administrator’”—sée Price v. 
Strange’—but the definition in S. 2 (11) of the ©. P. Code is 
admittedly wider. As stated by Mitra, J., in Amar Chandra 
Kundu v. Sebak Chand Choudhury®: “The expression ‘legal re- 
presentative’ as used in the Code of Civil Procedure is not confined 
to the heir, executor or administrator of a deceased person. It has 
been held to include a person, who though not as heir, executor 
or administrator holds an estate in other capacities, such ag a son 
adopted by a widow in relation to the widow or a reversioner 
taking an estate after the death of a widow or daughter in pos- 
session as an heiress if the debt covered by the decree against the 
widow or daughter was incurred for the necessary purposes of the 
estate held by her.” It has, however, been suggested—-see Lachh- 
man v. Bansi‘—that the bar of O. 22, r. 9 can operate on failure 
by the ‘legal representatives to get themselves substituted in the 
place of the deceased only where “the deceased’s right to sue sur- 
vives” and’ not otherwise. The distinction between a case where a 
“deceased’s right to 'sue survives” and a case where “the right to 
‘sue survives” is with great respect not to be found in the C. P. 
Code. The language-of 0. 22 is general and r. 1 speaks only of the’ 
survival of the right to sue. If a plaintiff dies he cannot pos- 
sess any right and the surviving right is in no sense the deceased’s 
right to sue, What survives is the right of suit and it attaches 
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to the person who- becomes in law entitled to enforce: the claim 
on which the suit is based. Hence where. the deceased. had sued 
in a representative character the right passes to the person: who 
in. law would represent the estate. In Venkatanarayana Pillat 
v. Subbammal, in allowing the substitution. of one reversioner in 
place of another who died pending a suit instituted by him for a 
- declaration of the. invalidity of certain alienations by a widow, 
the Privy Council. remarked: “The phraseology of sub-S. 11 (of 
S. 2, ©. P. Code) in their Lordships’ opinion, is fairly open to the 
-contention that the suit was brought by the deceased plaintiff as 
‘representing in his reversionary right the. estate of the last male 
owner; and that on his death such right devolved on the peti- 
„tioner. Their Lordships added: “If the contingent reversioners 
tay be joined as plaintiffs in the presumptive reversioner’s action, 
it follows that on his death the ‘next presumable reversioner’ ig en- 
titled to continue the suit begun by him. Their Lordships are of 
opinion that in this case. the right to sue survives and that the 
petitioner is clearly entitled to the order asked for.” It is true 
that the Privy Council allowed the substitution on the ground 
that the reversioner concerned could have been a co-plaintiff in 
the action under O. 1, r. 1, but the decision leaves no room for 
-doubt that the petitioner would be entitled to substitution also on 
-the ground that the right to sue survived. Hence on the death 
pending the suit of a limited owner who had sued as representing 
‘the estate of the full owner the nearest réversioner should get him- 
self. substituted. In Prenmoyt Choudhrani v. Preonath Dhur} it 
was thus remarked: “Ishwari Dassi did not bring the suit on any 
cause of action personal to herself only. She sued as representing 
-her husband’s estate; and the property, if recovered, would con- 
-tinue to appertain to that estate, and would on her death, go with 
the rest of it to the succeeding heirs. These heirs, although they 
‘do not claim through her are... . for the purposes of the suit 
‘her legal representatives . . . and if the right to sue survives as 
-we think it undoubtedly does survive, they are the only persons 
who can proceed with the suit.” This line of reasoning has been 
adopted in almost all subsequent cases, see Ramaswami v.. Peda- 
munayya® Jadubansi Kunwar v. Mahpal Singh The view in the 
instant decision is in accord with these authorities and the contrary 
opinion to be found in Lachhman v. Bans finds little support 
„either in the code or under the authorities. In fact, in the last 
mentioned ease Bhide, J., himself recognises: “There ig-no doubt 
-that a suit of this type is of a representative character,. but the 
question whether an abatement binds all reversioners in such a 
‘ease is not free apes difficulty.” He was however against apply- 
ing the bar of O. 22, r. 9 on the ground “that the aforesaid: rule 
(1913) 28 M.L.J. 535: ILLR: 38 Mad, 406: L.R. 42 LA, 125 aa 
(1896) LLR. 23 Cal. 636, 

(1914) T.L.R. 39 Mad. 382, 
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being a disabling one should be strictly construed.” The other 
reason that O. 22 is really confined to the question of the con- 
‘tinuance of the suit by virtue of the devolution of the deceased’s 
‘right to sue on other persons during the pendency of the suit has 
as already stated no basis in the Code. 


AMULYA Mowan Basak v. Mowoni, LL.B. (1941) 1 Cal. 318. 

This case deals with an interesting question of insolvency law 
which seems to be more or less a matter of first impression. It holds 
that where a debtor applying to be adjudicated as insolvent satis- 
fies the conditions laid down in that behalf by the Presidency 
Towns Insolvency Act, he is entitled to an order of adjudication 
‘notwithstanding that that person is a disqualified proprietor and 
- his estate is under the superintendence of the Court of Wards. 
S. 11 of the Presidency Towns Insolvency Act specifies the restric- 
tions on the jurisdiction. of the Court to make an 
order of adjudication and S. 14 states the conditions on which 
a debtor may present an insolvency petition. There is nothing in 
the sections to suggest the exclusion of a debtor who is a ward of 
Court from seeking the benefits of the Act. Adjudication being a 
matter involving a change of status, the primary condition that 
should be satisfied by every debtor applying to be adjudged insol- 
vent is that he should have the capacity to commit the act of in- 
solvency. Where the capacity exists, the right to an order of ad- 
judication on the’ conditions prescribed by S. 14 being present is 
a statutory right and not a matter resting on the Court’s discretion, 
‘Chhatrapat Singh Dugar v. Kharag Singh The order shall then 
be available as a matter of course, Re: Gopaldas Aurora? 

It is true that the purposes of the Insolvency Acts which are 
enactments of the Central Legislature are wider than those of the 
‘Court of Wards Acts in the different provinces which are matters 
of provincial legislation only, and the provisions of the former 
are in a general sense paramount. Also to equate a disqualified 
proprietor with a minor or a lunatic in regard to his legal capacity 
‘may ‘not be justifiable, The Raja of Vizianagaram v. The Secre- 
‘tary of State for India in Council.8 The question will really 
‘be how far a disqualified proprietor becomes legally incapacitated. 
‘Section 6 of the Bengal Court oF Wards Act declares the dis- 
qualification to be to ‘‘manage’’ his property. Section 7 
authorises the Court of Wards to take charge of all the proper- 
ties of ‘the person. Section 10 (c) enjoins a bar against the 
‘execution of any decree or order against the person or property 
‘of the ward subject to certain conditions; see also S. 64-A. 
Section 51 recognises the capacity of a ward to institute suits 
‘subject to pertain formalities being complied with and S. 60 lays 
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Court of Wards any charge upon or interest in his ‘property. 
The corresponding provision in the Madras Act, S. 34 (1) (a), 
is somewhat wider and declares that ‘‘a ward shall not be com- 
petent to transfer or create any charge on or interest in any part 
of his property or to enter into any contract or to make any 
acknowledgment involving him:in pecuniary liability personally 
or in respect of such property. Dealing with the ex- 
tent of the incapacity of a ward under. the Oudh Land 
Revenue Act of 1876, the Privy Council said: ‘‘From a 
perusal -of the group of sections above referred to, their Lord- 
ships are of opinion, that it was not intended to interfere with 
the personal status or rights of an adult disqualified proprietor 
who is neither idiot nor lunatic, except as regards the manage- 
ment of his property or anything expressly prohibited,” Dhani- 
pal Das v. Maneshar Baksh Singh A disqualified proprietor 
will not thus be under any disability regarding property of which 
he is a trustee, Sri Thakurji v. Hira Lal? Where a ward is a 
hereditary trustee, then under the Madras Court of Wards Act 
it will be for the Court of Wards to arrange for the discharge of 
the ward’s duties as trustee, see S. 63 of Madras Act I of 1902. 
A disqualified proprietor is not precluded from entering into a 
contract of marriage but no adoption by him will be valid except 
when made with the consent of the Provincial Government—see 
S. 61 of the Bengal Act. The language of the corresponding 
section in Madras, S. 34, el. (c) is: ‘‘a ward shall not be com- 
petent to adopt except with the consent of the Court of Wards”, 
with a rider that the Court shall not withhold its consent except 
for, certain reasons. This has been construed to mean that 
ecnsent to an adoption is not to be ordinarily refused, see The 
Raja of Vizianagaram v. The Secretary of State for India in 
Council. In the Bengal Act there is seemingly nothing to sug- 
gest that the consent of the Provincial Government is not to be 
ordinarily withheld. But the provision permitting the obtain- 
ing of such consent ex post facto shows that permission would be 
accorded normally; otherwise the repercussions will be serious 
as adoption affects status. If the conclusion is right that the 
capacity to adopt is not destroyed by a person becoming a ward 
of Court, it will follow that the disqualification operates only to 
‘managing’ the property or dealing with the property directly. 
Adoption: is the appointment of an heir to one’s property in the 
ultimate analysis, and if property can be affected by the opera- 
tion of law consequent on adoption it should be equal- 
ly, unobjectionable if property with the Court of Wards 
gets indirectly affected by any other act of the disqualified pro- 
ae ee aaa aana 
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prietor;:such as the filing of an insolvency petition. It would 
thus:appear that the view propounded in the instant decision is 
in-nooway.against the policy of, the Bengal Court of Wards Act. 
Whether a. similar conclusion will be justified under the Madras 
‘Act issdowbtful having regard to the language of S. 34 (a) which 
prohibits;a ward from entering into any. contract or making any 
acknowledgment involving him in a pecuniary liability.. Signing 
a schedule in insolvency proceedings is to make such acknowledg- 
ment-ahd hence it looks as if under the Madras Act a disqualified 
proprietor .cannot file an | Bpplcenen for being adjudicated 
insolvent: . 





9 SPRL pe : . j 
Akina Brat v. MUHAMMAD ALI Seassa, I.L.R. (1941) 1 
i405." 


“An important’ question of practice, namely, whether a decree 
sued fraud upon the Court can be vacated on application 
ridet S” 151 of the Code of Civil Procedure, which ordinarily 
will not apply when there is another’ remedy available, was 
answered” in the affirmative in this case. A suit for partition 
had beth brought resulting in a decree on the basis of a solenama 
purporting to settle the matter amicably. Later on, an applica- 
tion wasi preferred to the trial Court to- set aside the decree on 
the--allégation, that the suit had been instituted with the peti- 
tiger and certain others as plaintiffs without. their knowledge, 
that thé golenama was also false and without their knowledge and 
that’ the jdecree had been fraudulently procured. Under the 
Eyiglish ‘practice, according to Lord Cottenham, where an 

_ impeached“ decree is so very defective that the Court treats it as 
a hullity.it may possibly be got rid of by motion, see Morrison v. 
Morrison -.In Flower v. Lloyd? after a final judgment had 
been ‘obtained in the Court of Appeal dismissing an action with 
costs; the plaintiff sought by motion in that Court for leave for 
a:‘rehearing of the appeal on the ground of subsequent discovery 
of facts*showing that the order of the Court of Appeal had been 
obtained’ by a fraud practised on the Court below. In refusing 
leave Jessel, M.R., stated: ‘‘If there were no other’ remedy - I 
Shouldsbe ‘disposed to think that the relief now asked ought to be 
granted,-for I should be slow to believe that there were no means 
whatever of rectifying such a miscarriage if it took place; but 
Tam; satisfied that there is another remedy.’’ The principle of 
that case: has been held to be equally applicable in India and that 
itis only‘ by a suit brought foy that purpose or by way of a 
review that the decree should be vacated—see Mirali Rahimbhoy 
vorRahvinbhoy Habibbhoy’ Fatmabai v. Zonbait In the latter 
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case it was stated: ‘A consent decree once duly obtained. cannot 
be set aside by a rule, but if it is sought to impeach. jit, upon 
grounds of fraud, that must be done in a regular suit., "The only 
alternative which the law allows is an application for. review), o$ 
‘‘judgment’’. | The fraud alleged in that case was a: fraud: on 
the Court, namely, that the warrant authorising the Attorney to 
defend the suit on behalf of the third defendant was-forged.In 
the instant decision Henderson, J., remarked: ‘‘If the matter was 
reg integra, I should find it very difficult to hold that these-cases 
ought to be an exception to the general rule. ‘The. remedy iby: 
suit....remains, and in my judgment, it is the most appropriate 
remedy. In all these cases it is an important question of fact 
if fraud has been committed or not, and a suit provides the most 
satisfactory procedure for investigating such facts». ‘There 
were however decisions of the Calcutta High Court holding: that 
a decree obtained by fraud on the Court can be set :.'aside on 
application under .S. 151, Code of Civil Procedure—see Peary 
Chowdhury v. Sonoo Dass Suresh Chandra Ker vii Jogesh 
Chandra Sen? The same view had been taken in Patnai-see 
Sadho Saran Rai v. Anant Rai3 Sheodhar Prasad - Singh’ v? 
Ramdeo Prasad Singh; in Madras—see Vilakathala’ Ranian “vi . 
Vayalil Pachu;> and in some decisions of the Bombay “High 
Court, Basangowda v. Churchigirigowda® In the Bombay case 
remedy through an application was held available apart~‘fromi 
any provision of the Civil Procedure Code. The Court observed: 
“The result has been that there has been fraud committed upon 
the Court. The Court was persuaded to sign a decree to-which the 
defendant had never consented and that upon the representation’ 
that he had consented to it. Therefore once the Court is:asked tovg 
back upon its own procedure, it is not a question whether‘ there 
is.any section in the Civil Procedure Code to warrant ‘the action 
of the Court amending its proceedings. It is an inherent ‘power 
of every Court to correct its own proceedings where it- has: been 
misled’’. : : ne Dees a 
f In view of the English practice being different ‘dnd’: thë 
absence of uniformity in judicial opinion in India, an authori- 


tative pronouncement by the Judcial Committee on this matter 
will be desirable. 
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It is held in this case that in a suit to enforce a simple 
mortgage the equity of redemption is not to be regarded as the 
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subject-matter of the suit and that when a decree results in such a 
suit the defendant cannot file an appeal as a pauper under O. 44, 
r. 1 of the Code of Civil Procedure unless the value of the 
equity of redemption is set out and taken into consideration. In 
a simple mortgage the mortgagor is in possession and enjoyment 
of the mortgaged property and the equity of redemption is cer- 
tainly worth something. Even where a suit is one for redemp- 
tion by the mortgagor the Allahabad High Court has held in 
` Kapildeo Singh v. Ram. Rikha Singh} that the plaintiff cannot 
ask for leave to sue în forma pauperis so long as he can ‘raise 
money on the equity of redemption. This view has been dissented 
from in Madras and it has been held that the equity of redemption 
is itself the subject-matter. in suit in such cases, Sekharan 
v. Eacharan2 In Manicka Chetty v: Narayanaswami Naidu,” 
it was stated that there can be no doubt that the subject-matter 
of a mortgagor’s suit for redemption is his right to redeem or 
his equity of redemption and therefore its value should be ex- 
eluded, in determining whether its owner is a pauper. In 
Nagpur and Lahore the view is held that the Allahabad ruling 
cannot apply. where the mortgagor is not in possession of the 
property, see Chunni Lal v. Gulzari Lalt Baston: v.: Nawab of 
Bahawalpur.’ Whatever may be the position in regard to a suit 
for redemption, the case of a suit to enforce a simple mortgage 
stands on a different footing. The equity of redemption is only 
indirectly involved. It is possible that in execution of the 
decree for sale the property might be lost to the mortgagor. This 
however is not an inevitable consequence but depends on the act 
or default of the mortgagor in the matter of satisfying the 
decree. . In Durga Prasad v, Srinivas} where the facts were 
similar to those in the decision under review, the Patna High 
Court, held that the value of the equity of redemption cannot be 
excluded by the Court in considering the application by the de- 
fendant for leave to appeal in forma pauperis, and that the value 
thereof should therefore be stated. The decision under notice 
has followed this view. E 
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NOTES OF RECENT CASES: 


The Chief Justice and Mockett, J, . National Insurance Company Ltd. 
28th April, 1941. . v. Visweswara Rao and another. 
O.S.A. No. 23 of 1940. 


: Interest—Loan on a mortgage of lands and a life insurance policy— 
Nine per oent, per annum compound interest with quarteri y resis—Whelher 
100 high.” 


An insurance company advanced a sum of Rs. 6,000 secured by a mort- 
gage of certain lands and a policy of insurance on the life of the mortgagor. 
The contract stipulated that interest should be at 9 per cent, per annum 
compound with quarterly rests. The suit on the mortgage was not defend- 
ed. The trial Judge (Somayya, J.) refused to allow more than 64 per 
cent. compound interest. On appeal, 


Held, that nine per cent. compound interest was not so high as to 
justify the Court in reducing it especially when the borrower did not com- 
plain, i 


S. Parthasarathy and V. K. Tiruvenkatachari for Appellant, 
Respondent not represented. 


K.S. ° ——— 


The Chief Justice and Mockett, J. Venkayya v. Raghavamma. 
- 29th April, 1941. A.A.A. O. No. 261 of 1940. 

Husband and wife—Decree for maintenance in favour of wife—Keae- 
cutability of, after subsequent cohabitation—Civil Procedure Code (V of 
1908), O. 21, r, 2—Discharge of decree—Provisions for—Applicability, 

Though a Hindu wife may not sue for judicial separation she can if 
she is compelled to live apart. sue for and obtain a decree directing her 
husband to maintain her. A deeree obtained by a Hindu wife against her 
husband for maintenance differs in no important respect from an order 
for permanent alimony embodied in a deeree for judicial separation. Where 
the wife resumes cohabitation after obtaining the maintenance deeree, the 
decree is annulled by reason of the subsequent resumption of cohabitation 
and therefore the wife cannot execute the decree. 


English and Indian authorities reviewed. 
Haddon v, Haddon, L, R. 18 Q.B.D. 778, applied. I.L.R. 2 Rang. 
163, followed. | 
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2 


It is not a question of procedure or adjustment or satisfaction of the 
decree. ‘The question is whether the Court is to enforce a decree the basis 
of which has, by the action of the parties themselves, been demolished. 

A. Lakshmayya for Appellant. 

K. Kotayya for Respondent, 


K.S. -_ 
Pandrang Row, J, 9 + feo. t Rajammal v. Chakrapani-;Chetti. 
and May, 1941, C.R.P. No. 1153 of 1940. 


Jurisdiction—Suit for declaration that mortgage docwment is void and 
not binding on plaintiff—Value for purposes of jurisdiction, i 

In a suit for a declaration. that a mortgage is not binding, there is no 
reason why a different valuation should be adopted for jurisdiction from 
what would be adopted in a suit for cancellation. The face value alone of the 
document should be taken as the value and the : fact’ that interest has 
accrued, increasing the amount due under the document is immaterial. 

C. Padmanabha Atyangar for Petitioner, ; 

M. S, Venkatarama Aiyar for Respondent. | 





K.S. 
Patanjali Sastri, J. Kotayya v. Ramakotayya and another. 
2nd May, 1941. C.R.P. No. 1669 of 1937. 


Provincial Insolvency Act (V of 1920), 8, 28 (5)—Agriculturist’s pro- 
perties—Exemption from vesting—Test—Material date. 

The question for determination in claims for exemption, under S. 28 
(5) of the Provincial Insolvency Act is whether the insolvent was an “agri- 
culturist”? at the time of the adjudication when the vesting is to take place 
and not the time of the enquiry into the application. 

_P. Satyanarayana Rao for Petitioner. 

V. Rangachari for Respondent. 


K.S. l — 


Burn, J. Venkatarama Iyer v. Samayan. 
‘25th April, 1941. | . C.R.P. No. 1215 of 1940. 

Practice—Vakalat—New receiver—Necessity to bring himself on record 
and file fresh vakalat. i 

It is obligatory upon a new receiver to get himself brought on record 
in place of the former receiver (28 Mad. 15). This cannot be done hy 
substituting his name in the vakalat executed by. his predecessor. The 
engagement made by the former receiver must be treated as having come 
to an end with his discharge and the new receiver must engage his vakil 
afresh. 

J. Subbuswami for Petitioner. 

The Government Pleader (K. Kuttikrishna Menon) for Respondont. 

K.S. 

Horwill, J. l Rebiyath v. Mayankutty. 
lst May, 1941. C.R.P. No. 352 of 1939. 

Limitation—Acknowledgment of liability—What amounts to, 

A statement by the defendant in a letter to the plaintiff (the deceased’s 
legal representative) saying that ‘‘a sum of Rs. 964-4-10 was lying as 
balance to his (deceased’s) credit in our accounts nt the time of his death” 
is not a present acknowledgment of an outstanding debt. 

Case-law discussed. ; 

D. Pocker for Petitioner. 

K. P. Ramakrishna Aiyar for Respondents. 








K.S. 
Wadsworth, J. Chinnammal v. Sundara Rao. 
2nd May, 1941, C.R.P. No, 2472 of 1939. 


Civil Procedure Code (V of 1908), 0. 34, r, 1—Scope. 

When in a suit by an assignee of a mortgage from the trustee under 
the mortgagee’s will, the mortgagor sets up the title of the mortgagee’s 
heir and the latter repudiates the will and claims to be impleaded, the 
Court is bound under O. 34, r. 1, ©. P. Code, to implead the heir and 
decide who is entitled to the mortgage debt and who ean give a valid dis- 
charge to the mortgagor. 


T. S.,Vaidyanatha Atyar for Petitioner. 
U. S. Ramaswami Aiyar for Respondent. 





K.S. 
Horwil, J. Syed Muhammad v, The Donation Union 
2nd May, 1941. ` Link of Railways. 


C.R.P. No. 1270 of 1939. 

Contract Act (IX of 1872), S. 74—Applicability. 

One of the rules relating to a Mutual Benefit Society provided that: 
“A member who fails to pay his subscription by the last day of the month 
for which it is due shall be regarded as a defaulter. As such, he shall be 
allowed two months of grace for payment of arrears of subscriptions and 
if by the end of the second month of grace, no payment is received he shall 
eease to be a member of the Link and he shall forfeit all rights and claims 
on the sogiety,’? Plaintiff having committed a breach of contract, asked 
for the return of the money paid in by him contending that the ‘provision 
for forfeiture was a penalty within the meaning of S. 74 of the Contract 
Act. 


NRC 
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Held, that ‘S$. 74 hag no application to ‘the ease. S. 74 deals with 
cases in whieh a person stipulates that upon breach of contract by him, he 
will pay something to the innocent party of the contract. In such cases, 
the party aggrieved is entitled by way of damages to receive un amount 
not exceeding that stipulated by way of penalty. Bunt the money 
paid in:by the plaintiff ceased to be his ag soon as he paid it to the society 
and he cannot recover it. To allow him to recover will be giving him 
vompensation for the loss that has accrued to him through his. breach of 
contract and. not relief against a harsh penalty. 


S. K. Ahmed Meeran for Petitioner. 


C. Krishmaswami Aiyar for Messrs. King ‘and Partridge Solicitors for 
Respondent. - ; i , 


K.S. ga, 
Wadsworth and Somayya, JJ. Kandappa Goundan, Accused. 
23rd June, 1941. Crl. App. No. 143 of 1941. 


. and Crl. R. ©. No. 28 of 1941 
in (Crl. R.P. No. 266 of 1941). 


Criminal Tial—Offence of murder—Motive sexual jealousy—How “far 
ground for awarding lesser sentence. 


King-Emperor v. Dinabandu Mitra, (1 Cr.L.J. 62) is not an authority 
for the proposition that when the motive for a brutal murder is sexual 
jealousy the lesser sentence should ordinarily suffice. The question whether 
there are grounds for imposing the extreme penalty must ‘depend on the 
facts of each case. It cannot be said that the more existence of the 
sexual motive is automatically sufficient to render the death penalty un- 
suitable. The judges have upon them a duty to study the facts and 
arrive at the difficult and responsible decision as to the propriety of the 
lesser punishment. 


M. Santosh for the Accused. 
Publie Prosecutor (V. L, Elhiraj) for the Crown. 





K.S. 
Wadsworth, J. ; Janab Abdul Razak Sahib, Mutavali v, 
8th July, 1941. Narayanaswami and others. 


Crl. R. C. No. 517 of 1941 
and Cri. R. P. No. 487 of 1941. 


Criminal Procedure Code (V of 1898), S. 144—Civil Court seized of 
matter declining to.restrain owner of pronerty constructing building—Order 
under S. 144, Cr. P. Code by magistrate—Propriety . 

Where the Civil Court „which is seized of the matter has declined io 
restrain the owner of property from constructing a building thereon, merely 
because of an apprehension regarding the future use of that building, it is 
improper in the absence of any real emergency for the magistraċy to fall 
back on S. 144, Cr. P. Code and nullify the effect of the Civil Court's 
order. f 


B. Pocker for Petitioner. 
Publice Prosecutor (7. L. Ethivaj) for the Crown. 
Respondents not represented. 


K.S. ` S, 


The. Chief Justice and.. wee -Siddamuilana v. Pompdana..Setty 
Chandrasekhara  Aiyar,, Je = and Debt Conciliation, Board, . 
16th duly, 1941 oo. wee Adoni. 
how ied oa 4. "R: Mi i s ,c. M. P. No. 7313 of 1940. 


' Madras: Debt Ginem ees (XI. ‘of 1986), "5.3 (4)—Disagreement 
paladen: members! of the sida ia uh of -chairman to decide: ‘by. his iti: 
vote. oe Cow, ya 6 are ee j ny 


oad The ‘genie debt’ vas’ declared discharged under S. 10” (2) of the 
Debt‘ Conciliation Act’ om the ground: that lid Had’ not complied ‘with the 
notice” served > upon fim ‘under S. 10: (1): ‘The’ ‘chairman’ of the Board 
held that-he had been served. and in. consequence’ ‘his ‘débt: should be declared 
discharged under S. 10 (2). One of the other two members of the Board 
considered that there was a doubt. whether the. petitioner, had been .cerved, 
and he was in favour of, giving him the benefit of it. The third member 
refused to give any decision and ‘left the meeting. Thereupon the chairman 
gave his casting vote against the petitioner. 


“Hala, ina “petition, to “quash the’ proceedings, that in the; circumstances 
it canindt Pe said’ that tle chairman’s decision was an arbitrary onè, nor can 
it be said that he had acted! ‘contrary: to law’ Tlie fact that there was dis- 
agreement between him and the other members ‘of ‘thé Board” who’ remained 
to’ decide the: case,’ gave the chairman thè right of finally deciding - ‘thie’ matter 
[S. 3-(4)]. -‘The#Court cannot issue a writ of certiorari ag there has been 
no arbitrary or unlawful action. aM AEI i no 


ie 


K. Sriniwwasa Rao for Petitioner.’ oe 


A. Gopalacharly for 1st Respondent.” 


` The Government Pleader” = Kuittikrishna Menon) on behuilt òf the 
Board: 


+ ý i ` 


E.S, ea ma PER e Sa 
naHorwil, F. ozo oon Yelumalai Chetti, Accused. 
16th July, 1941.. -+ 4 Ori.R.C. No. 1 of 1941 


NG aie TAN Cil. R.P. No. 1 of i941. 
Madras Gaming Act (III of 1930), Ss. 3 and 4—House in which bet- 
ting Op horse 7406 takes place—If ‘common gaming house’ nder 8. 3— 
Paraphernalia of betting found in the house—How. far, evidence. 


- No doubt the main part of 9; 3 reads, as if it dia not apply to horse 
racing, because it refers to a “room or. plage in which cards, dice, fables or 
other instruments of gaming are kept or used?’, such expressions being 
hardly applicable to the slips drawn in connection with betting on horse 
racing. But the second paragraph of that section says “ ‘gaming’ includes 
wagering or, betting om a horse race”. 


val 


Accordingly, ʻa house in which wagering or betting on horse race takes 
place. is ta ‘dommon-ganiing house. It cannot be said that the wording of 
Ss. 4 (i) and,4-(#) makes it impossible to apply. the definition of a eom- 
mon gaming house to a ‘house in which such wagéring or betting on horse 
race takes place. 9. 6 enables a Court to. take as evidence of a building 
being a common. gaming house the mere fact that the paraphernalia (betting 
slips, ete.) of betting were found in it. foam A va 


T. B. Venkatarama Sastri, r: pee Vaz, K. Seshagiri ‘Rao Naidu ond 
x. Krishnamurthi for-Petitioner i 


The Public, Prosecutor (P.L. ERA, “for ‘the Crown, 
K.S. 
NBC, 


‘ 





Shamil ude eet alte Venkataraghava -Aiyar, ‘Accused: 
16th: Judy, 1941, CIE ae Orl. B.C. .No. 161-o0f' 1941: 
Crl. R.P. No.:16416£ 1941. 
Madras Local Board dot? (XIV of 1920), Ss. 193 and 207—Storing 
and .selling-i firewood: within Panchayat. „Board .limits—No licence necessary, 
-) Schedule VII -o£ the Local ‘Boards ‘Act, wnlike Sch. -VI of ithe City 
Municipal Act, does not require that a licence should be taken out ‘for 
storing firewood. Accordingly where a person, failed to .obtain a. licence 
for storing and selling , firewood. during. ‘the year. 1939- 40 within- the. limits 
of iB. Panchayat ‘Board, “he, has. “committed no. offence in ‘storing firewood., 
_ Quaere. -Whether the could sell firewood „without a licence and by: do: 
ing -s0 exercised a trade. r: | p «,' sey “areo ota, 
nn Æ. uy., Ramachandra :Atyar :for: Aan; a Ka at 
4 TH Public ‘Prosecutor T ‘I. Ethiraj) “forthe Crown. ee 
"a syn. $ a 
"K.S. 


Somayya, J. Heads, "Mahamad Ebrahim ¢ v, Allapichei Rowther. 
16th July, 1941. T l Uy ete te i 8. A. No. “B78 of 1938. 
vih Civit Procedure ‘Code , ca of 4908), 5. 13-—Ex parte , decision: of. foreign 
Couri — When, one. on merits. Sf 
„~ A decision of'the' Puise Court: pietii: ex parte but on ‘proof, otake 
plaintiff/s claim according , to. the procedure of that: Court is a «judgment 
on the merits within the meaning of the term as used -in:S. 13 of-the- Civil 
Procedure Code. 50 Mad. 261, followed. | 

K. V. Srinivasa Atyar for Appellant. a 


i C. 5. poet and D. Ramaswamy Aiyangar, for Respondent. 

cor ala — 

Wadsworth, J. es pe Raja V. Maheswara. Rao 
16th July, 1941. f ; v. Narasimha Rao. 
pa. a tea barat, C.R.P. No. 476° 0f 1941. 
atari brite’ Relief Act (IV of 1938), S. 3 (i) —He-united 
Hindu Family—if undivided” Hindu Tamin y for: purposes of S. 3 (G) of Act 
ip of “gong; 8 H" 

“A ‘reunited Hindu’ ‘family. is for the purpose of S. 3 of Madras Act’ IV 
of 1938 an ‘widividea' Hindu family. 4 

The ‘Advocate-Gerieral ‘(Sir "A. Krishnaswami diyan), B.’C. Besha- 
chala "diyar ind Oe ‘Krilia Reddy fór Petitioner: ‘ meat ee 
Ah ‘Ch. | "Raghawa, ‘Rao “for ‘Respondent. ; 








PANS Rr wo? an i n ' : 
Venkataramana Rao, J. ` “MHLH. ‘Madrasa ‘School v. 
leth July, 1941... : ee Council, :Tiruvarur. 


` 


E . SA.: No.. 51125 sof-i1940.. 

Madras: District Municipalities Jot. (F of 1920), 8\.267-A—Owner of 
private market. in a municipality AR i entitled to ‘prevent tke munici- 
pality. from -opening ‘a new marketi : - Hi 


11 CATT that S.’ 267-4. of the Madras District ‘Municipalities ‘Act. says ‘is’ 
that it is open to a Municipal Council to dequire’ the rights of any person 
to, hold a private ‘market: That- does not confernany tight»on. the. bwndr of 
a private market to compel the municipality to acquire. his right -andi not 
open a new market. The English common law rule that the owner of a 
private market can“prevent another market being opened within a radius of 
62 23 miles, is an artificial rule and-is-not countenanced even in England as 
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being a sound. one. It is not a rule which-is:based. onzany -equity, ot: prin- 
ciples of good conscience which the. Courts:are compelled to.adopt.in, India. 
There is no such thing as a market franchise or a right to hold a_market 
conferred by, grant from the Crown in India. gns 
47 Cal. ‘1079, rélied” on. 
GK. Rajah Aiyar, ana | KK. S. Desikan for Appellant. i 
8S, Muthiah Mudaliar for ‘Respondent. ., , A i 





EBs -b a pet ah 3 
Somayya, J. oa Avana Mana v, Maria Kotti Umma. ` 
17th July, 1941. A i S.A. “No. 686 of 1938. 


Transfer of Property Act (IV of 71882), S.:59—Riule as “to attestation 
of mortgage—If applicable to registered -hypothecation bond of a.fund im 
Court, 
“On a gati. whether a registered bond hypothecating a. fund’ „in 
` Court executed .by the first defendant, but not properly attested, “operated 
as a, valid -hypothecation, (nee ae 
. Held, that the; -provision- regarding: attestation in S.. 59,.of,.the ‘Transfer 
of, Property.-Act -was.not applicable: to -arcase .of -hypotheeation, of . movables 
and -therefore.the,;bond : PRANE as a eee of the. fund in, 
Court... taa oa mea 4 i : 
ON, R Sesha Airani Appellant. 
B. Pocker for Respondent porig a no instrubtion; 


‘ 





ES. Bete eee = : 
The : Chief, Justice. and Aer a ; a Nenugopala:Mudaliar : v.. 
Chandrasekhara diyar, Je s o { 11 Ekambara Naidu. 

18th July, 1941. +Q.90A..No. 4 of 1941. 


"Madras: High Court siae, ipa 0. XLV, 7:7, obs, ar de 
git paisi vt , 
: ‘Beforesan order. under ! cl.’ (a): of T. 1 ‘of o. 45 1 Original Side ‘Riles, 
toipay into Court moneys in the-hands of executors, ete, it-must beadmitted 
by the-exeeutors,; administrators or trustees“that they ‘have money actually 
in their hands. Clause (d) ofr. 1 of O. 45 does not-refer-to: moneys- which. 
ought to be in their hands but: only: says that an‘ originating summonsx<may 
be’ taken:.out ,under its, provisions for: an order directing, payment into Court 
of moneys in the hands of executors, administrators or trustees. 

N. Panchanatha Aiyar for Appellant. 
y. Sundararajan for Respondent. 








K. 8: Y MU ate N 
Chaiidrasekhara “Aiyar T. ` Ma p é 'Venkatasubbiah v. 


18th July, 1941. pe ee Ce TT Nenkatasubbiah 
| i ee ty C:B:P, “No; 1185-0f 1939. 

Practice —Suit a small: cause nature numbered and tried as an ‘original 
suiteas the: presiding: District -Munsif had‘no’ smal cause jurisdiction— 
Appealability of decree in: suth sit.“ Hage ged 

A suit in a District Munsif’s Court was filed originally on-the small 
cause side as.it ought: to have been but-was“later triefl-as.an original suit 
as the District Munsif who happened to try it had no small cause powers 
and could not try it except as an original suit. In a revision petition, on 
the question whether an appeal could lie from such a decree, 


Held, that such deeree was appealable. 69 M.L.J. 443, distinguished. 
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ciny: v Vasudeva: Rao. for Petitioners vsi s fe aol osb auos poun 

Hastert Benhagiri” Rao ‘for’ ‘Respondent! ie eg tae 

AT gt ote Ti - ve aly ee Wia A $e NG 
Venkataramana Rao, J. ~~ ana ` Ramanathan’ ‘Chettiar ve 
21st July, 1941. . f Sri Ramaswami Bank, “Ltd. 
a fhein © -> A:A.A:OL No. 8-0f 1940. 


Civil Procedure Cole (V of 1908);-0..-21,'#! 90, ‘ProvisoIntra vires. 


Proviso 2 to O. 21, r. 90, Civil Procedure Code (Madras), is not ultra 
tires the rule- “making powers of the High Court. 


inte: ES ' Ramabhadra, , diyar for ‘Appellant. 


wow ha 
by B. 7. Fiswanatha. Aiyar for., Respondent. rade MA so ray 
r K.S. o tae wto, Gee ee NGA a P . Week tg 
Gentle, J. i a h Chinoy v. Chinoy. i 
26th Silly, 1941. PS CME ai Mae a, 
ee pe be A No. 1360 of 1941 


in O.M:S8.:‘Nov'3 of 1941. 
-’! Parsi Marriage and Divorce ‘Act: (TIT: of; 1936), S» 47-B—Leave'to' sue 
obtdined on: the Original. Side ‘of ‘the: Madras High :Court—Revocation ‘ of: 
leave, how to be sought—Remedy. is by way of appeal ‘only as provided by” 
S. 47-B of the Act and not by application under the Original Side Rules——: 
Rules inconsistent with the Parsi Marriage and. Divorce Act, nor applica- 
ble to cases wnder the Act. |: ,,,, PA 

Where leave to sue on the Original Side of the High Court has. ‘been 
obtained in a Parsi Matrimonial Suit, the remedy of the party insisting to 
have such leave set aside is by way of appeal as provided in S..47-B of- 
Act ITI of 1936 and not by way of an application.to revoke’ me leave 
granted, under the Original -Side rules. 

‘Though under. the earlier. Parsi Marriagé and Divorce n'Ac XV of’ 1865 
there was a provision enabling the High Court to frame rules'of procedure 
for cases :coming under: the. Act there is no such provision, in the present 
Act -IIT of 1936 and the provisions of the latter Act alone would apply and 
the rules of. the Original, Side cannot bẹ availed of if inconsistent „with the 
Prosa, of, that Acto a ei ` ero un on 

“8: F. 0B. Row for Applicant (Defendant)! ot Sigal 

C. R:  Pattabhiramaw and C. T. ‘Nilakartan: ‘for’ + Respondent (Plaintif). $ 


K.S. 


Fenkataramana Rao, J. Set, 3 Staniappa, Mudaliar w. 
25th July, 1941. Kuppuswami Mudaliar. 
S.A. No. 784 of 1940. 
_. Hindu Law—Maintenance—Adult illegitimate son-—If. entitled. to, olaim 
maintenance from „putative father personally, ee : 
Under the: Hindw Law a-putative father who does not TE any “joint 
family or ancestral: properties is. under,.no personal obligation to maintain 
his adult. illegitimate son... An illegitimate son. cannot. claim . any higher. 
rights regarding maintenance than a legitimate, son. a OPS 
af. Chelva. Aiyangar for Appellant. ...: , es a od 
M“. laid ae for ie ‘Ramaswam Atyar for’ Respondent, . 
eg. es * oe a 
hae ake MERE: a Saye oe a MB ce A Ne x : pe 
ee ete oak! Se th ie Mat San Nd 
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Wadsworth, J. eS a Krishna ‘Menon v. Kunjandi. 
16th July, 1941. C.R.P. No. 1448 of 1939. 


Madras Agriculturists’ Relief ‘Act ‘UV of 1938), S. 15—Scope—Mort- 
gage by jenmi with possession and a lease, back of the property to jenmi— 
Rent payable by, is not “interest ’—-Morigagee whether “mtermediary’— 
Right of morigagor-lessee to relief im respect of arrears of rent. 

In the case of a mortgage with possession and a contemporaneous lease 
back the “rent” payable is not “interest” so far as Act IV of 1938 is concerned. 
The, léase although contemporaneous with and closely related to the mort- 
gage must be regarded as a lease and the payment thereunder must be re- 
garded as rent. (1940) 2 M.L.J. 760. ; 

Such a mortgagee leasing ‘back the properties ‘has an interest ‘entitling 
him to possession of the land which he has transferred to another, namely, 
the :jenmi himself. The mortgagee is therefore an “intermediary” as de- 
fined by the Malabar Tenancy Act. The “rent” payable to the mortgagee 
therefore falls within S. 15 of Madras Act IV of 1938 and the-mortgagor 
jenmi is entitled to relief under that section if he has: made ‘the ‘required 
deposit within the time laid down in the Act. 

P. Govinda .Menon for Petitioner.. 


A. K. Pavitran for Respondent. i ah 


K.S. . 
Venkataramana Rao, J. , . Pethaperumal Chettiar v. Vadisi 
4 16th July, 1941. KA |... Pillai and another. . 


ants 


SAL No. 879 of 1939. 

Madras Estates Land Act (T of 1908), S. 77—Right to recover 
rent—Failure to exercise—If confers on the ryot the right -to melwaram. 

Once when it is declared in a suit that the defendants :were the -ryots 
in possession of the kudiwaram interest and: not entitled to the melwaram 
interest, the mere non-collection of rent by the landlord would’ not confer 
adverse title on the ryots. Accordingly where a suit -is brought within twelve 
years, from the date.on which the. legal relationship was’ declared by ‘the 
prior judgment, for the.recovery of rent for three :years priot ‘to the suit, 
no question of adverse possession arises as to the melwaram. 

P. S. Sarangapani Aiyangar. fer Appellant. 

R. ‘Narasimhachari for Respondents. ` 


KS. E 6 
‘Burn and Happell, JJ. Gangi Reddi v. Narasimha Reddi. 
17th July, 1941. ` €.M.A. No. 179 of- 1939. 


Provincial Insolvency Act (V of 1920), Ss. 4, 9, 24 and 25—Scope— 
Petitioning creditor's. debt and right to apply for adjudication of debtor. as 
imsolvent questioned—Insolvency Court bound to decide the question. 

In a creditor’s petition for adjudication of the debtor as an insolvent, 
the debtor disputed the debt of the petitioning creditor and his right to 
present the petition and the District Court dismissed the petition holding 
that complicated questions of law and fact arose and in the alleged exercise 
of its discretion referred the petitioning creditor fo a regular suit to establish 
his debt. On appeal, 

Held, that (1) 'S.-4 of the ‘Provincial Insolvency Act comes into play 
saly after an'order of adjudication is passed. 


(2) ‘There is no discretion conferred on an Insolvency Court by any 
of the provisions of the Act to refer a petitioning creditor to a regular suit 
to. establisif his right to apply for an order of adjudication. 

(3)-It is the bounden duty of the Insolvency Court to decide. on, the 
right of the petitioning creditor to apply for adjudication, however compli- 
cated the question may be. 

NRG 


“eharyulu for Respondents. 
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' $9. Bori. - 162, dissented- from, E Ng a 
- Kasturi eshagiri Rao for Appellant. 4 
V. Govindarajachari and P. Ramalinga Reddi for Respondent 
KS. 


Somayya, J. Ittichiri v. or Menon and others. 
18th July, 1941. S.A. No. 309 of 1938.- 


Malabar Tenancy Act. (XIV of 1930), S. 17—Right of kanomdar to 
call upon his immediate landlord for renewal—Property belonging to public 
temple—Madras Hindu Religious Endowments Act (II of 1927),. S. 76— 
Necessity for sanction. of lease or mortgage for over 5 years—Effect on 
right of renewal under Malabar Tenancy Act, S. 17. 


Where the kanomdar is entitled to call on his immediate: ‘landlord tor 
renewal of his kanom for 12 years, the fact that the properties, belong fo 
a public temple cannot affect the right of renewal. The bar enacted in 


S. 76 of Madras Act II of 1927 cannot apply to the case of a compulsory 


renewal under S. 19 and Ss. 22 to 25 of the Malabar Tenancy Act. 
D. A. Krishna Variar and Ravi. Varma for Appellant. 
P. Govinda Menon and D, H. Nambudripad for Respondent.. 


K.S. 





‘Wadsworth, J. Natesa Naicker v, Sambanda Chettiar. 


21st July, 1941. |" A,A,O. No. 436 of 1940 and C.R.P. No. 491 of 1941, 


Civil Procedure Code (V of 1908), O. 47, r. 1—Decision Cpe 
leading authority—How far ground for review. 


The decision in 46 Mad. 955 is not an authority for the view ibak 
whenever a Judge has overlooked a ruling he has power to review his deci- 
sion; nor is it authority for the view that whenever after a judgment has 
been pronounced a subsequent ruling changes the accepted view of the law, 
that subsequent ruling can be a ground for review. Where however the legal 
position is clearly established by a well-known authority and by some unfortu- 
nate oversight the Judge has gone wrong by the omission of those concerned to 
draw his attention to the authority, it may in a proper case be a ground for 
review coming within the category of an error apparent on the face of the 
record. 

R. Thirumalat Thathachariar and R. V. V. Thathachariar for PA ppeuani 


A: K. Muthuswami' Aiyar for Respondent. 





K.S. 
Wadsworth, J. Susans v. Imperial Bank of: India ‘at 
21st July, 1941, Rajahmundry. 


C.R.P. No. 1145 of 1941. 


Madras Agriculturist? Relief Act (IV of 1938), S. 4 (e)—Debt due 
to ‘Imperial Bank—Suit on—Agreement by bank to transfer in futuro the 
fruits of the decree to a third person—Debt whether exempted under S. 4 (e) 
of Act IV of 1938. 

Where there is no transfer in praesenti of a debt or decree in its favour 
by the Imperial Bank to a third” person but a mere agreement to transfer 
im futuro the fruits of the decree, that debt is one falling. within S, T (e) 
of Act IV of 1938 and cannot be scaled down. | k E 

P. Somasundaram for Petitioner. eae 


O. T. G. Nambiar instructed by King and Par PRE and P F. Vallabha- 


5 
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Abdur Rahman, J.. . .  :+... © Krishnamachariar, v.. Lakbhmi -Ambmal. 
23rd July, 1941. . 20° * 2 US S.A. No. 903 of 1938.00:° 7: 
Madras Land Encroachment- Act (III “of 1905), S. 6—Assignment- of 
site by Government after cancellation of previous lease to another—Right 
‘of assignee to sue previous lesseé for possession in Civil Court—Effect of 
S. 6 of Act, III of 1905: i 
‘The defendant was granted a site by the Government on patta on certain 
conditions. When the defendant failed to comply with those conditions 
the Revenue Divisional Officer cancelled the assignment and the Tahsildar 
assigned the site to the plaintiff who then sued the defendant for possession 
thereof. It was contended by the defendant that the suit was not compe- 
tent and that it was incumbent on the,Government to proceed under S. 6 
of Land Encroachment Act, which would give him,a right of appeal to the 
revenue authorities and failing that a right to bring a suit within six months. 


Held, S. 6 of the Land Encroachment Act, gives a summary remedy 
to the Collector but does not take away the right of the Government to 
proceed in a Civil Court or the right of an assignee from Government to 
proceed against the previous lessee in a Civil Court. 38 Mad. 674 distin- 
guished. The defendant can have no grievance if he, instead: of being 
compelled to sue in a Civil Court is forced: to come to: the Civil Court as 
the defendant in a suit instituted either by the Government or by the 
Government’s assignee. ; : 

M. Krishna Bharathi and S. Annamalai for Appellant. 


S. Ramanujachariar for Respondent. 


K.S. an 
Horwill, J. Sebu Muhammad Maraikayar—Accused. 
24th July, 1941. Cri. R. C. No. 259 of 1941. 


Cri, R. P. No. 245 of 1941. 

Madras Local Boards Act (XIV of 1920), S. 229—Uttering offensive 
abuse against third person on the occasion of a demand for tax being present- 
ed to accused by a bill collector—Whether offence under S. 229 of Local 
Boards Act—‘Molest’—Meamning. 

The petitioner uttered abusive language against some unnamed persons 
on the occasion of a demand for tax being presented to him by the complain- 
ant, a bill collector of a panchayat board. It was contended by the prose- 
cution that the uttering of offensive abuse amounted to ‘molesting’ and an 
offence under S, 229 of the Local Boards Act. 


Held, that S. 229 does not make punishable molestation during the 
course of the performance of the duty but only one i the performance of 
the duty, which suggests that the abuse should not merely take place while 
thg person is engaged in his duty, but it must in some way interfere with his 
work. Where the person abused was not the bill collector but some unnamed 
person, inimically disposed towards the petitioner, who had given information 
leading to an exaggerated assessment though a conviction under S. 504, 
I.P. Code, would have been proper the conviction under S, 229 of the Local 
Boards Act cannot stand and must be set aside. ` 

S. Ramachandra Aiyar for Petitioner. 

The Public Prosecutor (V. L., Ethiraj) for the Crown. 


K.S. 


Horwill, J. Sudalaimada Kudumban—Accused. 
30th July, 1941. Cri, R. C. No. 367 of 1941. 
° Case Referred No. 18 of 1941. 
Criminal Procedure Code (V of 1898), S. 349 (1) and (2)—Scope. 
A stationary Sub-Magistrate found the accused guilty of an offence 
under S. 324, I. P. Code, but as he thought that an order under S. 106, Cr. 
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P: Code, had to. be: passed against the accused and he had no ‘power “to do 
so himsėlf; he acted under S. 349 (1), Cr. P. Code and submitted the 
proceedings and forwarded the accused to. the Sub-Divisional. Magistrate 
to. whom'he was immediately subordinate. The joint Magistrate instead 
of acting under S. 349 (2), Cr. P. Code, considered the proposal of, the 
Sub-Magistrate that proceedings should be taken under S, 106, Cr. P. Code, 
and came to the conclusion that it was not necessary. He thereupon-sent the 
case back to the Sub-Magistrate for disposal. 

‘Held, that the joint Magistrate was bound to dispose of the case him- 
self, although he was not, of course, obliged to pass an order of the nature 
considered necessary by the stationary Sub-Magistrate. 

The Public Prosecutor (V. L. Ethiray) for the Crown, 


Accused not represented. 


K.S. 
'Horwill, J. “Rek. v. Jayagopal and others, , .. 
30th July, 1941. ` ‘“CriR.C. No. 373 of 1941 (Cr.R.P. No. 354 of joa). 


Madras City Police Act (III of 1888); S. 47—Money found’ vin the 
pockets of persons found to be guilty. of betting son: horse races in a.gaming 
house—When liable, to forfeiture—Principles: \ | 


Under S. .47 of. the City ‘Police Act, the Magistrate may order -all -ot 
any- of the articles seized in a gaming house or the proceeds thereof to ‘be 
forfeited: Money found in the- pockets of ‘the persons. found guilty of 
betting on horse races in a premises had also been seized by the police. On 
the question whether this money ought to be forfeited, 

Held, that the general principles. to be adopted by a Magistrate i in con- 
sidering: a question’ of this kind ig whether the money is likely to have been 
used in connection with the gaming. If it is likely to have been so used 
the Magistrate should order forfeiture otherwise not. 


Crown Prosecutor (P. Govinda Menon) for the Crown, 
A. S. Veeraraghavan for ie apa 


K.S. ; < 
The Chief Justice and l Narikkal Chathan v. 
Chandrasekhara Aiyar, J. x Kesavan ‘Nambudri. 
31st July, 1941. “S.A. No. 580 of 1938. 


Malabar Tenancy Act (XVI of 1930), S. 20, sub-S, (5)—Eviction— 
Grounds—Landlord requiring holding bona fide for his own cultivation— 
Meaning of “requires’—Element of need or necessity not essential. 

When a landlord demanded or asked for or sued for any -land.on the - 
ground that he wished to cultivate it himself his statement must be made 
bona fide; there need be no element of need .or necessity and the word 
“requires” in sub-S. (5) of S. 20 of the Malabar Tenancy Act does not mean 
“in actual positive need”. 

View expressed in S, A. No. 538 of 1939, (1941) 1 M. L. J. N. R. C.) 
p. 77, approved and that in S.A. No. 42 of 1939, not followed. 26 C.W.N. 
499, distinguished. 

P. Govinda Menon for Appellant. 

D. H. Nambudripad for Respondent. 


KS. 
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‘Burn and Happell, JJ. ` atO “ Subbayya and others v. Official Receiver, 


16th July,” 1941; \ . Cuddappah. 
C.M.A. No. 368 .of 1939. 


Provincial Insolvency Act (V of 1920), S. 50—Expunging debts from 
the: schedule of creditors—Burden and standard of proof. 


The Official Receiver moved for expunging certain debts from the 
schedule of creditors framed by him and relied on certain suspicious circum- 
stances, as disclosed in the evidence of those creditors. 


Held, (1) that the burden was on the receiver who wanted to have the 
names expunged and not on the creditors; (2) that the creditors could 
only adduce evidence regarding the due execution of the promissory notes 
and .the passing of consideration thereunder and if inspite of that the sus- 
picion remained they could not be expected to do more, The Court’s decision 
ought to be based on the positive evidence in the case and not on suspicious 
circumstances, 


Kasturi Seshagiri Rao. for Appellants. 
Respondent, unrepresented. 


K.S. 
‘Horwill, J. The Public Prosecutor v, Satyanarayana. 
22nd July, 1941. Cr. App. No. 178 of 1941. 


Criminal Procedure—Acquittal after consideration of evidence—W hen 
to be set aside. 

Ordinarily an accused who is acquitted can argue that the Magistrate 
after giving the evidence his careful consideration had come to the conclusion 
that the prosecution had not proved beyond all reasonable doubt that he was 
guilty of the offence with which he was charged. But where the judgment 
of the Magistrate is clearly unjudicial (no fair and unprejudiced discussion 
of the evidence being found anywhere in it and there are points in the prose- 
cution case that need careful consideration and cannot lightly be brushed 
aside), the order of acquittal must be set aside and the appeal remanded for 
fresh disposal.” 


The Public Prosecutor (V. L. Ethiraj), for Appellant, 
P. V. Rajamanar, K. Subba Rao and N. Seshachalam for Accused. 
“K.S. 


Wadsworth, J. Kondama Naidu v. Subba Reddi. 
23rd July, 1941. S.A. No. 782 of 1938. 

Madras Estates Land Act (Amending Act of 1936), 8S. 6—Scope—Occu- 
pancy rights—When available, 

There is nothing to prevent a whole inamdar in whom both the warams 
are vested from creating an occupancy right in favour of one of his tenants 
either by sale or by grant. There can thus be an occupancy right in favour 
of a, cultivating tenant in an imam village which is not an estate under the 
Madras Estates Land Act. Hence a person claiming occupancy rights need 
not prove that the village was an estate under the Estates Land Act prior to 
its amendment or that he was in possession so as to claim beempeney rights 
under the amended Act. i 

` A. Lakshmayya’ for Appellant. 

A, C.*Sampath Aiyangar, T. K, Subramania Pillai and S. Krishnama- 
choriar for Respondent. 


K.S. 
N RC 
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Abdur Rahman, J. Thangavelu Aiyar v. Ramabhadra Goundan. 
24th July, 19410 ‘S.A, No, 957 of 1938. 


Transfer of: Property, Act (IV of 1882), Ss. 54 and 55 (4)—Assignment 
of mortgage debt—If ‘sale’— Vendor's lien—Availabdility. Le 


The assignment of a mortgage ‘debt falls within ‘the-definition ‘of. ‘sale’ 
and thus attracts the provisions of S. 55 (4) in regard to vendor’s lien. 


41 MLJ. 267 and 41 M.LJ. 297, relied on. (1939) 1 MIJ. 544. (P.O), 
referred to. 4 


R. Rangachani for Appellant, 
F. T, Rangaswami Aryangar for Respondent. , 


1 





K.S. 5 
‘Burn, J. | Venkiah Chetti v. Municipal Council, Karur. 
24th July, 1941," S.A, No. 773 of’ 1938. 


Madras District Mumicipatities Aot (V of 1920), S. 78 (3), Proviso 1— 
Peniod of ‘not less than one month’ for submission of objections to proposed 
levy or increase of taw—Computation—Whether to be from date of publica- 
tion im the Gazette, 

The period provided in S. 78 (3) proviso of ‘not less than one month’ 
for the submission of objections need not be computed from the date of pub- 
lication of notice in the District Gazette under that section of levy or increase 
of tax. 


_ A Bhujanga Bao and D. R. Krishna Rao for Appellant, 
T. K. Sundararaman for Respondent, 





K.S. 
Horwitl, J. aes -'  Narayanaswami v. Narayya. 
30th Jul, 1941. i © OrLR.C. No. 346:of 1941. 


(CrLB.P. No. 329 of 1941). 

Criminal Brodie Code P of 1898), S. 247—Order by Bench Court 
improperly’ constituted—Power to review or rectify lies in High Court and 
Bench Court itself has no power. 

Three Bench Magistrates sat to consider a case. At a later hearing of 
the case a fourth Magistrate joined. At the final hearing one of the first 
three was not present. Of the remaining three only two Magistrates had sat 
throughout. The case was dismissed under 8. 247, Criminal Procedure: Code, 
as the complainant was absent on the date of the final disposal. Later the 
Magistrates realised that they had passed an illegal order and so proceeded to 
rectify it by hearing the case once again. On revision, 

Held, .a Bench Court has no power to correct errors in its judgments or 
to reviéw its own illegal orders. Such power vests only in the High Court. 
The ilegal order acquitting the accused stands until set aside. As the com- 
plainant was absent at the final hearing the result of the case would not have 
been different even if the Bench Court had been properly constituted. The 
interests of justice did not require that the accused should stand their trial 
afresli. i 

G. Balaparameswani Rao for Petitioner, 

T. Venkatadri for Respondent. 


The Publie Prosecutor (V. L. Ethtraj) for the Crown. 





KS. 
King, J. Amirthalinga Desikar 
30th July, 1941. . “a v. Thangammal. 


S.A. No. 867 of 1938. 
Husband and wife—Decree for separate maintenance im favour of wife— 
Effect on husband’s right to sue for restitution of conjugal rights. 


e 
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` Where in a prior suit the Court had granted separate maintenance: to- the 
wife the husband is for ever afterwards debarred From, suing for restitution 
of conjugal rights. 

F. T. Rangaswami Aiyangar for- Kangelan 
M. S. Venkatarama Ayer a reponi 





KS. p X 
Lakshmana Rao, J. í ‘Basamma v. Nagi Reddi: 
31s? July, 1941. . C.R.P. No. 1749 of 1938. 


Civil Procedure Code (V of 1908), O. 33, r. 1—Scope. 


In an application, for leave to sue in forma pauperis for recovery. ‘of cer- 
tain immovable property the defendants contended that the plaintiff was in 
possession of the properties for the recovery of which she filed. the suit, and 
therefore was not entitled to sue in forma pauperis. 

Held, that the subject-matter of the suit should be excluded from con- 
sideration and the plaintiff must be allowed to sue as pauper. 


Kasturi Seshagiri Rao for Petitioner. 
K. Srinivasa Rao for Respondent. 


KS. . wd 
Horwill, J. Inayathulla alias Rahmathulla—Accused. 
31st July, 1941. , Cri. Appeal No. 321 of 1941. 


Criminal Procedure Code (V of 1898), S. 109—Binding over a person for 
goog behaviour—When to be ordered. 


Where an accused follows no honest employment, lives in the company 
of notorious criminals and has no ostensible means of livelihood, a Magistrate 
is warranted in binding over the accused under 8. 109, Criminal Procedure Code 
and calling on the accused to execute a bond for Rs. 100 with two sureties 
for a like amount to be of good behaviour for a period of one year. Where 
such accused is unable to furnish the security he can be committed to jail. 


Accused not represented. 
Crown Prosecutor (P. Govinda Menon) for the Crown. 





KS. 
Hori, J. The Inspecting Assistant 


1st August, 1941. Commissioner of Income-tax 
4 v., Javerbhai and others. 

Cri.R.C. No, 806 of 1940. 

(CrLR.P. No. 760 of 1940). 


Income-tax Act (XI of 1922), 5. 52—Agent if can present a return— 
Liability of such agent for making a false return. v 

There is. no reason why an agent cannot present a return for the assessee 
his principal, The word ‘person’ in 8. 52 can be given its dictionary meaning 
and can include the assessee’s agent making a return. Accordingly an agent 


making a fraudulent return on behalf of hig principal is liable to be pro- 
ceeded against for an offence under S. 62 of the Income-tax Act. 


Y. L. Ethivaj for A. 8. Sivakaminathan for Petitioner. 


K. 8. Jayarama Ayyar, V. V. Srinwwasa Aiyangar, T. R. Venkatarama 
Sastri; P. S. Sarangapam, N. D. Varadachari and R. Viswanathan for Res- 
pondents, “ 


Crown Prosecutor (P. Govinda Menon) for the Crown. 
KS. 
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Somayya, Je | : i Lakshmi Reddi v. Lakshmayya, 
4th August, 1941.. | : . S.A. Nos. 1055 to 1059, of 1938. . 


Evidence Act (I ef 1872), S. 21—Admission by party in “his depositio 
in previous criminal proceedings—Ef ect. ; t 


The lower appellate Court decided that an adoption set . up by the 
plaintiff was not proved as there was no proof of giving and taking and 
explained away the admission by the defendant as to the ng a in a 
deposition given in earlier criminal proceedings. 


‘Held, on-second appeal, (1) that what a party himself edmite. to-be true 
may, reasonably be presumed -torbe-true until the presumption is rebutted; (2) 
that such an admission can only be explained away by the party who made 
it and not iby the Court; and (3) that no further proof of adoption was neces- 
sary in view of. the admission contained in the éarlier deposition of the’ de- 
fendant in ‘the criminal proceedings. LER. "29° All. 184 (PC), relied, on. 


Kasturi Seshagiri Rao for Appellant, 
g B. Jagannathe Das for. Respondent, . 





KS. 
Chandrasekhara Aiyar, J. COO @undu Rao v. Subbish Chetty. ` 
8th August, 1941. : S.A. No. 139 of. 1939. 


Civil Procedure Code (V. of 1908), S. 100—Evidence that suit. mort- 
gage was. supported by consideration—Finding on probabilities of the case 
that mortgage was not supported by consideration—Not open to .attack in 
second appeal. 


Even where the evidence in,the case is all one way that the suit mortgage 
was supported by consideration it is permissible for the lower appellate 
Court to arrive at a finding on the probabilities of the case that the document 
was not supported by consideration. Such a finding of fact cannot be attacked 
in second appeal. 


; Where the document is found to be nominal and sham even though the 
executants admit the passing of consideration no decree for money can be 
passed against the executants. 


F. 8. Narasimhachari for Appellant. 
ashu Seshagiri Rao for Respondent, 





K.S. l 
Patanjali Sastri, J. . Sepulchre Bros. v. Mehta. 
Sth August, 1941. C.R.P. No. 2271 of 1939. 


Civil Procedure Code (V of 1908), S. 20, Cl. (c)—Place where letter of 
acceptance of offer is received—Whether part of the caus of action arose 
there, 


The place” where the letter of acceptance is received is also a place 
where part of the cause of action has arisen. 


46 MLJ. 371 and (1940) Mad. 195 (198), distinguished. 
N. Rajagopala Aiyangar for Petitioner. 

Kasturi Seshagiri Rao for Respondent. 

Ka. 
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Burn and Happell, JJ. Saradambal v. Ramiah Reddi, 
22nd July, 1941, A.A,O. No, 256 of 1940. 
‘Guardians and Wards Act (VII of 1890), S. 25—Guardian asking for 

return of wards to his custody—Necessity of proof that such return will be 

for welfare of wards. 

Where a father applied under S.25 0f the Guardians and Wards Act 
for the return to his custody of his minor children from their mother who 
was living away from him, the overriding consideration will be the welfare 
of the wards. The guardian whose ward has left him or has been removed 
from his custody has to discharge the burden of showing that it will be for 
the welfare of the ward to return to the custody of such guardian. 

T. C. K. Kurup and D. A. Shanmugasundaraswamti for Appellant. 

S:S. Ramachandra Aiyar for Respondent. 





KS. 
Burn and Happell, JJ. Fatima Bibi v. Pevtu Saheb. 
23rd July, 1941. A.A.O. No. 348 of 1939, 


Guardians and Wards Act (VIII of 1890), Ss. 19 and 25—Scope—Maho- 
medan minor girl—Custody—Father and maternal grandmother—Rights. 

On an application under the Guardians and Wards Act by a Mahomedan 
maternal grandmother for custody of her deceased daughter’s minor 
daughters, 

Held, that where the father is not shown to be unfit to be guardian 
S. 19 will be a bar to such application. Though under Mahomedan law failing 
the mother, the custody of a Mahomedan girl who has not attained puberty 
belongs by right to the mother’s mother in preference to the father, yet the 
father of a Mahomedan girl is her legal guardian. Unless the minors had 
ever been in the custody of the grandmother and had left or been removed 
from such custody S. 25 can have no application and no question as to 
whether it will be for the welfare of the minors to be under the custody of 
the grandmother can arise. 


V. Suryanarayana for Appellant. 
V. Rangachari for Respondent. 





K.S. 
Abdur Rahman, J. . Ayyavu Thevar v. Secretary of State. 
23rd July, 1941. S.A. No. 655 of 1938, 


Evidence—Otherwise inadmissible evidence admitied by consent of par- 
ties——W hen good evidence. 

Unless a party can be found to have been estopped from objecting to the 
admissibility of certain evidence, evidence otherwise not admissible or which 
would have been liable to rejection if objection were taken to it, cannot be 
good evidence merely because itis admitted by consent of parties. 

K. Bhashyam Aiyangar and T. R. Srinivasan for Appellant. 


The Government Pleader (K. Kuttikrishna Menon) for Respondent. 


K.S. . a 
Wadsworth, J, Kundanmall Sowcar v. Muni Ammal, 
25th July, 1941, ` S.A. No. 741 of 1938. 
Lease—Covenant for option of renewal—Failure to exercise within time 
fixed—Effect. 


NRC 
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When a lease contains a covenant for renewal stipulating that notice of 
intention to renew should be given before the expiry of the lease the right 
of renewal is lost if the option is not exercised within the time specified, 
though the Court may in special circumstances,relieve against the loss of the 
right. The lessee however is not entitled to set up the right to renewal as a 
defence to a suit for possession on the termination of the lease when the 
right to exercise the option for renewal is lost. 

C. V. Nilakanian for Appellant. 


T. E. Ramabhadrachariar for Respondent. 


K.S. anna 
King, J. Potanna v. Venkataramana Rao. 
30th July, 1941. S.A. No. 858 of 1938, 


Madras Hindu Religious Endowments Act, (II of 1927), S.44-A Sub- 
section 6—Scope. 

Where pending a suit by a reversioner to the estate of the last male- 
holder for possession of certain service inam lands, the Government 
enfranchised the inam lands and issued patta to the defendant, 

Held, that the suit whether as regards the right to enjoy the land or the 
right to the land revenue can still be brought, in spite of the grant of patta 
by the Government. The Civil Courts have power to decide who is rightfully 
entitled to the ownership of the land which for other purposes the Govern- 
ment has enfranchised to a party. 

T. Satyanarayana for Appellant. 

G. Chandrasekhara Sastri for Respondent. 





K.S, - 
Burn and Happell, JJ. Muthukaruppan Chettiar v. Oficial Receiver, 
30th July, 1941. West Tanjore & another. 


A. A. O. No. 541 of 1939. 
Provincial Insolvency Act (V of 1920), Ss. 4 and 53—Scope. 


Although S. 53 of the Provincial Insolvency Act deals only with transfers . 
from an insolvent and not with transfers from the insolvents’ transferee, 
under S. 4 of the Act the Insolvency Court is empowered to go into the ques- 
tion whether such transferee’s transferee has or has not good-:title to the 
items covered by the sale-deed in his favour. 


M. S. Venkatarama Aiyar for Appellant. 
A.V. Visvanatha Sastri for Respondent. 





KS. 
Wadsworth, J. Subramania Aiyar v. India Equitable 
30th July, 1941. Assurance Company Ltd. 


C. R. P. No. 1324 of 1939. 


Madras Agriculturists’ Relief Act UV of 1938), S. 10 (2) (iti) and S. 8— 
Debt due to public company carrying interest at less than 9 per cent. in renewal 
of earlier ones carrying interest at 12 per cent.—If explanation to 5.8 can 
apply and make it a debt which can be scaled down. 


Where a debt is due toa public company and carries interest at not 
more than 9 per cent. it is clearly excluded from the operation of Ss. 8 and 
9 and therefore those sections cannot be called in aid to substitute for this 
liability an earlier liability which was renewed and which bore a higher rate 
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of interest-and thereby exclude it from the operation of S. 10 (2) (ii) of 
Act IV of 1938, ` 

T. L. Venkatarama Aiyar and L. Krishnaswami Aiyar for Petitioner. 

S. Srinivasa Aiyar instructed by King and Partridge for Respondent. 





K.S. 
The Chief Justice and Suryanarayana v. Debt Conciliation 
Chandrasekhara Aiyar, J. Board, Peddapuram. 

31st July, 1941, C.M.P. No. 1882 of 1941, 


Madras Debt Conciliation Act (XI of 1936), S. 18 (1) —Power of Board 
to certify that reasonable offer by debtor has been refused. 

Where a Debt Conciliation Board has not attempted to scale downa 
creditor’s debt under Madras Act IV of 1938 but has only issued a certificate 
under S. 18 (1) of the Debt Conciliation Act saying that the offer which the 
debtor made to the petitioner was a reasonable one as based on the amount 
which will be due if the debt was scaled down, the Court cannot go into the 
question whether it was really reasonable or not; that is a matter for the 
Board only and the orders of the Board cannot be quashed by the issue of a 
writ of certiorari. : 

K. Umamaheswaram for Petitioner. 

K: Rangachari for second Respondent. 





“KS. i ; 
Somayya, J. Samuel Nadar v. Thangayya Nadar. 
1st August, 1941. S. A. No. 1084 of 1938. 


Partnership Act (IX of 1932), S. 42—Parinership for conducting 50 
months chit transaction—Stopping of auction with 42nd month—Dissolution 
of partnership—When takes place—Suit for dissolution—Limitation, 

Appellant and respondent were partners who conducted a chit transac- 
tion. Auction ceased after the 42nd call (the chit being for 50 months). 
More than 3 years after the last chit a suit was filed for dissolution and 
for accounts by the respondent. The lower appellate Court held that the suit 
was barred. 

A Held, applying S. 42 of the Indian Partnership Act, that the suit was in 
time under Art. 106 of the Limitation Act. The partnership was not dis- 
solved when the auction ceased and time did not begin to run till after the 
completion of the business for which the partnership was started. 

(1938) 1 M.L.J. 574 followed. 

25 C.W.N, 847: (1930) Lah. 378: 53 M,L.J. 245 (P.C.), referred to. 

K. Bhashyam Aiyangar and T. R. Srinivasan for Appellant. 

R. Rangachari for Mr. K. Rajah Aiyar for Respondent. 

K.S. 


Wadsworth, J. Parukutty Amma v, Ramakrishna Aiyar, 
lst August, 1941. < C.R.P. No, 1544 of 1939. 


Madras Agriculturists’ Relief Act (IV of 1938), S.15 (4)—Payment into 
Court before 30—9—~1938—Notice to landlord only later—E ffect. 


Under, S. 15 (4) of Act IV of 1938, what is required is a payment into 
Court and not a payment to the landholder, before 30th September, 1938. If 
the payment into Court is made before that date it will not be an invalid 
deposit merely because notice went to the true landholder only after 30th 
September, 1938, 
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N. Gopala Menonand V. Karunakara Menon for Petitioner, 
K.P, Ramakrishna Aiyar for Respondent. 





K.S. : 
Abdur Rahman, J. Gangayya v. Lakshmi Devi. 
5th August, 1941, S. A. No. 1124 of 1938, 


Criminal Procedure Code (V of 1898), Ss. 88, Cl. 6 (d) and S. 488—Money 
realised by criminal Court by sale of properties attached in execution of 
maintenance order—Rejection of claim by third party—Subsequent sutt— 
Government if necessary party—Scope of suits under S. 88, Cl.6 (d), 

Respondent obtained an order under 5, 488 of the Code of Criminal 
Procedure for maintenance against her husband. She got some paddy 
attached in execution, The padly was sold and the sale proceeds were lying 
in the Magistrate’s Court. The second wife of the husband of the respon- 
dent and her own maternal uncle filed separate suits each claiming the whole 
of the paddy attached, after their claims had been rejected by the Criminal 
Court. The suits were for the recovery of the money either from the 
Magistrate’s Court or from the respondent in the event of the money having 
been paid to her. 


Held, that as the Government had no claim to the money realised, the 
suit is competent without impleading the Government. S. 88, Cl.6 (dJ of the 
Criminal Procedure Code entitles a party whose claim or petition has been 
disallowed in whole or in part, to institute a suit to establish the right, which 
he claims against the property in dispute. The mere fact that on account of 
the sale of the property the claimant asks for recovery of money instead of 
a declaration does not take the suits out of the category of suits contemplat- 
ed by S. 88 Cl. 6-D of the Code of Criminal Procedure. 


B. Jagannadha Das for. Appellant. 
G. Chandrasekhara Sastri for Respondent. 





K.S. , 
Horwill, J. l Perianna Mudali and others, 


6th August, 1941. Accused. 
: Cr.R.C. No, 493 of 1941 
(Cr.R.P, No. 464 of 1941), 

Criminal Trial—Jurisdiction—A ggravating facts making offence one tri- 
able by a Magistrate with higher powers—Effect on Magisirate’s jurisdiction 
to try only the lesser offence. 

Where a Sub-Magistrate really believed that the whole body of facts reve- 
aled to him constituted an offence triable by him—(a lesser offence which he 
had jurisdiction to try)—and had not deliberately overlooked any aggrava- 
ting facts with a view to securing for himself jurisdiction over the offence, 
his proceedings would be proper and the High Court will not interfere. 


V.T. Rangaswami Aiyangar for Petitioners. 
Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 





K.S. 
Horwill, J. Jothi Venkataswami, Jn re. 
8th August, 1941. Cr.R.C. No. 508 of 1941 


(Case Referred No, 29 of 1941), 


Madras Suppression of Immoral Traffic Act (V of 1930), (amended by 
Act VII of 1938), S. 8-A (2)—Presumption under. 


21 


Where two girls are said to have been living by prostitution the accu- 
ged’s association with them involves the presumption laid down in S. 8-A (2) 
of the Suppression of Immoral Traffic Act that he is living on their 
earnings. 

Public Prosecutor (V. L. Ethiraj) for the Crown. 


A. Gopalacharlu for accused. 


K.S. Por 
Lakshmana Rao, J. Nandikotkur Mahomedan 
8th August, 1941. Religious Endowments Committee 


v. Mulla Nabi Sahib. 
C.R.P. No. 1691 of 1939. 


Suit valuation—Suit by Mugawors for recovery of possession of wakf pro- 
perty alienated by previous managers—Valuation for purposes of jurisdiction. 


Plaintiffs some Muzawars, who were not parties to n sale deed executed 
by the previous managers of u wakf, sued to set aside the sale deed and to 
yecdver possession of the wakf properties comprised in the sale deed. The 
value of the suit for purposes of jurisdiction was stated to be Rs, 4,500 being 
the amount for which the sale deed was executed. The trial Court dismissed 
the suit and an appeal was preferred to the District Court, which held that an 
appeal lay only to the High Court and not to itself on the ground that the 
plaintiffs had to seek in such a case two reliefs, namely, (1) for a declaration 
that the sale deed was not binding and (2) for possession, and that the 
value for purposes of jurisdiction would be over Rs. 6,960, On revision, 


Held, that the plaintiffs were not bound to ask for setting aside the sale 
deed as they were not parties to it and the only relief, namely, for possession 
being of the value of Rs. 3,480 an appeal lay to the District Court. 


Kasturi Seshagiri Rao for Petitioner. 
8. S. Bharadwaj for Respondent. 





K.S. 
Lakshmana Rao, J. . Govindasamy Pillai v. Anjaneya Chetty 
11th August, 1941. C.R.P, No. 1974 of 1940. 


Civil Procedure Code (FV of 1908), S. 51~Scope—Arrest of judgment 
debtor—When proper. : 

Where in an application for execution by way of arrest of the judgment- 
debtor, the lower Court made an order in these terms: “From the counter 
of the judgment-debtor himself, it is clear that he has got means to pay the 
E.P. amount. The fact that his property though valuable is encumbered, is 
not sufficient to hold that he has not got the means to pay the amount. As 
the decree stands, the petitioner is entitled to recover the amount either by 
way of arrest or attachment of the jndgment-debtor’s properties. 

Isee no good reason to curtail his right of arrest. It is open to the 
judgment-debtor to sell his property and pay off the amount due. He is not 
justified in asking the decree-holder to doit. His objection is therefore 
overruled.” . 

Held, that this order was not in suficient compliance with law under 
S. 51, C. P. Code, and that the order should be set aside and the application 
remanded for a proper disposal. 

S. Jagadisa Aiyar and G. R. Jagadisan for Petitioner. 

T. K. Srinivasathathachariar for Respondent. 

K.S. 
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Burn, J, : Syed Ismail Sahib alias Syed Tahsildar Sahib 
13th August, 1941, v., Ethiksha Sarguru alias Syed Chanda Sahib. 
C. R. P. No. 1804-of 1939. ° 

Mussalman Wakf Act (XLII of 1923), Ss. 3 and 10—Default of mutta- 
walli in not filing particulars relating to wakf under S. 3 of the Act—Proper 
Court to try the offence. : 

An application was made to the-District Court under S. 10 of the Mus- 
salman Waké Act to punish the respondent who was alleged to be the mutta- 
walli for his default in not having filed under S. 3 of the Act the particulars 
of the wakf. The respondent denied the wakf character of the properties as 
well as.his position as muttawalli and also contended that the District Court 
had no jurisdiction to enquire into the petition. 

Held, that as the proceedings under S. 10 of the Wakf Act related to an 
offence as defined under S. 40f the Criminal Procedure Code and as the 
District Court was not mentioned in S. 10 of the Wakf Act as the Court to 
try the offence it was only the ordinary criminal Courts that had jurisdic- 

_ tion to punish a person under S, 10, 

The question whether the Court had jurisdiction in the proceedings to 
enquire about the existence of the wakf when it was denied was left open. 

K. Bhashyvam Atyangar for the Petitioner. 

S. Panchapagesa Sastri and G. Srinivasa Aiyangar for Respondent. 

K.S. f 

Somayya, J. Venkatachelamiah v. Venkatayya, 
14th August, 1941. S. A, No. 1156 of 1938. 

Transfer of Property Act (IV of 1882), S. 52—Scope—Arbitrator ap- 
pointed by Registrar of Co-operative Socteties—If “Court”. 

The expression “Court” in S. 52 of the Transfer of Property Act is 
wide enough to cover the case of an arbitrator exercising judicial functions 
and determining a dispute. Where during the pendency of legal proceedings 
regarding a mortgage in favour of a co-operative society before an arbitrator 
appointed by the Registrar of Co-operative Societies a person takes a mort- 
gage of the properties he cannot enforce the same as against a purchaser 
under the earlier mortgage in enforcement of the award, 





A.C. Sampath Aiyanger and S. Krishnamachari for Appellant. 
Kasturi Seshagiri Rao for Respondent. 


K.S. 


Wadsworth and Patanjali Sastri, JJ. The Nagore Durga represented 
14th Angust, 1941, by its Managing Trustees v, Chatram 
Manager, Kannn Pillai. 

S.A. No. 1039 of 1939, 

Madras Agriculturisis’ Relief Act UV of 1938), S. 17?—Extended period 
of Limitation for recovery of rent—Availability against non-agriculturist 
tenants. 7 

The benefit of the extended period of limitation was conferred ona 
landholder under S. 17 of Act IV of 1938 in respect of all suits for recovery 
of arrears of rent against a tenant irrespective of the fact whether the tenant 
was or was not an agriculturist. T 

K. V. Ramachandra Aiyar for Appellant. 

S. Ramachandra Aiyar and R. Sundaralingam for Respondent. 

K.S. 
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Abdur Rahman, J. Sudarsana Rao v. Appadu-aiid-others, 
18th Fly 1941" eo C.M.P. No. 1486 ôf 1941 in 
ea ii | S.A. No. 287 of 1938. 


Madras artis Relief Act (IV .of 1938), S.8 (1) “Interest” in- 
cluded in decree for.mesne profits—Liability to be scaled down.. 

' Though interest is an integral part ọf the definition of mesne profits as 
given in S, 2 (2) of the Code of Civil Procedure, where there is a decree for 
mesne profits the Court is not precluded from dealing with the interest sepa- . 
rately and holding that it should be deemed to be discharged under S, 8 (2). 
of Act IV of 1938 and therefore irrecoverable. 

B.V. Subramanyam for Petitioner. : 
„C: S. Venkatachariar and D. Ramaswami Aiyangar for Respondents, : 


K.S. 


Somayya, J. Narasimha Rao v. Venkataramana Rao. 
31st July, 1941. S. A. No. 278 of 1939. 


Madras Hereditary Village Offices Act (III of 1895), Ss. 13 dia 21— 
Scope—Suit in Civil Court for declaration that a person has been appointed in 
contravention of S. 10 (2)-—-Jurisdiction of Civil Court. 


Where a person claims a right of succession under the Madras Here- 
ditary Village Offices Act and a third party has been appointed by the 
Revenue authorities in alleged violation of his right, his remedy is to sue 
under S.130f the Actin the Revenue Court for recovery of his office-from.: 
the person alleged to have been wrongfully appointed. S. 21 of the Act bars 
the Civil Court from entertaining sucha suit. The plaintiff by merely confin-.. 
ing his relief as one for a declaration of the invalidity of defendant's Ss. 
appointment, cannot be permitted to agitate the matter before a Civil Court. 
The granting of amere declaratory relief is discretionary and the Civil 
Court will refuse to grant it when the remedy which he asks is unnecessary 
and where the relief which he really wants is to be sought in the Revenue 
Courts. ; 

K, Kameswara Rao for Appellant. 

K. KÊROT ama Raju for Respondent 





+ 





K S. 
i Abdur Rahman, J. < Jaffar Sahib v, Kathiya Bi.: 
4th August, 1941. S.A. No. 159 of 1939, 


Aword—Oral award—A nceplance in writing—Want of registration— 
Effect on enforceability, 

K, a widow, instituted a suit against her husband’ s brother basing he { 
claim on a document executed by him. The document was as follows :— In * 
accordance with the decision of the jamatdars mentioned hereunder which 
have accepted, I hereby agree to take the share of the properties òf my \: 
deceased younger brother, and pay K, his wife, the sum of Rs, 525 only as 
mahr within six months from this date . . . . .” It was contended that 
the money claim cannot be separated from the rest as the document dealt 
with one indivisible transaction and being unregistered was wadhahe in 
evidence and therefore unenforceable. : 

Held, that the oral award did not require registration and the mere 
acceptance by the defendant in writing would not make it inadmissible or 
unenforceable. 

T. M. Krishnaswami Aiyar and A. Balasubramania Aiyar for ‘Appellant. 

B.C. Seshachala Aiyar for Respondent. 


KS. 
NRC 
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Horwill, J. - Seshamma, In re.- 
5th August, 1941. Cr.R.C. No. 306 of 1941 
(Cr.R.P. No. 290 of 1941). 


Local Board—Licence—~“Coffee house’—What constitutes. 


It is a question of fact in each case whether the circumstances under 
which coffee is sold will indicate that the place of sale was a coffee house or 
not. Where all the paraphernalia of a coffee house with considerable 
accommodation existed it comes under the definition of a coffee house. The 
distinction would seem to lie in the formality or informality under which 
the coffee or tea is sold. 


The question, whether a person having a licence to use a house asa 
meals hotel was entitled to sell coffee therein without a further licence, was 
left open. : 

S. Suryaprakasam for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 





K.S. 
Wadsworth, J, Shahul Hamid v. Thenappa Chettiar. 
6th ‘August, 1941. S. A. No. 1184 of 1938. 


Practice—Suit on promissory-noie—Defence of absence of consideration 
and that note was executed under undue influence—Evidence of similar trans- 
actions entered into by defendant—Relevancy. 


In a suit on a promissory note the defendant pleaded that there was no 
consideration and that he executed the suit promissory note under undue in- 
fluence when he was a young man who under the influence of evil companions 
had been led into vicious ways and had taken to intoxicants. Evidence as 
to the extravagant life of the defendant and the wayin which under the 
influence of the evil companions he had been made to execute other docu- 
ments without proper consideration was let in. 

Held, that when the defendant wants to shift the burden on to the plaintiff 
of proving good consideration for the note, he is entitled to let in evidence 
that he executed the suit document asa very young man who had got into 
vicious habits owing tothe influence of bad companions and had thereby 
been led to a course of conduct which made him ready to execute documents 
for inadequate consideration. The evidence of previous conduct and circum- 
stances was therefore relevant. 

T. L. Venkatarama Aiyar and M, V. Ganapathi for Appellant. 


TM. Ramaswami Aiyar for Respondent. 





+ i KS, 
7 Venkataramana Rao, J. Sundararajulu v. Shanmugham and others. 
6th August, 1941. S.A. No. 642 of 1938, 

Hindu Law—Ancestral business—Tests. 

If a business is to be considered not to be new it must be shown to bea 
continuation or revival of an old family business. Where a business was 
started by a manager which had absolutely no connection with the old busi- 
ness, the fact that the business started was of the same nature as the old 
business cannot make it an ancestral business. 6 


R. Sundaralingam and S. Seshadri for Appellant. 
K. S. Desikan for Respondents. 


KS, 
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Horwill, J. Palayan Accused; 
8th August, 1941. Cri. R.C. No. 675 of 1941 
(Crl. R.P. No. 635 of 1941) 


Criminal Procedure Code (V of 1898), 5. 350—Scope. 


There is nothing in S. 350, Criminal Procedure Code which prohibits a 
Magistrate from exercising his discretion of examining all the witnesses 
again, merely because the accused who has recalled them has exercised his 
right under proviso (a) to S. 350, Though the accused who has recalled 
witnesses has a right to say that no more witnesses should be examined the 
Magistrate has the privilege under S. 350 (1) of the Code to examine all, 


Lobo for Pats, Alvares and Lobo for Petitioner. 


K. V, Ramaseshan for Crown Prosecutor for the Crown. 


K.S. ag 
Venkataramana Rao, J. Petha Gounder v. Sami Gounder, 
8th August, 1941. S. A, No, 845 of 1938. 


Evidence Act (I of 1872), S.73—Disputed signature—Duty of Court to 
compare with admitted signature. 

In a suit ona promissory note, the genuineness of the endorsement 
relied on to save limitation, was disputed. Though a number of documents 
containing admitted signatures were filed for purposes of comparison, the 
lower appellate Court decreed the suit holding the endorsement to be 
genuine, on the evidence in the case, but after declining to compare the dis- 
puted signature with the undisputed signatures in the other documents. 

Held, that the proper procedure was to act under S. 73 of the Indian 
Evidence Act and the Court cannot decline to compare the signatures. 


K. Bhashyam Aiyangar and T. R. Srinivasan for Appellant. 
S. Panchapagesa Sastri and G. Natarajan for Respondent. 
K.S. 


Abdur Rahman, J. Kayambu Pillai v. Court of Wards and others 
13th August, 1941. C. M. P. No. 4426 of 1940. 


Limitation Act (IX of 1872), S.5—Application for excusing delay—What 
is “sufficient cause”’—Analogy of S. 14. 





In applying S.5 to cases where delay has been caused by prosecuting in 
good faith and with due diligence other proceeding or proceedings for sub- 
stantially the same reliefs in another Court which was for defect of jurisdic- 
tion or for other causes of alike nature unable to entertain the same the 
analogy of S. 14is an argument of considerable weight though S, 14 as such 
has no application to the case. 


Though the excusing of the delay will affect the valuable right that has 
accrued to the respondent the question has to be approached from the point 
of view of the petitioner’s conduct rather than with reference to the advan- 
tage gained by the respondent, 


S. Sundaresa Aiyar for Petitioner. 
K. Kuttikrishna Menon for Respondent. 


KS, 
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Horwill, J- © © Public Prosecutor, Madras v Eury & Co. 
14th: “August; 1941, orp ee Crl. App. No. 149 of 4941... : 

Companies ‘Act (II of 1913), S. 32 saath without tla neglect— 
If punishable. Se aes 


Under S, 32 (5) of the EET Act, mere default, in-not filing before 
the Registrar of Joint Stock Companies a list of members of the company 
on the date of the first-annual general body meeting, is punishable everi if 
there is no “wilful neglect” on the part of the directors. Where the -com- 
pany and not its representatives in their .personal capacity that is s sought 
to be convicted “wilful default” need not be proved. 


The Public Prosecutor (V. L. Eiliraj) for the. Crown, © . ~ 


D. Narasaraju for Respondents. mk a aes 

K.S. man 

Horwill, J. ; Karuppannan—Accused. 
“18th August, 1941, ` Cri. R. C. No. 477 of 1941 


(Case Referred No. 25 of 1941). 


Penal Code (XLV of 1860), S. 67—Imprisonment in default of payment 
of fine—Limits. 


The accused was convicted under S. 6 of the Fisheries. Act and sentenced 
to pay a-fine of Rs. 30. The fine was not paid and so the Magistrate sentenc- 
ed him to three months’ simple imprisonment in default. The District 
Magistrate being of opinion that it was not within the power of the Sub- 
Magistrate to sentence the accused to such a severe term referred the matter 
to the High Court and the explanation of the Sub-Magistrate was called for. 
The Sub-Magistrate’s opinion was that the scale mentioned in S. 67 of the 
Penal Code had no reference to the actual fine imposed but to fines that were 
permissible under the section under which the accused was convicted. 


Held, that S. 67 refers to fines actually imposed and not to fines which 
the Court might have imposed. The sentence was reduced accordingly to 
six weeks’ simple imprisonment, 

Accused not represented. . 

The Public Prosecutor (V. L, Ethiraj) for the Crown. 





K.S. 
Abdur Rahman, J. . Srinivasa Aiyar v. Subramania Aiyar. 
19th August, 1941: S.A. No, 182 of 1939, 


Transfer of Property Act (IV. of 1882), S. 60—Amount remaining due 
—Construction. 


A father and son executed a mortgage in 1927 stipulating for the repay- 
ment of the money with interest at 12 per cent. per annum within two years, 
interest being payable every year. In default the mortgage bond provided 
that the mortgagors should pay interest at an enhanced rate of 18 per cent. 
on the arrears of interest then due and on the principal. 


Subsequently in 1937, the mortgagors effected a partition agreeing 
therein to pay the mortgage debt in equal moieties: The son then died and 
his widow sold her half share to another person who paid off the half share 
of the debt with interest calculated at the enhanced rate provided i in the 
bond. 
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|, Imaisubsequent suit-by the mortgagee against thewendee of .the other 
coemortgagor’s share, it was contended inter alia that the enhanced rate of 
interest was not enforceable. and that credit must be given tohim for the 
excess paid and endorsed on the bond calculated at the penal rate and that 
the mortgage debt was indivisible, and that the only amount due was the 
amount “remaining due” under S. 60 of the Transfer of Property Act. 


l Held, that the amount paid by the co-mortgagor on the footing of the 
enhanced interest was'in the nature of a voluntary payment and cannot be 
takèn into account in the suit against the other mortgágor’s rëprėsentative in 
interest. I.L.R. 15 Bom, 257 and I.L.R. 28 Mad. 555, referred to and relied 
upon. “as 


M. S. Venkatarama Aiyar for Appellant. 
S. Jagadisa Aiyar for Respondent. 
K.S. 





Venkataramana Rao, J. ' Athiappa Chettiar v. Ibramba Rowther.. 
215t August, 1941. eS S.A, No. 257 of 1939. 


Provincial Insolvency Act A of 1920), Ss. 28. (6), 34, 44 and 47—Mort- 
gagee’s right to personal decree under O. 34, r. 6 of Civil Procedure Code (V 
of 1908)—Whether lost by order of absolute discharge in-mortgagor's insol- 
vency. 


The mortgagor’s” liability to a personal decree in respect of a mortgage 
debt is a debt provable in his insolvency and the mortgagee is nct entitled to 
apply under O. 34, 1.6 of the Civil Procedure Code for a personal decree 
against the mortgagor for any deficiency after an order of absolute discharge 
lias been made in the mortgagor’s insolvency. 

LL.R. (1940) Nag. 512 and A.LR. 1938 Lah. 217, followed. 

LL.R. 54 All: 428 and I.L.R. (1939) All. 492, dissented from. 

T. L. Venkatarama Atyar and M. V. Ganapathi for Appellant. 

R. Ramasubbu Aiyar for Respondent. 

[N.B.—-This question arising on similar facts in.S. A. No. 1119 of 1938 
has recently been referred by King, J., to a Bench.] 





K.S. 
“M 
The Chief Justice and Subbaroya Chettiar v. Debt Concilia- 
Chandrasekhara Aiyar, J. tion Board, Cuddalore and others. 
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21st August, 1941. °, C. M. P. “No. 1548 of 1941. 

Madras Debt Conciliation Act (XI of 1936), Ss.7, 8 and 17—Board pro- 
ceeding under S. 8—Conciliation not possible within twelve months—Debtor 
moving Board to dismiss application under S.7 to enable him to file fresh 
application—Proper procedure—Lacuna in the Act pointed out. 

When oncea Debt Conciliation Board took an application on file and 
found no formal defects which would enable the Board to dismiss the petition 
under S, 7 and the Board proceeded to pass orders under S. 8 of the Act, it 
had thereafter no jurisdiction'to go back and dismiss the petition under S. 7 
and thereby evade the statutory duty of rejecting the application under S. 17 
at the expiry of twelve months which would have precluded a fresh applica- 
tion. 

The omission to give the Board power to extend its proceedings beyond 
twelve months is a defect in the Act which the Courts could not remedy and 
the remedy lay with the Legislature, 
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T. M. Krishnaswami Atyar and A. Balasubramania Aiyar for Petitioner. 


S. Panchapagesa Sasiri and T. E. Ramabhadrachari iar for ReSpon-: 
dents, i 


' The Governmehi Pleader (K. . Kuttikrishna Menon) for the Debt Concilia- 
tion Board. 


K.S. aa 
[F.B.] 
The Chief Justice, Krishnaswami Hamidgani Ammal v. Ammasahibammal 
Aiyangar and C. handrasekhara S. A. No. 305 of 1938. 
Atyar, JJ. 


25th August, 1941. 

Civil Procedure Code (V of 1908), S.47—Sco pe—Legal representative 
added in execution proceedings—If bound to setup his independent title— 
Subsequent suit asserting such right, if barred by S. 47, C. P. Code. 

On a question, whether the legal representative of a deceased person 
against whoma decree for specific performance by way of execution of a 
deed of sale of specific properties had been passed is bound to set up his in- 
dependent title to the properties, when added as a party to that suit after the 
decree, in execution proceedings and whether on his failure to do so S. 47, 
Civil Procedure Code, operated as a bar to a separate suit on that title, 

Held, that a separate suit is not barred as any claim on his independent 
title would constitute an attack on the decree itself which could not be allow- 
ed in execution proceedings. 

LL.R. 7 Mad. 255, 71 M.L.J. 511 and 71 M.L.J. 725, disapproved. 

LL.R. 30 Mad. 26, LL.R, 32 Mad. 439 and I.L.R. (1940) Mad. 123, 
followed. 

K. V. Ramachandra Aiyar for kasak 

P. V. Rajamannar and R, Sundaralingam for Respondent. 

K.S. 





(F.B.) 

The Chief Justice, Krishnaswami Kutti Ammal v. Anganna 

Aiyangar and Chandrasekhara Mudaliar and others. 
Aiyar, JJ. S. A. No. 74 of 1941.. 


25th August, 1941. 

Civil Procedure Code (V of 1908), S. 2 (2)—“Decree”—Order rejecting 
appeal for non-payment of court-fee after dismissal of application for leave 
to appeal as pauper—If “decree’’—If second appeal lies. 

An order rejecting an appeal for non-payment of court-fee, after an 
application for leave to appeal as a pauper had been dismissed and the court- 
fee was not paid within the time given, is not a decree and no second ae 
lies therefrom to the High Court. Decision of the Full Bench in S. R. 
27375 of 1939, [(1940) 2 M.L.J. (N.R.C.) p. 12], followed. 

T. R. Srinivasa Aiyar for Appellant. 

D. Ramaswami Aiyangar and T. P., Kannabhiran for Bespondeni 


K.S. 
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Burn, J. Krishna Aiyar v. Krishna Ganapatigal. 

12th August, 1941. . C. R. P. No. 1761 of 1939. 

Practice—A ppeal—Pendency of application for review—If a reason for 
excusing delay in filing the appeal. 

The presentation of an application for review is no bar to the filing of 
an appeal, and therefore the mere fact that an application for review was 
pending, did not prevent a person from appealing, and could not be a reason 
for excusing the delay in filing the appeal. 

S. V. Rama Aiyangar for Petitioner. i 

R. S. Srinivasacharya and K, V. Rajagopalan for Respondent. 

K.S. 
` Fenkataramana Rao, J. Kuppuswami Pillai v. Sebastian. 

13th August, 1941. . S.A. No. 952 of 1939. 

Madras Estates Land Act (I of 1908)—Whole inam village—Tenant 
relinquishing possession on 1-7-1935—If loses occupancy rights conferred by 
Amending Act of 1936. 

A lessee of lands forming part of a whole inam village after giving up 
possession before Ist July, 1935 subsequently claimed occupancy rights con- 
ferred by the Amending Act of 1936. 

Held: Once the land has been vacated by the tenant and the landlord ora 
subsequent lessee from him enters the land it must be deemed that there has 
been a relinquishment of possession by the former tenant so as to entitle the 
landlord to put anew tenantin. The fact that the tenant vacated the land in 
ignorance of his occupancy rights is immaterial, so long as the relinquish- 
ment was not influenced by anything done by the landlord. Accordingly a 
tenant who on the termination of the lease had voluntarily given up posses- 
sion of the land on the Ist July, 1935 cannot claim any occupancy right by 
virtue of the Act of 1936 amending the Madras Estates Land Act, 

_` B. Sitarama Rao, T. S. Narasinga Rao and A. R. Krishnaswami for Ap- 
pellant. 

` The Advocate General (Sir A. Krishnaswami Aiyar), K. Subramania 
Aiyar and K. S. Desikan for Respondent. 








K. S: 
Abdur Rahman, J. Alagianayakathammal v. Abul Rahman Marakayar. 
14th August, 1941. S. A. Nos. 906 to 934 and 999 of 1939. 


Madras Estates Land Act (I of 1908), S. 75—Collector’s decision for pay- 
ment of rent in kind—Whether decree or order—Appeal only to District Judge 
—Absence of specific provision for further appeal to High Court—C. P, 
Code, S. 100—If applicable. 

A decision by the Collector under S. 75 of the Estates Land Act for pay- 
ment of rent in kind is not a decree and there can be only one appeal ie, to 
the District Court. There is no provision in the Act which permits a further 
appeal to the High Court. As the decision of the Collector is in the nature 
of an order the appeal against such order must be regarded to be a continua- 
tion of the proceedings before the Collector and the decision by the District 
Court on appeal cannot be characterised asa decree. The provisions of 
S. 100, Civil Procedure Code cannot apply and no appeal is competent against 
the decision of the District Court. 

U. Somasundaram for Appellants. 

T. K. Subramania Pillai and M. G. Shanmugham for Respondents, 

K.S. l 

NRC 
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Bura, J. Chenchuramiah v. Ramiah. 
14th August, 1941. C. R. P. No. 1851 of 1939. 
Limitation Act (IK of 1908), S. 20—Part payment without mentioning 
whether itis for principal or interest—Effect. 
Lakshmi Naidu v. Gunnamma, I.L.R. 58 Mad. 418, has not been overruled 
by the decision of the Judicial Committee in Ramshah v, Lal Chand, LL.B. 
21 Lah. 470, 
P. Srikaniam for Petitioner. 
G. Jagadisa Aiyar for Respondent. 
K.S, 


Chandrasekhara Aiyar, J. Lakshminarayana v, Suryanarayana. 
15th August, 1941. C. R. P, No. 1418 of 1939, 


Practice—Decree in suits for partition—Power of Judge to pass appro- 
priate orders as to shares etc., till decree is engrossed on stamp paper and 
signed by the Judge. 

So long as the decree was not engrossed on stamp paper and signed by 
the Judge as it should be done in suits for partition, the suit can be said to be 
really pending with the consequence that the Judge has got power to pass 
appropriate orders as regards the shares, or the allocation of properties or 
payment of compensation to equalise value or the adjustment of any equities. 

B. Jagannadha Das for Petitioner. 

B. V. Ramanarasu for Respondent. 








K.S. 
Abdur Rahman J. Appalaswami v. Municipal Council, Vizianagaram. 
18ih August, 1941. S. A. No. 91 of 1939. 


Contract Act (IX of 1872), S. 65—T hird party receiving advantage under 
a contract discovered to be void—Liability to return or make compensation. 


The Municipal Council of Vizianagaram passed a resolution on 
28-10-1925 agreeing to givea plot of land on lease for 5 years at Rs. 10 per 
month to defendants 1 and 2 who wished to erect a theatre. Possession of 
the land was delivered in November, 1925, and the hall was constructed by 
May, 1926. The lease was to terminate in November, 1930, but the lease deed 
was not registered till 13th December, 1927, and even then it did not comply 
with the statutory requirements and therefore was declared by the Court to 
be void. The 3rd defendant who had in the meanwhile advanced money for 
the construction of the hall was let into possession of it, which he was to 
have for 22 months. He was also to make a further advance. The third 
defendant took the hall with the object of exhibiting pictures. The original 
lease had provided that if the lessees were to let the hall to others for 
staging dramas or exhibiting films they should pay the lessor a rent of Rs.5 
for every play and Rs.2 for every cinema performance. The Municipal 
Council sued defendants 1, 2 and 3, for recovery of rent or in the alternative 
for damages for use and occupation or for compensation under S. 65 of the 
Contract Act. Without deciding whether the transaction with the third 
defendant was a mortgage or a lease, 

Held, the lease having been found to be void there isno assignment 
of the lease to the 3rd defendant. Though a claim for damages for use and 
occupation can only be made against parties like defendants 1 and 2 who 
held possession permissively and not against a party like the 3rd defendant, 
to whom possession was subsequently transferred by the persons in such 
permissive possession, if such “third party is found to have received an 
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advantage through a contract which is discovered to be void or which has 
subsequently become void he would be bound to restore it or to make 
compensation for it to the person from whom he received it. The third 
defendant having had the use of the site belonging to the Municipal Council 
is under a liability to the council under S. 65 of the Contract Act. 

I.L.R. 9 All. 340, applied. 

P. Somasundaram for Appellant. 

V. Govindarajachari for Respondent. 

K.S. 


Horwill, J. Raju Chettiar v. Doraikannu Ammal. 
18th August, 1941, Crl. R. C. No. 350 of 1941 
(Crl, R. P. No. 332 of 1941), 

Criminal Procedure Code (V of 1898), S. 386 (b)—Sentence of fine and 
in default imprisonment—Direction that fine if recovered should be given to 
complainant as compensation—Default in payment of fine and consequent 
serving of term of imprisonment—Subsequent order for realisation uf fine by 
sale of movables—If proper. 

Though the normal course is not to order recovery of fine after the full 
term of imprisonment in default of payment has been served, where there is 
a direction for the payment of the fine if recovered to be paid as compensa- 
tion to the complainant, an order for realisation of the fine by the sale of the 
articles taken from the accused at the time of his arrest is not improper. 

B.T. Sundararajan for Petitioner. 

C. D, Venkataraman for The Crown Prosecutor. 

A. S. Sivakaminathan for Respondent. 

K.S. | 

Somayya, J. Chema Reddi—Petitioner. 
19th August, 1941. C. M. P. Nos 3269 and 3901 of 1941. 

Civil Procedure Code (V of 1908), O. 47, r. 1—First appeal heard by 
two judges—Review application~—Only one of the judges available—If can be 
heard by him alone or if it should be by a Bench of two Judges. 

Where after the disposal of an appeal bya Bench of two Judges an 
application for review is made when only one of the Judges who heard the 
appeal remained attached to the Court, the application can be heard by the 
remaining Judge alone. I.L.R. 16 Cal. 788 and 9 I.C. 532, relied on. It is the 
invariable practice of the Madras High Court that evenin first appeals the 
application for review is heard and decided only by the Judges who heard the 
appeal or where one of them is absent, by the other Judge sitting alone. 

V. Kachapeswara Aiyar, P. V. Rajamannar and K. Subba Rao for Peti- 
tioners, 








K.S. — 
The Chief Justice and Desai v. Bala Bhai & Sons. 
Chandrasekhara Aiyar, J. O.S. A. No. 11 of 1941. 


20th August, 1941. 

Presidency Towns Insolvency Act (III of 1909), Ss.9 and 13—Notice of 
suspension of payment alleged as act of insolvency—If to be set out in peti- 
tion itself or may be in affidavit in support of it. 

Where the petition states that the debtor has given notice to his creditors 
that he has suspended or that he is about to suspend payment of his debts 
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and the affidavit verifying the petition shows that this is in fact the ‘case 
there is compliance with the law’s requirements. The petition and the 
affidavit should be read together and if the petitioning creditor sets out in 
sufficient detail the facts on which he is relying, the debtor can have no 
complaint whether the information is contained in the petition or in the 
affidavit. 


LL.R. 13 Rang, 686, not followed. 
B. K. B. Naidu and S. Athmanathan for Appellant. 
T. V. Srinivasan for Respondents. 





K.S. 
Horwill, J. f Moongan and others v. Roshan Ali Sahib; 
2lst August, 1941. Cr. R. C. No. 316 of 1941 


(Cr. R. P. No. 300 of 1941). 


Criminal trial—Misjoinder of accused—Conviction tf to be set aside— 
Presumption as to prejudice to accused. 


Where there was no intention or object common to two sets of persons 
cutting trees in different parts of a forest, trying them together will amount 
to misjoinder of parties. Where the accused'have been so tried jointly pre~ 
judice ‘should be presumed, unless it is quite certain that there could have 
been none. Where the impugned procedure works actual injustice to the 
accused the convictions should be set aside and separate trials ordered. 
(Authorities discussed.) 

K.S. Jayarama Aiyar for G. Gopalaswami and V. V. Radha Krishnan for 
Petitioners. 


V. T. Rangaswami Aiyangar for K. S. Sundaram and M. R. Ramachandra 
Pant for Respondent. 


Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
K.S. 





Chandrasekhara Aiyar, J. Timmi Reddi v, Krishna Pillai. 
22nd August, 1941. C. R. P. No. 10 of 1941. 

Madras Hereditary Village Offices (Act IIT of 1895), Ss. 13 and 21—Suit 
for arrears of emoluments—Civil Courts jurisdiction. . f 

Where plaintiff a karnam of a village in a proprietary estate sued in the 
District Munsiff’s Court for arrears of karnam meras which constituted 
the emoluments attached to the office, ; 

Held, that the jurisdiction of the Civil Court to try sucha suit was not 
barred as the plaintiff did not allege in his plaint that he was entitled to hold 
that office on the date of his plaint and as there was no relief claimed for a 
declaration to that effect when alone the Civil Court’s jurisdiction would 
be ousted. 

Kasturi Seshagiri Rao for Petitioner, 

V. N. Sarma for Ch. Raghava Rao for Respondent. 

K. S. 


Lakshmana Rao, J. D.N.C. & Co.; v. Hazi Fazal Hussain, 

` 25th August, 1941. C.R. P. No. 2124 of 1940. 
Civil Procedure Code (V of 1908), S. 10 -Same parties~Suit against a 
partner of a firm in respect of a debt due by the firm—Prior suit by legal 
representatives of a deceased partner for rendition of accounts—Whether 
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between the same parties or between parties under whom they or any of them 
claim. 


The petitioner filed a suit in the City Civil Court Madras, against the 
respondent who was the surviving partner of a firm, on the basis of a settle- 
ment of account, in respect of dealings which the firm had with the petitioner, 
In a previously instituted suit for accounts in the City Munsif’s Court, Cawn- 
pore, by the legal representatives of a deceased partner of the firm, the 
present petitioner who was admittedly a third party to the partnership was 
impleaded as a defendant along with the surviving partner on the ground that 
he was liable to render accounts of all the dealings which the firm had with 
the petitioner in his capacity as agent of the firm. The plaintiff and the 
defendant in the Madras suit were arrayed as defendants in the Cawnpore 
suit, the one issue common to both the suits being whether the settlement of 
accounts set up by the petitioner was true and binding. Anapplication under 
S. 10, C. P. Code, was filed by the respondent in the City Civil Court to stay 
the suit pending the disposal of the Cawnpore suit, and this was allowed. In 
revision, held that the plaintiffs in the Cawnpore suit being the legal repre- 
sentatives of a deceased partner the parties to both the suits could not be 
treated as the same and therefore S. 10, C. P. Code, was inapplicable. 


A. S. Raghava Rao for Petitioner. 
» M.S. Sarmaand D. R. Krishna Rao for Respondent. 





K.C. 
Wadsworth and Patanjali Sastri, JJ. Gavappa v. Gundappa and another. 
25th August, 1941. A. S. No. 1 of 1939. 


Madras Agriculturists’ Relief Act(IV of 1938)—Question whether defen- 
dant was “agriculturist” and if so he was entitled to the benefits under the Act 
—Decision that he was not "agriculturist?”—Reversal on appeal—Proper pro- 
cedure for working out the benefits under the Act. 


The trial Court held that the defendant was not an agriculturist and 
therefore not entitled to any benefit under Act IV of 1938. The appellate 
Court reversed the decision and held that he was an agriculturist entitled to 
the benefits of the Act. On the question whether the suit should be remand- 
ed and the appellant given a fresh opportunity to adduce oral and documen- 
tary evidence as to appropriations of payments made by him, 


Held, that when there was a definite issue framed whether the defen- 
dant was an agriculturist and to what benefits he was entitled under the Act, 
it was his duty to have adduced at the trial itself all evidence regarding this 
issue and other issues framed in the suit. The appellate Court reversing the 
finding of the trial Court and holding that the defendant was an agriculturist 
can itself go into the materials existing on record and give him such benefit 
as he is entitled to under the Act, and avoid a remand. 


V. S. Narasimhachar and K. S. Chakrapani Rao for Appellant. 
Kasiurt Seshagiri Rao for Respondent. 





K. S. 
Venkataramana Rao, J. Razack v. Hussain. 
25th August, 1941. A. A. A. O. No. 167 of 1939, 


Insoluency—-Order closing insolvency proceedings—If tantamount to 
order of discharge—Presumption. 


Where all the available property of the insolvent was realised and the 
sale proceeds distributed among the creditors and the insolvency proceedings 
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were closed but the order of discharge was not produced and the papers ‘were 
not available from the Courts below, : 
| H eld, that when the Court passed an order closing the insolvency proceed- 
ings it must also be presumed to have passed an order discharging the insol- 
yent, and even if it did not, the order closing the proceedings must be deemed 
to be tantamount to a discharge. 

K.S. Rajagopalachari and V, Seshadri for Appellant, 


A, Sundaram Aiyar for Respondent. 





K. S. 
Wadsworth and Patanjali Sastri, JJ, |” Subramanian Chettiar v. 
26th August, 1941. ` Miakhan Rowther. 


C.R.P. No. 199 of 1941. 


Madras Agriculturist? Relief Act (IV of 1938)—Non-agriculturist surety 
—If entitled to claim discharge pro tanto with agriculturist principal-debtor. 


Where the discharge of a principal debtor is brought about not by any 
voluntary act of the creditor but by the operation of a statute subsequently 
passed, the surety cannot claim discharge, pro tanto with the principal debtor. 
S. 128 of the Contract Act defines the obligation of the surety on the date of 
the contract of guarantee. Accordingly a non-agriculturist surety is liable 
for the whole amount of the debt even though the agriculturist principals | 
debtor is only liable for the debt as scaled down in accordance with Act IV 
of 1938, : 


T. P. Gopalakrishnan for Petitioner. 
Mahomed Ibrahim for Respondent. 


KS. ame 
Somayya, J. Venkatasuubbiah v. Venkatasubbiah; 
27th August, 1941. S.A. No. 668 of 1939, 


Provincial Insolvency Act (V of 1920), S.37—Annulment of adjudication 
—Vesting of debtor's property in person appointed under S. 37—Sale of such 
property in execution without impleading the appointee—Validity. 


Where on annulment of adjudication of the insolvent the property of the 
debtor vested in the person appointed by the Court under S. 37 of the Provin- 
cial Insolvency Act, the only person entitled to represent the estate is the 
appointee. Accordingly a Court sale in execution without having such ap- 
pointee on the record is a sale without the estate being represented in the 
execution proceedings and the purchaser gets no title (Case-law discussed). 


T. K Srinivasathathachari and T. T. Srinivasan for Appellant. 


Kasturi Seshagiri Raa for Respondent. 





K.S. 
Venkataramana Rao, J. f Subbarayudu v. Venkatasubbamma. 
27th August, 1941. f C. M. S. A. No. 266 of 1940, 


Civil Procedure Code (V of 1908), S. 60, Cl. (1) (c)—Exemption from 
attachment. . ° 

Where it is proved that the attached house is the only house belonging 
to an agriculturist debtor where he keeps his implements of agriculture and 
lives, even though the house is situated in a village and away from the 
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fields, he is entitled to claim exemption from attachment for the house as an 
agriculturist. I.L.R. 1937 Mad. 777 (F.B.), applied. 
K. Krishnamurthy for Appellants. 
K. Kotayya for Respondents. 


K.S. > ka 
Burn, J. Vathan—Accused. ` 
28th August, 1941. Crl. R.C. Nos. 547 and 548 of 1941 


(Case referred Nos. 33 and 34 of 1941). 


Criminal Procedure Code (V of 1898), S. 123—Substantive sentence of 
imprisonment—If can be made to take effect on expiry of imprisonment im- 
posed under 5. 123, Cr. P. Code. 

An order directing a substantive sentence of imprisonment to take effect 
on the expiry of the period of imprisonment imposed under S. 123, Cr, P. 
Code, is illegal. The substantive sentence must take effect from the date on 
‘which it is pronounced. : 

The Public Prosecutor (V, L. Ethiraj) for the Crown. 

Accused not represented. 


K.S. — 
[F.B.] 
The Chief Justice, Krishnaswami Kanakaratnam v. Narasimha Rao. 
Aiyangar and Chandrasekhara i Appeal No. 426 of 1938; 
Aiyar, J]. . 


28th August, 1941. 


Hindu Law—Adoption—Widow adopting with consent of sapinda— 
Motive of widow—Effect on validity of adoption. 


- In South India when once a widow has obtained the consent of the 
nearest sapinda, her motive in making the adoption (for instance, to spite 
the junior widow) is quite irrelevant and does not affect the validity of the 
adoption. 37 L.W. 729, overruled. 


P. V. Rajamannar and K, Subba Rao for Appellant. 


Sir Alladi Krishnaswami Aiyar and B. V. Subramaniam for Respon- 
dent. 


K.S. em 
Abdur Rahman, J. Peria Negamam Sri Lakshmi Vilasa Draviya 
29th August, 1941. Sahaya Nidhi v. Varalakshmi Ammal. 


S.A. No. 483 of 1941, 


Limitation Act (IK of 1908), Arts. 120 and 62—Loan by nidhi on the 
security of shares in nidhi—Sale of shares and adjustment towards loan— 
Balance left over—Claim for—Limitation. 


Where a nidhi advanced a loan onthe security of shares in the nidhi 
and subsequently sold such shares and adjusted the proceeds thereof towards 
the loan, a claim by the debtor or his representative for the balance left over 
is governed by Art. 120 and not Art. 62 of the Limitation Act. The jural 
relationship between the parties is that of pawner and pawnee and the claim 
is not one for money had and received by the nidhi for the use of the debtor, 


I,L.R. 44 Mad, 823, distinguished. 
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B.V. Viswanatha Aiyar for Appellant. 
K.V. Ramachandra Aiyar and S. Thiyagaraja Atyar for pci 


K. S. manen 
(F.B.) 
The Chief Justice, Krishnaswami Ramanathan Chettiar 
Aiyangar and Chandrasekhara v. 
Aiyar, JJ. - Sellakumara Gounder. 
Ist September, 1941, A, S. No. 161 of 1938, 


Provincial Insolvency Act (V of 1920), S. 28 (2)—Leave under—W hether 
necessary for a suit under S. 53 of the Transfer of Property Act (IV of 1882) 
by a creditor after the adjudication, to set aside an alienation by the debtor. . 


S. 28 (2) of the Provincial Insolvency Act applies only to suits in respect 
_of the property of the insolvent which has vested in the Official Receiver. 
But where the property has been alienated by the debtor before his adjudica- 
tion and a suit under S. 53 of the Transfer of Property Act by a creditor to 
set aside the same is filed, S. 28 (2) of the Provincial Insolvency Actis not 
applicable and the suit is maintainable without leave of the Insolvency Court. 
56 M.L.J. 458, approved. If the Official Assignee or Receiver is impleaded 
as a party to the suit, leave of the Insolvency Court may be necessary. _ 


K.V. Ramachandra Aiyar and T. N. Sundaresan for Appellant. 
R. Sundaralingam for Respondent. 





K.S. 
[F. B.]. 
The Chief Justice, Krishnaswami Aiyangar  Vasireddi Venkayya v. Gopu 
and Chandrasekhara Atyar,JJ, a. Sriramulu & others.. 
Ist September, 1941. S. A, No, 803 of 1938. 


Hindu Law—Adoption—Assent of sapinda to adoption by widow in 
general terms—Adoption in pursuance of —When valid. 

Where there is an assent by a sapinda to a widow adopting any boy she 
liked at any time she liked, the assent expressed in such general terms'is 
valid and an adoption made in pursuance of such assent shortly after the 
giving of the assent (within five months in the present case)-and before there 
was any material change in the circumstances of the family, is valid. 1 L.W. 
511 followed. 


The question as to the effect of the lapse of time and change of circum- 
stances in the family on efficacy of assent was left open. 


V. Govindarajachari and T. G, Krishnamurthi for Appellant. 
K. Kameswara Rao for Respondents. 


KS. 
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~ Venkataramana Rao, J.: o 2 mi Enayatholla'v. Jeelant: ` 
5th August, 1941, C. C. C. A. No. 4 of 1940. 

- Married Women's Pr operty Act - UII of 1874)—S, 6—A pplicability to 
policy of insurance effected in 1905:. by a Mokomeson on his ive for the 
benefit of his children. 

S. 6 of the Married Women’s Property Act is applicable to a policy of 
insurance effected in 1905 by a Mahomedan male on his own life for the 
benefit of his wife and children. (I.L.R. 37 Mad. 483), relied on. od 

If S. 6 of the Act were to apply, a trust is created in favour of the several 
‘persons for whose benefit the policies were effected though the interest taken 
by them was contingent. . 

Rafiudin Ahmad for Appellant. 

O. K. Nambiar and Short Bewes & Co. for Beban 


K.S. 





Burn, J. Madanapalli Lakshmikantha Nidhi v. Gopalu. 
12th August, 1941. C. R. P. Nos, 1738 of 1939. 
Usurious Loans Act (X of 1918), S.3—Application of the provisions of 
the Act—Reasons for, if should be recorded, 
The Usurious Loans Act, S. 3 (1) nowhere states that the Court must set 
out its reasons for applying the provisions of the Act. 
`M. S. Ramachandra Rao and D. R, Krishna Rao for Petitioner. 


Respondents not represented. 


K. S. ne 
Burn, J. a Ismal Rowther v. Ahmed Rowther. 
15th August, 1941. : ; C. R. P. No. 1728 of 1939, l 


Evidence Act (I of 1872), S. 34—Entries in books of accoumnt—Suficiency 
of as proof of discharge of liability. 

The clerk of the defendant had given tothe plaintiff a chit showing 
that on Ist October, 1935 the defendant owed the plaintiff Rs, 177-2-1, 
In a claim for the amount, the defendant produced his accounts showing that 
after Ist October, 1935 there had been further dealings between him and 
the plaintiff, as the result of which he owed the plaintiff nothing. 


Held, that the entries in the accounts can be accepted as sufficient proof 
of the defendant’s plea of discharge. ‘There is nothing in S.34 of the Evi- 
dence Act to indicate that entries in books of account may not by themselves 
be sufficient for this purpose, though they are not, by the terms of the sec- 
tion sufficient to lay upon any person a liability. 

T. P. Gopalakrishnan for Petitioner, 


V. Somasundaram for Respondent. 





K.S. l f 
King, J. Subbamma v, Ankireddi. 
~ 15th August, 1941. S. A. No. 1171 of 1938. 


? Arbitragion—Examination of witnesses essential for decision—Failure of 
arbitrator to- examine -witnesses in arriving ata finding—If misconduct ins 
validating award. 
The question of the validity of a settlement deed which was impugned 
on-the ground of undue influence was selen to arbitration. The award 
NRC 
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said that the deed was executed under undue influence and was at its incep» 
tion invalid. 


Held, that such an opinion could not be properly arrived at without the 
examination of witnesses and the arbitrator’s failure to examine witnesses 
amounted to misconduct and consequently the finding was vitiated. 

K. Kotavya for Appellant. 

A. Ragaviah for Respondent. 


K.S, ee 
Chandrasekara Ayyar, J. Venkatappa Naidu v. Annayya Reddi. 
18th August, 1941. S. A, No. 270 of 1939. 


C. P. Code, (V of 1908), S. 149—Appeal filed insufficiently stamped—Dis- 
cretion of Judge to reject without calling on or giving time to appellant to pay 
deficient court-fee~O. 7, r. 11—Not applicable to appeals. 

Under S. 149 of the Civil Procedure Code the District Judge has a dis- 
cretion to allow deficiency in court-fees onan appeal to be made up and this 
necessarily means that he could exercise the discretion the other way round 
and say that it was nota fit case for showing any indulgence to the appellant. 
The provisions of O. 7, r. 11 are not applicable to appeals. 

Decision in 27 M.L. J. 677 held not to be obiter and followed. 

D, R. Krishna Rao, for Appellant. 

N, Somasundaram for Respondent. 





K.S. 
Venkataramana Rao, J. Seetarama Aiyar v. Subba Aiyar. 
19th August, 1941. A. A, A. O. No. 115 of 1939, 


Limitation Act (IX of 1908), Art. 180—Suit for possession by purchaser 
of tmmoveable property at sale in execution—Limitation. 

Where it is held that a decree is executable and the sale in execution is 
confirmed and an appeal against such order is dismissed for default and an 
application for the restoration of the appeal isalso made and dismissed 
and another appeal against such dismissal for default is preferred to the 
High Court and ultimately dismissed, an application by the purchaser of im- 
moveable property at the sale in execution for delivery of possession, made 
within three years of the dismissal of the appeal by the High Court is within 
time. The sale did not become absolute till the last order of the High Court 
dismissing the appeal against the order refusing to restore the appeal dis- 
missed for default was made. (I.L.R. 61 Cal. 945, P.C.), relied on. 

R. Srinivasa Aiyangar for Appellant. 

K. Desikachari for Respondent. 


K.S. — 
Venkataramana Rao, J. Kunchu Nayar v. Chethappan Nayar. 
25th August, 1941. A.A.A.O, No. 209 of 1939. 


Civil Procedure Code, (V of 1908), S.48—Application barred under—If 
delay can be excused under S. 5, Limitation Act. 


Where an application is barred under S. 48, Civil Procedure Code, the 
Court has no jurisdiction to excuse delay under S. 5 of the Limitation Act 
which is not applicable to a petition under S. 48, Civil Procedure Code. 


P. Govinda Menon for Appellant. 
B.V. Viswanatha Aiyar (Amicus curiae). 
KS. 


(F.B.) , . 
The Chief Justice, Krishnaswami In the matter of a First 
Aiyangar and Chandrasekhara Grade Pleader, 
Ayyar, JJ. Reference No. 21 of 1941. 


` 25th August, 1941. 


Legal Practitioner—Accepting instructions from a party after receiving 
instructions from the opposite party—Propriety—Civil Rules of Practice 
(Madras), r. 20. 

Legal Practitioners cannot accept instructions froma party toa suit 
when they have already received instructions from the opposite party unless 
the opposite party consents or the pleader is allowed by the Court’ to act for 
the other party. This is in fact laid down in r.200f the Civil Rules of 
Practice of the Madras High Court. 

The Advocate-General (Sir A. Krishnaswami Aiyar) in support of the 
motion. 

V. Suryenarayana for the Pleader. 





K.S. : 
Burn, J. f Venkatachalam Chetty, Accused. 
28ih August, 1941. Cri. Appeal No. 357 of 1941. 


Penal Code (XLV of 1860), Ss. 302 and 328—Victim recovering from 
dhatura poison and then dying of pneumonia—Conviction of accused for mur- 
der—Propriety. 

Where the death of the victim was due not to the dhatura poison 
found to have been administered by the accused, but to pneumonia conse- 
quent upon exposure occasioned by coma or unconsciousness produced by the 
poison, and in fact the victim died of pneuomina after recovering from the 
dhatura poisoning the accused ought to be convicted not under S. 302 but 
under S, 328 of the Indian Penal Code. 

LL.R. 45 All. 557, distinguished. 

Accused not represented. 

The Public Prosecutor (Y. L, Ethiraj) for the re 





K. S. 
The Chief Justice and 
Chandrasekhara Ayyar, J. i Nallappa Goundan, Accused. 
2nd September, 1941. Cri. R. C. No. 163 of 1941. 


Criminal Procedure Code (F of 1898), S. 195—Defamation by ‘person in 
the witness box—Complaint—If requires sanction of Court. 

The provisions of S. 195, Criminal Procedure Code do not apply to defa- 
mation and a person who is defamed by a witness when in the witness box is 
at liberty to file a complaint against the defamer under the Penal Code and 
sanction of the Court before which the complainant was defamed is unneces- 
sary. ' ' 

- G. Gopalaswami for Petitioner. 
The Public Prosecutor (V.L. Ethiraj) for the Crown. 





K.S. : 
The Chief Justice and Chandra- Official Assignee, Madras v. D’Silva. 
sekhara Ayyar, J. 0. 8. A. No. 12 of 1941. 


3rd September, 1941. : s 

Presidency Towns Insolvency Act (IHI of 1909), Ss. 52 and 60—I hsoloeni 

a Government servant receiving salary less than Rs. 100—Order for payment 

of portion for benefit of creditors—When can be passed—Civil Procedure 
Code (V. of 1908), S. 60. 
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Although future salary of an insolvent did not vest in. the Official 
Assignee, the salary when received by the insolvent would become his 
Property and vest inthe Official Assignee. After receipt of the salary the 
insolvent can be called upon to pay a portion of it for the benefit of his 
creditors. Though under S.52 of the Presidency Towns Insolvency Act 
after acquired properties of the insolvent are divisible among the ‘creditors 
there is no provision apart from S.60 empowering the Official Assignee to 
recover such salary by a prospective order. Such an order under S. 60 of 
the Presidency Towns Insolvency Act could not be obtained if the salary 
was within Rs. 100. But this does not affect S.52 of the Presidency Towns 
Insolvency Act and it is always open to the Official Assignee to apply for an 
order for payment of a portion of the money after its receipt by the insol- 
vent. But having regard to the limit imposed by S. 60 of the Act read with 
S.60 of the Civil Procedure Code such an order is not likely to be passed 
except in exceptional circumstances. 

K.V. Ramachandra Aiyar, M.A. Srinivasan and S. Swaminathan for 





Appellant. i 
S.J.S. Fernandes for Respondent. 
K.S. i . 
Venkataramana Rao, J. Murugesa Mudali v. Ethiraja Mudali. 
4th September, 1941. S. A. Nos. 346 to 355 of 1939, 


Madras Estates Land Act(I of 1908), Ss. 3(5), 77-4 and 112—Proceedings 
initiated by one co-sharer without joining others—Validity. 

The term, Jandholder, in Ss. 77-A and 112 of the Madras Estates Land 
Act must have the same meaning as under S.3 (5) and in the case of a 
divided family it is not open to the elder brother to represent his minor 
brother and act as his guardian and it is not competent for one co-sharer to 
initiate proceedings under S. 112 without joining the other co-sharer. 

K. Rajah Aiyur and V. Seshadri for Appellant. 

S. Jagadisa Aiyar and G. R, Jagadisan for Respondent. 





K.S. : 
The Chief Justice and Chandrasekhara Province of Madras by the Collector 
Ayyar, J. of Madras v. Paidanna and sons. 
Sth September, 1941. A. S. No. 102 of 1941. 


Madras General Sales Tax Act (IX of 1939), First sales of goods manu- 
factured in the Province—Tax on, isin the nature of excise duty and there- 
fore ultra vires the Provincial Government—Government of India Act, 1935 
—Federal List Entry No. 45 and Provincial List Entry No. 48. 

Entry No. 45 in the Federal List and Entry No, 48 in the Provincial List 
can be reconciled by reading into Entry No. 48 of the Provincial List a power 
to tax all sales subsequent to the sale by the manufacturer or producer, that 
is, when the property in the goods has passed beyond the manufacturer or 
producer and the goods have become part of the general stock of- the 
province. Notwithstanding that the tax imposed by the Madras General 
Sales Tax Actis based on turnover, it is in facta tax on sales and in so far 
as it imposes a tax on first sales of goods manufactured or produced within 
the province, it is in the nature of excise duty and therefore ultra vires the 
Provincial Legislature. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and N. Rajagopala 
Aiyangar for Appellant. 

T. R. Venkatarama Sastri instructed by King and Partridge, V. Govinda- 
rajachari and V. V. Raghavan for Respondent, 


K.S. 
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Chandrasekhara Ayyar, J. Abdul Huq Saheb v. Usman Khan Sahib. 
18th August, 1941. S.A. No. 236 of 1939.° 
‘Limitation—Sale ‘of immovable property—Promissory note exeduled by 

vendec ‘for. balance of price due—Payments towards the promissory note 

and endorsement of acknowledgments—If can save limitation for, enforcing. 
vendor’s - lien. 

On a sale of some immovable property the vendee executed a promis- 
sory note for the balance of ‘purchase price due to the vendor. Subse- 
quently: payments were made towards the amount due under the promissory 
note and ‘endorsed on the note. A decree was obtained for the balance’ 
remaining due under the promissory note. -In a subsequent suit to enforce 
the vendor’s lien against another purchaser of the properties in execution 
of a mortgage decree against the original vendee; i twelve years after the 
original suit, | 

Held, that the suit was barred by: 1 limitation under Art. 132. The 
acknowledgment of liability in respect of the promissory note cannot 
save. the statutory charge from the bar'of limitation. Where two remedies 
flow either by operation of law or by agreement between the: parties out 
of ;one and the same transaction and the remedies are separate and distinct 
in their scope and in their essential features anything said or done to save 
one.of the remedies from the bar of limitation cannot operate by itself to 
save the other also. 7 Mad. 392; 34 I.C. 417 and 25 Cal. 844 (P.C.), 
distinguished. ; 

K. V. Sesha Aiyangar. for Appellant. 

K. S. Narayana Aiyangar for -Respondenis. 





K.S. 
Lakshmana Rao, J . Mallayya v. Jagannadhamma. 
18th August, 1941.. O.R.P. No. 343 of 1940. 


Suit valuation—Suit fon partition by persons in joint peer 
Valuation for purposes of Jurisdiction. i 

In a suit for partition by persons in joint possession the valuation for 
the purpose of jurisdiction is the actual market value of the property in 
suit. 50 Mad. 646, 56 M.L.J. 394 and (1989) 2 M.L.J. 226, relied on. 
Accordingly where the value of the plaintiffs’ shares will be not less than 
Rs. 10,000 the suit should be instituted in the Subordinate Judge’s Court 
as the District Munsif has no jurisdiction to ontertain it. 

` G. Chundrasckhara Sastri for Petitioner. 

P. Satyanarayana Rao and M. E. Raju for Respondents. 


K.S. 





Somayya, d.. l ; Chandammal v. Ramakrishua Ayya. 
19th August, 1941. 


. B.A. No. 789 of 1939. 
“Contract Act ux of 1872), S. 23—Consideration for promissory 
note, non-prosecution for cheating—Enforceability of the promissory note, 


In the ease of ‘offences specified i in S. 345 (2) of the Criminal Proce- 
dure Code the matter may be lawfully compounded before it goes to Court 
and a promissory noto taken in consideration therefor is not void under 
8. 23 of the Contract Act and is therefore enforeéable. 


K. Rajah Aiyar and S. Srimivasachart for Appellant. 

K. Bhimasankaran and P. Somasunslaram for Respondent. 

K.S. 
NRC 





Ja 


tthe Chief Justice ai i GN _ Swaninatha Pillai 4. 
Chandrasekhara. Ayyor, d. _ Krishna Padayachi. 
- 20th August, 1941. L.P.A. No. 36 of 1940. 


y Transfer of Property y Act (IV of 1882), S. 41—Applicability, of prin- 
pies to moyables—Y, one of the judgment -debtors a surety—Y discharging 
dêcrce and ‘getting it transferred to his benamidar—Bona fide purchas- 
or of decree for value from benamidar—Right, to. execute against Y—C. 
P.Code, O. 21, r. 16—Cireumventioi—Effect. 

Y was a surety for X and a deerce was obtained against both. To 
avoid execution proccedings against bimself Y paid the decree-holder, but 
in order to recover the amount from the principal debtor without recourse 
to a fresh suit he ararnged with the decree-holder to transfer the deeree to 
M; a benamidar for himsclf. AM sold the deeree to K who acted in good. 
faith for consideration. K sought to execute the decree against Y, 

Held, that M being Y’s benamidar the transfer of the decree to him 
meant the transfer to Y himself and Y was guilty of what in Jaw. amounts 


to a fraud to circumvent the provisions of O. 21, r. 16 of the Civil Pro- 
cedure -Code. 


The principle embodied in s. 41 of the Transfer of Property Act 
can be applied to movable property also.. Having allowed M to hold him- 
self out as the holder of the decree, Y cannot be preferred to K who 


` bought the decree for valuable. consideration .and in good faith. Accord- 


ingly Y cannot avoid liability to pay the decretal amount to K. 


T. V. Muthukrishna Aiyar. for Appellant. 
A. C. Sampath Aiyangar for Respondent. 





' KAS. 

The Chief Justice and Palaniappa Chettiar v. 
Chandrasekhara Ayyar, J. , Velappa Chettiar. 
; 2lst August, 1941; < * L.P.A. No. 24 of 1940. 


. Mortyage—Eavlier mortyage—How far shiel% against later mortgage— 
Right if affected by law of limitation. 
An earlier mortgage can be held as a shield as against a subsequent 
mortgage. The right is not affected by the law of limitation and can be 
set: up even after the expiry of 12 years. 


41 M.L.J. 399, A. I.R. 1929. Mad. 465, followed. 50 Mad, 626, not 
followed, i 

K. V. Krishnaswami 4iyar and N. R. -Govindachari for Appellant. 
T. K. Sundararuman for Respondent, 

K.S. — maan 


Wadsworth and . Muthukaruppan Chettiar 
Patanjalt Sastri, JJ. v. Subbiah Chettiar. 
29h August, 1941. | Appeal No. 22 of 1939. 
Madras Agricultarists? Retief Act UK of 1938), Ss, 7, 8 and 4 (d)-- 
Scope. : 

On 1—10—1937 there was a debt already contracted on the security 
of municipal. house property alone. By S. 4 (d) such debt is excluded 
from the operation of the Act. The addition of security of other pro- 
perty at a date after the Act came into force cannot retrospectively make 
it a debt contracted on the security of property other than municipal pro- 
perty so as to bring into force Ss. 7 and 8 of the Act and exclude S. 4 (0). 

K. Rajah Aiyar and N, G. Krishna Aiyangar for Appellant. 

R. Gopalaswamy Aiyangar for Respondent, 


KS. 
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Wadsworth and Patanjali Sastri, JJ. pE Venkata Reddi v. 
Ist September, 1941. . Venkatanarayana. 
A.A.O. No. 543 of 1939. 
Madras Agricullurists’ Relief Act (IV of 1938), S. 8 (1) and (3)— 
Scope. . 
~ A debtor'is not ‘entitled under 5. 8 of Act IV of 1938 to split up a 
debt inte its component parts and have sealed down one part under clause 
(3) and. another part of the debt under clause. (1). 
P. Chandra Reddi and R. Ramalinga Reddi for Appellant. 
J. E. Gundappa Rao for Respondent. 





K.S. ; 
Wadsworth and Patanjali Sri Chittoori Narayanamma 
Sastri, JJ. v, Vankina Veukatachallam. 
2nd September, 1941. : A.S. No, 71 of 1939. 


Madras Agriculturist? Relief Act (IV of 1938), S. S—Scope— Question 

of benami for creditor, if can be gone into—Mortgage by son in renewal 
of pre-partition debt on promissory notes by father—Debtors, if same. 
, The question of benami cannot be gone into in determining the point 
whether a, creditor is the same within the meaning of the explanation to 
S, 8 and the creditor mentioned in the document, evidencing the liability to 
be scaled down, is the creditor for purposes of the Act. Where a mortgage 
was executed by a son after partition in discharge of pre-partition debts 
evidenced by promissory notes exectited by his father, the debtors in res- 
pect of the two liabilities are not the same. 

LL.B. (1941) Mad. 248 and (1940) 2 M.LJ. 756 referred to., 

A. Lakshmeyya for Appellant. é 

. V. Govindarajachari for Respondent, 


B.V.V, 
Venkularamana Rao, J. ` Ballamkondu Venkatiah and another v. 
3rd i 1941, Poli Chenchamma and three others. 


S.A. No. 737 of 1939. 
Registration of Settlement Deed—Ffraud on Registration law—Settle- 
ment deed not given effect to—Scttlor’s suit for declaration of iitle—If 
Courts can give relief, x 
Where both the settlor and tho settlee got registered a settlement deed 
by including an item of property not owned by the settlor for purpose of 
getting registered the settlement deed in a Sub-Registry wherein that item 
was situate but no effect was given to the Settlement Deed and the settlor 
continued in possession of the lands and was paying the kist therefor and 
there was no transfer of patta in favour of the settlee, 
Held, that a suit by the settlor against the settlee and his transferecs 
for a declaration of her title ig maintainable since the fraud was not 


earried into effect, j 
T. K. Srinwasathathachariar and T, T, Srinivasan, for Appellants, 
K. Umamaheswaran and P. Ramalinga Reddi, for Respondents. 


"KC. 


Wadsworth, J. me Thirumayee Ammal v. Muthu Mooppanar. 
4th September, 1941. a4 C.R.P. No. 1045 of 1939. 
Madras Agriculturist? Relief Act (IV of 1938), S. 4 (k)—Principal of 
“debt or debts”——Meaning. ; 
The argument, that for the purpose of S. 4 (h) of Madras Act IV of 
1988, the principal of the “debt or debts” means the original principal of 
some antecedent debt or debts, cannot be accepted. 


44 
L. V. Krishnaswamy Adyar for Petitioner; > : 
fF: L. Kenkatarama. i for Respondent. 


UKS. 
Chandrasekhara Ayyar, J. Krishnayya v. Lakshmidevamma. 
Sth September, 1941. , Cr. P, No. 132 of 1940. 


Madras Debb Conciliation Act (XI of 1936), 8. 25—Conduct of de- 
fendant in filing petition before Board improper or fraudulent—If ground 
for refusal of stay application under S. 25, 

The prohibition under 8, 25 of the Debt Conciliation Act is absolute 
and the Courts have no power to proceed with a suit on the ground that. 
the conduct of the defendant in filing a petition before the Board was im- 
proper or fraudulent. 

F. Suryanarayana for Petitioner, 

-- P. Somasundaram ond P, Suryanarayana for Respondent, 


K.S: . ` 


Venkataramana Rad, J. 5 i Ramanathan Chettiar, In re. 
Sth September, 1941. CSR. No, 16499 of 1941. 

Court-Fees Act (VII of 1870), Sch, II, Art.1(d) (i) (Madras Amendment) 
—Order directing a rateable decree-holder to refund sum of Rs, 987-3-11 
received by him—Suit m which sale proceeds realised valued: at more than 
Rs, 1,000—Revision petition—Proper court-fee, 


A memorandum of civil revision petition presented to the High Court 
against an order directing a decree-holder to refund a sum of Rs. 987-3-11 
received by'‘liim in rateable distribution is liable to pay a court-fee of 
Rs, 10 and not Rs, 5 where the value of the suit wherein the sale proceeds 
were realised in execution of the decree is above the value of Rs. 1,000. 


K. 8. Ramabhadra Aiyar for Petitioner. 


KS, 
[F.B.] 
The Chief Justice, Gentle and Somayya, dd, In re a Pleader. 
Sth September, 1941. R.C. No. 20 of 1941. 


Legal practitioner—Filing atie that he had recewed fees who 
really veceiving the same from client—Whether miSconduct. 


The filing by a legal practitioner of a certificate in Court that he had 
received fees from his client, while in fact ‘he did not receive any fecs, 
amounts to professional misconduct, ~ 


The Advocate-General in support of the motion, 
V. Govindarajachari for the Pleader, 


K.S. Pa kar ngi rt 
Wadsworth, J. i i Chatha Nayar v. Janaki Amma. 
Sih September, 1941. AAA.O. No. 205 of 1940. 


Practice—Non-typpealabte order—. Appeal vreversing—Further appeal— 
Competence—Power in second appeal to revise imal Court's order. 


The Court has power to ontertain a second appeal from an appellate 
decision when no appeal lay to tho lower appellate Court. 45 Cal. 926; 18 
All. 575 and 57 ‘Mad. 777, relied on. The High Court can ‘suo motu revise 
thé trial Court’s -order and rectify it in such a aaa appeal. - aa 


` 1932 M.W.N. 1244 applied. 
K. P. Ramakrishna Aiyar for Appellant, 
K. Kuttikrishna Menon for Respondent. 


KS. i —— ae | sn 
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‘Wadsworth, J. Krishna Rao v, The Official 
‘8th September, 1941. Receiver, Hast Godavari. 
O.R.P. No. 2258 of 1939. 


Madras Agriculturist’. Relief Act (IV of 1938), Ss. 20 anā 21— 
Provinotal Insolvency Act, 8S. 68—Stay. of sale at the instance of the imsol- 
vent—Sale held by public auction—Locus standi of the insolvent to apply 
for setting aside the sale. 


The equity of redemption in certain properties was advertised for sale 
by the Official Receiver. The insolvent filed an application on 14—-9—1938 
without impleading the Official Receiver for a declaration that he was: an 
agriculturist and that his debts should be scaled down. On 27—9—1938 
lie“applied: for- stay of sale under S. 20 of the Madras Act IV of 1938. 
The stay.was refused and the sale was held on 27—9—1938. The insolvent 
filed an application under S. 68 of the Provincial Insolvency Act to. set 
asido the sale. The Insolvency Court held that the application was not 
maintainable in law as the insolvent cannot be a person aggrieved within 
the, „meaning. of S. 68: The lower appellate Court held that by virtue of 
S8.. 20. and 21 of the Madras Act IV of 1938 the insolvent was eaves 
to apply and have the sale set aside. 


“= Held that the applications for scaling down the debt without TANN 
ing the Official Receiver and. for stay under S. 20 by the insolvent 
wero. irregular and incompetent and that the insolvent had no right to seek 
to set aside the sale though in a proper case the Full Bench decision in 49 
Mad. 461, might not bar the insolvent. 


A. Lakshmayya for Petitioner. 
F. „Vyama for Respondent. 


OR ge eae 

Pak ang Rao, J. Thiruvengadam Pillai and others 

ae “September, 1941, v. Koolai alias Muthusami Pillai and others, 
eeu a S.A. No. 471 of 1938, 


, ‘Revenue Recovery Aot (I of '1890)—Death of registered proprietor before 
the date fixed for sale for recovery of arrears of revenue—Failure to serve 
notices oF sale on the legal representatives—Effect on the validity of sale. 


Tt is the defaulter’s. interest that is brought to sale under the Revenue 
Recovery, Act and there should be a person capable of averting the gale till 
the date of the sale. Accordingly -where the registered ryotwari pattadar 
ajeg, before the date fixed for sale for arrears of revenue the proper course 
for the revenue authorities would bæ to register the heirs of the deceased as 
owners in the revenue registers, serve notices on them or start the whole 
proceedings de novo. A sale without following such a course passes no 
title to; the purchaser. ` 


S. Parthasarathy and V. E. Thiruvenkatachari for Appellants, 
T. V. Muthukrishna Aiyar for Respondents. 


K.S. 
Horwill, J. Ganapathisa and others. 
12th September, 1941. Orl. App. Nos. 367 and 374 of 1941. 


Madras Gaming Act (III of 1918).—Keeping common gaming house— 
Gambling materials fownd—Presumption—-Proof of absence of actual bet- 
ting—Use of place after races for calculation for payment—If offence. 


Tho use of a place for making calculations for payment out after the 
results of the race would not in itself constitute an offence. The presump- 
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tion under the law that a certain place was kept or uscd ag a eommon 
gaming house if gambling materials were found there, is displaced if it is 
proved Huat there was no actual betting in that place, 


K. 8, Jayarama Aiyar and N, _Krishnamur thy for Accused, 


The Crown Prosecutor (P, Govinda Menon) and O. D. Venkataraman 
for the Crown. 


KS. 
[S.B.] 
The Chief Justice, Wadsworth Commissioner of Income-tax 
and Patanjali Sastri, JJ. v. Maharaja of Pithapuram. 
15th September, 1941. O.P. No. 31 of 1941. 


Incomeé-tag Act (1939), S. 16, aub-8, (1). Cl. (e)}—Scope and applicabi- 
lity. 

The income for 1938-1939 derived from the’ assets comprised in revoc- 
able instruments of trust and settlement executed by an assessce in favour 
of his delegatorg on April 5, 1933, before the commencement of the Income- 
tax Act. of 1939 can be deemed to be the income of the assessee ‘under re~“ 
vocable transfers of assets as contemplated by Cl. (e) of sub-S. (1) of S. 16 
of the Income-tax Act. Such a transferor can be assessed on that: haa 


K F. Sesha Atyangar for the Commissioner of Income-tax, 


Ch, Raghava Rao, V. V. Sastri and G, C. Penkatasubba Rao for the 
Assessee, 


K.S. 
{F.B.] i , 
The Chief Justice, Wadsworth l Sriramareddi v. 
ang Patanjali Sasiri JJ. Sriramareddi. 
16th September, 1941. C.M.P. Nos. 4772 and 4773 of 1941. 


Madras Agriculturist? Relief -Act (IV of 1938)—Appeal—Application 
for scaling down after judgment on appeal and before passing decree— 
Mainiamability—Remitting application for scaling doum to trial Court after 

` disposal of appeal—Propriety, 


Unless an application for sealing down is filed before the pronounce- 
ment of the judgment on appeal it cannot be entertained afterwards and 
the drafting of the decree suspended. The proper procedure on an appli- 
cation for scaling down a decree filed before the appellate Court will be to 
call for a report from the lower Court and’ pass a final decree after its 
receipt. It is wrong to remit an application for sealing down a decree to 
the lower Court after the disposal of the appeal itself, 


51 L.W. 606 overruled. 
V. Govindarajachari and P, Satyanaray gang Raju for Petitioner, 


F. Viyyanna for Respondent. 
K.S. 
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Wagsworth.and, . - Ae “Satyananyana V. Veergawara.. Sastrulu. 
Patanjati Basiri JA.. se Shy KENAN donde = + NO., 187 of 1989. 
25th August, 1941, Rene are , 


„ Madras, Agricultynists. Retief. Act’. IK of 1938), S.. 4 ana 
covenant in mortgage of house property within municipality—If takes the 
case out of the exception in S. 4 (0). 


The fact that by reason of the personal covenant contained in a mort- 
gage. of -house property alone.in a municipality, the debt might be- ‘enforced 
against.the other property belonging to the judgment-debtor. cannot make 

` igusrdebt, not. contracted on the security, of house property. alone in a muni- 

cipality., . T£. ands when; a, personal: degreevis “passed; it may. be open. to, the 
judgment-debtor to contend. that the. lability, under the personal decree, is 
nof one. within the exception contained in S. 4 (d) of, Act IV. of 1938; 
hut ‘this “question was left , open, by, their, Lordships. ., 


"Mu 8u Ramachandra: Reo for Appellant. os 
N? Pasideva: Rao for’ Respondents, NA aan 


Ve Ce NG no chee, 





K.S. = : 
Somayya, J. Seeretiny of State for India 
lst September, 1941. ` Case a2 i oa Dhupjee: 


S.A. No, 508 of 1939. 
Madras Land Encroachment Aot (III of 1905) S, 9—Penal assessment 
ander-—Sale of: land: för recovery] f prevails over prior encumbrances, 
` 92:9) of the Madras ‘Land' Encroachment Act IXI of 1905 ‘equates the penal 
assessment levied“under it to land revenue and provides that it may be re- 
covered as land revenue'. The sale of the’ defaulter’s- property: for recovery 
of such assessment ‘passes thevproperty free: of: all .encumbrances,: as `S, 42 
of Madras Act II of 1864 applies \to the sale»: 
Phe Government Solicitor for “Appellant. : kakiki 
a ‘Chandraser hara "Sastri, for Respondent. 





ie S. - Er . 
The Chief Justice and Venkatachalam Chetty v. 
| Chandrasekhara Ayyar, J. 7 , “Venkataragtsvachari. 
2nd September,.1941. ` : wae, SAO 4 : OSA No! 5 ‘of 1940. 


Roki of Property Act (IV of 1882), 8. 53—Soope. 


A transaction’ may ‘be set aside under the provisions of B. 53 of the 
Transfer:.of: Property: ‘Act even where full consideration has” passed, if it has 
bedi entered: into. with the object of defeating creditors, 


Va S> Rangachari and -P, Chandra Reddi for Appellant. ` 
» Pe Re aaa 4; ee and. M, Sham Das for: ia aaa 
Kı; 8. pis Sad . 4 KA. 1 


other ais “RSE ae ot i ‘ mo 
ba bras Pha sAyyar, J ct aS Niladri Raju v, Ramanna. 
Sth September, 1941. C.R.P. No, 1354 of "1941. 

Court: Rees. Act (VEL of.:1870), S. 7, Scha IF-A (as amended bij Madras 
Act V of 1922))—Suit for setting, aside. mortgage decree regarding only 2 
out of various items—Proper court- “fee payable, 

A suit which though in form is for a declaration of the plaintiffs’ in- 
terest;ip.some specified properties is in reality one for setting aside a mortgage 
decree obtained.against them by the defendant falls within |S, 7,,S8ch.IV (A)« 
of, he Court Fees... -Act as,amended by the Madras Court- Fees Act V of 1922, 
Where the plaintiff's ; are interested only, in two gut of,2 number of properties 
edvered by ‘the’ mortgage” ‘decree ‘for a large’ sum’ of Antiy, which’ is Sought , 
to-be-set aside only:so far ‘as’ those’ two” propeitics, are _conce}néd, it, Js sufi? 


NRC 
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cient to pay court-fee- onthe mirket--value of those two properties" and it 
is not necé¥dary*to pay- court-fees on the entire decree- amounti” Mani) 
P. Satyanarayana Rao and M. R, Raju for Petitioner, ° ° °°’ 


“Thel Government Pleader” (KS ETE Menon) and P. “Sonia 


datim: for Respondent, « wo rat as wre 
KS. ee ee ES? 
femme Saeed Sa y. vate de 8 ey a tor r oh 
“Wadsworth, J. saa Seo ia | Padmanabhudu | v, Narasimham. 
Oth eet se 1944, tree g ooe tan’ + CBP. No, 132: of. 1941.. 


: Madras a a Relief Act av. of 1938), ‘S::20—Inordinate delay 
in ` deciding petition under 'O. -21, r. 90, C. P.’ Code- preventing eseou- 
tion—If' gromm for refusing stay: ‘under: S. 20 of Act IV of 1988, "in 

That the execution of the decree had’ been" prevented by.’ ‘ebnsiderable 
delay in deciding the ‘petition’ preferred under’ O, 21, ri 90; 'C."P, Cöde ‘is 
no ground for refusing a stay to'which the debtor is- entitled under the 
provisions of 8. 20 of Act IV of 1938., The confirmation of sale after the 
Act came into force’ would render the ‘application to be filed under 8, 19 
jnfructtious and therefore stay must be granted. 

‘Ke Viyana. for Petitioner, KAL 


K. Eotayya for Respondent. SEGE it Mane M> 


KES K.S aG wa wth 
‘ ” eety ye hoe 4 Pn aaa 
“soman ya, 2. - ` bok “Dirumalai Tirupathi Devasthanam 


oth September, 1941, i a _ .., V, Tirupathi Municipal Council. 
a ; S.A, No. 53 of, 1939. . 
"Madras , District . Municipalities: Act RA of" 1920) S . 82,. Ch. (8)— 
Cost of constructing compound walls—If can be ‘taken into. consideration in 
jiving the annual value of the ‘premises for, taxation. ois ae 
Having regard to the purpose and intendment of the Madras District 
Municipalities Act and proviso to Cl, (2) of S, 82,.compound walls form part 
of the building and the cost of constructing the compound walls should also 
bo taken into consideration for fixing the annual value of the premises: for 
purposes, of assessment, 5 Los 
A “Govindarajachari ‘for Appellant. ` R 


TE Gopala. Menon; and C. S. Govindaswami for Respondent, . 


K.S. 


Radsworth,:J:., EN vinni i Venkatarami. Reddi Garu 
Oth September,. 1941, - es a sir Ka des ` p. Satyanarayana Reddi. 
5 |, A.A.0. No, 138. of. 1939. 


Madras Agriculturist? Relief . dct (IP of 1938), 8. 4—Applicability. 


Where..an ‘executor ‘did not pay: a.legacy but used ‘the amount for his 
own purposes giving the legatee a memorandum for the amount go appro- 
priated the legatee’s suit for recovery of the amount set forth in the memo- 
randum, is. clearly..one to enforce a liability protected wader So 4: as Act IV 
Of: 1988.5 cl Ls vos 

Ch. Raghava ‘Rao. and S:\Kothandarama:Nayana? tor ‘Appellant, > 

dA.“ C. Sampath: Aiyangar for Respondent, :' | 





ih 


n oo ‘ 


K8.. avt asie BSS) Shey a a) a DFS tae 





Somayya, Tv "> ‘ “++ 7. Ghinnappa’ Reddi v. ° 
oth Beplambên, 1941." : a NG MA Venkataramähappa. 


ae a Rao No. 803 of 1939. 

“Transfer ‘of. "Property Ab av ‘of 1882), Ss. "6 (e). and 130—zight 

to ste for refund of purchase money, for. breach of, covenant, for 1 title. on 
sale “of land—If actionable claim. ; 
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The first defendant sold some properties to the defendants 2 and 3 on 
27—7—1929. In 1935 two persons sued the defendants 2 and 3 and ob- 
tained a) decree for recovery of those properties on the ground that they 
belonged to them. The defendants 2 and 3 purported to sell to the plain- 
tiff their right-for refund of the purchase-money. 

It was contended that the right sold was a mere right to sue for 

‘damages for breach of covenant for title and was not assignable to the 
plaintiff under S. 6 (e), T.P.Act.- ' 


Held; that what was assigned was an actionable claim and not a mere 
right to sue for damages. 11 Pat. 266 (P.C.), followed. 


. 4., Lakshmayya for Appellant. 
‘K. Krishnaswami Aiyangar and N. Koteswara Rao for Respondents. 
K.S. 


Wadsworth, J. Kallalagar Devasthanam v. Baskaram Pillai. 

10th September, 1941, C.M.S.A. No, 190 of 1939. 

Practice—Second appeal against appellate order affirming a non-appeal- 
able order—Competence. 

Where an appellate Court affirms a non-apperlable order a second appeal 
is not maintainable, - 

K. V. Srinwasa Aiyar for. Appellant, 

R. Venkataraman and S. Viswanathan for Respondents, 

K.S. 


“Burn, J, f Ramaswami Padayachi (Petitioner). 
12th September, 1941, C.B.P. No, 1944 of 1941. 


Madras Agriculturists’ Relief “Act (IV of 1938), Ss. 19 and 20—Scope, 


The purpose of 8, 20 of Madras Act IV of 1938 is to give a judgment- 
debtor a chance of making an application under S, 19 of the Act. Where no 
application for scaling down has been made even long after the filing of the 
application under S. 20 for stay, and the debtor prefers to go on prosecuting 
his application only for stay of execution, the High Court will not interfere 
in revision against an order dismissing the stay application. , 








© V. T, Rangaswami Aiyangar and K. Kalyanasundaram Aiyar for Peti- 
tioner, 


K.S. —— 


[S.B. ] ; 
The Chief Justice, Wadswor th and Commissioner of Income-tax, Madras 
Patanjali Sastri, JJ. v. Lakshmanier, 
15th September, 1941.. ' O.P. No. 96 of 1941. 


Income-tax Act (XI of 1922), S. 16 (3) (a) (ii)—Applicability. 


. Where a Hindu father and his sons—of whom three were minors— 
who were members of an undivided family were partnera in two firms the 
provisions of 8. 16 (3) (a) (18) of the Income-tax Act applies'and the minors’ 
share of. the profits can be included in the total income of the father for 
assessment of income-tax, 


T. M. Krishnaswami Aiyar, M, Subbaroya Aiyar and T, V, Viswanatha 
Aiyar for Assessee, 


K. F.. Sesha Aiyangar for Income-tax Commissioner, 
“KB. 
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[S.B.] . ae ae, ee, 
The Chief Justice, Wadsworth a ge ONS . Ramaswami Chetty v. 
and Patanjali Sastri, Jd. » +, n Commissioner of Income-tax, 


| 15th September, 1941... ott) Madras. 
: O.P. No. 96 of 1941. 
Income-Tax Act (XT. of 1929), S. 2 (6- -A)—Banus shares in lieu of 


profits issued by limited compeny—t f “dividend”. 


Bonus shares issued in lieu of profits by a limited cbais cannot be 
treated as “dividend” under the Income-Tax Act as they did not amount 
to a release of the assets of the company’. Though the company’s profits 
have been taxed at. the maximum rate the assessee is not entitled to claim 


a refund ‘of the difference between the. appropriate rate. for"him' and the 
maximum rate. 


a 


M. Subbaroy ya Atyar for ‘Assessee. 
K. V. Sesha Aiyangar for Income-Tax Commissioner. 





KS, - 
Re or is” tl | ; 
The Chief: Justice, Wadsworth and Annamalai Chettiar v. 
Patanjali Sastri, JJ. Commissioner of Income-tax, 
15th September, 1941. ‘ Madras. 


O.P. No. 52 of 1941. 

Income-Tazx Act (XI of 1922)—Foreign profits remitted to British 
Inflia—Subsequent incurring of losses—If changes the character of remit- 
tance already made. 

Where profits were available for remittance and were remitted from 
Penang into British India, the subsequent incurring of losses after the 
date of remittance will not alter the character of the remittance made and 
such remittance’ made as profits is liable to assessment to Income-tax. 

M. Subbaroya Aiyar for Assesses. 


KE. FY. Sesha Aiyangar and C. Rama Rao Saheb for Jam kak Com- 
missioner. - 2 


K.S A TEOS 
' Burn, J.. ‘Syed Sahib Jan Sahib v. 
16th September, 1941. i Khairunnissa Begum. 


: c. = A. No.. 423.0f.1939. 
Civil Procedure Code (F of 1908), 0. 43, r. 


1 (s)—Order dismissing 
a receiver—Not appealable. 7 


No appeal lies from an order dismissing a receiver under O. 43, r. 1 
(s) of the Civil Procedure Code. I.L.R. 54 Cal. 319, not followed. 


T. R. Srinwasa Atyar for Appellant. 
È. Venkataraman’ and 5. Viswanathan for Respondents. 
K.S. 


Wadsworth and 4 





i I Anantamma 
Patanjali Sastri, JI. i v. 
17th September, 1941. Rama Rao. 


C.M.A. Nos, 582 and.533 of 1939. 

Madras Agriculturists?’ Relief Act (IV of 1988)—Conatruction of 5.4 
(h) of the Act. 

Plaintiff, a woman obtained in 1936 a decree for Rs. 14,500 and costs 

amounting to Rs. 1,450. The judgment-debtor applied for scaling down the 


said debt, and it was admitted that the original principal was only Rs, 2,000. 
The plaintiff claimed protection under S. 4 (h) of the Act. 


51. 


. Held, that the. plaintiff-was not entitled to the protection claimed as 
the: sum. of. Rs. 2,000 original principal borrowed together with the costs 
Rs. 1,450 awarded to her under the deeree amounted to. more than Rs, 3 000, 
and therefore the. decree debt was liable to. be scaled down.. 


V. Govinddrajachari and V. Nagaramiah for Appellants. 
“+ Kasturi Seshagiri Rao’ for D. Suryaprakasa Rao for Respondent. 


Vag 





By, i Sos 
[F.B.] me “o : ` 
The Chief Justice, ee Narasimhacharyulu v. 
Gentle and Somayya, JJ. — > 70O Seeretary of State for India. 
17th September, 1941. . L.P.A. No. 25 of 1940. 


Madras Revenue Recovery Act (II of 1864), S. 59—Period of sis 
months’ for appeal—Computation. 


“The period, of six months provided in S. 59 of the Madras Revenue 
Recovery Act for an appeal must be computed, from the date when the 
Collector finally declined to interfere in revision when alone the cause 
of action could be said to have arisen, and not from the date when the 
Deputy Collector’ confirmed: the revenue sale. 30 Mad. _ 867, overruled. 
23 Cal. 775 and 43 Mad. 185 (F.B.), relied on. . 


< y. Rangachariar and K. F. Rangachari for appellant. 
The, Government Pleader (K, Kuttikrishna Menon) for the Government, 
P. Somasundaram and P. Suryanarayana for Respondents. 
K.S. 





Horwill, J. Chinnathambi and another, accused. 
17th September, 1941. Cr.R.P. No. 641 of 1941. 


Criminal Proceflure Code (VY of 1898), Ss. 369 and 421—Appeal— 
Absence of appellant and his counsel when appeal taken up for hearing— 


Dismissal of appeal after perusal of records—Necéssity to give reasons in 
the: judgment, 


Where in‘an appeal by accused against their conviction neither the 
accused nor their counsel were present in Court when the appeal came on 
for hearing and the Joint Magistrate dismissed the appeal stating that he 
had perused the records, and found that there were no oe to interfere 
with the lower Court’s decision, . 


Held, on revision, that the judgment ‘ould have been unexceptionable 
if the appeal had been dismissed in limine under S. 421 of the Cr.P.Code. 
As that had ‘not been done the reasons for the conclusions arrived at in 
the. judgment ought to have been stated -in. the judgment. 

. T. 8. Venkataraman for Petitioner. 


“A, 8. Sivakaminathan for the Public Prosecutor for the Crown. 
K.S. 





< [F.B.] 
The Chief Justice, ', Rangasami Aiyangar v. 
Gentle and Somayya, JJ. Sivaprakasam Pillai. 
19th September, 1941. = S.A. No. 993 of 1937. 


Limitation Act (IX of 1908), S. 20—Payment made by one brother 
after partition towards promissory note by himself and his deceased father 


who were members of a coparcenary—-If keeps the debt as against his 
brothers alive. 
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‘At a -partition between three sons after the death of the father a pro- 
missory note executed. by the father and his youngest son was: directed to be 
paid by such son who accordingly made a payment of: interest in June, 
1933 and endorsed the same on: the promissory note. In a suit brought. 
within three years of such payment against all the three sons, - 


Helg, that the payment by the youngest brother did not save limita- 
tion as against the other brothers as even before partition the youngest 
brother had no right to represent the family. 38 Mad. 968, approved. 


N. È. Sesha Aiyar for Appellants. 
S. Sankara Aiyar for Respondent. © 5 = 





K.S: “< ee bh toe A 
pie ' ‘Vénkataramayya v. 
Lingayya. 
C.R.P. No. 31:of 1941. 


Provincial Small Cause Courts Act UX of 1887), 8. 17—A pplication 
under—Essentials. 

Where a, defendant who filed an a application. to set sli an ex parte 
decree under S. 17 of the Provincial Small Cause Courts Act does not ds- 
posit the decretal amount but files a security bond for the amount of any” 
decree that might ultimately ` be passed, without obtaining the previous 
directions ‘of tlie Court, which is a ‘condition precedent, the application is 
vitally defective and. must be dismissed.. 


Kunhiraman, J. ` 
19th entene 1941. 


T. Rajagopalan for Petitioners. 
N. V. B. Shankara Rao for, Respondents. 





iK. S. Ree. eS E 
: skak le SER PE , i 
Wadswor th and Patanjali c Karuppa Goundan v.. 
1 ., ,Sastri,, Jd. i : . . T.R. Navayanaswami Naidu & Co. 
22nd September, 1941. S.A. No. 764 of 1940. 


: Madras Agriculturists’ Relief Act (IV of 1938), Ss. 3 and 8—Endorsee 
of pronote—If. “or editor ’—Pronote partly for cash consideration and partly - 


for interest, due under. a mortgage—Scaling down. , 

A pronote:which was made up: partly of cash consideration and partly 
of interest due under a mortgage was eS to be scaled’ down as against 
an endorsee of the note. : i 


‘Held, that the endorsee of the si came within, the definition of the 
word ‘‘creditor’’ and that he was an assignee of the promises. 9. 120, of 
the Negotiable Instruments Act did not' prevent’ the setting up of a dis- 
charge by virtue of a subsequent statute to the extent that the pronote was 
for interest on the mortgage. Certificate under S. 205 of the Government 
of India‘ Act ‘for ‘leave to appeal to Federal ‘Court granted. (1939) 1 
M.L.d. 272 (F.B.), followed. 


S. Ramachandra Atyar and M. Krishna Bharathi for Appellant. 
R. Sa Sankara Aiya and T. B. Balagopal for Respondent. | 





(BS, Pe Sg ma a f te 


The Chief Justice and aed, Ge “Lakshmana Samantho V, 
Chandrasekhara Atyar, J, í : Harischandra Jagat Dev, 
2nd September, 1941. ` Appeal No. 267 of 1938. 


Hindu law—Son of kshatriya male and sudra woman—Status, 


The son of.a kshatriya male and a sudra woman is not a sudra but 
a ugra, that is, he.is of a caste higher than that of his mother and lower 
than that of his father, 


LLB. 12 Madras 72 followed. 


4 Accordingly the sons of such an ugra by a permanently kept concubine 
are not entitled to claim shares in their father’s estate but are only entitled 
to maintenance. ; aki 


T. R, Venkatarama Sastri "and B. Jagannadha Das for Appellant. 


The Advocate-General (Sir A, Krishnaswami Aiyar), C. Sambasiva Rao, 
C. Siva Rao and G. Chandrasekhara Sastri for Respondents, 


K.S. 


- Wadsworth and - Ng Thayyanayaki Ammal 4. Sundarappa. 
Patanjati Sastri, JJ. j Appeal No. 436 of 1938, 
5th September, 1941. DN G 


Limitation Act (IX of 1908), 8. 20—Part payment by mortyayor who 
has parted with the mortgaged property—Ilf saves night of suit agamst the 
purchaser of the equity of’ redemption. 


In Pwayi v. Palanwela, I.L.R, (1940) Mad. 872= (1940) 1 M.LJ. 766 
(F.B.), the question was whether for purposes of 5. 19, (which 
requires that an acknowledgment of liability in respect of any 
property or right must, in order to be effective, be given by “the 
party against whom such property ‘or right is claimed or by some 
person through whom he derives title or liability”) the derivation 
of title or liability should take place after the acknowledgment has been 
given, and it was held that it should. But no such question can arise on 
the language of 8.'20 which unlike S. 19 does not require that interest 
or part of the principal should be paid by the party against whom the 
debt or legacy is claimed or by some person through whom he derives 
title or liability. S. 20 simply enacts that a fresh period of limitation shall 
be computed where interest or part’of the principal has been paid by the 
person liable to pay or by the debtor. Payment stands on a different foot- 
ing from acknowledgment as regards its effect in saving rights of action. 
Accordingly part payment by a mortgagor under hig personal liability after 
he has parted with the mortgaged properties saves the right of suit against 
the purchaser of the equity of redemption from the bar of limitation, 


K. V. Krishnaswami Aiyar for Appellant. 


C. A. Seshagiri Sastri, M. Krishna Bharathi, V, Natesan, S. Swami- 
nathan, P. R. Srinivasan, E. Srinivasan and M. 8. Venkatarama Avyar for 
Respondents, 2 


KS. 
Wadsworth, J. Venkitachala Aiyar v. Madhavan. 
Oth September, 1941. | C.R.P. No. 2423 of 1939. 


-Village Courts Act (I of 1899), S. T3— Mere illegality of order—If con- 
fers jurisdiction on. District Munsif under 5. 73. 


Mere ilegality of the village court’s order doeg not confer jurisdic- 
tion upon the District, Mumsif under S, 73 of the Village Courts Act and he 
cannot clutch -at jurisdiction by describing ag unjust that .which in truth 
he merely finds to'be illegal. 
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NA, Krishna- AWar and N. K. Anuntapadmanabhan for Petitioner, 
K, Pi “Gopalaknishman for Respondent, 


K. 8. | . oy : 
Lakshmana Rao, J. . , . Puthiapurayil v, Puthiapurayil. 
Ith. September, 1941. C.R.P. No, 524 of 1941.. 


The Mappilla Marumakkathayam Act (XVII of 1939), S. 20° (1)—Scope, 

The view that orders cannot be ‘passed on a petition under S, 20 (1) of 
the Mappilly .Marumakkathayam Act, until the suit for partition under 
Chapter III of. the Act has been finally disposed of, is opposed to S, 20 (3) 
which requires proceeding under Chapter III to be stayed during the pen- 
deney of the petition under S, 20 (1) and hence such view is not sustainable. 

B. Pocker for Petitioner. 

D. A, Krisina, Variar for Respondent, 


1 


K.S. 
Wadsworth, . J, : Ramanadham v, Achamma, 
10th September, 1941, A C.R.P. No. 2886 of 1939. 


Madras Agriculturists? Retief Act (IV of 1938), S. 4 (f)—Liability of. 
father arising out of breach of trust—Liability of son after father’s death 
out of his share of family property—Not protected by S. 4 (f). 


The liability of a son arising out of his pious obligation to discharge 
his father’s debt originally arising out of a breach of trust ig not protected 
by S. 4 (f) of Act IV of 1938, and accordingly, it can be sealed down, 

Decision in A.S. No. 252 of 1938 followed. 

_V. Parthasarathi for Petitioner. 

oP. Somasundaram and P. Suryanarayana for Respondents. 


‘KS. 


Chandrasekhara Atyar, J. © Rajah of Venkatagiri v. Nagi Reddy. 
15th September, 1941.. . C.R.P. No. 216 of 1940. 


Civil Procedure Code (V of 1908), 0. 21, r, 43 (b)—Applicaditity to 
proceedings before Revenue Courts im execution of rent decrees. 


O. 21, 1, 43 (by of the C. P. Code applies to proceedings before Revenue 
Courts in "execution of rent deerees and the Court can award feeding charges 
in respect of cattle that were attached by a decree-holder and left in the 
eustody of the Village Munsiff pending further orders in that application. 
Where such an order is made by the lower Court under S. 151 of the C, P. 
Code, it can be treated as one on an application under O. 21, r. 43 (b) and 
affirmed on appeal, The person who holds the livestock pending attachment 
proceedings holds them on behalf of the Court and not on behalf of any party 
to the proceedings and the person in charge will be deemed to be an officer 
of Court. 


P. V. Rajamannar and K. Subba Rao for Petitioner. 
K. Umamaheswaran for Respondent. 


K.S. 
Chandrasekhara Aiyar, J. g Ananthasami Reddiar 4. 
16th September, 1941. =" i i Swamikannu Naicker, 


C.R.P. No. 1977 of 1939. 


Civil Procedure Code (V of 1908), O. 21, r. 92 (1)—Order holding that 
petitioner had locus standi, to present the application ‘and making consequen- 
tial order that sale be set aside—Applicability of 0. 43, r. 1 (D —No re- 
vision lies, 
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` ~v- Whers”inder O; 21, 7,92 (1),.0, P: 0; the Court holds that, .the. peti- 
tioner had locus standi to present the application and makes the’ conse- 
quential order that the sale be set aside the order is a single one setting 
aside the ‘sale and O, 43, r. 1 (A) ‘confers a right of appeal. It is not per- 
missible to divide the order into two parts and ag there is a right of 
appeal a revision does not lie. 


44 Mad. 554; 17. LW. 680 and 38 Mad. 175 distinguished, 
A. C. Sampath Aiyangar for Petitioner. . 
G. N. Thirwmalachariar for Respondent, 


KS. 
Abdur Rahman, J. ok Narayana Reddiar, Petitioner. 
19th September, 1941. i O.R.P. No, 424 of 1940. 


1 Gourt-Fees—Re jection of diniati stamped ; , plaint—Applica- 
cation for. review with tender - of deficit court-fee rejected—Right 
to refund of deficit court-fee tendered—Inherent power. te: direct certifie 
caie for refund under C.P. Code, ®. 151. 


After the rejection of an insufficiently stamped niche "the plaintiff 
put in an application for review and put in a court-fee of Rs. 183-14-0 
for deficient court-fee. The court- fee stamps were cancelled as soon as they 
were put in. But the review application was rejected. 


Held, that on the rejection of the application for review the Court 
should grant a certificate to the plaintiff authorising him to receive the 
amount which he had paid. 6 Pat. 602, distinguished. 


_ , Though Ss. 13, 14 or 15 of the Court-Fees Act have no application the 
court-fee can be refunded under the inherent powers of the Court under 
5. 151, C.P.Code. 


T. E. Ramabhadrachariær for Petitioner. 


The Government Pleader for Respondent. 


“K.S. 





Véenkataramana Rao, J: ' Muthukumara Maniagarar and another 


19th September, 1941. ` v. Petha Maniagarar. 
: S.A. No. 167 of 1939. 


Madras Estates Land Act (I of 1908), Chapter VI—Sales under for 
arrears of rent—Civil Procedure Code (V of 1908), S. 66—Not applicable. 


'Rënt sales are governed by the special provisions of the Estates Land 
Act, Chapter VI and certificates of sale are issued under S. 124 thereof. 
S. 66 of the C. P. Code has no application to such sales and it does not 
operate as a bar to a suit for a declaration that a certain person was a 
benami purchaser for the decree-holder. 51 M. 76, relied on; 54 M.L.J. 462 
(P.C.), distinguished. 


` A. Swaminatha Atyar and 8. Thiagarajan for Appellant. 
C. 5. Rajappa for Respondents. 
K.S. 


Burn and Happel, JJ. 
19th September, 1941. 





Saiyid Muhammed Sahib v. 
Subramanyan Chettiar. 
Appeal No. 65 of 1937. 


Civil Procedure Code (Y of 1908), S. 35 (2)—Dismissat of claim suit 
—Defendant making im his written statement alle gations of a more exten- 
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swe nature than he. was able ta Seta th sufficient reason , for .disallow- 
ing defendantg costs, . ; 


_The onus of making out his case always lies upon the plnintift | in a’ 
claim suit, and if he fails to make out his case his suit’as to be dismissed 
and the fact that the defendant in his written statement has made allega- 
tions of a more extensive nature than he was able to establish is nota 
sufficient reason for’ disallowing the defendants -costs.- - 


T. K. Sundararaman for Appellant: ' : 
K. S. Venkatarama Atyar for ‘Respondent. i 





K.S. 
The Chief. Justice, ina e R i Parmanandha Doss"Chota Doss- 
Chandrasekhara Ajyar, Jo and Sons v. Nannu Lal Kanji and' others. 
25th September, 1941. - wh > 0.S:A. No. 18 of 1940. 


" “Pransfee. of Pivoperty Aet“ av of 1882), S. 69--Mortgagee’s power of 
sale ‘without thé’ intervention ` of the, Gam] Coula be oonferted by the 
manager of a joint Hindu family: $ 


_ The mortgagee” 3 power of sale without the intervention of the Court 
which is spécified in S. 69 of the Transfer of Property Aet is a power which 
is ixicidental to the mortgage “itself. Accordingly thé manager of a joint 
Hindu family can validly “confer such a power on his mortgagee, if the’ 
mortgage effected. by him is itself valid as supported by necessity. 


F.’ YV. Srinivasa Aiyangar,’ M.S. Venkatarama Atyar, L. Krishna Das, 
K. Rajah Aiyar and V. Seshadri for Appellants. ` 


TK. Bhashyam, S. P. Duraiswami, 5. Ramanujachavi, K.P. Bhat and 
M. Sundaram Aiyor for Respondents. 





K.S. oa 
Wadsworth and Dosapati Ramayya v. 
Patanjali Sastri, JJ. i Pattam Anjayya. 


30th September, 1941. 
A C.R.P. No. 146 of 1941., 


Limitation Act (IX of.1908), Ss. 19 and 20—Open payments endorsed 
ow pronote—How for’ acknowledgement. 


. The Privy Council decision in' 21 Lah. 470 is not an authority for or 
against the view that where there was a payment endorsed in such terms | 
as to make it ineffective for the purposes of .S. 20. of the Limitation Act, 
it might by implication amount to such an acknowledgment as. would save 
limitation ‘under S. 19. Where there is an endorsement to the effect 
“towards the debt? in the bond or “towards the-note’ or in such equally 
open language, it is legitimate to .read the words of the endorsement 
together with the substance of the document upon which- the: endorsement 
was made and infer from the circumstances the fact that the writing of the 
endorsement .was' an acknowledgment of the subsistence ‘of the debt. 


V. Rangachari for Petitioner. 
Y. G. Krishnamurthi for Respondent, 





Es. 2° ee, né a : 
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Wadsworth, J. - Seethai. Janaki v. Lakshmi Authinatha. Aiyangar. 
9th, September, 1941. €.B.P. No. 2346 of 1939. 
Madras, Agriculturists’ Retief Aot (IV of | 1938), Ss. 8 and 9. (proviso)— 
Pronote emecuted: im favour of mother for amount due to her sons as interest 
on earlier mort gage—Mother not same creditor as the creditor under the | 
mortgage, i 

A promissory note was, executed, in favour of a a mother for an. amount due 
by defendant to her song as interest on an earlier mortgage. 

Held, that the mother cannot be said to be the same creditor as ‘the 
creditor under the mortgage and the explanation to S. 8 and the proviso 
to S. 9 of Act IV of 1938 will have no application, and only the interest 
on the note can be scaled down under 8-9. ; 

P., N. Appuswami diyar for Petitioner. 

K, Venkateswaran, for Respondent, 


| BS. 
` Wadsworth, J, l .. Kannan..v, Kunhiraman. 
11th. September, 1941. A G.R.P, No. 2482 of 1939. 


Madras Agriculturists’ Relief Act (IV of 1938), S. 19—Pretiminary đe- 
cree on mortgage passed before commencement of Act IV of 1938—Liabi- 
lity to be scaled down. 


` A preliminary decree on a mortgage passed prior to the commencement 
of Act IV of 1938 can be scaled down under §.. 19. 

K, Kuttikrishna Menon and K. Govindam for Petitioner: 

P. Govinda Menon and K, N. Kumaram for Respondent, 

K.S. 


Somayya, d., | à Muni Reddi v. Chengal Reddi. 
1l6ih September, 1941. S.A. No. 787 of 1940. 

Madras Estates Land Act (I of 1908), S. 146—Scope. 

There: is nothing in the Estates Land Act or in the general law which 
precludes the real owner from filing a suit for a declaration that his pro- 
perty ‘has not been validly sold by the landholder. The only effect of” 
S. 146 is to render the proceedings taken against the pattadar binding on 
the real owner. There is nothing to prevent the real owner from showing 
that the sale ig vitiated because the necessary steps were not taken even 
against the pattadar. Where the sale is held at a village different from the 
one in which it was proclaimed for sale the sale is. vitiated, 

V. Govindarajachari: for Appellant. 

S. A, Seshadri Atyangar for Respondent. 


K.S. 


Horwill, J. ` a Muthuveeran Chettiar and others 
17th. Séptember, 1941. v. Mottayan Chettiar. 
pats ae! ot Cr.R.C. No. 694 of 1941 and 


(Cr.R.P. No. 652 of 1941.) 

‘Companies Aot (VII of 1913),-S. 4—Offence under—Magistrate’s power 
te drop proceedings imitiated by him—sS. 4 (5) of Companies Act if retros- 
pective—Power of Magistrate to ae cognizance of the offence on private 
complaint. 

Where proceedings: are: initiated for an offence under S, 4 (2) of the 
Companies. Act, the Magistrate can drop the proceédings if he finds that 
he ought. not: to have taken cognizance: of the offence. 

i. “Thé members of ‘an association cannot be punished under 8. 4 (5) for 
chasing” formed: themselves into a company; association or partnership in 
NRC 
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contravention of S. 4 (2) before 19386 when sub-Ss. 3, 4 and 5 were 
enacted. But they can be punished for continuing to be sueh members. 


Though there may be no legal bar to a Magistrate’s taking cognizance 
of such an offence on a private complaint it is not expedient that any “Tom, 


Dick or Harry?” should be’ permitted to harass members of companies out ° 


of motives of private spite or enmity. 
YV. T. Rengaswami Atyangar and S. Amudachari for Accused. 
T. V. BRamanatha Aiyar for Complainant. 


A. S. Siwakaminathan and K. Venkataraghavachari for the Public 
Prosecutor for ithe Crown. 


K.S. 


King and Happell, JJ. 
18th September, 1941. 





Venkatarathnam Chetti v. Venkatayya. 

A.A.O. No, 340 of 1939, 
Provincial Insolvency Act (V of 1920), S. 16—Petition by one credi- 
tor alleging the execution of œ mortgage by the debtor within three months— 
Petitioner not proceeding with due diligence—Another creditor allowed to 


continue the proceedings long after three months from date of mortgage— 


e Of presentation of the petition by the first creditor whether available 
toa base adjudication of debtor an imsolvent, 


A petition for adjudication of a debtor as insolvent was originally filed 
by one of the creditors on 25—8—1934 and it stated that the act of insol- 
yency was the execution of a mortgage deed by the debtor on 17—8—1934, 
In 1937 the second petitioner, another creditor was allowed to continue the 
insolvency under the provisions of $. 16 of the Provincial Insolvency Act, 
as the Court was satisfied that the original petitioner was not proceeding 
with due diligence. There was no contest on the question of the nature of 
the mortgage executed by the insolvent and an order af adjudication ac- 
cordingly followed. On appeal, 

Held, that the order of adjudication was proper and that the mere 
accident of the fact that the creditor who has filed the petition should turn 
out not to have been qualified to do so will not prevent the creditor subse- 
quently allowed to continue the proceedings under $S. 16 of the Provincial 

‘Insolvency Act from taking advantage of the date of the presentation of 
the petition originally by the other creditor. 

(1895) 1 Q.B. 194 distinguished. 

LL.B, 51 Mad. 594 relied on. 

A, Bhujanga Rao and D. R. Krishna Rao for Appellant. 


G. V. Ramalingam, R. S. Swaminathan and S. Ranganatha Aiar for 
Respondent, 


K.S. 


Horwill, J. 


Ponnuswami Ređdiar v. 
19th September, 1941. 


Sadasiva Reddiar. 
Oase Referred No. 40 of 1941. 
(Cr. Ri Case No. 676 of 1941.) 


Criminal Procedure Code (V of 1898),*S. 195 (b)—Sub-Magistrate 


making complaint under S. 195 (b), Cr.P.Code—No power to revise his 
order. 


A Magistrate wrote an order thus: “I therefore consider , that it is 
essential in the interests of justice that I should take action in this case 
under S. 195 (b), Cr.P.Code and I therefore make the complaint against 
the respondent.” Instead of making a complaint in the ordinary form he 
thought it more deferential. to -the First Class Magistrate to whom hé should 
have preferred the complaint, to submit the records for favour of orders. 
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Horwill, J. Narayanan Nambiar Petitioner. 
Rdih September, 1941. a Cr.R.C, No. 739 of 1941. 
(Cr.R.P. No. 694 of 1941). 


Criminal Procedure Code Act (V of 1898), S. 540—Scope—Cowrt’s discre- 
tion to examine witnesses. ` 

Tho wording of S. 540, Criminal Procedure Code is extremely wida and 
enables a Magistrate at any stage of any proceeding to examine any person 
as a witness; and where it is essential for the just decision of the case, he 
is bound to do so. S. 540 is not limited only for the benefit of the accused 
and it will not be an improper exercise of the powers of the Court to sum- 
mon a witness under that section merely because the evidence supports the 
ease of the prosecution and not that of the accused. 

V. V. Srinivasa Aiyangar and M. C. Sridharan for Petitioner. 


Public Prosecutor (V. L., Ethiraj) for the Crown. 


K.S. 
Venkataramana Rao and Valangaputi Pandiyan v. 
Somayya, JJ. Rev. Father Pignol. 
26th September, 1941. Appeal No. 32 of 1938. 


Limitation—Sale of trust property as trustee’s owm property— 
Ab initio void and adverse possession of alienée starts from date of 
alienation. 

A sale of trust property treating it as trustee’s own property is 
ab initio void and possession of the alienee is adverse to the trust from the 
date of the alienation. 

A.I.R. 1938 Mad. 60 and (1938) 1 M.L.J. 113, followed. 

C, Narasimhachari and M. E. Rajagopatachariar for Appellant. 

K. V. Krishnaswami Aiyar, T. L. Venkatarama diyar, P. N. Appu- 
swami Aiyar and S. V. Gopalakrishna Aiyar for Respondent. 


K.S. 





[F.B.] 
The Chief Justice, l The Cannanore Bank, Ltd. 
Krishnaswami Aiyangar v. 
and Happell, JJ. Madhavi. | 
3rd October, 1941. Appeal No. 112 of 1938. 


Ciwil Procedure Code (V of 1908), O. 21, m. 63—Claim petition object- 
ing to attachment ‘not pressed and dismissed’—Subsequent suit for slecla- 
ration—Limitation. 

Where a claim petition objecting to an attachment is dismissed as not 
pressed, the order is one against the claimant even though there has been 
no investigation of the claim. It is necessary for such claimant to file 
a suit within one year as provided under O. 21, r. 63. 


M. C. Sridharan for Appellant. 
K. Kuttikrishna Menon and D. A. Krishna Wariar for Respondent. 


K.S. 





Venkataramana Rao, J. Saradambal v. 
3rd October, 1941. S. Subbarama Aiyar. 
C.M.S.A. No. 195 of 1940. 
. and C.R.P. No. 1273 of 1940. 


Hindu Women’s Right to Property Act (XVIII of 1937)—Widow's 
interest in husbany®s joint family property—Right of husband’s creditors 
to proceed against. 
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The widow under the Hindu Women’s Rights to Property Act gots the 
same interest which her husband had in the joint family property and as his 
interest could be attached in execution for his debt in his life time, a 
ereditor is entitled to the same remedy dgainst the interest of the widow 
acerued under the Act in respect of n6n-agricultural land. 


V. Subramaniam for Appellant. 


F. C. Veeraraghavan for Respondent. 





K.S. 
Wadsworth and Mautri-Erram Reddi and another 
Patanjali Sastri, Jd. v. Karnam Soorappa. 
Tth October, 1941. C.R.P. No. 857 of 1940. 


Madras Agriculturists’ Relief Act (IV of. 1938), S&S. 19—Preliminary 

decree on mortgage passed before and final decree after the coming into 
_ force of Act IV of 1938—Subsequent sealing down—Permissibilily. 

‘A preliminary deeree on a mortgage had been passed before the coming 

into force of Act IV of 1938 and the final decree was passed after the Act 

‘'eamo into foree without any application for sealing down, The debtor 

applied subsequently for scaling down the decree under S. 19 of the Act. 


Held, in revision, that in as much as the Act provided a special proce 

dure under S. 19 for sealing down decrees passed before the Act came into 

` force, the mere existence of a parallel remedy by way of aright to oppose 

the passing of the final decree without scaling down, is no bar to the 

special remedy under'S. 19. The final decree was not a decree for tho 
repayment of a debt within the meaning of S. 19. 


M. &.. ‘Ramachandra Rao, A. Bhujanga Rao and D.R. "Krishna Rao 
for Petitioner. 


S. V. Venugopalachari for the Respondent. 





K.S. 
The Chief Justice and Happel, J. "5. S. Pattabhirama Aiyar. 
8th October, 1941. Cr. Rev. Case No. 391 of 1941. 


The Madras General Sales Taw Act (Turnover and Assessment Rules) 
_1939—Amendment to r: 11 issued in Fort St. George Gazette dated 3ryl 
December, 1940 declaring amendment to have come into _ force from Ast 
-~ April, 1940—How far retrospective. 


Amendment to r. 11 in the course of a prosecution for an offence under 
S. 15 (a) of the Act for non-submission of a return, when, as the rules 
stood on the date of the prosceution, viz., 30—-8— 1940, no return was due 
even though the turnover was over Rs, 10,000 cannot create an offence 
retrospectively and a conviction for the offence cannot stand. 


The validity or otherwise of the amendment in other respects not 
questioned, 


S. S. Ramachandra Aiyar “for Petitioner. 


The Advoeate-General (Sir Aladi Krishnaswami Aiyar) and A.S. Siva- 
kaminathan for the Government.. 


KS. 
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’ Wadsworth, Je Ramanuja Aiyangar v. 
12th - September, 1941. .. ‘Govindarajulu Naidu. 
r ery ak Ni ag C.R-P: No. .1627 of 1939. 


Madras Aaii ‘Relief Act [614 of 1938), 6.3 (iv) and s. 15 
—‘Rent?'—If inclides amount payable by: the’ lessee of the right to ‘collect 
jodi-—-If deposit under 5. 15 can cancel the arrears for earlier fastis. ' 


The „proprietor ‘of an estate leased gut the ‘Tight to collect the, jodi and 
the contract provided that the lessee, was ‘to pay an annual sum of Rs. 200 
in return for the assignment. eal 4 ak. ; ; 


Held, that this annual nee of Rs.’ 200. isan ordinary pakra 
rent paid by the lessee not as jodi, but as consideration for the leasing of 
the right to collect jodi from a third petson. Even if the right is sold to 
the person or one of thè persons who himself: has to pay such ‘jodi, the 
nature of the payment to thé proprietor: “will not: be’ changed. Accordingly 
this amount payable annually is not ‘‘rent’? under Act IV of ‘1988 and 
arrears for. ale faslis cannot ‘be pensoliet by: deposit under S 15 of 
the Act. EEI ARAT A 

S. T. Sr inivasagopalachari for Petitioner.’ h 
GC. 8S Venkatachari iar dna’ D. “Bamaswami Ay yyongar for Respondent, 


K.S.. 
. Burn, J. K ar Mufhayelu. ayan; v, “Thangavelu Udeyan. 
'ISih September, 1941. °° p: | AAO, No, 556 of..1939. 


Practice—Swit by ward for possession without prayer for setting aside 
alienations made by his de jure guardian—Maintaimability, 





t 


A plaintiff suing. for possession without setting, asidé alienations made 
‘by, his de. jure guardian, cannot: be compelled to add to his plaint prayers 
which he does not want to add and his suit could not properly be dismiss- 
ed for refusal to add those prayers. : Whether the: plaintiff can suceced 
without setting aside the alicnations made by his -de ‘jure guardian is a 
totally different question, That is a question appertaining to the relief 
which he may or may not obtain; it does not appertain to the maintain- 
ability of the suit; ’ 


‘Ne Suryanaraydna for Appellant. i 
E. Rangachariar for Respondent. ‘ . ee 


K.S. 
Somayye, d. Aah BN Narasinga, Ruo v. Obuli. Chettiar. 
19ih September, 1941. i ; . S.A. No. 578 of 1940. 


‘Provincial Insolvency Act P of. 1920), 5. Orak unda Ho far 
conclusive, 

The conclusivo effect, given “by 5, 4 (2) to orders wa, by ‘the Inso) 
veticy Court on matters which it decides under S$, 4 (1) of the Provincial 
Insolvency Act is only between the debtor and the debtor’s estate on the 
one' hand and the claimants against him or it.and all persons claiming 
through or under them or any of them. : The expression “all persong claim- 
ing through or under them” does not include a person who claims under a 
transaction which had taken place prior to the gommengement of those pro- 
ceedings. : ee 

ALB. 1937 Ran. 369, not followed, l ve 

B. V, Viswanatha <Aiyar for Appellant. 

T. M. Krishnaswami Atyar and: N. Swaramakn ishna Aiyar “for Res- 
pondent. i 


KS. —— gg 
NRC 


\Madsworth«and . Ranganayakulu d. 
.Patanjali. iSastri, JJ. pi Gopayamma.. 
22nd eSeptémbert 1941:. : C.R.P. No. 1670 of 1939. 


Madras Agviculturists’ Relief. Act (IV of 1988), 8. 23-Scope, 

Jn. Jung. 1984 a deereosholder attached «in execution under ©. 21, 
r. 66,1C.P Code, a mortgage debt .due to the judgment-debtor. ‘On ‘the 
9th October, 1935 while the attachment was still pending the judgment- 
debtor | ‘transferred ` her aiiortgage night’ to her daughter, In ‘November, 1937 
tho mortgagë “ight ‘was ‘sold ‘by’ the’ Court ‘in execution and was purehased 
by a stranger. On 7th January, 1938, full’ sitisfaction of tle deeree was 
recorded. On: 15th : June, 1938,,the judgment-debtor and her transferee 
‘oth joined tin an application. sander’ S. 23 of Act IV-of 1938 to set: aside 
the gale of the mortgage tight... The judgment<débtorjwas a non-agricultu- 
vist and- iher. transferee an agriculturist. Assuming without deciding that 
the sale ‘of a ‘mortgage right (though carried wut ‘under ~ the: procedure 
prescribed dn O. 21 ‘for the sale of-debts and other movable properties) is 
for the purposes of &....23 of Act IV of 1938:a sale of immovable’ property. 


Held, (i) the actual judgment-debtor, not being shown to ve ‘an agri 
culturist she cannot apply under S. .23; 


(Hi) tho transfer being in disregard of the attachment, is, void as 
against eldims enforcedlo under ‘the attachment and the transferee ean be 
ignored by the deeree-holder and the execution can be proceeded with treat- 
ing the transferor as. stili being the owner of the properties. There is 
therefore ‘no property, ‘lidbility onthe ‘part of the transferee to. entitlo him 


46"'apply ‘for Sealing ‘down. I.L.R (1939) Mad. 218 and (1940) 2 
M.L.J. 887, distinguished. 


(iit) under S. 23 an‘agriculturist is not cntitled to get a court-sale sct 
aside when a deerce has been suman’ -before the coming into force of the 
‘Act anil no debt, subsists, on -22—-3—1938. (1941) 1 M.L.J. 106 and 
(1940) 2M. L. J.. 41, approved. ‘ 

F. Govindarajachari for Petitioner,’ = 1° 4 

B. Jagamadha Das. for Respondent. 

KRUS. A Ki pa 


“Wadsworth and 
Patanjali Sastri, JJ, 
26th September, 1941. 


Madras Agriculturists’ Relief Act (IV of 1938), S. 19—Suret'y under 


S. 145, Civil Procedure Code—If entitled to apply under S. 19 for scaling 
cas his liability—Estent of right. 





Muthyalu v. Chinnayya. 
‘C.R.P. No. 2318 of 1939. 


A person’ give a surcty bond undertaking to satisfy. any deerce which 
‘plight’ ultimately be passed against the judgment-debtors under an cz parle 
decree which was set aside on such undertaking. The deeree itself was in 
respect of promissory notcs in renewal of earlier ones, “When the liability 
under the ultimate -decree was sought -tobe enforced ‘against, the surety, 

iHeld—Since: the surety is for the purposes of exceution. in the position 
of avjudgment-debtor there ‘is no reason why he should not be given the 
‘benefit ‘ofthe procedure laid down ‘in S. 19 of Act IV of 1958 for agricul- 
turist judgment- -debtors. The liability of ‘the surety must be taken to have 
arisen ‘in 11934 when ‘the ‘bond ‘and tlre ‘deerce came into existence and tho 
surety vis entitled to the benefits only under ‘8. 9. The surety however 
is not entitled to go behind the decree and have his liability reduced with 
reference to the original promissory mateg “by the judgment- “debtors, 

Decision in C.R.P. No. 1965 of 1939 se ae AA 

| T. R. Arunachalam: for Petitioner. ° 

' E. 8, Jayaram for Respondent, 


K.S, gadhang 
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Venkataramana Rao, J. aos -© hangathammal d. 
2641 September, 1941. . | ; E . Weeranna Reddiar. 
‘A.A.A.O. No. 167 of 1939. 
Civil Procedure Code (V of 1908), S. 73—Rateable distribution 
Decree-holder succcefling as heir and legal representative of judgment- 
uebtor—How fur entitled to share in rateable distribution of ‘assets realised 
in execution proceedings against such representative. 


A decree ‘Was obtained by f against her brother Æ who died subse- 
quently leaving T as his heir and representative. Another creditor of R 
obtained a decree against Tas ‘the heir and representative of R and before 
assets wore realised in execution by that creditor T applied for rateable 
distribution in respect of the amount due under the decree in her favour 
for which she had obtained an attachment before judgment which was 
subsisting, on the date of the sale in execution by ‘the other ereditor and 
‘she had also applied for execution. 


Held, that (i) if R had left assets other than the property which was 
sold, sufficient to satisfy Ts decree her claim must be allowed. But it 
the only, asset left was the-property which was sold, so much of the property 
that would be necessary to satisfy her debt must be deemed to have been 
appropriated for her dobt and only the balance will be “available for pay- 
ment to the respondent. 


Though T -may’not be entitled to apply under S. 73 as the decree must 
be deemed to have been satisfied and therefore execution cannot issue, 
still she is entitled to ‘urge her ¿laim under S. 47,°C.P.Code, and prevent 
the other creditor from appropriating the whole of the sale proceeds for 
satisfaction of his debt. The ‘fact that she has chosen to claim rateable 
distribution should not stand in the way of ‘her, gétting the limited relief 
which she has claimed. 


T. V. Ramanatha Atyar and T. 8. Venkalarama Aiyan for Appellant. 
K. V. Sesha Aiyangar for Respondent. 





K.S. 
Horwill, J. l , Murugayya Pillai v. 
ist October, 1941. e ? Rajagopala Pillai. 
t emesen C.R.P. No. 2557 of 1939. 
Stamp Act (II of 1899), S. 382—Certificate by Collector—Finality— 


Collectors opinion not endorscd on the document ‘but expressed in a lotter 
to that effect—How far binding on Civil Courts. 


The petitioner after obtaining an ussigument of a promissory note 
took the assignment to the Collector for -his opinion under S. 32 of the 
Stamp ‘Act. The Collector expressed lis opinion that no stamp duty was 
necessary and sent the petitioner -a letter to that effect. In a suit on 
the promissory noto the District Munsif found that the opinion was wrong 
and also that the Collector had no jurisdiction to entertain the application 
under S. 32 because it was sent to him more than a month after tho exccu- 
tion of the assignment. He also found that tho certificate was of no avail 
as it was not endorsed on the instrument itself. On revision, 


~. Meld; (i) the Colleetor’s decision would be final even if he orred in his 
opinion. that no stamp was necessary; 


' (iù) byt ‘the ‘létter is not the certificate referred to in S. 32 (2) and 
therefore it is not binding on the ‘Civil-Court; 

(iti) the fact that the Collectot could not rightly have ` given an 
endorsement after -suck a lapse of time justified the Court in not “returning 
the document for such endorsement, especially as the petitioner persisted 
that ‘the endorsement in the form of a letter wasin order, 
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iË. og, Desikan for Petitioner. are, : re 
BR: Sundar alinjam, J x. E. Subramani diyar and "R :“Balarain - tot. 


Row A ous 


Regpondents.- de 





“K.S, i Be A : Eoo ata 
| , Hor will, de Sy fey A Lakshmi Sundaramma and others v. 
2nd October, 1941. |... Suryanarayana. 


Cr.R.C. No. 732 of 1941. 

(Cr.B.P. No. 687 of 1941). 

Criminal’ Procedure, Code, (7 of 1898), 5, 488—Rate of maintenance 

by Criminal Court reduced pursuant to declar ation in civil suit as to proper 
vates Subsequent application for enhancement of vate—Forum,. . 


The petitioner applied for and obtained in the Criminal Court an. “order 
against. her husband for maintenance for herself and her; three children, The 
‘husband took the matter to the Civil Court cand Bok a declaration in 1938 
that the rates awarded by the magistrate were excessive and that the proper 
rates would be Rs. 12 for the wife and Rs. 4 for each of her'three children. 
The matter was take’ on ‘appeal ‘which was’ dismissed in 1939, On the 
husband’s .application ‘the: magistrate then reduced the rates in 1939'in ac- 
.cordance with' the findings ‘of ‘the Civil Coirt. Subsequently’ in 1940- the 
.wife applied to’ the Criminal “Court for enhancement of the rates on ‘the 
ground that the children were then older and cost-.more:to maintain: 

_, Held, that (1) as the decree of the Civil Court was not executable the 
petitioner, was entitled to go to.the Criminal (Court and ask for enhancé- 
‘ment and she, was not bound to go to the Civili Court; | ', mt 

(2) The rate of maintenance must be. taken, to have been fixed by the 
tijal, Court’ decree in the civil suit on the circumstances as they existed at 
the time. when evidence was taken and not as on. the -date.of the appellate 
Court’s decree which merely affirmed that of the first Court because the rates 
were proper on the date of the first Court’s decree, 


(3) -Accordingly the petitioner is entitled to an inerease in the rate 
of maintenance of the children’ on the ‘basis of increased cost of main- 
taining them. 


D. V. Reddi Pantulu for N. Bubramungyani for Petitioners, 
K. Dhimusahkaram for Respondent. 


a REKS ai a at 


: Burn, Jo f 7S Sreedevi ' K Neelakantan ‘Bhattadripad. 
2nd" October, 1941. i : Š “AAAO, No, 237 of 1939. 


Civil Procedure Code’ (V of 1908), 8.47 and 0, 21, rv, 90 and 92— 
Questions under S. 47 abandoned—Order if open to second appeal. 
is Where though. several important questions under S, 47, Civil’ Procedure 
-Code were raised: but abandoned that will not give a right" of second appeal, 
‘for the determination of a question arising only’ under O. 21, r, 90 of the 
-Code - ~, so athe | 
Ke P. Pamirin Aiyar for Appellant.’ 
` D.H, _Nambuitiripad ‘for Respondent. | ,, 
“KS... | pp hy oF 
- Horwill, J. > n - ©. o Ji 4 °° Venkatarama Ayyar v. 
Sra October, Ioar. E ys ` Sankara Ayyar and' others 
: na OX. B.O. 752:0f 1941. 
Criminal Pease Code (7 of 1808), S, 408—Fine aS Rs. 33 each 
on cach, of | three counts—A ppealability.. . 
The petitioner was charged under 'S. 500, I.P.Code on three counts 


‘of sending a.defamatory letter to three perséns. He was found. guilty 
and sentenced to a fino of Rs; 48 ou each of thè three ‘counts. 


` ‘ 
YA 
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Hel, that because the aggregate fine exceeded Rs. 50 the petitioner 
has his ordinary right of appeal under S. 408, though if the cases had 
been. separately tried there would have been no right of appeal. 

R. Srimiwasachariar and K. V. Rajagopalan for Petitioner. 

S. V. Rama Ayyangar for Respondents. ! 





K.S. 
Horwill, J. Syed Murthusa Sahib, accused. 
3rd October, 1941. Cr.R.C, No. 807 of 1941. 


(Cr.B.P. No. 307 of 1941). 

Madras Local Boards Act (XIV of 1920), S. 160 (3)—Lease of site— 
Notice to quit after expiry of period of lease purporting to be one under S, 159 
(1) instead of under S. 164 (2)—Lessee ignoring the notice—Offence. 

The petitioner was granted a lease under S. 160 (3) of the Local Boards 
Act for a period of one year to use a road side site on which he constructed a 
small shed. He did not quit the land at the end of the period of the lease 
and so a notice was sent to him purporting to be one under S, 159 (1) re- 
quiring him to remove the shed within a fortnight and threatening in de- 
fault proceedings under the Act. He ignored the notice and the prosecu- 
tion was instituted for an offence punishable under S. 159 (1) read with 
S. 207 (1) (a) and (c) of the Local Boards Act. 

Held, that though the notice did not purport to be a notice under S. 
164 (2) but one under S. 159 (1), the notice had made very clear what 
was required of the petitioner and he wag accordingly guilty of the offence of 
disregarding a lawful notice of the President. 

M, S. Venkatarama Aiyar for Petitioner, 

The Public Prosecutor (V. L, Ethiraj) for the Crown. 


KS, tere, d 
Horwill, J. Thimmakka and another In re, 
Tih October, 1941, Cr. R.C. No, 354 of 1941. 


Penal Code (XLV of 1860), S. 186—Sales Officer of co-operative society 
—Whether “public officer”, 

The sales officer of a co-operative society is a public servant and the wife 
of a person voluntarily obstructing him from attaching the movables of the 
debtor in execution of a decree obtained against him by a co-operative society 
is liable to conviction for an offence under S. 186 of the Penal Code, 

J. R. Gundappa Rao for Petitioners, 

The Public Prosecutor for the Crown. 


KS, 
The Chief Justice Sri Rajah Kavali Alimelumangathayaramma 
and Happel, J, v. Palanki Basivi Reddi. 


8th October, 1941, 
C.R.Ps. Nos. 412 to 414 of 1939. 

Madras Estates Land Act (I of 1908)—“Water cess’—Suit for recovery 
— Forum, 

The plaintiff’s predecessors in title sold a village to a person and 
undertook at the time of the sale to supply the ryots of that village water 
from a tank situated in another village belonging to the plaintiff. In suits 
filed by the plaintiff in the Civil Court for recovery of water-cess from the 
ryots, .. 2 Tiy 

Held, that the charge for water supplicd was “rent” within the meaning 
of the Estates Land Act and the suits should have been filed only in the 
Revenue Courts, though the relationship of landholder and ryot did not exist 
between the plaintiff and the ryots in regard to the holdings. 
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M. Srinivasa Rao for Kasturi Seshagiri Rao for Petitioner. 
B. V, Ramanarasu for Respondent. | 





K.S, — ; 
Waflsworth, J. : ` Raja Shanmuga Rajeswara, Sethupathi 
. 9th October, 1941. i v. Samalam Ayyar. 


4 C.R.P. No. 283 of 1940. 
Madras Agvriculturists’ Relief Act (IV of 1938), 8. 15--Mortgagee — 
from tenant paying rent for tenant—Right of tenant to relief under: 
8. 15 of -the Act. | 
Where-the payment of rent was apparently made by the mortgagee for, 
the tenant, the tenant is entitled to apply for the relief to. which he is ` 
entitled under S. 15 of Act IV of 1938 as a result of the payment of the 
rent for the relevant faslis. The detision in OC.R.P. No. 1730 of 1939 
has no bearing for in that case the mortgagee himself applied for the relief, 


K. Kuttikrishna Menon for Petitioner. 


Respondent not represented. val 
K.S. _ 
Venkataramana Rao, J. Bava Oushadhiswaraswami Devasthanam 
10th October, 1941, , v. Samiappa Mudaliar 


, S.A. No. 156 of 1939. 

Trusts Act (II of 1882), 5. 88—Scope, 

A trustee is not debarred from purchasing property which had original - 
ly belonged to the trust and had gone into the hands of third persons who 
had acquired a title to the, same by adverse possession. 

B. Sitarama Rao ‘and G, R. Jagadisan for Appellant. 

K. Bhashyam Aiyangar, R. Sundaralingam and T, R, Srinivasan for 
Respondent. h - 


KS, . 
Horwill, J. | Kola Saheb, accused. 
10ih October, 1941. Cr. App. No. 396 of 1941, 


Criminal complaint—Limitation--No bar of, to filing criminal complaint 
for preferring false complaint, 

There is no period of limitation laid down for filing a complaint for 
preferring a false complaint. 

A, 8. Swakaminathan for Appellant. 
The Public Prosecutor (V. L, Ethiraj) for the Crown. 


KS, i 
The Chief Justice and Happel, J. . Kailasa Ayyar v. : 
10th, October, 1941. Sundaram Pattar and others. 


C.R.P. No. 1271 of 1939. 
_ Mortgage—Suit by person entitled only to a share in the mortgage- 
money—Valuation. for court-fees and jurisdiction. 
A mortgage is a single and indivisible cause of action and therefore 
a person seeking to enforce the mortgage for recovery of his share of the 
mortgage-money must ask for recovery of the full amount due under the 
mortgage which must therefore be taken to be the value for purposes of 
court-fee and jurisdiction. : ‘ 
Observations of Varadachariar, J., in (1937) 2 M.L.J. 666, approved. .- 
N. R. Sesha Aiyar for Petitioner. : 
K. Subba Rao for Respondent. 
K.S. —— 
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i ‘Horwill, J. > Narasimhulu Chetti v 
Ind- September, 1941. China Ramayya Naidu. 
Sitar Se oe C.R.P. No. 2429 of 1939. 


Practice—Courl-fee and suit valuation——Court-Feés Act (VII of 1870), 
S. 12 (1)—Fixing of cowt-fee—Finality—If bdr to subsequent finding as 
to value of property for purposes of jurisiiction. ` 


A finding as to the value of the property for purposes of court-fee 

does not preclude the Court from afterwards coming. to the conclusion that 

“ib had no -jurisdiction to try the suit. The true value of the land deter- 

mines jurisdiction and is also the basis for ealeulating court-fee, subject to 

the qualification of s. 12 (1) of the Court-Fees Act that when once the 
amount of court-fee has been determined it is final. 





K. Umamaheswaran for Petitioner, — ifs 

M. S. Ramachandra Rao and D. R. Krishna Rao for Respondent. 

K.S. 

Wadsworth, J. te Kamaraju v. Seshagiri Rao 
Sih October, 1941. (Receiver). 

de 4 C.R.P. No. 263 of 1940. 


Madras Agriculturists’ Relief Act (IV of, 1938), S. 19—Preliminary 
Geers im partnership suit—If can be scaled down. 


There ig nothing! in a preliminary deereé in a partnership suit “which 
can properly be scaled down under S. 19 of Act IV of 1938, the preliminary 
decree not being one for the payment of a debt. “If, after the commence- 
ment of Act IV of 1938, one of the parties to a partnership action, wishes 
to urge a'defence under the Act in reduction of his Liability to be declared © 
in the final decree, the proper procedure for urging that defence is by means 
of a written, statement filed in the final decree proceedings and not by an 
application to seale down the preliminary decree. If the final deeree is 

_ passed after the commencement of the Act ìt cannot be amended under 
8. 19. 


C. Rama Rao for Petitioner. 
B.V. Ramanarasu for Respondent. 





King and Lakshmana Rao, Jd. Budi Geddannaidu and another 
"8th October, 1941. . t. Chintalapudy China Ramanno. 


A C.M.A. No. 70 of 1940. 

Madras Debt Conciliation Act (XI of 1986), S. 25—Scope—Power of 
Court to demand security while granting stay under. 

S. 25 of the Debt Conciliation Act has no prohibitive effect upon the 
powér of the Court to make provision for continuing the execution ‘pro- 
eeodinge in case necessity should arise in future, for instance by an order 
under C.P.Code, O. 21, r. 40 (2). Accordingly the Court while granting 
stay by releasing a debtor from arrest has the power to call upon him to 
furnish secprity. 


F. Suryanarayona for Appellant. pido oy A 


FV. Govindarajachart for Respondent. 





K.S, 
NRC 
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Burn, dy aa. Lakshmanaswami v. 
9th Wi 1941. 3 Narayanamurti. 
z 8.A. No. 811 of 1939. 


ranti of “Pests “Act (IV of 1882), S. 6(a)—-Vendor with, mere 
chance of. obtaining legacy of certain house sites—Sate purporting to be 
owner—Validity of transfer.. 


It, is not permissible to evade the prohibition of S. 6 (a) of the 
Transfer of Property Act by purporting to transfer tho immovable pro- 
perty itself when the transferor has no title to it, but only a chance of 
getting it by way of legacy at some future date. Accordingly where s 
mortgagor merely expected to get a legacy from his sister of some house 
sites which he purported to mortgage as belonging to himself and the 
mortgagee knew that it did not belong to him, the ne is, void as 
offending S. 6 (a)-of the Transfer of Property Act. 


V. Viyyanna for Appellants. 
K. Venkatarama Raju and P. Satyanarayana Rao for Respondents. 


“K.S. 





‘ 


“ Barn, J. > i Muni Reddi v. Kondiah. 
Sth October, 1941. i ` S.A. No. 833 of 1939.. 

Civil Procedure Code (V of. 1908), S. 73—Dècree dgainst legal repre- 
sentative. of debtor and decree against debtor in his life time—Rateable 
distribution, À . 

A deeree seen against fh legal: representative of a deceased debtor 
can, for purposes of S. 73, be said to, be against the same judgment-debtor 
as a decree passed: during the lifetime of the debtor against the debtor 
himself. : 

The decision in 5 imate ishna Chettiar v. Visvanathan Chettiar, I.L.R. 
59 Mad. 93 (F.B.), does not proceed upon any peculiar incidents attaching 
to a Hindu family dud is in quite general terms. 

P. V. Rajamanner and K. Subba Rao for serena: 

K. Kuppuswami for Respondents. 





K.S. 

Venkataramana Rao, J. ‘ Stanumurthiayya v. 
a ores : l Ramappa and others. 
i ‘ : 8.A. No 784 of 1939. 

Hinds, law — Inheritance — Murderer disqualified , from inheriting 


victims estate—Issue of murderer—Rights. . 


One N the last male owner died leaving him. surviving his widow and 
a daughter. The widow was murdered by her daughter and son-in-law. 
N's deceased divided brother’s sons sued to recover the estate from the 
daughter’s sons, a 

Held, that the daughter’s children are “entitled to inherit to’ “theit 
grandfather’s estate in'spite of the fact that their mother murdered their 
grandmother. Though they are related to the murderess they do not trace 
title through her. 48 Bom. 569 (P.C.), relied on. : 

K. Y. Adiga and 8. Ramayya Naicl; for Appellant. ; 

E. Srinivasa Rao for Respondent. 


K.8. a. 


` 
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Horwill, J.. Syed Dewan Khaja Mobideen Saib 
tober, 1941. .. é v. D. M. Abdul Guffar Saib. 
ea res O.R.P. No. 1699 of 1940. 
Suit valuation—Suit for adnvinistration—Valuation for jurisdiction. 


An administration suit is not a mere suit for accounts and court-fee 
is therefore payable under S. 17 (b) of Sch. IL of the Act and the market 
yalue of the properties and not the notional value would be the value for 
the purpose of jurisdiction. . 

K. V. Ramaseshan and C. D. Venkataraman for Petitioner. 

X, V. Ramachandra Atyar for Respondent. 

The Government Pleader (K. Kuttikrishna Menon) for the Government. 

K.S. 





Wadsworth anf Rangaswami Pillai and others 
Patanjatù Sastri, JJ. v. Vasuammal, 
14th October, 1941. ; C. R.P. No. 320 of 1940. 


Madras Agriculturists’ Relief Act (IV of 1938), S. 4 (h)—Proof that 
woman decree-holder is entitled to other mortgage debt which will deprive her 
of the evemption under S. 4 (h)—Hvidence that she was merely benamidar 
in respect of the mortgage debt—Admissibility. 


“When the judgment-debtors filed an application under S. 23 of Act 
IV of 1988 the decree-holder being a woman pleaded that she came within 
the exemption of S. 4 (hk) of the Act. As against this it was urged that 
she was entitled to a mortgage debt evidenced by a bond for Rs. 4,500 in 
her favour. She met this contention by adducing evidence that she was 
not the owner of the mortgage bond but a benamidar for her adopted son. 

‘Held, that the question being purely one of ownership of the proceeds 
of the mortgage debt to which the ordinary law applies, there is no reason 
why it should not be open to the lady in question to adduce evidence that, 
though the mortgage stood in her name, her son was really entitled to the 
proceeds thereof and that she was not beneficially interested therein. 58 
Mad, 698 -(F.B.), referred; (1940) 2 M.L.J. 664 and (1941) 1 M.I. 
313, distinguished, pe KA 

K. G. Srinivasa Aiyar for Petitioner. 
K.S. Desikan for Respondent. D 


K.S. 





` Horwill, J. 


: i h D. K. Reddy, In re, 
15th October, 1941. 


€r.B.C, No. 741 of 1941. 
i . (Cr.R.P, No. 696 of 1941). 
Criminal Procedure Code (V of 1898), S. 407 (2) and 8, 486 (2)— 
Appeal under S. 486 (1) against sentence under 8. 480—District Magistrate 
if can direct the appeal to be heard by Subordinate Magistrate. 

An appeal lies against a sentence imposed under S. 480 of the Criminal 
Procedure Code only under B. 486 (1) and not under S. 407. Where an ap- 
peal has thus been filed to the District Magistrate the appeal cannot ag in 
the case of appeals under 5, 407 (1) be directed to be heard by any 
Magistrate of the first class subordinate to him. S., 407 (2) could not be 
applied to an appeal under S. 486° (1). 

K. 8. Jayarama Aiyar and CO. K. Venkata: Narasimhan for Petitioner. 

The Publie Prosecutor (F. L. Ethiraj) for the Crown, 


KS. eee 
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he. Chief Justice: and: > : luxo Ponnuswanil v. 
Happel, ed. NG Muthuswami Goundar and another: 
Lath October, 1941. > |: C.R.P. No. 916 of 1940. 


Partnership Act (IX of 1932), S. 09 (2)—Registration of firm subse- 
quent to filing of swit—If can cure the defect ond make suit maintainable. 
--- Æhe language of S, 69 of the Partnership Act ig mandatory. If a firm 
which is suing was not registered at the time of the institution of the suit, 
the Court has no option but to dismiss it and registration subsequent to the 
institution of the suit is of no avail to such a plaintiff. 

(1937) 2 M.L.J. 273, overruled. (1938) 2 MLJ. 44 at 58 and LIB, 
18 Pat. 114, ‘followed. 

S. V. Venkatasubramaniam for Petitioner, : 

_ K. 8. Ramamurti and 4, N. VPeeraraghavan for Respondent. 


KS, 


Horwill, J. © Public Prosecutor v. Krishnaswami. 
15ih October, 1941. : . Cri, App. No. 415 of 1941. 


Motor Vehicles Act (IV of 1939), Ss. 3 and 112—Eapiry of driving: 


licence and renewal after ten days as from date of expiry—Driving without 
licence in the imterval—Offence. k 
-~ The accused’s driving licence had expired on 10th December, 1940 and 
on’ J2th December an accident occurred in which the accused while driving 
a motor car ran over and killed a child. He at once applied for a renewal 
of his licence which was granted. He was subsequently prosecuted for 
driving without a licence and it was contended that the subsequent renewal 
dated back to the 10th December and that, therefore the accused must be 
deemed to have had an effective licence on the 12th December, 1940, 
Held, that the renewal cannot be regarded as a licence to infringe at 
pleasure another provision of the Act or as a grant of pardon by the licensing 


authority to one who has broken the law. Accordingly the accused having 


contravened the provisions of S. 3 of Act IV of 1939 committed an offence 
punishable under S. 112 of the Act. ; 
The Public Prosecutor (F, L. Ethiraj) in person, 
i. V, Sesha 4iyangar and N. 8. Mani for Respondent. 
K.S, l 


The Chief Justice f - Chockalinga, Mudali v. Manicka 
and Happell, J. Mudaliar alias, Singara Mudali. 
24th October, 1941. ia 8 .. S.A. No. 1119 of 1938. 


Provincial Insolvency Act (V of 1920), S. 44 (2)—RMortyagee’s right to 
personal decree under `O. 34, r. 6-'of © P., Code (V of 1908) — 
Whether lost by order of absolute discharge in mortgagor’s insoWwency. 

A mortgagee obtained a preliminary decree on his hypotheca on January 
8, 1917 and a final decree thereon on January 29, 1920. The mortgagor who 
wag ‘adjudicated an insolvent in November, 1917, obtained an order of ab- 
solute discharge in February, 1926. The sale of the hypotheca took place 
a year after the discharge and there was a deficiency for which the mort- 
gagée applied for a personal decree under C. P. Code, O. 34, r. 6, é 

Held, that the personal lability of, the. mortgagor was not a debt prov- 
able in insolvency as the mortgagor neither relinquished nor valued nor 
released ‘his security during the pendency of the insolvency proceedings. 
S. 44 (2) of the Provincial Insolvency Act ‘hag no application where the 
contingent right to the defieiéney “had not arisen before the order of dis- 
charge. © Accordingly.a personal decree for the deficiency can be passed as 
that liability is not extinguished by the order of. discharge. 

LL.B, (1940) Nag. 512 and (1941) 2 M.L.J. 690, dissented from. 

Y,-Rajagopalachani and K, Rajah for’ Appellant. 

K.: Bhashyam Aiyangar and TIR. Srinivasan for Responilent, 


KS, a. 


y 
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Wadsworth and: Patanjali Sastri,. JJ, Sundaram «v. Subba Rao. 
Gth. October, 1941. C.R.P. No, 165 of 1940. 
Madras Agriculturists’ Relief Aot (IV of 1938), S. 6—Scope and ap- 
qheability—Hindu father assessed to income-taz—Undivided sons if exclud- 
‘eg from benefits of Act IV ‘of 1938, 

A suit was based on a promissory note of 1933 made by the first de- 
` #endant in favour of the plaintiff, defendants 2 to 5 being impleaded as 
the undivided sons of the first defendant. The suit debt related back to 
prior transactions starting in 1922. The plaintiff produced a copy ‘of an 
income-tax assessment order which showed that the first defendant along 
with certain partners was assessed to income-tax for the financial year 
1936-37 and on this ground it was held by the trial Court that neither 
the first defendant nor his sons could claim the benefit of Act IV of 1938. 

‘On revision, 

` Held, that where as in the instant case the family consists only of 
the father and sons, S. 6 of Act IV of 1938, has no application. ‘The 
scope of 5. C is confined to a case in which there is a major family 
‘anit which’ even after the application of the section still remains an agri- 
culturist family; and in such cireumstances the scope of the section would 
be to exclude from the benefits of the Act any member of such an agricul- 
turist family who was a non-agriculturist and his descendants in the male 
line, 


(1940) 2 M.L.J, 817, considered. 


In the circumstances, the father is excluded from the benefits of the 
Act; and as regards hig sons, if the assessment to income-tax was made on 
the father in his individual capacity only, the sons would be entitled to 
relief under the Act. If the assessment had been: made as manager ‘of the 
joint family of himself and his sons, the sons also will be excluded from the 
benefit of the Act, 

G. Chandrasekhara Sastri for Petitioner. 

5. Venugopala Rao for Respondent. 


KS. 
Wadsworth and Narayana Bhat v. 
Patanjali Sastri, JJ. i Rama and others. 
l 7th Ootober, 1941. ~ App. No. 309 of 1939. 


Madras Agriculturist? Relief Act (IV of 19388), 5. 8 (1)—“Interest 
outstanding on 1—10—1937”—Meaning. | : 

In a suit on a mortgage under which interest wag payable on the 10th 
March of each year, it was contended that the interest from 10th 
March, 1937 up to the Ist October, 1937 was wiped out as “interest outstand. 
ing on I—10—1937”, The mortgagee contended that the interest was not 
outstanding as it was payable only on the 10th March every year. 


Held, that although a date was fixed for the payment of interest, in- 
terest must be deemed to have accrued due from day to day according to 
the ordinary rule. The word “outstanding” used in S. 8 (1) means “un- 
paid” and the interest up to 1—10—1937 had certainly accrued due and 
was outstanding though not payable until 10th March, 1938. Accordingly 
the interest for the period was liable to be cancelled under S. 8 (1) of 
Act IV of 1938, 

K. Y. Adiga and N. Shanker Bhat for Appellant. 

T. Kriskna Rao for Respondent. 


KS. , 
Patanjali Sastri, J. Duraiswami Naidu v. Kailasa Naidu. 
8th October, 1941. . SA. No. 118 of 1940. 


z Madia Agrioulturisis’ Relief Act (IV of 1938), S. 18 (2}—Scope and 
eff ect, 5 . 


N.R. C 
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A. plaintiff was compelled to file a suit after Ist October, 1937 and 
before Act IV of 1938 came into force ag otherwise the suit would be time- 
barred. But for the plea under Act IV, the suit debt would be undischarged 
though by reason of the Act it was found ultimately that no amount was 
due to the plaintiff as more than twice the amount of the principal had 
been paid. In the circumstances, 

Held, that there was no clear reason why the Plaintiff should be deprived - 
of his costs. 


T. L. Venkatarama 'Aiyar for Ant 
5. A. Séshadri Aiyangar for Respondent. 


KS. . 
‘Venkataramana Rao and Kunhya Bai v, Velayuda Pillai. 
Abdur Rahman, JJ. . App. No, 128 of 1939. 


9th’ October; 1941. 


Hindu law—Mortgage by paternal fishes on behalf of her de- 
ceased son's minor sons, acting as their. guardian—Validity of—Reversioners 
joining im execution—Consent—Binding nature. 

The paternal grandmother of a deceased .son’s minor sons, executed a 
mortgage purporting to act as their guardian while their mother was alive. 
Her adult sons joined in the execution of the mortgage. 

On the question of the validity of the mortgage and of its binding nature 
as regards the reversioners, 


Held, that the mortgage was invalid so far ag the minors were con- 
cerned, 


IL.R, (1940) Mad, 358 (F.B.), followed. 

Held further, that the reversioners were bound by their consent which 
raised a presumptive proof of ‘necessity’ for the mortgage. 

6 L.W. 530 at 534, referred to. 

E. B. Rangaswami Aiyangar and C. B. Pattabhiraman for Appellants, 

K. Venkateswaran for Respondents. 


Patanjali Sastri, J. ` : Berumull Sowear v, Velu Gramany. 
10th. October, 1941, : . 0.0.0.4. No, 51 of 1940. 


Civil Procedure Code (V of 1908), 9. 151—Inherent _powers—A pplication 
for certified copies of decree and judgment rejected as copy stamps were not 
deposited within time—Restoration of the petition—If con be ordered to` 
enable computation of time. for filing appeal—Civil Rules of Practice, mde 
129—If applicable. 

A Court has power to treat a petition for restoration of an application 
for copies (of decree and judgment) dismissed for default in depositing 
copy stamps within the time allowed, as a continuation of the original applica- 
tion, 18 Mad. 374, followed. Time for filing an appeal can be computed 
cn the basis of the applications for copies originally filed. 


K. P. Ramakrishna Atyar and C. R, Venkatachala Aiyar for Appellant. 
A. Nagarajan and A. Visvanathan for Respondent. 


KS. l i 
Happell, J. Somasundara Mudaliar v, Arunachalam, 
10th October, 1941. C.B.P. No, 1231 of 1941. 


Transfer of Property Act (IV of 1882), S. 83—Tender of amount 
under mortgagé—If ‘to include expenses incurred by mortgagee im bring- 
-ing the mortgaged property” ta sale which had to be.stopped by the deposit 
in Court under S. 83. 
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A tender must be of the whole amount due on a mortgage and that 
amount will include the expenses of a sale or attempted sale of the mort- 
gaged property which had to be stopped by reason of the deposit in Court 
of the mortgage amount under S. 83 of the Transfer of Property Act. It is 
not proper to direct the mortgagee to sue separately to recover the expenses 
of the attempted sale by him. 

P, Mrithyunjaya Aiyar for Petitioner. 


Respondent not represented. 


K.S. 
Mockeit and Kunhiraman, JJ. | Prasadha Rao v. Sivaramayya. 
14th October, 1941, App. No. 110 of 1939. 


Civil Procedure Code (V of 1908), S. 35—Costs—Right of successful 
party—-Discretion of Court to disallow, to be exercised ‘judicially’, 

"A Court cannot be said to be exercising its discretion judicidlly when it 
makes an order depriving the successful party of his costs for capricious rea- 
sons. Accordingly, where the assignee from a mortgagee successfully defend- 
ed a suit against him by the minor sons of the mortgagor alleging that the 
mortgage was not supported by consideration and therefore not binding on 
them, it is not proper to deprive the assignee mortgagee of his costs on the 
ground that the transfer in his favour ‘appeared to be speculative’. 


EK. 8. Jayaram for F. Subramaniam for Appellant. 
P. Satyanarayana Rao for Respondent. 


K.S. 
Wadsworth and Patanjali - Venkataramayya v. 
- Sastri, JJ. ; Pundareekakshudu. 
15th October, 1941. Appeal No, 131 of 1940. 


Madras Agriculturists’ Relief Ach (IV of 1938), S. 21+Scope— 
Annulment of adjudication of debtor as insolvent long before the Act—If. 
S. 21 applicable. 


On an insolvency petition filed on 6—7—1932 a debtor was adjudicated 
four months later. The insolvency was not prosecuted and on 1—11—1938 
the adjudication was annulled and under S. 37 of the Provincial Insolvency 
Act the properties were directed to vest in the Official Receiver. In 1939 ' 
the debtor filed an application for review of the order and also prayed for 
the scaling down of*a debt due to a creditor. The creditor had filed a suit 
with the leave of the Insolvency Court on 21—11—1989, wherein also the 
debtor pleaded that he was entitled to relief under Act IV of 19388. The 
right to scaling down was negatived by the trial Court on the ground that 

“the debtor had no saleable interest in agricultural land on 1—10-—1937 and 
that by reason of the annulment of the insolvency he was not entitled to 
call in aid S. 21;0f Act IV of 1938 and the suit was decreed. On appeal, 


Held, that the estate having ‘vested in the Official Receiver the debtor 
was not an agriculturist either on 1—10—1937 or on the date of the com- 
méneement of the Act. He cannot get relief under the Act unless he 
comes under S. 21 for which it is necessary that the debtor should be an 
insolvent at the time of his application, The annulment of adjudication 
: relegates the débtor to the position which he occupied before adjudication 
except in so far as the vesting order places the residue of the property at 
the dispositian of the appointee for ‘the benefit of the creditors. 


K. Kameswora Rao and T. Rajagopalan for Appellant. 
V. Govindarajachari, for si atau 
K.S. 
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- Somayya, J, ; Sundaresa Tyer v, Ramaswami Iyer. 
20th October, 1941. C.R.P. No. 6 of 1940. 

< Provincial Insolvency Act (F of 1920), S. 50 (2)—Scope—Official Re- 
ceiver declining to apply for expunging am entry in the schedule of credi- 
tors--Application by a ereditor—Maintainability. 

Under $. 80 of the Provincial Insolvency Act the Official Receiver fram- 
ed a schedule of ereditors in which he included the names of the petitioners 
as creditors. No appeal having been filed under S. 80 (2) of the Act against 
that order, the act of the Receiver should be deemed to be the act of the 
Court and it is as though the Court ‘itself framed the schedule of creditors 
under S. 33. Where the Court prepares a schedule of creditors under 8, 33 
the Receiver may apply for expunging a particular debt under S. 50 (1) and 
where the Receiver declines to interfere in the matter when moved to do so, 
the Court may expunge an entry on the application of a creditor, 


T] L. Venkatarama Aiyar for Petitioner. 
A, Swaminatha Aiyar and S. Thiagaraja mae for Respondent. 


KS. 


Burn, and Happell, JJ. : Appalaswami, In re. 
23rd. October, 1941. R.T. No. 157 of 1941. 

Criminal Procedwre Code (V of 1898), Ss. 164, 533 and 587—Confession. 
by accused—Failwre of recording Magistrate to append to the statement a 
memorandum as required by 8. 164, Cr. P. Code—Whether the error renders 
statement inadmissible. 

A confession was recorded by a Magistrate but he did not append to 
. the statement a memorandum as required by the provisions of S. 164 of the 
Criminal Procedure Code to the effect that it had been explained to the 
deponent that-he.was not bound to make a confession and that if he did so 
it might be used. as evidence against him. The Magistrate however gave 
evidence that he had in fact told the accused that he was not bound to make 
a -confession and that any confessional statement that he might make could 
be used against him.” 

Held, that the failure to append the memorandum as required by 9. 164 
of. the Criminal Procedure Code will not necessarily invalidate a statement 
made by an aceused person. 

Ss. -533 and 537 ‘of the Code show that the statement is not rendered in- 

l admissible by the error. 
D. Narasaraju for the Accused, 
The Public Prosecutor (V. L. Ethiraj) for the Crown, 


K.S. Es 


King, J. Manickavasaga Thevar v. Chidambaram Pillai., 
23rd October, 1941. S.A. Nos. 643 to 649 of 1939. 
_ ‘Madras Estates Land Act (I of 1908), S. 117—Provision whether obliga- 
tory or directory—Test of Disregard of provisions as to sale—Effect of. 

Where the-Sales Officer whose duty: it was to fix'the date of the. sale, 
settle.the proclamation and cause the sale to be proclaimed, disregarded: the. 
provisions of the. statute, and did not pass a single order, and the orders. 
which , the; Sales,,Officer should have passed were passed by the Collector who. 
had, no authority, 

Held,. it was not, a mere irregularity and the sale was a nullity: 

(1940) 1 MLJ. 20, followed. . 

N. S. Rangaswami Aiyangar for Appellants. 

K. Venkateswaran for Respondent, 





“KG. —— 
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The. Chief Justice g Nallamuthu Pillai v. 


and Happell J. Thirumala? Ayyangar. 


24th October, 1941. T- . L.P.A. No. 45 of 1940. 


Easement—Customary right to irrigation from water standing om fore- 
shore of tamk—Interference by owner of servient land by putting bund to 
prevent submersion of his land—Right to restrain by injunction, 


. The patta lands in the foreshore of .a tank were from time immemorial 
subject to submersion by the water or the tank when it was full. The owners 
of these lands attempted to raise bunds on their lands to prevent the sub- 
mersion, causing material diminution of supply of wes to the ryots of the 
ayacut of the tank. 

Held, that the -ryots of thé ayacut have become entitled to have their 
lands -irrigated with water standing on the said foreshore lands. 
Any one who interferes with the customary supply is interfering with 


rights recognised by law and is therefore subject to the injunction of the 
Court. 


Decision of Wadsworth, J. in S.A. No. 542 of 1937, affirmed; 36 L.- 
W. 408, approved; 7 M.H.C.R. 37, distinguished. : 


K. V., Sesha Atyangar and J. S. Vedamanickam for Appellants. 


The Advocate-General (Sir- A. Krishnaswami Atyar) and K.R. Rama 
Aiyar for Respondents. | 


The Government Pleader (K. Kuttikrishna Menon) for 5th Respondent. 
K.S; 
Patanjali Sastri, J. Ranganatham Chettiar v. 


24th October, 1941. d Mariappa Mudali, , 
C.C.O.A. No. 22 of 1941. 


Madras City Tenants’ Protection Act (III of 1922)—Applicability to 
area included in the municipal limits after the Act came into force. 





The expression “City of Madras,” has not been defined in the City 
Tenants’ Protection Act. S. 3 (5) of the General Clauses Act defines the 
term ‘‘City of Madras’? to mean such local area as was so declared from time 
to time by the municipal authorities. Accordingly the Mambalam exten- 
sions included by a notification in 1934 in the city limits will be covered 
by the expression City .of Madras and the City Tenants’ Protection Act is 
applicable to that area and tenants in the area are entitled to the benefits 
of the Act. 


N. Gopala Menon for Appellants. 
S. Panchapagesa Sastri and M. E. Rajagopalachari for Respondents. 
VES. 





King, J. l : Govindaraju Mudaliar v. 
27th October, 1941. $ - Meenakshi Ammal and others. 
; e : S.A. No. 848 of 1939. 


- Trusts Act (TI of 1882), 5. 62—Trust for ereditors—Purchaser of 
outstanđings of creditor by trustee—Whether void or merely voidable. 


“One of thé ‘trustees under. the deed of trust for creditors purchased the 
outstanfings of the debtor in, an auction and filed a suit as’ assignee to, 
recover the dues. ‘The suit was resisted on the ground that the purchase 
of ae trust- property- by the trustee, was void and conferred no title on him. 

Hel, ¿that the purchase is merely voidable amder S. 62 of the: Trusts 
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Att at the. instance of the beneficiaries and that subject to the terms and’ 
conditions contained in 8. 62 of the Trusts Act, a creditor who has not 
assented -to the trust deed cannot question the validity of the. sale to the 
trustee. ; 


. Rajak Aiyar, K.S. Bunions and A. N. Veeraraghavan for 
Precis ; 


` K. Bhashyam, T. E. Ramabañrachurian and C. Natarajan for 
Respondents. 


K.S. ; h an 


Venkataramana Rao ond l Madura Municipal Council 
Abdur Rahman, JJ. i 2. Madura, ete., Devasthanams. 
` 27th October, 1941. Apveal Nos. 293 and 302 of 1939. 


Madras District Municipalities Act (V. of 1920), S. 83—Shops within 
temple compound—How far exempt from property tax as “set apart for 
public’ worship”, 

Where there,are shops or stalls within a temple and its adjuncts, not 
used only for purposes subservient to the worship in the temple, those shops 
are used for commercial as well as religious purposes and that makes them 
liable to property tax and if could not be said that the property is “set 
apart for public worship’’ and actually used for that purpose and no other 
under S. 83 of the District Municipalities Act. (1940) 2 M.L.J. 897, 
followed; I.L.R. (1939) 1 Cal. 277, distinguished. 

B. Sitarama Rao and C.S. Rama Rao Saheb for Appellant in Appeal 
No. 293 of 1939 and for Respondent in Appeal No. 302 of 1939. 

K. Rajah Aiyar and T. A. Ramaswami Reddi for Respondent in 
Appeal No. 293 of 1939 and for Appellant in Appeal No. 302 of 1939. 





EKS: 
[PB] 
The Chief Justice, Krishnaswami ~ ‘ 
Aiyangar and Happel, JJ. In re Venkatarama Sarma, a Pleader. 
21th October, 1941. ` R.C. No, 26 of 1941. 


. Legal Practitoner-—Professional misconduci—“Temporary misappro- 
priation”—If ceases to be an offence, : 
There is no such offence’as temporary misappropriation known to law. 


If a client’s money is misappropriated even for five minutes, it is neverthe- 
less a misappropriation. 


Where a legal practitioner received a cheque on behalf of his client and 
cashed the same his duty is to pay the money forthwith to his client and if 
he avoids or delays payment with false excuses he is guilty of gross pro- 
fessional misconduct. 


The Advocate-Genéral (Sir A. Krishnaswami diyan) in support of. the 
motion, 


P. Satyanarayana and Kasturi Seshagiri Rao for the Pleader. 


K.S. 
The Chief Justice - Sundararao Naidu v. ma 
and Happel, J. o Commissioner of the Corporation of 
28th October, 1941., : Madras. 


L.P.A. No. 31 of 1941. 

Writ. of Certiorari—If can be granted where other remedy is available 
:—Elections—If can be set aside by certiorari proceedings. | 

Where a member had been declared to be duly elected to fill up a 

a vacancy in the Corporation Connecil and had taken the oath of ‘office, an 
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order eannot be passed quashing all proceedings by the Commissioner hold- 
ing fuch election. , The proper procedure, when the validity of such an 
election is questioned is for the aggrieved party to file an election petition 


and a writ of certiorari cannot be issued as there was other suitable remedy 
available, 3 


P. F. EE and K. Subba Rao for Appellant. 
A. Suryanerayanuh and S. A. Seshadri Sa ih for Respondent. 


K.S. 





Somayya, J. Kalitheertha Pillai v. 
28th October, 1941. .  Chellathammal and others. 
i ' .S.A. No. 409 of 1940. 

Hindu law—A doption—Joint family-—-Widow of coparcener adopting 
Consent of divided sapinda outside the family—If sufficient when surviv- 
ing coparcener a lunatic incapable of giving consent. 

In an undivided Hindu family, the consent of the surviving coparceners 
must be obtained for validating an adoption by the widow of a predeceased 
coparcener as the widow has no independent or inherent power of adoption. 
The fact that the surviving coparcener was a minor or a lunatic unable to 
give his consent to an adoption, does not justify the widow in travelling 
outside the undivided family and making an adoption with the consent of 
the divided sapindas. ' : a 


A. V. Viswanatha Sastri and RE. Sundaralingam for Appellant. 
KE. R. Rangaswami Aiyangar and S. Venkatesan for Respondents. 





K.S. 
Wadsworth and Patanjali Sastri Jd. Somasundaram Chettiar 
29th October, 1941. g v. Muthappa Chettiar. 


Appeal No. 176 of 1939. 


. E EEE AE E PETA i against debtor before his adjuñi- 
cation—Official Receiver ene to prefer appeal—Right of insolvent to 
prefer the appeal. 


A Nattukottai Chetty filed a suit against his agent for accounts and 
also charged him with; liability in respect of certain transactions alleging 
misconduct on his part. The agent denied liability and contended that 
he was entitled to ‘samans’-from the principal on the profits earned during 
his agency. The suit was decreed and on thé next day the agent was 
adjudged insolvent. The Official Receiver in whom his estate had vested 
declined to prefer an appeal against the decree. 


: Held, that the claim against the insolvent being a personal money claim, 
the insolvent himself could prefer the appeal as far as the money tran- 
saction was concerned. , 


Quaere; whether the insolvent could appeal as regards his claim for 
‘samans’. 


V. Ramaswami Aiyor and Halasyam for Appellant. 
-R. Sundaralingam for Respondent. 





K.S. 
Horvill, J. ; The Publie Prosecutor v. Verghese. 
20th October, 1941. Crl. App. No. 569 of 1941. 


Madras District Municipalities Act (V of 1990), S. 317—Owner’ 
—Meaning. 
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Tg 317 ‘ofthe District “Municipalities Act makes only the owner liable 
“to be’ punišhed fór any construction or reconstruction of building; but the 
word Jowwitler’ las” a-special méaning- in the- Act and includes a ‘person for 
“he ‘time beitig receiving: or entitled to receive whether on his own account 
or as agent the rent or profits of the property’. Accordingly the agent. of 
an owner is liable to be proceeded against under S. 317 of the Act, 


The Public Prosecutor in person, 
Respondent not represented. 


| KS. a 
Moékett-and Kunhiraman, JJ. „Raja Chidambaram Reddi v. 
31st' October, 1941. Venugopala Reddi and 2 others. 


bet he. 8 F | C.R.P. No: 1354 of 1940. 


“Practice—Jurisđiction—Suit filed im 1932 at Frichinopoly relating to 
movables and immovabdlés situated partly in the Trichinopoly District and 
partly “im Burma—Burma ceasing to be part of India during pendency of, 
` gwit—Eff ect on: jurisdiction of the Court as to Burma properties. s 


‘A Suit was filed in 1932 at Trichinopoly for the recovery or in the ‘alter- 
“native’ partition of movable “and ‘immovable properties situated partly in 
“the -Lii¢hinopoly District and partly in Burma. While the stit- was pend- 
ling’ the Government of India Act (1935) came into force on 1—4—1937 by 
which Burma was separated from and ceased to be part of India. 


Held; that the Trichinopoly Court was not deprived of its jurisdiction. 
to proceed with the trial of the pending suit as to the properties in Burma. 
A subsequent enactment would “not deprive a Court of its jurisdiction which 
‘it had at the commencement of the suit unless such later enactment by 
express words or by necessary implication deprived such Courts of their 
jurisdiction. I.L.R. 55 Mad. 801 and 47 M.L.J. 448, applied. 


K. S. Sankara Aiyar for Petitioner. 


| Sadr Allati Krishnaswami oon and K. G. Srinivasa ‘Aiyar for Res- 
‘pondent.’ s 


K.S. — 
“The Chief Justice of Bhoovaraha Aiyangar, In re. 
and Happell, J. | Crl. M.P. No. 1162 of 1941. 


Blst October, 1941. 


Defence of India Act (XXXV of 1939)—Rules under y. 130-4, Cl, (b) 
‘Intra vires the Central Government. 


R. 130-A, Cl. (b) is intra vires the Central Government. The power 
-given “to make rules with regard to arrest and trial includes power to 
make rules for’ the custody of persons pending trial. Accordingly no për- 
son accused of an offence under the Defence of India Act can be released 
on bail unless the Court was satisfied that there were reasonable grounds 
for ' ‘believing that he was not guilty of such contravention of the defence 
of India Rules. The trial of such offences is governed by the special 
rules under the Defencé- of India Act. 


K. Bhashyam Atyangar and J. E. Gundappa Rao for Petitioner. 
The Advocate-General and’ the Public Prosecutor for the Crown. 
“K.S. 5” : i 
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Wadsworth ang Patanjali, Sastri, JJ. , | : Vasudevan Nanibudiri 
+ „18th October, 1941. v. Unnimaya Anteyanam. 
: G.R.P. No. 678. of 1940. 
\. Madras. Agriculturists’ Relief Act (IV of 1938), Ss. 8 and 9—Liability 
of ‘eoparcener joining in renewal. of promissory. note by manager—If -en- 
titled to have has liability scaled down as renewal of previous liability. 
It was contended that when an individual coparcener makes himself 
personally liable for a joint family debt, it must be, deemed that there are 
two liabilities due from two persons one the liability due from the joint 
family ‘person’ and the other the liability due from the individual ‘person’? 
and therefore the individual coparecener becoming liable under a subsequent 
note. cannot claim that his liability was in renewal of the earlier joint 
family liability. 5 ae 
Held,.that apart from the pious obligation theory, when a junior co- 
parcener joins in the execution of a document in renewal of a family debt 
for which he was previously liable only as a member of the joint family, 
he is entitled to have the debt scaled down. as a renewal of the previous 
liability binding on himself. (1940) 2 M.L.J. 786 and (1941) 1 M-U.J. 
39, referred. 
K.P. Raman Menon for Petitioner. 


£3 P. Govinda Menon for Respondent. 





Karivaradaswami Gounden 
: - v. Karithruma Goundan. 
(1941) 2 ` Appeal No. 54 of 1939. 
for “ allowe# 
ble under agreement—If can be varied 
| mbes of: the estate, 


TL , ah regard to maintenance’ without any 
ee garties will not attempt to go behind it, there 
whe agreement is subject to the usual incidents of 
oe read and interpreted in that light. Contracts and 
provision of maintenance can be reconsidered. and the 
-cd up or down as- the case may be when it is shown that there 
_7 an alteration of the circumstances, that is, that circumstances 
-« which the contract was made have varied in such a way as to make 
Lat inequitable that the same provision should be made under the changed 
circumstances. ' 
K. G. Srinivasa Atyar for Appellants. ; 
ee 8. Parthasarathy, V. K. Thiruvenkatachari and M.R: Narayanaswami 
‘for, Respondents. ‘ ; 
K.S. —- 
Burn and Lakshmana Rao, JJ. 


T Govindaswami Naidu v. 
14th October, 1941. 4 


Vijayammal. 
l A.A.O. No. 398 of 1940. 
Practice—Succession cer¥ificate—Finding after summary inquiry that 
the petitioner was prima facie entitled to a succession cértificate—Reasong 
for the decision—If to be recorded. | 
In holding after a summary -inquiry that the petitioner was prima 
facie entitled to a succession certificate under S. 373 (3) of- the: Succession. 
Act, it is not necessary for the District Judge to record-the reasons for his 
decision, e be pcs 
`S. Ramaswami Aiyar for Appellant. . 
K. V, Srinivasa Aiyar for Respondent... - 
K.S. 2 - 
NRC 
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Wadsworth ‘and Patanjali Sastri, JJ. -> -| -` Veerappa’ v.Lakshmayya. 
24th October, 1941. Appeal No. 206 of 1939. 
Limitation Act (IX of 1908), S. 19—Reference im letter to ‘‘amount 
given ‘to me previously’—How far sufficient acknowledgment . of lability 
—-Promise in letter. to pay whatever may be due—Ef ect on advances bår- 
red on that date—Contract Act; S. 25 (3). 


Five sums were alleged to have been advanced in all to the debtor-by the 
creditor. Rs. 1,006. on 14—10—1926, Rs. 2,000 on 8—I—1927, Rs. 130 
on 1—8—1927, Rs. 2,500 on 11—5—1927 and Rs. 400 on 30-—8—1927 
making up a total of Rs. 6,030.. The loans were not evidenced by any 
vouchers or entries in books of account. The debtor wrote to his creditor 
a letter on 17—-7—1927 which contained the following passage: “The 
amount which you promised to send is Rs.1,100. The amount spent for house- 
hold expenses at the time when I came.to Bellary previously was Rs. 200. 
I spent this sum from out of the amount given to me previously. Hence 
please have the utmost consideration and send in all a sum of Rs. 1,300 
inclusive of Rs. 20077, 

Held, that-there was nothing in “eh letter to indicate that the debtor 
was acknowledging a subsisting liability to save limitation in’ respect of 
earlier advances. 

Another letter dated 29—5—~1933 said: “....4....If I wait a -little 
till there are demands for the lands they will fetch good prices. I will 
then sell them and discharge all your amounts’’. 

Held, that here was a clear promise to pay whatever s sums had been. 
advanced by the creditor, which is enforceable under S. 25 (3) of the 
Contract Act, though some of the original advances might have become 
barred by limitation on that date. 

K. Bhashyam Atyangan and D.R. Krishna Rao for Appellant, 

Vv. S. Narasimhachar, M.S. Ramachandra Rao and A. Bhujanga Bao 


for Respondents. < 

K.S. ae 

Somayya, J. Visalakshi Ammal v. 
27th October, 1941, Coimbatore Janopakara Nidhi, Ltd. 


S.A. No. 863 of 1940. 


Contract Act (IX of 1872) (after amendment of 1930), S. 178-A— 
‘Jewels entrusted for safe custody—If can be the subject of a valid pledge 
by the depositee, 

The new S. 178-A of the Contract Act applies only to cases where 
‘the pawnor obtained possession of the goods under a contract which is bad 
under Ss. 19 and 19-A. But where jewels entrusted for safe custody 
were pawned and the pawnee took ‘the pledge in good faith, the case is not 
covered by S. .178-A as the pawnor has only bare custody and nothing 
more and the old 'rule that a person cannot give his alienee a higher title 
than what he himself wee continues to apply. Accordingly the F is 
not valid. 

-S. Panchapagesa Sastri and G. Natarajan for Appellants, 

P. V. Rajamannar and K. Subbd Rao for Respondents. 

K.S. 


Horwill, J. ` : Ramachandra Rao -v. 

31st October, 1941. Chinnayyg Goundan. 

_ Cr. R. O. No. 399 of 1941. 

Criminal Procedure Code (V of 1898), S.. 197—Health Officer beating 

complainant in .objecting to complainant's tying: a cow to'a ‘tree—Sanction 
of local Government for complainit—Necessity. Los 





i -83 


“A eomplaint was filed to the effect that the Municipal Health: Officer 
came to him after the complainant had tied a cow-to a tree, gave him a 
smack on the.neck and told him that he had no business to tie the cow there. 
‘He said to, the Health Officer that if he had, been- told that he should not 
. tie the cow there, he would not „haye done’ sõ. The Health Officer 
thereupon. lost his temper and gave the complainant some further blows. 
¿On a preliminary, objection to the complaint, 

i Held, that sanction of the local Government under S. 197, Criminal 
‘Procedure Code is necessary before the complaint could be filed, though it 
was not part of the duty of the Health Officer to strike the complainant. 
S. 197, Cr.P.Code is intended to protect public servants from frivolous 
complaints made while they are doing their duty as publie servants, ` 
J. Krishnamurthi for Petitioner. 
The Publie Prosecutor (V. L. Ethiraj) for the Crown. 


. Respondent not ea ; 


K.S. - .—— i 
Wadsworth and Palaa : Nalanunni v. 
Sastri, JJ. g aD hi Dakshayani Amma. 
3rd November, 1941. | ‘Appeal No. 266 of 1939. 


Madras Agriculturist? Relief Act (IV of 1938), S. 14~How. far 
‘applicable to Marwmakkathayam and Aliyasanthana tarwads—Personal 
liability of executants who were members’ of tarwad—Whether excluded by 
S. 14. 

S. 14 of Madras Act IV of 1938 applies to Marumakkathayam families 
also and the members of such debtor families are liable, only for their 
portion of the debt from out of the tavazhi properties. But S% 14 does not 
eover the personal liability of the executant members, and as such they 
are liabla for the full amount of the debt without any scaling down. 

B. Sitarama Rao and D. A. Krishna Warriar for Appellants. 


P. Govinda Menon for Respondents. 


s 





K.S. . i i a 
Horwill, J. Varadarajulu Chetty, accused. 
Bra November, 1941. -  Cr.R.Case No. 873 of 1941. 


| (Cr. R.P. No. 821 of 1941.) 
Defence of India Act (XXXV of 1939), S. 34" (6)—Scope and appli- 
. cability—Act when applicable 'to speech relating to trade and industrial 
Aisputes—Same speech offending more than one provision, of the -Act— 
Accused. whether liable to mora than one conviction, 


An accused cannot be convicted three times for the same speech on the 
-ground that the speech offended against the provisions of S. 34 (6) (e), 
(f) and (9). What is punishable is the doing of a prejudicial act within 
the meaning of S. 38 (1) (a) and the prejudicial act in the present case 
“was the making of a speech. An objectionable remark in a- speech cannot 
constitute several prejudicial .acts merely because it is a prejudicial act 
in several ways. Though it would be ordinarily unfair to apply’ ‘the 
Defence of India Act to a speech made for the purposes of promoting the 
welfare of the workers in a trade.and industrial dispute, the Act ‘can be 
applied where the speech is a wild one tending to endanger the public 
safety and hinder the defence of British India during a grave emergency 
like the war, and was likely to influence adversely tho war effort of the 
whole bo@y'of listeners and fellow-workers of the accused. 


N. D. Varadachari for R. Chakravarthi for Accused. 


K. V. Ramaseshan for Crown Prosecutor on behalf of the Crown. 
K.S. 
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‘Venkataramana Rao, J. ` r Sankaralingam Pillai 
tee Nonono 1941. wes : v. Neluchami. 

5 S.A..No. 1113 of 19388. 

‘Hindu law—Adoption—Widow adopting after a bona fide partition 
among’ surviving coparceners of her ‘huabond-—Kfect—Adoption valid— 
Adoptee’s right to re-open partition and claim a share, 

A Hindu joint family consisted of four brothers two of whom died 
eae Yeaving their respective widows. The surviving. brothers effected 
a bona fide partition among themselves in 1936. Théreafter each of the 
‘two widows of the deceased brothers adopted sons to their respective hus- 
“bands and one of the adopted sons brought a suit for partition claiming 
his one-fourth share in the family properties. 

Hela, (affirming the decision of the Courts below) that the adoptions 
were valid and that the adopted sons were ‘in the same. ‘position as posthu- 
mous sons and therefore entitled to re-open the partition and claim their 
iespective shares in the family properties. 12 Pat. 642 (P.C.); 59 Bom. 
360 (P.C.); and 9 Mad. 64 (F.B.), relied on. 


: I.L. R. (1937) Bom. 508; I.L.R. (1939) Bom. 512; IL.R, (1940) 
Bom, 42, dissented from. 


K.. Rajah Aiyar for. Appellant. . 


B. Sitarama Rao, R. Ramasubbu Aiyar, V. Bana SK. “Bundaran 
„and N. R. Govindachari for Respondents. 





K.S. ; 
[F.B,] pete a he tat 
“The Chaef Justice, Krishnaswomé ; Polovarupu Lingayya v. 
Aiyangar’ and Happell, JJ. >. i _Punnayya., 
` "40th November, 1941. S.A. No. 218 of 1939. 


Hindu law-~Debts—Joint family—Sale of family property by father 
set aside on tlie ground of ‘absence of family necessity—Claim by vendea 
for recovery of the purchase price from the sons—Pious obligation rule— 
Applicability. 

. Where’ a ‘sale of joint family property by a father had been set aside 
after the father’s death except as to his own share, as" there was no family 
necessity, it will ‘be‘.competent to the vendee to recover by a separate suit 
from the family. property in the hands of the sons, the proportionate part 
of the. purchase ‚price with interest thereon ‘by ‘reason of. the sons’ pious 
_ obligation. , 31 M.L.J. 502, approved; ,44..Mad. 801, not approved. 

There is a contingent liability: on a vendor‘to indemnify the purchaser 
in case there is a failure of consideration such as when a sale is set aside 
“at the instance of the sons- onthe ground that the alienation was not for 
„a necessary purpose. 5 . : 

Such a contingent liability is “Rina” which the Hindu sons are bound 
to discharge. Meaning of “Rina’’ as explained in (1939) 1 M.L.J. 352, 
‘approved and affirmed. Therefore the fact that the father had died when 


, the sale. was actually set aside did not matter as ee was already a 
. Rina” of the father. 


B. V. Ramanarasu for Appellant. 
K. Umamaheswaram for Respondent, 
K.S. i i : i ake tal 





Pénkalaramdna Rao and : Narayanan Nambudiri 4. 
Abdur Rahman, dd. : Chathukkutti’ Nayar. 
21st October, 1941. Appeal No, 437 of 1938 and 


C.M.P. No, 5946 of 1941. 


Malabar Compensation for Tenants’ Improvements Act (I of 1900), 8. 6 
(2)—Decree for arrears of rent barred by limitation—If can be set off against 
“improvement? decreed im favour of. tenanits—Such decree for rent if liable to 
scaling down under Madras Act IV of 1988. 


A decree for arrears of rent though barred by limitation can be set off 
in taking accounts under S, 6 (2) of the Malabar Compensation for Tenants’ 
improvements Act, against improvements decreed in favour of the tenants. 
` In respect of such decree for arrears of rent passed before the Agricultu- 
vists’ Relief Act came into force S. 15 of that Act not being retrospective 
can have no application as the rent wiped out after the set off, cannot be 
regarded as payable after Act IV of 1938 came into force. 


K. Kuttikrishna Menon for Appellants, 
P. Govinda Menon.tor Respondents. 


KS, renin 
Horwill, J. = Veeraswami—Accused. 
24th October, 1941. Crl.R.C. No. 822 of 1941. 


(Case Referred No. 48 of 1941). 


Penal Code (XLV of 1860), Ss. 380 and 420—Property taken away 
from servant of owner by cheating—Conviction for ‘theft in a building’, by 
Sub-Magistrate with no power to try an offence under S. 420—Propriety. 


- Accused went to the house of the complainant and represented to a ser- 
‘vant who was in the house that his master had sent him to take certain 
vessels. The servant therenpon handed over the vessels to the are 
who went away with them. 


Hel, that though the offence of cheating was committed by the’ false 
representation to the servant, that does not mean that there was no offence 
of theft in a building. Though a Sub-Magistrate could not have tried a 
case punishable under S. 420, I.P.Code, if in fact the Sub-Magistrate did 
‘not realise that an offence had also been committed under 8. 420, I.P.Code, 
u conviction under S. 380 by such a Magistrate is proper and not without ` 
jurisdiction. i - 


Accused not represented. 
The Public Prosecutor (V.L. Hthiraj) for the Crown. 
K.S. 





- King, J. . Raja of Ramnad v, Ataichi Thevar. 
“sath October, 1944, | - . S.A. Nos. 266 of 1938, etc. 


. Madras Ustates Land Act (I of 1908), 8, 12—Levy of tax on trees—Right 
of the land-holder: 


The Ramnad Estate sought to recover rent from a number of ryots of 
the estate in respect of the use and enjoyment of trees grown in their hold- 
ings after Act I of 1908 came into force. The lower Courts found that the 
lands in the ryots’ holdings were ` patta lands for which trwa was payable 
unless cultivation was not possible for no fault of the ryots. They nega- 
tived rights in the estate to get tax for the trees under the circumstances. 


Held, that the object of 5.“ 12 of the Estates Land Act wag to 
negative any rights of the Zamindar, in the trees grown after the Act came 
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into force and the levy of any tax for such trees on any ground will be in viola- 
tion of that object and in derogation of the absolute rights in the trees con- 
templated by 5. 12. 

K. Kuttikrishna Menon for Appellant. 


K. Bhashyam Atyangar, T. R. Srinivasan and K, Raja diyar for Respon- ` 
dents, ` g 


K.S, 
Abdi Rahman, dJ. Sethuramasubramania Pillai v, Abraham. 
31st October, 1941. C.R.P. Nos. 499, etc., of 1940. 


Madras Estates Land Act (E of -1908)—Tenants evicted—Suit for re- 
covery of possession by them asserting that they were permanent tenants— 
Maintainability in Civil Courts—Application for leave to sue in forma 
pauperis—Maintainabilty, 


Where evicted tenants apply for leave to sue in forma pauperis in Civil 
Courts alleging their being permanent tenants as a ground of their title, for 
the suits which they intend to file for the recovery of possession of the 
lands from which they have been according to them unjustly evicted by their 
landlord, it would be for the Civil- Court to decide whether they have the 
title which they assert for recovering possession, and their application for 
leave to sue in forma pauperis cannot be rejected. 


S. P. Vasudevan for Petitioner. 
C. S. Venkatachariar and’D, Ramaswami Avyangar for Respondent. 
KS, 


“Kuwi Raman, d. Venkatappa v. 
31st October, 1941. Narasappa. 
C.R.P. Nos, 1439 to 1441 of 1940. 


.. Madras Estates Land Act, (I of 1908), S. 163 (a) (as amended)-— 
Applicability—Swit to evict trespassers—Maintainability in Civil Court, 


The plaintiff was the assignee of a half share in a shrotriem village. 
The entire village belonged to the plaintiff’s uncle P who married K and 
had a son S by her. Subsequent to the birth of S, P sued for a partition 
„of the village into two equal shares and for separate possession against his 
gon, a minor represented by his mother K and a decree was obtained in 
Which the suit properties were allotted to the share of P who assigned the 
decree to the plaintiff out of natural love and affection and also executed 
a deed of gift in plaintiff’s favour conveying his half share in the shrotriem, 
K disputed the transfer to the plaintiff and professed to give a lease of 
the entire shrotriem village to X who induced others to cultivate the lands 
in the village. Plaintiff sued the lessees alleging that they were trespassers 
liable to be evicted from the suit lands. 


Held, that had the defendants been admitted as tenants by the plain- 
tiff or had they been recognised as such by her, the Civil Court would not 
have jurisdiction to entertain the suit in ojectment which would in that 
case have to be filed in a revenue Court. Since the defendants were ad- 
mitted by K who had no title to the whole village the defendants were in 
respect of the plaintiff’s share trespassers and S. 163-A of the Estates 
Land Act applied to the case and the plaintiff was entitled to file the suit 
iù a Civil Court. I.L.R. 38 Mad. 1155; 27 MLJ. 490 and AIR. 1940 
Mad. 451, distinguished. 


R. Ramalinga Reddi for Petitioner. , 
F. Se Narasimhachar for Respondent, 


K.S. 
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Wadsworth and < Ramaswami Naicker v. Gopala Naicker. 
Patanjali Sastri, Jd. App. No. 235 of 1940. 
3rd November, 1941. 


Madras Agriculturists’ Belief. Act (IV of 1938), S. 8—Debt due jointly 
and severally from A and B included in fresh document executed. by A alone 
--lf im renewal of earlier one—Question of consideration which passed 
between the joint debtors—If material. 


Where there is a debt due from 4 and B jointly and severally which is 
included in a fresh document executed by 4 alone, 4 can claim that the 
second debt is a renewal of the first. It is no concern of the Courts in 
scaling down such debt to go into the question of what consideration pass- 
ed between the two joint debtors in order to induce one of them to under- 
take the liability alone. It is not possible to look into the motives or the 
consideration for the disappearance of the co-debtor. The fact that B can 
be shown to have got rid of his liability under the first note by a transfer 
of another mortgage to 4 and that showed that each of the debtors held 
himself liable only for half the amount under the first note cannot induce 
the Court in scaling down to hold that the second note was not a renewal 
to the full extent of the earlier liability. 


R. Desikan for Appellant. 
N. Somasundaram for Respondent. 


ES. 
Somayya, J, Raja Sir Annamalai Chettiar 
4th November, 1941. v. Desai Krishnama Chetty. 


S.A. No. 298 and A.A.O. No, 232 of 1940. 


. Transfer of Property Act (IV of 1882), Ss. 109 and 111 (g)—Scope— 
Notice of forfeiture of lease ywen by lessor after transfer of his property 
available to transferee from lessor. 


The wording of ©, 109 of the Transfer of Property Act ig different 
from 8. 10 of the English Conveyancing Act, 1881, and hence the decisions 
construing the latter as not conferring upon the transferee from the lessor 
a right to give notice in cases of breaches before the transfer are not appli- 
cable to cases arising under the Transfer of Property Act. Cases in India 
are governed by the express language of 5, 109. Accordingly a notice given 
by a lessor after transfer asking tho lessee to surrender the property vis in- 
valid and ineffective as a notice of forfeiture under S. 111 (g) of the Trans- 
. fer of Property Act. 


F. Ramaswami Aiyar tor Appellant. 
V. T. Rangaswumi Aiyangar and K, 8. Sanbaruraman for Respondent. 
KS, 


Abdur Rahman, J. Subbaraya, Pillai v. 
7th November, 1941. h Rajammal and others. 
Z S.A. No. 564 of 1939. 
Hindu law—Limited owner—Gift of properties—Reversioner attesting 
—Attestation whether imported knowledge. 


Two limited owners divided the last male owner’s properties excluding 
rights of survivorship. One of the limited owners made a gift of the 
properties she got under the partition and the reversioner attested the deed. 
After the death of the limited owner who gifted the properties (the other 
having died before), the reversioner filed a suit to get possession of the 
properties alleging the invalidity of the gift beyond the donor’s lifetime. 
The suit was dismissed by the lower Courts applying 52 Mad. 556 (F.B.). 
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Held, that mere attestation cannot import knowledge of the contents 
of the document; positive proof of knowledge was essential to invoke the 
“stringent equity? of estoppel. 


K. Bhashyam Aiyangar and T. R. Srinivasan for Appellant. 
T. E. Ramadhadrachariay for Respondent. ; 





K.C. 
The Chief Justice and Burn, J. T.N. & Q. Bank, Ltd., by 
13th November, 1941. < Official Liquidators v. 


N.S.V. Subbayya Nadar. 
Appeal No. 276 of 1939. 


Contract Act (IX of 1872), S. 1389—Surety for particular accommo- 
dation account with bank—Bank giving accommodation to creditor om 
another independent account on security of immovable property of creditor, 
without knowledge or consent of surety—Effect on liability of surety, 


A bank gave accommodation to a firm and a surety guaranteed the 
account. .Without the knowledge and consent of the surety the bank 
subsequently gave the firm an accommodation in a separate account on the 
security of the immovable properties belonging to the members of the 
firm. But the accounts continued to be operated for sometime. Then the 
bank sued the principal debtors and the surety. i 


Held, that the opening of the second and independent account was not 
inconsistent with the rights of the surety and did not discharge the surety. 
1 T.L.R. 63 and 20 C.W.N. 562, relied on. f 


Dr. V. K. John, R. Rajeswara Rao and D. Noronha for Appellants. 
B. Sitarama Rao and A.V. Narayanaswami Aiyar for Respondent. 


K.S. 





Burn, d. Khizar Muhammad v. 

14th November, 1941. Abdul Razack Sahib. 
C.M.P. No. 655 of 1941. 

Practico—Cwil Revision Petition—Dismissal for defauli—If can be 
restored. 

There is no power under the Code of Civil Procedure to restore to file 
a Civil Revision Petition dismissed for default. S. 107 and O. 9, r. 9 of 
the Civil Procedure Code, have no application. There seems to be no 
inherent power either to restore such petition. A power to dismiss such 
a petition does not necessarily imply a power to restore the same. 


S. A. Ahmed Meeran and C. A. Mohammad Ibrahim for Petitioner. 
5., T. Srinivasagopalachari for Respondent. 


K.S. 
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Venkataramana Bao Rayalamma w, Butchiramayya. 
and Abdur Rahman, JdJ.- - App. No. 174 of 1938. 
29th October, 1941, Í 


Interest Act (XXAII of 1839), 8. 1—Scope—Owelly payable under par- 
tition—Natwre of —Interest on—If can be awarded, 


Per Venkataramana Rao, J—Where a sum of money ig to 
be paid by a person who takes the A schedule property under a parti- 
tion to, the person who takés the B _ schedule properties by 
way of equality of partition or what is termed as “owelty”, 
that amount is always regarded in a Court of equity as in the nature of a 
sum due to the vendor of land from his vendee. One co-sharer parts with 
a portion of the property ag representing the share he is legitimately en- 
titled to in consideration of a sum of money in respect whereof he must be 
regarded as the vendor and the person who takes the property must be re- 
garded as the vendee. Interest can therefore be awarded on such amount. 


Per Abdur Rahman, J—Though the jural relationship of the parties 
to a partition was not one of those stated in Hals, Vol. XXI, pp. 40 and 41, 
yet having regard to the fact that the defendants had been realising the 
income of the plaintiffs share in the joint family property under the deed 
of partition without discharging the debt they were liable to pay thereunder, 
it may not be incorrect to award interest under the proviso to S$. 1 of the 
Interest Act even if the analogy of a vendor and purchaser may not be 
strictly applicable to the case, 


43 Bom, 181, relied on. 


The Advocate-General (Sir A. Krishnaswami Aes and Ch. Raghav 
_ Rao for Appellants. 


V. Govindarajachari and M, 8. Ramachandra Rao for Respondents. 

K.S. 

Somayya, J. Ramachandramurthi v, Lachamma. 
5th November, 1941, "  AAA.O, No. 244 of 1939, 

Limitation Act (IX of 1908), Art. 182 (5)—Applicability—A pplication 
for restitution—Final order on last application—If saves limitation, 

An application for restitution ig an application for execution so as to 
attract the rule that a final order on a previous application gives a fresh 
starting point. The mere fact that a relief was asked which ultimately was 
held not grantable under that ordér or decree does not make the previous 
application not one in accordance with law. 

K. Kameswara Rao for Appellant, 

K. Bhimasankaron for Respondent. 


K.S. 
Wadsworth. J. ` í Mallayya v, Mallayya. 
7th November, 1941, C.R.P. No, 253 of 1940. 


Madras Agriculturist? Relief Act (IV of 1938), Ss, 8 and 9—Pronote : 
im favour of A the brother of B in 1931 when they were undivided—Fresh 
note of 1933 im favour of B in discharge of the earlier one—Partition 
between A and B im 1932—WNote assigned in 1937 to A who sued on tt—If 
suit cam be dismissed on failure of A to produce the earlier note—Scaling 
down—Prt m ciples, 


The plaintiff sued on a note executed by the second defendant in favour 
. of the -plaintiff’s brother the first defendant on 14—4—1933, which was 
assigned to the plaintiff on 2—8—1937. It was found that the second defen- 
dant was an agriculturist. It was in evidence that the suit note’ of 1933 
actually discharged an earlier note of about the year 1931 executed in favour 


N. R. C 
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of the plaintift himself at atime when the family was, undivided, the parti- 
tion being in 1932, The lower appellate Court found that the. creditor had 
not fulfilled his duty*of putting before the Court the materials. necessary for 
scaling down the debt because of the non-production of the prior document 
of 1931 and that in the absence of proof of the ‘documents necessary in order 
to ascertain the original ae no decreo could be given iis the seeond 
defendant. On revision, 


Held:—No doubt, in a case in ih it can bë down that the aeaio 
has wilfully failed to produce earlier documents which ought to be looked 
into for the purpose of scaling down the debt the Court would be entitled 
to. draw an inference adverse to the creditor from the non-production of 
these documents. [Error in report of C.R.P, No. 331 of 1939 in (1940) 2 
M.L.J., N.R.C. 27 pointed out.] But as the suit note itself was executed in 
favour of the first defendant in discharge of an earlier note executed in favour 
of the first defendant in discharge of an carlier note executed in favour of the 
plaintiff, the fact that the suit note was subsequently assigned to the plaintiff 
would not make the note a renewal of an earlier debt in favour of the same 
creditor. As the first note was executed in favour of the plaintiff as repre- 
senting the joint family and the second one was executed in favour of the 
first defendant as a member of that family to whom the debt had been 
assigned om partition it could not be said that the creditors were the same 
in the two transactions. If the note of 1931 had been assigned to plaintiff 
before it was discharged by the note of 1933 there would be a renewal in 
favout of the same creditor but no such case was pleaded. Accordingly 
the suit cught not to be dismissed solely for the reason that the plaintiff had 
not produced the materials necessary to scale down the debt “but must be 
decreed as scaled down under $. 9 of the Act. 

P. Chandra Reddy for Petitioner. 


E. Venkataramana Rao for Respondent. 


K.S. 7 
Horwih, J. ` Appasami Mudaliar, accused. 


18th November, 1941. - CrLR.C. No. 757 of 1941. 
A (CrLR.P. No, 711 of 1941). 
Madras General Sales Tax Aot (IX of 1939), Ss, 11 and 15 (b)— Person 
called upon to pay a taw of Es. 30 on or before a certain date—Failure to 
pay-——Prosecution during pendency of appeal against imposition of the tax— 
Propriety, i 
S. 11 of the Sales Tax Act indicates that where a person is taxed to a 
lomp sum, he need only pay during the pendency of an appeal against the 
taxation what he admits to be due but if he is ordered to pay a tax by 
instalments he has to pay the accrued instalments whether he admits them to 
be due or not. In any event the person should not be prosecuted while his 
appeal against the order taxing him was still pending, for non-payment of 
the tax which in fact was ultimately found not to be due. 
Y.. V. S. Sastri for Ch. Raghava Rao for Petitioner, 


The Public Prosecutor (F. L. Ethivaj) for the Crown. 
KS. 


‘Wadsworth, J. Appukutti Nambiar v. 
.14th November, 1941. _ Cheruvath Nambiar. 
i O.R.P. No. 360 of 1940. 
Madras Agriculturists’ Releif Act (IV of 1938), S. 15 (4)—Deposit 
in wespect of one out of twelve items in a holding—Satisfaction of claim 
for arrears of rent in respect of such item—If can he recorded— Malabar 
Tenancy Act (XIV of 1930), 8..3. 


A holding is a parcel or ‘parcels of land held under a single arrange- 
ment by a tenant from a landlord. So where twelve items were held under 
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a aingle engagement they would form a single holding forming security for 
a single kanom amount to be redeemed as a single tenure which neither 
party. can split up at will. Therefore 'a deposit of rent under S. 15 (4) 
of Madras Act IV of 1938 cannot be made in respect of one item only and 
veliéf obtained in respect thereof. 

K.P. Ramakrishna Aiyar and S. Krishnamurthi for Petitioner. 

P. Govinda Menon for Respondent. 





K.S. 
-Horwill, J. : Mariasoosai v. 
i4ih November, 1941. Arokkiam. 


Cr.R.C. No, 810 of 1941. 
(Cr.R.P. No. 761 of 1941). 


Criminal Procedure Code (V of 1898), S. 422—Appeal against convic: 
tion allowed—Notice to complainant who was awarded compensation not 
given—E fect. 


|| 


Where in an appeal against conviction the matter has been fairly 
heard after notice to the Crown and after hearing the Public Prosecutor, 
and where a proper judgment has been written, it would be grossly unfair 
te require an accused who had been acquitted to go through a fresh ordeal 
because the appellate Judge had heard only the Public Prosecutor (which 
is all that is required under S. 422 of the Code of Criminal Procedure) 
‘and not the complainant’s vakil also. There is neither any irregularity 
nor illegality in not giving notice to the complainant merely because he 
was awarded compensation under S. 545 of the Or.P.Code. 


J. 5. Vedamanickam for Petitioner. 

°T. 8. Vaidyanatha Aiyar for Respondents. 

The Public Prosecutor (V.L. Ethiraj) on behalf of the Crown. 
K.S. 





Horwill, J. eRe is Public Prosecutor v. 
14th November, 1941. Papanna, 


Crl. Appeal No. 644 of 1941. 


Factories Act (XXV of 1934), S. 60—Owners and occupiers of factory 
—If can escape liability for contravening Act by leaving: the affairs of 
the factory im the hands of a manager, 


The owners and occupiers of a factory cannot relieve themselves of 
their responsibilities regarding compliance with the requirements of tho 
Factories Act by appointing a manager; they must see that the manager 
carries out his duties. It is only when the manager has acted in express 
disobedience of their order and they have done their best to see that the 
provisions of the Act are complied with, that they can themselves escape 


ole 8. 60 makes it clear that both the manager and occupier are 
iable. 


A manager is not a ‘‘managing agent’? referred to in the proviso to 
the definition of “occupier” and therefore the manager cannot be deemed 
to be the oceupier of the factory. The ignorance of the occupiers how- 
ever may be a ground for awarding a smaller punishment but not for 
acquitting ethem. 


Appellant in person. 
V. V. Chowdhry for Respondent. 
. KAS. 
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Wadsworth, J. i Bhushigadu v. 
14th November, 1941. ' : Veeramma. 
` C.R.P. Nos. 2511 to 2521 of 1939, etc. 


Madras Agriculturist? Relief Act (IV of 1988), 8..15—Order of a 
Deputy Collector under—If open to revision by District Collector under 
S. 205, Madras Estates Land. 401. 


The District Collector has no jurisdiction under S. 205 of the Madras 
Estates Land Act to revise an order of the Deputy Collector passed under 
S. 15 of the Madras Agriculturists’ Relief Act. The powers of revision 
under S. 205 of the Madras Estates Land Act clearly relate to proceedings 
under Estates Land Act and not to proceedings under other Acts. 


Y. G. Krishnamurthi for Petitioner, 


Respondent not represented, 


Kuppuswami Ayyar, J. i Hanumantha Reddy v. 


14th November, 1941. ; | Golla Bodanna. 
- ` C.R.P. No. 2361 of 1940. 
_ Practice—Decree’ ow promissory note for payment of amount in eight 
annual instalments—No, default clause—Propriety—tInterference im revision. 
Where a decree on a promissory note directed the payment to be made 
in eight annual instalments without making any provision regarding default 

of payment on due dates, 4 - 

Held, that such direction was improper in that it denied virtually the 
plaintifi’s rights. The decree was accordingly modified by directing the 
amount to be paid in quarterly instalments and that if there was any. default 


in payment of any one of the instalments the whole amount shall become 
due. 


54 All. 539, relied on. 
S. Norasimha , Atyangar. for Petitioner. 
Respondent not represented. 


K.S. ra A 
| Horwill, J. > Krishnappa Chettiar and another 
17th November, 1941. Appellants. 


Appeal No. 447 of 1941. 


Court-fees—Partition suii—Coparcener claiming that he had lent am 
amount to the manager and, that it should be taken into account in the 
partition—Iinding that there was no such debt—Appeat—To bear 
ad valorem cowrt-fee. 


In a partition suit the defendant a brother, claimed that he lenta 
certain sum of money to his-father who’ was then the manager of the family 
and that that sum of money should be taken into account in partitioning 
the property. It was held by the trial Court that no such debt was due 
by the family to the defendant. In an appeal against that finding, 


Held, that the claim in appeal cannot be said to be incapable of valua- _ 
tion and therefore the appellant will have to pay court-fee ad, valorem. 


A.C. Sampath Atyangar for Appellant. - 
The Government Pleader (K. Kuttikrishna Menon) for Respondent. 
K.S. 
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Kuppuswami Ayyar, J. Rangaswamy Aiyangar v. Conjeevaram 
14th November, 1941. Co-operative Central Bank, Ltd. 
C.R.P. No, 1134 of 1940. 


Madras Co-operative Societies Act (VI of 1932), S. 51—-Scope—Dispute 
relading to provident fund amount due to a dismissed servant—W hether cog- 
nizable by Civil Court or should be decided only by Registrar or arbitrator. 


The provident fund amount due to a servant of a Co-operative Society 
represents the amount payable to him in respect of deductions from his monthly 
salary made under the rules, on the understanding that the same with some 
additional sum by way of interest would be repaid to him at the end of 
his service or dismissal. The claira by a- dismissed servant constitutes a 
dispute touching the business of a registered society in its wider sense, 
Such a claim would come ‘also under the narrower sense of the term “busi- 
ness”, for it relates to the banking business. 


Such a claim falls within the purview of S. 51 of the Madras Co-opera- 
tive Societies Act and is not cognizable by a Civil Court. The proper 
tribunal is the one under S. 51 of the Act. The substitution by Madras Act 
VI of 1932 in S. 51 of the expression “shall” instead of the corresponding 
provision “may”, in the rules framed under S. 43 of Central Act II of 1912, 
indicates that the object of the Legislature was to constitute a single special 
tribunal for the purpose of deciding such disputes, 


Sundararajan and Sivaswami for Petitioner. 


C. 8. Venkdiachariar and D. Ramaswami Aiyangar for Respondents. 


K.S. 
Wadsworth, J. Kuppana Goundan v. Vellayappa Goundan. 
14th November, 1941, C.R.P. No, 812 of 1940. 


Madras Agriculturists’ Relief Act (IV of 1938)—Pro-note representing 
interest due on a mortgage of 1928—Assignment to plaintiff in 1939—Liabi- 
lity under note affected by Act IV of 1938. 


` A promissory note representing interest due on mortgages of 1928 was 
assigned in January, 1939 to the plaintiff who took the note without know- 
ins that it represented interest due on earlier mortgages. In a suit to en- 
forca the promissory note, 


Held: The want of knowledge of the plaintiff as to the nature of the 
consideration will not prevent the Madras Agrictlturists’ Relief Act from 
operating upon the debt. There is no protection for a holder in due course 
against a statutory reduction of liabilities. 


K, S. Ramamurthi for Petitioner. 


T. V. Muthukrishna Aiyar for Respondents. | 


KS. 
Wadsworth and Patanjali Venkatakrishnayya v. Malakondayya. 
Sastri, JJ. C.R.P. No, 156 of 1939. 


17th November, 1941. 


frovineial Insowency Act (V of 1920), S. 6 (e)—Order of adjudication 
based on a sale im execution as act of tinsolvency—Sale subsequently set 
aside—Adjudication. order—If to be cancelled, 


Under S. 6 (e) of the Provincial Insolvency Act a debtor commits an 
act of banktuptey if any of his property kas been sold in execution of tho 
decree of any Court for payment of money. The question whether the sale 
ig eventually set aside for some irregularity or whether the debtor eventually 
finds it to his interest to deposit the amount of the particular decree is not 
really material and does not alter the fact that the property was sold in 

N.R. C. 
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. execution of a decree. Accorilingly the setting aside of the sale is not a 
Sufficient reason for cancelling the order of adjudication. 


al. Bhujanga Rao and M. S, Ramachandra Rao for Petitioner, 
E. Kotayya and T. Rajagopalan for Respondents, 


E.S. 
Horwill, J. Bapiraju v. Veerraju. 
1912 November, 1941, CrLR.C, No, 841 of 1941. 


(CrLR.P. No, 324 of 1941). 


Criminal Procedure Code (V of 1898), S. 488—Petition by wife for 
maintenance-—Dismissal by consent on parties composing their differences— 
Subsequent ill-treatment by husband--Wife if precluded from making fresh 
application under 8, 488. 


After a wife filed a maintenance petition against her husband, the 
partics composed their differences and the wife agrecd to go back and live 
with her husband and he agreed to keep her, The maintenance petition was 
therefore dismissed by consent. The wife went and lived with her husband. 
Subsequently being ill-treated by her husband she was compelled to leave 
him. She therefore filed another petition under S. 488, Criminal Procedure 
Code for maintenance for herself and her son. 


Held, that the wife was not precluded from going to the Criminal 
‘Court again on a fresh cause of action, namely, the subsequent ill-treat- 
ment, ` i 


F. Parthasarathi for Petitioner. 
Respondent not represented, | 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 


K.S. 
Horwill, J. | Veerappan Chetty, In re. 
24th November, 4941. Oxl.R.C. No. 713 of 1941. 


(Crl:R.P. No. 669 of 1941.) 


"Madras Port Trust By-laws—By-law 2, Cl. (3)—Person with dealers 
token loitering im harbour otherwise than on business for which he had 
tokén—If trespasser, 


The accused having a dealer’s token (which entitled him to enter the 
premises of the harbour for the purpose of-transacting his business, which 
is that of a merchant who sends goods abroad and receives goods by ships 
ccming from other parts) was found loitering in the harbour without any 
bona fide business but to see a friend off. He was convicted under by-law 
2, Cl. (3) of the Madras Port Trust. By-laws for loitering and sentenced 
to a fine of Rs. 10. On revision, ; 


` Held, that having regard to the special definition of “trespass”? in 
that by-law only a person not in possession of a token found on the harbour 
premises can be punished. Where a person misused a token the only 
remedy of the authorities is to cancel, the token, f 


` M. K. Harihara Aiyar for Accused. ; 
C. D. Venkataraman for the-Crown Prosecutor for the Crown. 
- . 


K.S. 





Patdnjali Sastri, J. Subbayya v. Venkatayya. 
14th November, 194i. S.A. No. 728 of 1939. 


Injunction—Person found to be in’ possession and enjoyment of pro- 
parties for long tiwe—Alleged attempt: to oust him. from possession by 
persons claiming title—If can be restrained by injunction without deciding 
question Of title. 


Where it is found that plaintiffs had been in _ possession for a long 
time, the plaintiffs’ possession and enjoyment are entitled to protection at 
the hands of the Court even against those who may ‘be entitled to the 
property. The question of title need not be gone into or determined in 
such proceedings. Even if the plaintiffs are ousted from possession, they 
would be entitled to get back their possession by a suit under S. 9 of 
the Specific Relief Act. 


E. 8. Jayaram for Appellants. , 
Kasturi Seshagiri Rao for Respondent. 


KS. 


Somayua, J. + Vaidyanatha Bhattar'v. Madavarvilagam 
18th November, 1941. Sri Vaidyanathaswami Koil Devasthanam. 
S.A, No. 1013 of 1939. 


Limitation Aot (IX of 1908), Arts. 102 and 120—Applicability—Suit for 
honours and perquisites by person holding office of Archaka, Sthanika, Karu- 
velan and Periathanam im temple—Limitation, 


A suit claiming certain temple honours (though there may be some per- 
quisites attached to them) cannot be said to be a claim for ‘wages’ falling 
under Art, 102 of the Limitation Act. Such a suit is governed by Art. 
120. The term ‘wages’ cannot be applied to a case where certain honors ` 
and perquisites are claimed not as remuneration for Work done and not 
periodically but only on special occasions of auspicious und inauspicious 
ceremonies, 


F, Bamaswamy Aiyar for Appellant. 
S. Panchapagesa Sastri and T. R. | Sangameswaran ‘for Respondent, 


KS. 


Burn, J. Hanumantha Rao v. Ramayya. 
19th November, 1941. S.A. Nos. 116‘ and 203 of 1939. 


Tort-——-Libel—Privilege—Defendant in suit for damag ges for wrongful 
dismissal filing extracts from reports by him to show the grounds for dis- 
missal—Eatract defamatory of plaintiff—Absolutely privileged, 


The defendant, a Headmaster, having been sued for damages for wrong- 
ful dismissal thought it necessary for the purpose of his defence to show 
the grounds upon which the plaintiff, a teacher, was dismissed by the 
managing committee. The defendant filed extracts from a report made 
by. him to the school committee and such extracts were found to be defa- 
matory of the plaintiff. In an action for damages for alleged libel, ` 

Held, that the occasion was one of absolute privilege as the statement 
was made in Court in the course of and for the purpose of defence. Whether 
or not writs, pleadings and affidavits are governed by the law of absolute 
privilege depends entirely on the nature of the statements in writing that 
are filed and the purpose for which they are filed. If they are documents 
considered by a party as being essential for his defence they are covered by 
the doctrine. of privilege, 

(19388) 2 M.L.J. 340,. distinguished. 

Ch, Raghava Rao and V, Govindarajachari for “Appellants. 

P. Satyanarayana Rao for Respondents, 

KS. 


YVenkataraniuna Rao-jand Narasimhamurthy, b 
wt Abdu Rahman, Jd. ~ Kantamma.. . 
„20th, November, 1941. | Appeals Nos. 395 of 1938 and 57 of 1939. 


+» Hindu law—W ill apit Gi by a arias Sot -adoption-—If to- be 
dééined’as revoking will. ` 


A will cannot be deemed to have been revoked in law merely by, reason 
èf ‘A subsequent ‘adoption: made by the’ testator during ‘hig lifetime and the 
legatee under ‘the will is éntitled to take tlie self- acquired propérties of the 
testator bequeathed ‘under’ the will. A ‘bequest of d mortgage or debi 
under à will cannot be held tô cover any property subsequently pur- 
shdsed Out of the mortgage money realised by the testator nor can it cover 
even the mortgaged property purchased by him. Unless the language of 
the will be construed to be appropriate as applied to the state of things 
that existed at the date of the testator’s death, the bequest of such mort- 
gages and debts which have been realised must be regarded as of no effect. 


V. V. Srinwasa Aiyangar and B, Lakshminarayana for Appellant. 


. . P. Somasundaram, P. Naya all ant and the Government Pleader for 
‘Respondents. 4 


ee a cs ae ee 


| Horwill, J. vos st eos" Oomayan, Accused. , 
2ist November, 1941. pS ey Orl-B.C. No. 994 of ig4t. 


aM 


' (Crl.R.P. No. 937 of 1941.) 
"=: Criminal Lrial—Evidence—Foot-print — expert-—Evidlence of —Value, 


; 


_ ‘Experts in foot-prints are not recognised by the. Evidence Act, buta 
Magistrate can take into consideration the evidence of a person who has 
seen a foot- -print and taken the foot-prints of the accused and found that 
they are similar. But that evidence is not sufficient to bring home the 
offence to the accused in the absence of . further paid regarding the 
differences between one foot and another: 

A, S. Siwakaniinathan for A. V. Narayanan Aiyar for Aceused. 
“The Public Prosecutor (V.L. Ethivaj) on behalf of the Crown., 
K. 8. 


Wadsworth, J. : 
21st November, 1981. 





Venkatasubba Baghavathar v. 
Manager, . L.F. Chatram, Tirtkurugudi. 
OR.P.. No. 724.0f 1940. 

` Madras Agriculturists: . Relief dot (IF of 1938), S. 4 (c)—“‘Any other 
sum by way of loan or otherwise™—IWhether to be cgnsimied ejusdem 


generis with “tax or cess”—Rent due in respect of chatram estate managen 
by y District Board—If falls under 8, 4 (c). . 


When rent is paid to the District Board as manager of ..a ` chatram, 
Estate it is a payment te the District Board as such, of money which goes 
inte the, funds of the District Board, though! earmarked for a particular 
purpose. The payment of rent. in such circumstances would come within 
the category., of “any other sym due to them by way of loan or otherwise”, 
in S. pi (0) of Act. IV- 0f, 1938 and the exemption specified in that section 
will cover, ‘that liability even. ; though. it partakes- of the nature of rent.’ It 
makes no difference whether the rent in question rbe an ‘ordimary’ contrac- 
tual trent, or a rent governed by the special provisions of the Estatés Land 
Aet ‘to bring it within the definition of rent under Aet: TV of 1938. IL.R. 
1940 Mad. 239, followed. ; 

E. E. Kajagopalgohariar: for Potitioner, 

S. Ramaswamé ‘Aiyar for ‘Respondent, 

K.S. 
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Kuppuswami ayyar, J. Venkatasubba Rao v, Narasappa. 
28th November, 1941. S.A. No, 136 of 1940. 

Civil Procedure Code (V of 1908), 0.2, r. 2—Morlgage—Principal payable 
only on demand—Suit for interést—lf bar to later suit for principal and 
Subsequent interest, 

“Where under a mortgage it is provided that the principal ig to pe re- 
paid on demand and the cause of action for the same had not arisen by 
reason of the fact that no demand had been made for it, the claim for the 
principal amount would-be subsisting and interest for the subsequent 
period could be recovered by a later even though there had been a prior suit 
for recovery of interest accrued due till the date of such suit. 

Ch, Raghava Rao and A. Bhujanga Rao for Appellant. 

ı K. Umumaheswaram for Respondent. l 


KS, : 
Wadsworth and Lakshmappa v. Venkata Reddi. 
Patanjali Sastri, Jd. A.A.O. Nos, 606 and 607 of 1940. 


2nd December, 1941. 


Provincial Insolwency Act (V of 1920), S. 75—“Order” holding that 
Court had jurisdiction to entertain applications wander Madras Act IV of 
1938 and posting them for trial on merits—If appealable, “order”, 

A decision upon jurisdiction has only the effect of regulating procedure 
and where it is not sufficient to dispose of the application hardly stands on 
a different footing from a ruling as to the admissibility of a document tender- 
ed or the relevancy of a question put and objected to in the course of the 
trial. Such decisions as to details of procedure and admissibility of evi- 
dence may, no doubt, be regarded as orders in a sense but it could not have 
been intended that such decisions should by themselves be open to appeal 
apart from the final decision disposing of the application or matter. Accord- 
ingly an order merely holding that the Court has jurisdiction to entertain 
applications for sealing down ‘debts under Madras Act IV of 1938, in respect 
of debts due by an insclvent and posting the applications for trial on merits, 
. is not appealable under S. 75 of the Provincial Insolvency Act. 

` K. Srinivasa Rao for Appellant. 


V. S. Narasimhachar for Respondent, 


KS, ; | wi 
Burn, J. . . Lakshmanan Chettiar v. Reriappan. 
2nd December, 1941, C.R.P. No. 1884 of 1941. 


Civil Procedure Code (V of 1908), S. 115 and O. 13, r. 2—Order allow- 
mg an application under O. 13, r, 2 for reception of documents after 
excusing délay—If open to revision as “a case which has been decided”. 

An order merely allowing an application under O. 13, r. 2 for reception 
of documents after excusing delay is not a “case decided” within the mean- 
ing of S. 115 of the Code of Civil Procedure and the order cannot be inter- 
a he in revision. 

. G. Krishna Atyangar for Petitioner. 


a Siterama Rao and T. K. Sundararaman of Respondent, 
K.S. 


‘Wadsworth and Venkataraju v. Ramabhaddirraju. 
Patanjalt Sastri, JJ, O.M.P. No, 7043 of 1941. 
8rd December, 1941, i ' : ` : 

Civil Procedure Code (V of 1908), O. 41-d, r, 6—Notice of appeal— 
Lf properly served by being left with the pleader for respondent—O, 3, r. 5 
—If applicable, 


O, 3, r. 5 of the Civil Procedure Code is a general provision and O. 41-A 
is a special order relating to the procedure in appeals to the High Courts from 
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_ otiginal decrees of Subordinate Courts. It must be inferred therefore that 
the special provisions of O: 41-A, in so far as they are in conflict with ' the 
provisions of the other parts of the Code must prevail and must govern 
the procedure relating to appeals in, preference to the general provisions. 
In view of the fact that 1. 6 of O. 41-A excludes a notice of appeal 
from the category of processes which can be properly served by being left 
at the address for service of the party to be served the inferonce is that 
such a notice must be served regularly either on the respondent or on his 
advocate and that service by merely leaving in the. office of the advocate as 
provided under O. 3, r. 5 is not service on the party or his pleader, for 
purposés of limitation for filing memorandum of cross objections ‘under O. 
41, r. 22. 


P. Satyanarayana Rao, G, Chandrasekhara Sastri and S. Venugopala 
Rao for Petitioner. 


K. Venkatarama Raju for Respondents. 


K.S. 
Kuppuswami Ayyar, J. . Sekharan and others v. 
5th December, 1941. 3 The Calicut Bank, Ltd., by Liquidators. 


S.A. No. 1070 of 1940. 


Hindu lan—Applicaditity—T hiyyas—Decree against ` father—Executabi- 
lity against sons and joint family property—Sons constructive parties to 
decree and come within purview of S. 47—Appeal and not separate suit 
their proper remedy. 

Thiyyas are governed by the Hindu law except where they are govern- 
ed by customary law contrary to the rules of Hindu law. Where there is 
no proof of an absence of the right of compulsory partition in the commu- 
nity a decree obtained by a creditor against the father ig binding on his sons 
wlio cannot dispute the liability for the decree debt and the proceedings 
against the joint family properties. The sons being constructive partics to 
the proceedings in execution against their father, their objections must come 
within the purview of S. 47, CO, P. Code and not under O. 21, r, 58 and their 
proper remedy to rectify an unfavourable order is by appeal and not by 
separate suit, 


P, Govinda Menon for Appellants, 
John and Row for Respondent. 


' KS. 
Burn, d. Suryanarayanamurti Chowdary v. Chandramowli. 
10th December , 1941. C.R.P. No. 2605 of 1941. 


Madras Local Boards dct (XIV of 1920), Ss. 56 and 57—District Judge 
deciding questions under S. 57, a “Court’—Jurisdiction to decide all points 
arising under S. 56. 

-A District Judge deciding questions under S, 57 of the Madras Local 
Boards Act is a Court. $S. 57 (2) gives thè District Judge complete jurisdic- 
tion to decide all points that may arise under S. 56, such as whether a notice 
of a meeting was due notice or not. Even if his decision is wrong it will 
be only a wrong decision on a point of law not-affeeting the jurisdiction of 
the Judge but affecting the disqualification or otherwise of a member. 
Accordingly such an order is not liable to be revised under 5, 115 of the 
Civil: Procedure Code, 

V. Govindarajachari for Petitioner. 


F. Subramaniam for Respondent, 
K.S. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad]. 
PRESENT :—-Lorp ATKIN, LORD THANKERTON AND SIR 
GEORGE RANKIN, ; 
Maharani Hemanta Kumari Debi and others .. Appellants* 
v. 
Gauri Shankar Tewari and others .. Respondents. 


Hindu Law—Religious endowment—Dedication—Bathing ghat on the P.C 
banks of the Ganges—Absence of formal express dedication—Inference from ose. 
history of institution -and conduct of founder—Partial dedication—Right of Hemanta 
founder's heirs to possession of the property. Kumari 
; KN 5 v. 
The practice of bathing in the Ganges is not in general so directly con- Gauri 
nected with the worship of any particular deity that nothing short of com- Shankar. 
plete dedication would be appropriate for a public bathing ghat. Nor does 
the public right of use for purposes of bathing take its origin as a rule from 
an immediate and express act of dedication. In the absence'of a formal and 
express endowment evidenced by deed or declaration, the character of the 
dedication can only be determined on the basis of the history of the institu- 
tion and the conduct of the founder and his heirs. 
Where the owner retained the property in himself but granted the com- 
munity or part of the community an easement over it for certain specified 
purposes, for example, bathing there isa partial dedication and the founder 
and his heirs are entitled to obtain possession as owner from squatters and 
restrain such squatters from collecting dan dakshina from the bathers. 


Appeal against the decision of the Full Bench of the High 
Court of Allahabad dated 3rd January, 1936. 1936 A.W.R. 
266 (F.B.). 

C. S. Rewcastle, K.C. and C. Sidney Smith for Appellants.— 
The ghat came to the plaintiff’s estate by purchase. She and her 
predecessors intitle have always treated the ghat as being part of 


* P.C. Appeal. No. 64 of 1939. 4th December, 1940, 
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their own property, and have spent considerable sums in repairs 
accordingly. 

The presence of ghatias is in no way essential to the carrying 
out of holy bathing rites, and they did not exist before 1821. 
Evidence was before the High Court with regard to the-position in 
other ghats which ought to have made it impossible to hold that the 
defendants had the rights which the Court has accorded them. 
Ghatias in other ghats were proved only to be sitting there by leave 
and licence of the owners and the evidence clearly showed that 
those ghatias were not protected by any custom, or by any right by 
grant or prescription to any specific part of any ghat. The Court 
ought to have made similar findings with regard to the defendants 
here. Itis submitted that if the defendants have no right or duty 
to minister to members of the public visiting the ghat in order to 
bathe, they cannot lay claim to specific sites on the ghat. The two 
claims are inseparable; the first is clearly not maintainable, thereby, 
the second, it is submitted, necessarily fails. 

Next, there cannot be any valid ground for holding that the 
plaintiff isa mere mutawalli of the ghat; what dedication of the 
ghat for use by the public for bathing has taken place is not such. 
as to have deprived the plaintiff’s predecessors of their full owner- 
ship. The law relating to dedication of highways is applicable. 
Ghat land in India is the same as in England: Maharaj Bahadur 
Singh v. Paresh Nath Singhi. 


J. M. Parikh and P. V. Subba, Row for Respondents.—The 
respondents ghatias claim nothing but a right to sit on'the ghat, and 
of that right they ought not to be deprived by ejectment. They 
are prepared to refrain from causing any obstruction because they 
are only concerned to perform the ceremonies for which they 
frequent the ghat. What is given to these Brahman ghatias by the 
bathers is not alms; itis a pious gift. The services which the 
ghatias render to bathers are essential to the proper use of the 
ghat for bathing purposes. The ghatias have the right to be pre- 
sent at the ghat both as members of the public and because of their 
function of ministering to the needs of the pilgrim bathers. It is no 
part of the respondents’ case that they are entitled to occupy any 
specific part of the ghat, or that they have any proprietary right in 
its soil. (Counsel referred to Vidya Varuthi Thirtha v. Balusami 
Ayyar2), 

Next, it is submitted that the ghat is the subject, of a dedica- 
tion at Hindu law. Such a dedication is complete, and left the 





1, (1904) I.L.R. 31 Cal. 839. 
2. (1921) 41 M.L.J. 346: IL.R. 44 Mad. 831:L.R. 48 I.A. 302 (P.C.). 
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plaintiff’s predecessors, as it now leavesher a mere mutawalli of the 
ghat. The Mitakshara recognises no such limited dedication as 
that for which the plaintiff contends. The dedication has clothed 
the ghat with the character of a public trust; it is trust property in 
which the plaintiff can have no rights of ownership. The sug- 
gestion that the ghat is subject only to a limited dedication for the 
purpose of granting the public a right of passage to and from the 
river is untenable. This is a full dedication, the donee being the 
ghat itself, in the absence of any temple. From the fact of the 
dedication it follows that the public should be afforded all facilities 
in and about the performance of religious duties at the ghat. The 
principle laid down in Chotalal Lakhmiram v. Manohar Ganesh 
Tambekar! is applicable. These ghatias it is submitted, are clearly 
persons whose rights by virtue of long established practice, should 
be protected. There is even evidence that succession is operative 
among them. 


(Lord Thankerton. The plaintiff here sues as owner. She 
can only be debarred from suing in that capacity if as you contend 
a dedication has taken place which has deprived her predecessors 
of their ownership.) 


This is a very ancient dedication. A dedication is analogous to 
a gift: Counsel referred to Mulla’s Hindu Law (8th edn.) S. 406 
and to Macnaghten’s Hindu Law, (1829) p. 213-217. The Mitak- 
shara nowhere suggests that the kind of right which flows from 
dedication can be conferred apart from the property itself. There 
is no power under the Mitakshara to make a gift of incorporeal 
property. See Mulla Ss. 406, 407. 

Subba Row following referred to United Provinces District 
Gazetteer at p. 242, Havel’s Benares “The Second City” and to 
Monier Williams’ “Non Christian Religious Systems at p. 171 and 
submitted that the ghat was public property of which the plaintiff 
or her predecessors had assumed ownership. 

Rewcastle, K. C. in reply: There is no authority for the pro- 
position that a dedication can only be complete in the sense of 
passing the proprietary rights in the property dedicated. (Counsel 
referred to Jaggamoni Dasi v. Nilmoni Ghosal2. 


‘4th December, 1940. Their Lordships’ judgment was 
delivered by š 


SIR GEORGE RANKIN,—The sanctity which Hindu thought 
and feeling attribute to the Ganges and the special veneration 


1. (1899) L.R. 26 I.A. 199. 2. (1882) I.L.R. 9 Cal. 75. 
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which its stream commands as it flows past the holy city of 
Benares (Kashi) are manifested by the temples and bathing 
ghats upon the banks. The efficacy of its waters to wash away 
every form of sin and pollution, is widely accepted doctrine 
among the orthodox and brings the Hindu pilgrim in large 
numbers seeking to acquire religious merit and advantage. 
According to evidence given in the present case: 

' “,.,.. Mankarnika, Dasaswamedh, Panch Ganga, Assi and Barna are 
the panch tirthas of Kashi; one who comes to Kashi on pilgrimage has to 
visit all these five places.” 

In this appeal their Lordships are concerned with a bath- 
ing ghat which is known as the Prayag or Puthiya ghat and 
which is covered by the name Dasaswamedh—the name of a 
mohalla of the city. The suit was brought on the 15th February, ` 
1929, in the Court of the Additional Subordinate Judge of 
Benares. The plaintiff was Maharani Hemanta Kumari Debi, 
widow of the last male owner of the Puthiya Raj estate. She 
claimed to be owner of the ghat. She will be referred to as 
“the plaintiff” notwithstanding that pending this appeal she has 
by relinquishment accelerated the interest of her husband’s 
reversioners who have been joined with her as appellants to His 
Majesty in Council. She impleaded six sets of defendants, 14 
persons in all, alleging that they belonged to a class of Brah- 
mins known as ghatias and that they and their predecessors, 


< had been allowed by the owners of the ghat to sit on different 


portions of it in order to gain a livelihood by receiving alms 

and gifts from pilgrim bathers. She complained that the 

defendants were abusing the permission granted to them, by 

altering the condition of the steps, putting down platforms of 

earth and wood, erecting canopies and blocking up the free 

space to the detrimerit of the utility, cleanliness and beauty of 

the ghat. She alleged that the defendants were mere squatters; 

that she had been willing to allow them to continue to sit on 

the ghat if they would execute written agreements for the pro- 
per conduct of the ghat; but that they had failed or refused so 

to do. She asked for relief in different forms—a declaration 

that she was the owner of the ghat and that the defendants had 

no right to sit on any portion of it; an order of ejectment of 

the defendants; an order for removal of the various obstruc- 
tions put up by the defendants; and an injunction restraining 
the defendants 


s 
» 


. from using any portion of the said Prayag ghat as ghatias in 
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any season of the year and from sitting and squatting over the same for the 
purposes of collecting dan dakshina from the bathers.” 

A number of written statements were filed. The defen- 
dants numbered 2, 8 and 11 pleaded that they were mere 
servants of other defendants. The main defence as pleaded on 
behalf of the rest denied the plaintiff’s proprietary right and 
set up that the ghatias were a community whose business and 
duty it was to assist bathers; that a ghat necessarily involved a 
right on the part of some members of thiscommunity to occupy 
portions of it by the use of seats or platforms of the kind 
known as chaukis or takhis; that this right was a form of pro- 
perty heritable and transferable by the Hindu law; that the 
defendants and their ancestors had been in occupation of 
definite sites on the ghat for hundreds of years; and that they 
had been guilty of no impropriety. They maintained that a 
right to eccupy siteson the ghat by laying out chaukis and 
takhts had become vested in them by lost grant, prescription or 
custom. ; 


The learned trial Judge heard more than 20 witnesses and 


by his judgment (25th June, 1930,) came to the conclusion that 
the plaintiff’s ownership of the ghat was proved and that she 
had a right to sue as owner notwithstanding that the ghat was 
dedicated to the use of the public for purposes of bathing. He 
found that the ghatias do not belong to any particular class or 
community but are called ghatias because they: sit on the ghats. 
He thought that there was nothing in any Shastra to show that 
_ their presence at the ghat is indispensable for the performance 
of religious ceremonies or that a bath in the Ganges would not 
yield any spiritual benefit unless accompanied by gifts to them. 
He found that in the case of plaintifi’s ghat and 
neighbouring ghats the ghatias had sat by leave and 
licence of the owners. He negatived the existence of any custo- 
mary right in the defendants and found that at no time had any 
grant of any interest in the ghat been made to them. He 
further held that they could have no claim by prescription to an 
exclusive right to occupy any specific portion of a bathing ghat 
dedicated to the use of the public. In the result, he found for 
the plaintiff; but following a practice which is not to be com- 
mended he contented himself with ordering “that the plaintiff’s 
suit as prayed be decreed” without formally stating the terms 
of the various orders, declarations and injunctions which he 
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was granting; save by this reference to prayers in the plaint 


. which might well have been improved by revision. An appeal 


to the High Court was taken by a number of the defendants. 
On the 27th March, 1935 it came before a Division Bench who in 
referring it to a Full Bench recorded an order mentioning that 
before them it was not in dispute that the plaintiff was 
owner of the ghat or that the defendants or their predecessors 
had sat on different portions of the ghat for generations; also 
that the defendants did not claim any right by virtue of adverse 
possession but that they did claim a right of property in the 
ghat in respect of their long use of it for the purpose of assis- 
ting the bathers. A single judgment was given by the Full 
Bench (Sulaiman, C.J., Bajpai and Ganga Nath, JJ.,) on 3rd 
January, 1936. The learned Judges maintained the decree of - 
the trial Judge in so far as it directed removal of railings, 
planks, canopies and other articles of obstruction but discharged 
the trial Judge’s order of ejectment and the injunction granted 
by him to restrain the defendants from using the ghat as 
ghatias or sitting or squatting over the same. They discharged 
also the declaration made by the trial Judge that the plaintiff 
was owner of the ghat. Whe plaintiff upon this appeal com- 
plains of these variations and asks that the decree of the trial 
Judge be restored. 


In the view of the learned Judges of the Full Bench the. 
right claimed by the defendants may be divided into two parts: 
(1) aright to exclusive possession over specific plots of land 
and to place platforms and canopies over them; (2) the right. 
to minister to the needs of the bathing public and to receive 
alms and gifts for their services. As regards the first, the Full 
Bench found some difficulty in appreciating the nature of the 
right claimed but they found that ghatias as members of a class 
have no customary right and that the individul defendants could 
have no right by custom to exclusive possession of any parts of 
the ghat. The claim to such a right by prescription or lost 
grant was also held to be bad. The Full Bench considered it 
to be proved that the takhts and canopies had been obstructions 
leaving little space for passage, injurious to the pavement and 
dangerous to the public using the ghat. In their Lordships’ 
view, the reasons given by the learned Judges in their judg- 
ment fully justify their order for removal of the obstructions, 
and their rejection of the defendants’ claim to have acquired 
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any rights in this ghat whether by custom, prescription or grant. 
The defendants have not appealed from the High Court’s 
decree. 


But the Full Bench ‘set aside the trial Judge’s decree of 
ejectment and the injunction granted by him on the ground that 
such relief would interfere with the right of “the bathing 
public” to take to the ghat persons who may help in the proper 
performance of “spiritual ablutions” and ceremonies. It would 
be inconvenient, in a suit not constituted for the purpose, that 
an attempt should be made to define with exactness the extent 
of the user which the public have as of right in this ghat. But 
if it be assumed that any bather may bring with him his own 
priest or his own friend to assist in ceremonial ablutions, this 
is not in their Lordships’ view a valid reason for refusing to 
the plaintiff an order in ejectment together with a properly 
framed injunction. The defendants have been sitting on the 
ghat for the purpose of carrying on their occupation there and 


, have claimed to be entitled to exclusive possession of parts of 


the ghat as a right of property. If the plaintiff’s ownership 
and possession entitle her to relief, then, upon it appearing that 
the defendants have no such rights as they claim, she is as well 
entitled to an order that the defendants should remove them- 
selves as toan order for removal of their canopies. They are 
not persons who come with bathers to the ghat but persons who 
cumber the ghat in order to intercept the bathers and who do 
so continuously, habitually and as an occupation or profession. 
A right to stand, sit or squat on the ghat for the purposes of 
exercising the profession of ghatias may be acquired by consent 
of the plaintiff but as matters stand it is not the right of any of 
the defendants. As the rights claimed by the defendants have 
not been established, it is not clear that they have anything to 
gain by disputing whether the plaintiff is owner of the ghat or 
is merely the hereditary superintendent of a religious endow- 
ment. In either case, she would be entitled to maintain a suit 
in respect of the grievances complained of, and to obtain the 
same or similar relief. But as the plaintiff sued as owner and 
as the Full Bench appear to have held that she was a mere mana- 
ger or mutaavalli it is right to consider whether the trial Judge’s 
declaration of the plaintiff’s ownership was well founded. 


A bathing ghat on the banks of the Ganges at Benares is a 
subject-matter to be considered upon the principles of the Hindu 
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law. If dedicated to such a purpose, land or other property 
would be dedicated ‘to an object both religious and of public 
utility, just as much as isa dharamsala or a math, notwith- 
standing that it be not dedicated to any particular deity. But it 
cannot from this consideration be at once concluded that in any 
particular case there has been a dedication in the full sense of 
the Hindu law which involves the complete cessation of owner- 
ship on the part of the founder and the vesting of the property 
in the religious institution or object. There may or may not be 
some presumption arising in respect of this from particular cir- 
cumstances of a given case, but, in the absence of a 
formal and express endowment evidenced by deed or de- 
claration, the character of the dedication can only be determin- 
ed on the basis of the history of the institution and the conduct 
of the founder and his heirs. That the dedication of property 
to religious or charitable uses may be complete or partial is as 
true under the Benares as under the Bengal School of Hindu 
law. Partial dedication may take place not only where a mere 
charge is created in favour of an idolor other religious object 
but also, as Mr. Mayne in his well-known work was careful to 
notice: 

“... where the owner retained the property in himself but granted 


the community or part of the community an easement over it for certain 
specified purposes.” (Hindu Law and Usage, 6th Ed., 1900, S. 438, p. 567). 


In Jaggamonit Dasi v. Nilmoni Ghosalt, the plaintiff’s - 
ancestor had built a temple and bathing ghat, as well as a room 
and another ghat for use by persons at the point of death. The 
defendant having used the ghat for the landing of goods, Field 


J., observed: 

“There is here no deed of endowment, and no evidence has been taken as 
tothe exact purpose and objectof this so-called endowment. The first 
question which suggests itself is whether the plaintiff's father, in building 
these temples, this antorjoli room, and this ghat, intended to give to the Hindu 
community a right of easement over the soil, or intended to transfer the 
ownership of the buildings as well as the ownership of the soil to such com- 
munity. It by no means necessarily follows that, because the plaintiff's 
father erected this ghat and this antorjoli room, and allowed the Hindu 
community to use them for the purposes set out in the plaint, he intended to 
divest himself of the ownership of the soil, etc.” 

The judgment of the Full Bench in the present case is open 
to criticism in respect that it does not take due account of this 


distinction. Speaking of the tolls collected from shopkeepers 





1. (1882) L-L.R. 9 Cal. 75. 
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on the ghat at festivals, the learned Judges, though noticing 
that no trustee or manager had ever been appointed and that 
the plaintiff and her predecessors had bought the land, built the 
masonry steps and had always looked after and repaired the 
ghat, say: 

“The ghat having been dedicated to the public, it is not conceivable that 
the plaintiff or her predecessors could have ever wished to appropriate its 
income to their private use, nor has the plaintiff made any attempt to show 
that its income was ever appropriated by her or her predecessors. It there- 
fore appears that the plaintiff and her predecessors realized the income of 
the ghat and made repairs asa manager or mutawalli and not as absolute 
proprietor..... The plaintiff is not entitled to a declaration of an absolute 
proprietary title in the ghat, as the same has been dedicated to the public and 
the plaintiff has only the right of reversion if ever the ghat ceases to be used 
as such.” 

Another passage deals with the right of the defendants as 
follows: 

“ The ghat having been dedicated to the public the defendants could not 
have acquired any right under any grant or prescription which might inter- 
fere with or limit the right of the public. As already stated, there is no 
difference-in principle between the dedication of a ghat to the public and the 
dedication of a high road.” 

Now there is the very broadest distinction between saying 
that the plaintiff’s ownership is not absolute because it is quali- 
fied by the public’s right of user for purposes of bathing and 
saying that the plaintiff is not the owner at all, but a mere muta- 

` walli in whom nothing vests because her predecessor had dedi- 
cated the ghat in the full sense of divesting himself completely 
of all interest therein. When in English law the owner of land 
is said to have dedicated it for a highway it is not intended or 
implied that his right of ownership has been divested. On the 
contrary, if any meinber of the public exceeds the permitted user 
a right of action in trespass arises to the dedicator or his suc- 
cessor in title by virtue of his ownership and possession. St. 
Mary Newingionv. Jacobs! and Harrison v. Rutland?, Dedication 
in the full sense known to the Hindu law is a different matter. 
In the usual case of complete dedication made to an idol, for 
example, the property ceases altogether to belong to the donor 
and becomes vested in the idol asa juristic person. Complete 
relinquishment by the owner of his proprietary right is however 
by no means the only form of dedication known to the Hindu 
law and is very different from anything that could ordinarily, 





1. (1871) L.R. 7 Q.B. 47. 2. (1893) L.R. 1 Q.B. 142, 
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be inferred from the public user of a highway. From the stand- 
point of the Hindu law 

* Itis not essential to a valid dedication that the legal title should pass 
from the owner nor is it inconsistent with an effectual dedication that the 
owner should continue to make any and all uses of the land which do not 


interfere with the uses for which it is dedicated.” Chairman of the Howrah 
Municipality v. Khetra Krishna Mitra? (per Mookerjee, J. p. 348). 


When the dedication is only partial, the property in some 
parts of India might none the less in common parlance be des- 
cribed as debottar; but whether it be charged with a sum of 
money for the worship of an idol or be subjected to a right of 
limited user on the part of the public, it would descend and be 


alienable in the ordinary way; “the only difference being,” as 


Mr. Mayne observes in the passage already referred to in this. 
judgment “that it passes with the charge upon it.” (Hindu Law 
and Usage, 6th, Ed. 1900, S. 438, p. 567). 

The conclusion of the Full Bench that the plaintiff had only 
the right of reversion if ever the ghat ceases to be used as such 
appears to have been drawn from the mere fact that the ghat 
was “dedicated to the public”. But a review of the history of 
the ghat and the conduct of the plaintiff and her predeces- 
sors is required to determine whether the river bank at this 
spot was dedicated in such sense as to make an end of private 
ownership therein. The written statements of the defendants 
set up that: 

«|, the land on the bank of the holy river Ganges between the two 
confluents of Baruna and Assi rivulets in the city of Benares is waqf pro- 
perty from time immemorial the same having been dedicated to the Hindu 
community at large.” 

The exceeding sanctity of the river is not of itself a reason 
why a pious benefactor of the public should do more than pro- 
vide access to its waters. Whether the question be limited to 
the ghat in suit or be enlarged by consideration of the evidence 
about neighbouring ghats, it seems to their Lordships that there 
is no substantial ground for holding that the plaintiff’s prede- 
cessors or any of them had divested themselves of all property. 
in this ghat and had accepted the position of having a mere 
right of management. No express dedication has been proved 
by production of a deed of endowment or otherwise. No 
manager has ever been appointed. Not one instance has been 
shown in which the plaintiff or any predecessor has purported 


pamane eenaa anaana 


1. (1906) I.L.R. 33 Cal. 1290. 
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to act as superintendent, shebait or mutawalli. On the contrary, 
they have been treated as owners whenever by disrepair the 
ghat has attracted the attention of public authority. 
They have repaired’ and substantially improved the ghat 
at their own expense. They have closed it to bathers 
on proper occasions and have levied tolls on the keepers 
of shops at festivals, That their expenditure upon the 
ghat has exceeded their receipts and that they would not wish 
to make a profit from the tolls is probable enough but in no 
way tends to prove that they have parted with all right as owners 
of the soil. The evidence as to agreements taken from ghatias 
upon nearby ghats is strong to show that in them the proprie- 
tors have retained their rights of ownership notwithstanding 
that the ghats are public bathing places. The learned trial 
Judge very reasonably thought that the evidence was overwhelm- 
ing to show the plaintiff’s proprietary right and their Lordships 
though bearing well in mind that there was a bathing ghat at 
this spot before the purchase of the plaintiff’s predecessor in 
1814, think that there is little to support a contrary view. The 
river bank at Benares is a sacred and historic spot with a power- 
ful claim to the regard of a pious Hindu: but the practice of 
` bathing in the Ganges is not in general so directly connected 
with the worship of a particular deity that nothing short of 
complete dedication would be appropriate for a public bathing 
ghat. The character of the use to be made of the bank does 
not require it. Nor does the public right of use for purposes 
of bathing take its origin as a rule from an immediate and ex- 
press act of dedication: rather does it begin by acts of user 
- which are acquiesced i in by the owner of the property who in due 
course makes provision for the public needs as an act of charity 
or piety. It may well be doubted whether a complete abandon- 
ment of the owner’s rights is at all usual in the case of public 
bathing ghats, though it might be common enough in the case 
of tanks dedicated to the public for bathing purposes; even then 
the ownership of the banks would be another matter. 


Their Lordships are of opinion that the declaration made 
by the trial Judge as to the plaintiff’s ownership as well as his 
order of ejéctment against the defendants was correct. They 
think that the terms of the permanent injunction to be granted 
to the plaintiff should restrain the defendants from frequenting 
the Prayag ghat, without the consent of the plaintiff or her suc- 
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cessor in title, for the purpose of acting as ghatias thereon, and 
from sitting or squatting upon the same without such consent in 
the exercise of the profession or occupation of ghatias. They 
will humbly advise His Majesty that this appeal should be 
allowed, that the decree of the High Court dated 3rd January, 
1936, be set aside and that the decree of the Additional Subordi- 
nate Judge of Benares dated the 25th June, 1930, be restored» 
with the variation mentioned as to the terms of the permanent 
injunction. The respondents will pay the costs of the plaintiff in 
the High Court and of the appellants in this appeal. The 
appellants must, however, pay to the respondents the costs of 
the application to restore the appeal, which had been dismissed 
for non-prosecution, as directed by the Order in Council of the 
25th July, 1939, and there must be a set-off as regards these 
costs. 
Solicitors for Appellants: Douglas Grant & Dold. 


Solicitors for Respondents: Harold Shephard. 
K.S. Appeal allowed. 


—_— 


FEDERAL COURT. 
PRESENT :—SIR MAURICE GWYER, C. J., VARADACHARIAR 
AND BEAUMONT, JJ. 
In the matter of The Hindu Women’s Rights 
to Property Act, 1937, and The Hindu 
Women’s Rights to Property (Amendment) 
Act, 1938. ves 

Hindu Women's Rights to Property Act, 1937 (Central Act XVIII of 
1937) as amended by Central Act XI of 1938, if affects succession to agri- 
cultural land and ‘devolution by survivorship of non-agricultural land—Pro- 
perty, meaning of—Succession and devolution whether cover survivorship— 
Government of India Act, 1935, entry 7 of List III and entry 21 of List II— 
Crucial date to determine validity of enactment—Construction of sents of 
wide import in Act of Legislature with limited powers, 

The Hindu Women’s Rights to Property Act, 1937 (Central Act XVIII 
of 1937) and the Hindu Women’s Rights to Property (Amendment) Act, 
1938 (Central Act XI of 1938) 

(a) do not operate to regulate succession to agricultural land in the 
Governors’ Provinces, and 

(b) do operate to regulate devolution by survivorship of property 
other than agricultural land. 

The subject of devolution by survivorship of property other than agri- 
cultural land is included in entry No.7 of List III, the Concurrent List, of 
the Government of India Act, 1935, and falls within the scope of the term 
“succession.” 


. * Case No. 1 of 1941. 22nd April, 1941. 
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The question whether an Act is or is not within the competency of the 
Legislature enacting it must be determined only with reference to the date 
when it became law and to none other, and itis immaterial that the powers 
of the Legislature had changed during the passage of the Bill from one 
House of the Legislature to the other. 

Where a Legislature with limited powers uses a term of wide and 
general import, such term .must be construed in the light of its powers at the 
time of enactment, and if on being so construed the statute still remains “an 
Act which is complete, intelligible and valid, and which can be executed by 
itself,” it must be upheld. 

The word ‘property’ as used in the Hindu Women’s Rights to Property 
Act and its amendment, refers only to property other than agricultural 
land. 4 j 

The term “succession” in entry No. 7 of List III and the word “devolu- 
tion” in entry No. 21 of List II of the Government of India Act, 1935 do 
both cover the cases of change in the extent of a person’s interest in the 
Property of a joint Hindu family governed by the Mitakshara law by 
operation of the principle of survivorship. 

In the matter of the Hindu Women’s Rights to Property 
Act, 1937 (Central Act XVIII of 1937) and the Hindu 
Women’s Rights to Property (Amendment) Act, 1938 
(Central Act XI of 1938)and In the matter of a Special Refer- 


ence under S. 213 of the Government of India Act, 1935. 


The questions referred were: 

(1) Does either the Hindu Women’s Rights to Property 
Act, 1937 (Central Act XVIII of 1937), which was passed by 
the Legislative Assembly on 4th February, 1937 and by the 
Council of State on 6th April, 1937, and which received the 
Governor-General’s assent on 14th April, 1937, 

or the Hindu Women’s Rights to Property (Amendment) 
Act, 1938 (Central Act XI of 1938), which was passed 
in all its stages after Ist April, 1937, 

operate to regulate 

(a) succession to agricultural land? 

(b) devolution by survivorship of property other than 
agricultural land? 

(2) Is the subject of devolution by survivorship of pro- 
perty other than agricultural land included in any of the entries 
in the three Legislative Lists in the Seventh Schedule to the 
Government of India Act, 1935? 

Statement of the case for the Governor-General in Council. 

1. On the 6th April, 1937 when the Council of State passed 
the Bill, the Legislative powers of the Indian Legislature were de- 
fined by the 7th Schedule to the Government of India Act. List III, 
entry 7, expressly excludes agricultural land. The Act of 1938 
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was passed in all its stages after the 1st April, 1937. Therefore, 
the answer to Question 1 (a) is in the negative. 

2. The answer to Question 1 (b) depends on the content of 
the word “succession” in entry 7 of List III. In the collocation, 


_ coming after the words “Wills” and “Intestacy”, it refers to some 


destination, in due order, of the owner’s property or interest after 
his death. Assuming that such destination can only be regulated 
by rules of inheritance or of survivorship, is there any reason why 
survivorship should be excluded? Although, in strict legal concep- 
tion, survivorship implies the extinguishment of a joint owner’s 
interest at death, yet, in Indian Legislative practice, all devolutions 
of property after death have been expressed by the phrase “In- 
heritance and succession”, from the year 1781 onwards. See 
Ilbert’s Government of India, Chapter IV. The same phrase was 
used in the Government of India Act, 1919, S. 112. Therefore, the 
word “succession” in entry 7, includes devolution by survivor- 
ship. 

3. From what is stated above, the answer to Question 2 is 
that devolution by survivorship of property other than agricultural 
land is included in List III, entry 7, 

Statement of the case for the Advocate-General of Madras, 
Intervener. 


On the general question raised as to «the subject of 
devolution of property other than agricultural land, the view, the 
Advocate-General of Madras contends for is that the expression . 
‘succession’ in the Concurrent Legislative List is used in a compre- . 
hensive sense so as to include devolution: by survivorship, and that 
no distinction is intended between the use of the expression 
‘devolution’ in item 21, List II and ‘succession’ in item 7 of List 
TII and that it is not a correct view to take that survivorship to 
joint family property other than agricultural land is unprovided 
for in the Legislative Lists. In support of this contention he would 
submit the following points for the consideration of the 
Court :— 


1. It has been repeatedly laid down by the Judicial Committee 
that both survivorship and inheritance are two different modes or 
rules of ‘succession’ depending upon the nature of the property— 
vide for instance the following passage in 2 Indian Appeals at p. 
271: “whether the general status of the family be joint or divided, 
property which is joint will follow one, and property which i is sepa- 
rate will follow another course of succession” 

2. That inheritance and survivorship both come under the. 
category of ‘succession’ is specially brought out in the case of suc- 
cession to impartible property wherein the nature of the property 
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determines the course of descent or devolution though for all pur- 
poses the incidents of the property in the hands of the holder for 
“the time being are the same whether the property is self-acquired or 
separate, or undivided and ancestral. 


.3. Even in regard to the import of the expression survivor- 
ship it is important to note that according to the strict theory of the 
Hindu law a son anda grandson succeeding even to separate or 
self-acquired property get it by survivorship. In the light of this 
the antithesis between survivorship and succession cannot be main- 
tained especially where the expressions occur in a Legislative List. 
It is important to note that the expression ‘succession’ occurs not 
merely in the Concurrent List but also in the entries in regard to 
succession duties in item 56 of List I and item 43 of List II—an 
expression which has been used in a most comprehensive sense in 
the “Succession Duties Acts” of Parliament and all over the Em- 
pire. 

4, The Hindu Women’s Rights to Property Act cannot be 
attacked on the ground that the subject of devolution by survivor- 
ship of property other than agricultural land is not included in the 
entry ‘succession’ in item 7 of List TI. 

5. That the expression ‘devolution’ in item 21, List IT, is used 
to signify both inheritance and survivorship is a position conceded 
by the Advocate-General of Madras. 

6. A point has been raised in Madras as to the validity of 
the entire enactment XVIII of 1937 on the ground that the assent 
given by the Governor-General after the coming into force of Part 
III of the Government of India Act, 1935, in regard to a measure 
which was introduced into a Legislative Chamber functioning under 
the Government of India Act, 1919, is inefficacious but as that point 
is not raised in the Reference, the Advocate-General of Madras is 
not addressing himself to that question. 

7. The Advocate-General of Madras does not dispute the 
answer given by the Advocate-General of India to question No. (1) 
(a). But in regard to question (1) (b), he submits that the Act 
would be operative subject, however, to the point indicated above 
regarding the validity of the assent on which he does not dwell since 
the latter is not within the terms of the Reference. 

Sir Brojendra Mitter, Advocate-General of India 
(Asadullah Khan with him) instructed by K. Y. Bhandarkar, 
Agent, for the Government of India. 

Sir Alladi Krishnaswami Atyar, Advocate-General of 
Madras, (N. Rajagopala Aiyangar with him) instructed by 
Ganpat Rai, Agent. 
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Dr. Narain Prasad Asthana, Advocate-General of the 
United Provinces, (Sri Narain Sahai with him), instructed by 
Gurudayal Sahay, Agent, amici curiae. i 


Sir B. L Mitter, Advocate-General of India after referring 
to the dates on which the Act of 1937 passed through .the 
various stages in the two houses of the legislature, said 
that the enactment was validly passed. The fact that during the 
passage of the measure through the upper house, the Government 
of India Act of 1935 came into force does not render it invalid. The 
old legislature is continued by the Act of 1935, though its powers 
are curtailed. See Schedule IX. S. 65 of the old Act which de- 
fined the powers of the Indian Legislature has been repealed and 
replaced by the provisions of S, 100 and Schedule VII, but that 
does not interrupt the continuity of the same institution. S. 317 
preserves that continuity. S. 63 (d) in Schedule IX refers to the 
duration of the Legislative Assembly as five years “from its first 
meeting”, The first meeting referred to, can only be the meeting 
during the period when the Act of 1919 was in force. This is an 
unmistakable indication that the old Legislature continues. The 
powers of the Legislature have been curtailed and the Indian Legis- 
lature’ has the powers of the Federal Legislature by reason of 
S.316. 

The result is that when the Bill came tothe Council of State 
the powers of the Indian Legislature had been cut down to those 
set out in Schedule VII, List 1. 

In so far therefore as the enactment purports to deal with the 
devolution of agricultural land in the Governors’ Provinces, it can- 
not be operative, because the subject is one within exclusive pro- 
vincial competence. 


The next question is whether the expression “succession” in 
entry 7 of Schedule VII, List 3 includes survivorship. The argu- 
ment that it cannot include, is put this way. The use of the diffe- 
rent expressions succession and devolution in the entries shows that 
different things are meant. Devolution is wider than succession. 
Sir D. F. Mulla in his Hindu Law speaks of “Succession” and 
“Survivorship” as different modes of devolution. (Page 18). See 
Sarkar’s Hindu Law, (Page 377). In a joint Hindu family on the 
death of a member there is no passing of property from one to 
another. There is merely an acceleration of the estate. ‘Succes- 
sion” therefore is inapt to designate the acceleration by survivor- 
ship. (Cf. 27 Hals. p. 660). For the meaning of the expression 
devolution, see Parr v. Parrl and Cope v. Earl De La Warr. 


1. (1832) 2L.J. Ch. 167. 2. (1873) 8 Ch. A. 982. 
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But in the legislative usage of the last 150 years the expression 
“succession” has been used in a most comprehensive sense as inclu- 
sive of survivorship. See Ilbert, Government of India. So it must 
be taken, having regard to that legislative history that the expres- 
sion “succession” has been used to include survivorship. 


The Provinces and the Government of India are all agreed that 
the Act cannot affect succession to agricultural land in the provinces 
though it can operate to regulate succession to that also in cen- 
trally administered areas. (Cf. S. 100 (4) and S. 94). Question 
1 (a) must be so answered. The answer to question 1 (b) is 
‘yes’. 

The enactment being invalid as to agricultural land which 
forms the bulk of the property in India is invalid im toto, as the 
valid portions cannot be severed from the invalid. The test of 
separability is “Would the legislature have passed this legislation 
if the valid portions were not there? (Cf. Howard v. Illinois 
etc. Col.) The same test has been applied in Australia (Cf. The 
Federated Amalgamated Government Railway and Tramway Ser- 
vice Assn. v. The New South Wales Railway Traffic Employees’ 
Assn2, Attorney-General for N.S.W. v. Brewery Employees’ 
Union of N.S.W.,8 Rex v. Commonwealth Court of Conciliation 
and Arbitrationt, The Commitiee of Direction of Fruit 
Marketing v. Collins5. See also the decision of the Privy Council 
in Attorney-General for Manitoba v. Attorney-General for 
Canada. Applying that test the whole enactment is invalid. 


Dr. Narayan Prasad Asthana. Advocate-General of the 
United Provinces: 


2 


The enactment in so far as it seeks to regulate succession to 
agricultural land in the provinces is inoperative. The expression 
“succession” in entry 7 of the Concurrent List is wide enough to 
include survivorship. 


The whole enactment is bad on two grounds. 1. It was not 
validly passed because it did not pass through the two housesof the 
legislature constituted under the present Government of India Act, 
It is not an existing Indian Law within the definition of that 
term in S.311. The Bill must be deemed to have lapsed when the 
Council of State purported to pass it. 2. The enactment being 
admittedly invalid as to a portion, is bad in toto because the valid 
and the invalid portions cannot be separated. 


1, (1907) 208 U.S. 463. 2. (1906) 4 Com.L.R. 488. 
3, (1908) 6 Com. L.R. 469 at p. 518. - 4. (1910) 11 Com. L.R. 1. 
5. (1925) 36 Com. L.R. 410. 6. (1925) A.C, 561 at 562. 
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Sir Aladi Krishnaswamy Aiyar, Advocate-General of 
Madras: My attitude in regard to the three questions pro- 


. pounded in the reference is as follows: 


I came here to fight for the position that the expression 
‘succession’ includes survivorship; fortunately that task is 
lightened on account of the attitude taken up by the Advocate- 
General of India. In regard to the other question, . namely, 
the validity of the Hindu Women’s Rights to Property Act, 
I shali first take up the meaning of the words ‘devolution’ 
and ‘succession’, The word ‘succession’ which is used 
in the Government of India Act, 1935, is one which finds a place 
in the previous Government of India Act, S. 112. It 
could not have been the intention of Parliament to give a 
restricted meaning to the expression ‘succession’ occurring in 
S.112. In that section and in the earlier Government of India Acts 
the expression is used in a most comprehensive sense. Therefore 
there cannot be any doubt that succession includes survivor- 
ship. The expression succession occurring close upon the 
word inheritance in the entries leads certainly to the inference 
that it includes survivorship. There is high authority for 
the position that survivorship is one mode of succession 
recognised in the Hindu law. Katamma Natchiar v. S. R. M. 
Vijaya Ragunadha B. G. Taveri. The Privy Council 
recognises two rules of succession in the Hindu law. Chowdhry 
Chintamun Singh v. Mussamut Nowlukho Konwari®, Raja 
Jogendra Bhupati Hurrichundun Mahapatra v. Nityanund 
Mansingh. The decision in Baijnath Prashad Singh v. Tej 
Bali Singht, also refers to two modes of ‘devolution’. In the 
cases decided under the Succession Certificate Acts the High 
Courts have no doubt held that succession does not include survi- 
vorship, but these cases are of no assistance in determining the 
import of the expression succession in the Concurrent Legislative 
List. Under the Hindu law even in regard to self-acquired 
property the son takes it as an unobstructed heritage. He really 
takes it by survivorship, though during the lifetime of the father 
he has no alienable interest. Venkateswara Patiar v. Mankay- 
ammal5, Mayne’s Hindu Law 10th Edn. pp. 348 to 351. In the 
result my contention is that both devolution and succession are 
used in a comprehensive sense, and no distinction is intended 
between the use of the two expressions. 





1. (1863) 9 M.I.A. 539. 2. (1875) 2 I.A. 263. 
3. (1890) 17 LA. 128, 
4. (1921) 40 M.L.J. 387: LL.R. 43 AM. 228: L.R. 48 LA. 195, 
5. (1934) 69 M L.J. 410, 
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‘In dealing with the question of severability I am proceeding 
on the assumption that the Legislature would have power to legis- 
late in regard to property other than agricultural land and that the 
Legislature is incompetent to legislate in regard to agricultural 
land. That is the hypothesis with which we start. In approaching 
this question the learned Advocate-General of India referred to the 
American and the Australian modes of approach. While I do not 
object to the result achieved, I hold a different view in regard to 
the mode of approach. My submission would be that the Ameri- 
can mode of approach cannot be accepted. To embark upon the 
theory of what the Legislature would have done is not a correct 
mode of approach. If as a matter of analysis of the Act the 
conclusion is reached that it is a single scheme, that the texture 
is so interwoven that you cannot separate one from the other, then 
the whole legislation would be bad. But I submit that it would 
not be a correct test to adopt ina case like this, to go into the 
question as to what the Legislature would have done with regard 
to agricultural land. I would prefer the method that has been 
followed in the Australian cases. It might be interesting to note 
that the Privy Council never countenanced the American method 
as distinguished from the Canadian or the Australian method. 

Again the distinction has to be kept in view between the 
principles to be adopted in regard to the territorial operation of an 
enactment and the collision arising from the spheres of legislative 
activity ina Federal Constitution—Vide Wynes p. 46. The rule 
as to the sphere of legislative jurisdiction in a federal constitution 
stands on a footing different from the extra-territorial operation 
of a legislative enactment in pursuance of a written constitu- 
tion, A 

There is one other point to consider in dealing with the subject 
under the scheme of the Government of India Act. Though in- 
heritance is a single scheme the Legislature seems to proceed on 
the footing that it is possible to treat it in two parts, that is, 
succession in regard to agricultural land and succession in regard 
to non-agricultural properties. The whole law of succession 
under the Hindu law is single and entire in its character. The 
only safe test is to examine the particular provisions of the Act. 
Is it a single scheme, is it possible to give effect to it? 

The Owners of the S.S. Kalibia v. Alexander Wilsont, 
Vacuum Oil Co., Proprietary Ltd. v. The State of Queensland2, 
Shyamkant Lal v. Rambhajan Singh8, Attorney-General for Mani- 
toba v. Attorney-General for Ca.iadat, The Initiative and Referen- 


1. (1910) 11 Com.L.R. 689 $ 2. (1935) 51 Com.L.R. 677. 
3. (1939) F.C.R. 193 at 213. 4. (1925) A.C. 561. 
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dum Act, In rel, Toronto Corpn. v. York Corpn.2 Applying that 
test the entire enactment must be declared invalid as the two parts 
are inseparably connected. 

The next point for consideration is whether the Act is invalid 
or inoperative for the reason that the Bill was passed by the 
Assembly prior to Part III coming into force and was passed by 
the Council of State and assented to by the Governor-General after 
Part III came into force. Of course in any event it cannot affect 
agricultural lands as the power of the Legislature had by that time 
been curtailed. 


The Court delivered the following . 


OPINIon. Gwyer, C. J—This is a Special Reference 
which His Excellency the Governor-General has been pleased 
to make to the Court under S. 213 of the Constitution Act. 
The questions referred are :— 

(1) Does either the Hindu Women’s Rights to Property, 
Act, 1937 (Central Act XVIII of 1937), which was passed by, 
the Legislative Assembly on 4th February, 1937, and by the 
Council of State on 6th April, 1937, and which received the 
Governor-General’s assent on 14th April, 1937, 

' Or the Hindu Women’s Rights to Property (Amendment) 
Act, 1938 (Central Act XI of 1938), which was passed in all 
its stages after Ist April, 1937, 


operate to regulate 

(a) succession to agricultural land? 

(6) devolution by survivorship of property other than 
agricultural land? 


(2) Is the subject of devolution by survivorship of 
property other than agricultural land included in any of the 
entries in the three Legislative Lists in the Seventh Schedule to 
the Government of India Act, 1935? 


There being no ‘opposite party’ properly so called to this 
Reference, it was not considered necessary or useful to serve 
any parties with notice of the Reference. But, as the Court 
desired to hear the various possible view points presented and 
argued, it suggested to the Advocate-General of India the desir- 
ability of inviting brief statements from the Advocktes-General 
of the Provinces, containing the point of view that each of them 





1. (1919) A.C. 935. 2. (1938) A.C. 415, 
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wished to present and arguments in support thereof. The 
Advocate-General of India has filed a statement on behalf of 
the Government of India and he has also placed on the file 
statements from the Advocates-General of seven of the Pro- 
vinces. As the Court further intimated that besides hearing the 
Advocate-General of India it would be prepared to hear two 
more counsel, the Advocates-General of Madras and the United 
Provinces appeared and took part in the argument. The Court 
is indebted to all the learned counsel for the assistance which 
they have afforded it. 


The doubts which have led to the Reference arise from the 
fact that the Bill which became the Hindu Women’s Rights to 
Property Act, 1937 (Act No. XVIII of 1937), which for con- 
venience is hereafter referred to as Act No. XVIII, was passed 
by the Legislative Assembly of the Indian Legislature on the 
4th of February, 1937, that is, before Part III of the Constitu- 
tion Act came into operation and at a time when the powers of 
the Legislature were plenary, but was passed by the Council of 
State only on the 6th of April, 1937, that is, after Part III had 
tome into operation, and received the Governor-General’s 
assent only on the 14th of April, 1937. After the lst April, 
1937, the Central Legislature was precluded from dealing with 
the subjects enumerated in List II of the Seventh Schedule 
to the Constitution Act, so far as the Governors’ Provinces 
were concerned. Laws with respect to the ‘devolution of agri- 
cultural land’ could be enacted only by the Provincial Legisla- 
tures (entry No. 21 of List II), and ‘wills, intestacy and succes- 
sion, save as regards agricultural land’ appeared as entry No. Z 
of List III, the Concurrent List. Act No. XVIII, read with the 
amending Act of 1938, endeavoured to improve the position 
of Hindu widows in two classes of case: (a) where by the 
operation of the principle of survivorship the widow is exclu- 
ded from enjoyment of the share of her husband in property 
which he held jointly with other co-parceners; and (b) where, 
even apart from the rule of survivorship, the widow is exclu- 
ded from claiming any share in her husband’s estate by reason 
of the existence of sons, grandsons or great grandsons of the 
deceased who under the law take in preference to the widow. 
Provision is also made for securing a share to a widow even 
in cases where her husband had predeceased the last male 
owner (S. 3 (1), first proviso). The Act purports to deal in 
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quite general terms with the ‘property’ or ‘separate property’ of 


“a Hindu dying intestate, or his ‘interest in joint family. property’; 


it does not distinguish between agricultural land and other pro- 
perty and is therefore not limited in terms to the latter. It may 
be mentioned that some aspects of the questions now referred | 
have already been discussed in one or two cases (see, for in- 
stance, Janak Dulari v. Sri Gopal}, on the assumption that the 
Bill had been passed even by the Council of State before the 
new Constitution came into force. From the dates given in the 
present Reference it will be seen that this assumption is not 
correct. It may be added that the validity and operation of the 
amending Act of 1938 (Act No. XI of 1938) call for no se- 
parate discussion, since it does not enact any independent pro- , 
visions, but merely makes some amendments in the Act of the 
previous year. 


Of the questions referred, Question (2) will in effect be 
answered by the views to be expressed in the course of the dis- 
cussion of Question (1); and it is therefore not separately 
considered. In the statements filed before the hearing and in 
the course of the arguments, the following contentions were 
raised with respect to Question (1): 

(i) That Act No. XVIII was never properly passed at all, in view of 


the stage at which it was taken up and dealt with by the Council of State and 
the Governor-General. 


(ii) That the Act was in any view ultra vires the Indian Legislature, so 


far as its operation might affect agricultural land in the Governors’ Pro- 
vinces. 


(iit) That if the Act should be held to be only in part ultra vires, it 


would not on the authorities be permissible-to sever the good from the bad, so 


as to allow it at any rate to operate in respect of property other than agri- 
cultural Jand in the Governors’ Provinces. 

(iv) That even if it were permissible to uphold the Act to a limited 
extent, the provision in S. 3 (2) relating to the interest of the deceased in 
Hindu joint family property would be ultra vires the Indian Legislature, on 
the ground that the mention of ‘succession’ in entry No. 7 of List III of the 
Seventh Schedule does not include or authorize legislation in respect of the 
benefit which accrues to the members of a Mitakshara joint Hindu family 
under the rule of survivorship. 

. In addition to the constitutional points above summarized, 
a suggestion was made on the construction of the Act that it 
does not provide for the devolution of any proptrty by survi- 
vorship nor confer on the widow a right by survivorship, 
though it gives her the same interest in the joint property as 





1. (1939) LL.R. All. 912, 


11) . THE MADRAS LAW JOURNAL REPORTS. 23 


her deceased husband had. This does not seem to be tenable. 
It is true that S. 3 of the Act does not use the word ‘survivor- 
ship’, and it may be that the widow taking a share under the 
Act does not become a co-parcener with the other sharers; but 
there can be no doubt that in the cases in which it gives to the 
widow of a deceased co-parcener a right to a share in the joint 
property which she did not possess under the pre-existing law, 
it takes away to that extent the benefit of the rule of survivor- 
ship which would have accrued to the remaining co-parceners. 
The Reference must therefore be dealt with on the footing that 
so far as its effect goes, the Act does legislate ‘with respect to’ 
the law of survivorship. It can make no difference for this 
purpose whether the measure confers on one person a benefit 
by way of survivorship or takes away from another the benefit 
of survivorship. 


On the first contention, the Court is satisfied that no objec- 
tion can be taken to the validity of the Act, on the ground only 
that it was introduced into the Legislature and passed by the 
Legislative Assembly before Part III of the Constitution Act 
came into force. Part XITI of the Constitution Act contains 
certain provisions entitled ‘Transitional Provisions’, which are 
to apply ‘with respect to the period elapsing between the com- 
mencement of Part III of this Act and the establishment of the 
Federation’. It is then enacted by S. 317 that the provisions of 
the Government of India Act, 1919, set out (with certain 
amendments consequential on the provisions of the Constitution 
Act) in the Ninth Schedule, are to continue to have effect, that 
is, during the transitional period, notwithstanding the repeal of 
the earlier Act by the Constitution Act. Among the provisions 
thus continued are the provisions of the earlier Act relating to 
the Indian Legislature; and it is clear that the Indian Legisla- 
ture which was in existence immediately before the coming into 
force of Part III of the Act was continued in existence after 
that date, and was in all respects the same Legislature, though 
its legislative powers were no longer as extensive as they had 
previously been. 


One of the provisions included in the ninth Schedule is that 
a Bill shall “not be deemed to have been passed by the Indian 
Legislature unless it has been agreed to by both Chambers 
either without amendment or with such amendments only as 
may, be agreed to by both Chambers. It is common ground that 


In the 
matter of 
The Hindu 

Women’s 
R.P. Act. 


Gwyer, CJ. 


In the 
matter of 
The Hindu 

Women’s 
R. P. Act. 


Gwyer, C.J. 


24 THE MADRAS LAW JOURNAL REPORTS. . [1941 


the Hindu Women’s Rights to Property Bill was agreed to 
without amendment by both Chambers of the Indian Legislature, 
and as soon as it received the Governor-General’s assent, it be- 


‘came an Act [Ninth Schedule, para 68 (2)]. Not until then 


had this or any other Court jurisdiction to determine whether 
it was avalid piece of legislation or not. It may sometimes 
become necessary for a Court to inquire into the proceedings of 
a Legislature, for the purpose of determining whether an Act 
was or was not validly passed; for example, whether it was in 
fact passed, as in the case of the Indian Legislature the law re- 
quires, by both Chambers of the Legislature before it received 
the Governor-General’s assent. But it does not appear to the 
Court that the form, content or subject-matter of a Bill at the 
time of its introduction into, or of its comsideration by, either 
Chamber of the Legislature is a matter with which a Court of 
law is concerned. The question whether either Chamber has the 
right to discuss a Bill laid before it is a domestic matter regula- 
ted by the rules of the Chamber, as interpreted by its Speaker 
and is not a matter with which a Court can interfere, or indeed 
on which it is entitled to express any opinion. It is not to be 
supposed that a legislative body will waste its time by discussing 
a Bill which, even if it receives the Governor-General’s assent, 
would obviously be beyond the competence of the Legislature 
to enact; but if it chooses to do so, that is its own affair, and 
the only function of a Court is to pronounce upon the Bill after 
it has become an Act. 


In the opinion of this Court therefore it is immaterial that 
the powers of the Legislature changed during the passage of the 
Bill from the Legislative Assembly to the Council of State. 
The only date with which the Court is concerned is 14th April, 
1937, the date on which the Governor-General’s assent was 
given; and the question whether the Act was or was not within 
the competence of the Legislature must be determined with 
reference to that date and to none other. 


It is convenient to consider the second and third conten- 
tions together, namely, that the Act was beyond the competence 
of the Indian Legislature, so far as its operation might affect 
agricultural land in the Governor’s Provinces; and that, if it 
were held to be in part beyond the competence of the Legis- 
lature, its provisions were not severable, so that it could not 
even affect property other than agricultural land. No doubt if 
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the Act does affect agricultural land in the Governors’ Provin- 
ces, it was beyond the competence of the Legislature to enact 
it; and whether or not it does so must depend upon the meaning 
which is to be given to the word ‘property’ in the Act. If that 
word necessarily and inevitably comprises all forms of 
property, including agricultural land, then clearly, the Act went 
beyond the powers of the Legislature; but when a Legislature 
with limited and restricted powers makes use of a word of 
such wide and general import, the presumption must surely be 
that it is using it with reference to that kind of property with 
respect to which it is competent to legislate and to no other. 
The question is thus one of construction, and unless the Act is 
to be regarded as wholly meaningless and ineffective, the Court 
is bound to construe the word ‘property’ as referring only to 
those forms of property with respect to which the. Legislature 
which enacted the Act was competent to legislate; that is to say, 
property other than agricultural land. On this view of the 
matter, the so-called question of severability, on which a number 
of Dominion decisions, as well as decisions of the Judicial 
Committee, were cited in the course of the argument does not 
arise. The Court does not seek to divide the Act into two 
parts, namely, the part which the Legislature was competent, 
and the part which it was incompetent, to enact. It holds that, 
on the true construction of the Act and especially of the word 
‘property’ as used in it, no part of the Act was beyond the 
Legislature’s powers. 


There is a general presumption that a Legislature does not 
intend to exceed its jurisdiction: Maxwell on the Interpreta- 
tion of Statutes (8th Edn.) 126; and there is ample authority 
for the proposition that general words in a staiute are io be 
construed with reference to the powers of the Legislature 
which enacts it. 

“It seems to me” said Lord Esher M.R., in Colquhoun v. Heddon}, 
“that, unless Parliament expressly declares otherwise, in which case, even 
ifit should go beyond its own rights as regards the comity of nations, the 
Courts of this country must obey the enactment, the proper construction to 
be put-on general words used in an English Act of Parliament is, that 
Parliament was dealing only with such persons or things as are within the 
general words and also within its proper jurisdiction, and that we ought to 
assume that Parliament (unless it expressly declares otherwise), when it 
a ee en T a ee, 

1. (1890) 25 Q.B.D. 129 at 134. 
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uses general words, is only dealing with persons or things over which it has 
properly jurisdiction.” 

Where the expression ‘personal estate’ occurred in a Vic- 
torian statute imposing duties on the estates of deceased 
persons, it was held by the Judicial Committee that it must be 
construed as referring only to such personal estate as the 
colonial grant of probate conferred jurisdiction on the personat 
representatives to administer, whatever the domicile of the 
testator might be, that is to say, personal estate situate within 
the Colony, in respect of which alone the Supreme Court of 
Victoria had power to grant probate: 

“Their Lordships thought that inimposing a duty of this nature the 
Victorian Legislature also was contemplating the property which was under 
its own hand, and did not intend to levy a tax in respect of property beyond 
its jurisdiction. And they held that the general expressions which import 
the contrary ought to receive the qualification for which the appellant con- 
tends, and that the statement of personal property to be made by the exe- 
cutor under S. 7 (2) of the Act should be confined to that property which 
the probate enables him to administer”: Blackwood v. The Queen. 

In the well-known case of Macleod v, Attorney-General 
for New South Wales?, the Legislature of New South Wales. 
had enacted a law providing that: 

«|... whosoever being married marries another person during the life 
of the former husband or wife, wheresoever such second marriage takes. 
place, shall be liable to penal servitude for seven years.” 

The appellant, who had during the lifetime of his wife 
married another woman in the United States of America and 
had, in a New South Wales Court, been convicted of bigamy 
under the provisions of this law, contended that the Court had 
had no jurisdiction to try him for the alleged offence, since the 
Act under which he was tried, according to its true construc- 
tion, was limited to offences committed within the jurisdiction 


-of the local Legislature by persons subject at the time of the 


offence to its jurisdiction; and that upon any other construction. 
the Act would be ultra vires. Lord Halsbury, delivering the 
Judgment of the Judicial Committee, observed that if their 
Lordships construed the statute as it stood and upon the bare 
words, any person, married to any other person, who married a 
second time. anywhere in the habitable globe, was amenable to. 
the criminal- jurisdiction of New South Wales, Ħ he could be 





1. (1882) 8 A.C. 82 at 98, 2. (1891) A.C. 455, 
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caught in that Colony: 


“That seems to their Lordships’, he continued, “to be an impossible 
construction of the statutes; the colony can have no such jurisdiction, and 
their Lordships do not desire to attribute to the Colonial Legislature an 
effort to enlarge their jurisdiction to such an extent as would be inconsis- 
tent with the powers committed to a Colony and indeed inconsistent with the 
most familiar principles of international law. It therefore becomes neces- 
sary to search for limitations, to see what would be the reasonable limitation 
to apply to words so general; and their Lordships take it that the words 
‘whosoever being married’ mean, ‘whosoever being married, and who is 
amenable, at the time of the offence committed, to the jurisdiction of the 
Colony of New South Wales’.” 


And again in a later passage: 


“It appears to their Lordships that the effect of giving the wider inter- 
pretation to this statute necessary to sustain this indictment would be to 
comprehend a great deal more than Her Majesty’s subjects; more than any 
persons who may be within the jurisdiction of the Colony by any means 
whatsoever, and that therefore, if that construction were given to the 
statute, it would follow as a necessary result that the statute was ultra vires 
the Colonial Legislature to pass. Their Lordships are far from suggest- 
ing that the Legislature of the Colony did mean to give to themselves so 
widea jurisdiction. The more reasonable theory to adopt is that the lang- 
uage was used, subject to the well-known and well-considered limitation, 
that they were only legislating for those who were actually within their 
jurisdiction and within the limits of the Colony.” 


The principle is the same for all law-making bodies with 
limited powers: 


“Now it is true thata by-law must be, as a general rule, consistent with 
the principles of the common law; that if it violates those principles it is 
bad; and it follows that if itis capable of two constructions, one of which 
would make it bad and the other gocd, we must adopt that construction 
which will make it consonant with the principles of the common law:” Coll- 
man v. Mills. 


In D’Emden v. Pedder®, the High Court of Australia held 
that they would not be justified in assuming that a State 
Parliament intended general words in an enactment to have an 
application which would conflict with the constitution of the 


Commonwealth : 


“Itis in our opinion a sound principle of construction that Acts of a 
sovereign legislature, and indeed of subordinate legislatures such as a muni- 
cipal authority, should, if possible, receive such an interpretation as will 
make them operative and not inoperative....... It is a settled rule in 
the interpretation of statutes that general words will be taken to have been 
used in the witler or more restricted sense according to the general scope 
and object of the enactment” (at pages 119, 120). 





1. (1897) 1 Q.B, 396 at 399. 2. (1904) 1 Com.L.R. 91, 
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There is this also to be said. The underlying purpose of 

Act No. XVIII is plainly stated in its preamble: 
“Whereas it is expedient to amend the Hindu Law to give better rights 

to women in respect of property.” 

It is therefore a remedial Act seeking to remove or to 
mitigate what the Legislature presumably regarded as a mis- 
chief; and as such it ought to receive a beneficial interpretation: 

“Tf the enactment be manifestly intended to be remedial, it must be so 

construed as to give the most complete remedy which the phraseology will 
permit:” Gover's case.t 

It may well be that the Indian Legislature, ifit had been 
able to pass the Act while it still possessed plenary powers, 
would have desired that the ‘better rights’ which it 
sought to give to Hindu women should extend to agricultural 
land as well as to other property; but it cannot. be supposed 
that when, after restriction of its powers, it passed an Act with 
the above preamble, it did not intend to make the enactment as 
effective as it was within its power to make it. It was contend- 
ed before the Court that the passing of the Act with a 
restricted effect might result in some cases in a widow being 
deprived of advantages which she possessed under the pre- 
existing law. The examples adduced by the Advocate-General - 
of India were by no means conclusive, and it should not be 
assumed that the Court accepts the contention; but even if it 
were true that an Act intended to be remedial, though possibly 
limited in scope, was found in a small minority of cases to pre- 
judice rather than to benefit those whom it was intended to 
help, this would be no reason why the Court should not adopt 
the construction which is on the whole best calculated to give 
effect to the manifest intention of the Legislature. 


The Court has already pointed out that the question is one 
of the construction of the Act, that is to say, of ascertaining its 
true meaning, and that the construction which has commended 
itself to the Court leaves no room for the application of the 
principle of non-severability of subject-matter. It should not 
however be thought that the Court has overlooked cases cited 
to it in which the same words have been applied in an Act to a 
number of purposes, some within and some withoyt the power 
of the Legislature, and the whole Act has been held to be bad. 





1, (1875) 1 Ch. D. 182 at 198, 


11] THE MADRAS LAW JOURNAL REPORTS. 29 


If the restriction of the general words to purposes within the 
power of the Legislature, would be to leave an Act with 
nothing or next to nothing in it, oran Act different in kind, 
and not merelygin degree, from an Act in which the general 
words were given the wider meaning, then itis plain that the 
Act as a whole must be held invalid, because in such circums- 
tances it is impossible to 'assert with any confidence that the 
Legislature intended the general words which it has used to be 
construed only in the narrower sense: Owners of S. S. Kalibia 
v. Wilsont, Vacuum Oil Company Ltd. v. State of Queensland?, 
R. v. Commonwealth Court of Conciliation and Arbitration®, 
British Imperial Oil Co. Lid. v. Federal Commissioner of 
Taxation4 If the Act is to be upheld it must remain, even 
when a narrower meaning is given to the general words, “an 
Act which is complete, intelligible, and valid and which can be 
executed by itself:” Wynes: Legislative and Executive Powers 
in Australia, p. 51 citing Presser v. Illinois.5 These words 
appear to the Court apt to describe Act No. XVIII, if construed 
as the Court has thought right to construe it, that is to say, 
even when a narrower meaning is given to the general words 
which the Legislature has used. 


It remains to deal with the fourth contention, that is, with 
regard to the import of the term “succession” in entry No. 7 of 
List III and of the word “devolution” in entry No. 21 of 
List II. The question raised is whether these words which 
prima facie imply the passing of an interest from one person to 
another can include the change which takes place under the 
Mitakshara law in the extent of the interest possessed by the 
male members of a joint Hindu family in the joint property 
when one of these members dies. Borrowing a term from the 
English law, this change has been described as the operation of 
the principle of survivorship. But the note of caution sounded 
by Lord Dunedin in Baijnath Prasad Singh v. Tej Bali Singh®, 
as to the use of the terms “coparcenery” and “coparceners” in 
relation to a Mitakshara joint family is equally applicable to the 
use of the terms “‘joint-tenancy” and “survivorship”; for the 
incidents associated with joint ownership under the Mitakshara 
law are not identical with those ‘known to the English law of 


1. (1910) 11 Com.L.R, 689. .2,. (1934) 51 Com.L.R. 677. 
3. (1910) 11 Com.L.R. 1. 4, (1925) 35 Com.L.R. 422. 
5. (1886) 116 U. S. 252. 6. (1921) LL.R. 43 All. 228. 
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joint-tenancy. There is however this degree of resemblance 
between the jus accrescendi and the effect of the death of one 
of the owners of joint family property under the Mitakshara 
law, that in a sense there is only an extinction of the deceased 
person’s interest, and the shares of the survivors—whose pre- 
existing interest extended over the whole property—are 
increased only because of the diminution in the number of 
sharers. The argument therefore is that words like ‘‘devolu- 
tion” and “succession” cannot be held to include cases where the 
deceased person’s interest does not pass to another but is merely 
‘extinguished or lapses. There are at least two answers to this 
argument. 

Whatever may be the position under the English law, the 
theory of extinction does not exactly describe the position 
which arises on the death of a member of a Mitakshara ‘joint 
family. The result of a long course of decisions is that certain 
legal acts continue to operate on the interest of the deceased 
member even when what is ordinarily spoken of as the rule of 
survivorship is taking effect. Thus, if a creditor obtains a 
decree against a member of a joint family and during the 
latter’s lifetime attaches his undivided interest in the family 
property, the creditor will be entitled to proceed against that 
interest to the extent necessary for the satisfaction of his claim 
even after the property has survived to the other members by 
reason of the death of the judgment-debtor. In some of the 
Provinces there have also been decisions recognising a right of 
voluntary alienation in each joint owner, in respect of his 
undivided share, when the alienation is for value; and, if in 
this part of the country a member creates a mortgage over his 
undivided share, such mortgage has been held to be operative 
even after the death of the mortgagor. According to several 
decisions of the Madras High Court, the alienation by a member 
of his undivided share does not disrupt the joint status and yet 
the rights of the purchaser have been held not to be defeated by 
the death of the alienor, though no suit for partition be 
instituted during his lifetime. Results of this kind are wholly 
inconsistent with the theory of extinction or lapse, and even 
more so when the deceased -happens to be the father of the 
survivors, It was recognised as early as Nanomi Babuasin v. 
Modhun Mohun!, that the application of the theory of the son’s 





1. (1886) LL.R 13 Cal. 21. 
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“pious obligation” to pay the father’s debts has practically 
resulted in the pro tanto extinction of the son’s independent 
tights in the family property; and S. 53 of the Civil Procedure 
Code provided that to the extent to which joint family property 
remained liable for the father’s personal debts even after his 
death, it “shall be deemed to be property which has come to the 
hands of the son as his legal representative.” 

It is equally important to remember that neither in their 
ordinary grammatical significance nor by a long continued use in 
a technical sense have the words “devolution” and “succession” 
acquired a connotation that would preclude their application to 
describe the operation of the rule of survivorship as above 
explained. Eminent text-writers and Judges have used one or 
the other of these terms to include the accession of right which 
takes place on the death of one of the members of a Mitakshara 
joint family. Many enactments of Parliament and of the 
Indian Legislature have used the words ‘inheritance’ and 
“succession’ in juxtaposition, justifying the inference that 
succession is either another category from, or a wider category 
than, ‘inheritance’: (see some of these enactments referred to 
in Ilbert’s Government of India, Chapter IV, and in Mulla’s 
Hindu Law, p. 4). If in these enactments ‘succession’ should 
be held not to include the principle of survivorship, it would be 
difficult to say what else that word is meant to refer to andin 
any other view, the continued administration of that part of the 
Hindu law by the British Indian Courts could not have been 
provided for, because there are no other appropriate words in 
those provisions. Such being the position as to the meaning of 
the words, it is permissible to add that it is difficult to conceive 
of any reason why in framing Lists II and III Parliament 
should have thought fit to take away the law of survivorship 
from the jurisdiction of the Indian Legislatures, and there isno 
justification for attributing oversight either, when, as above 
explained, the language employed may properly be held to 
comprehend the law of survivorship as well. 

A line of cases in the High Courts dispensing with the 
production of a succession certificate when title to a ‘debt’ is 
claimed by, survivorship may seem to support the restricted 
interpretation of the word ‘suecession’: cf. Sheetalchandra 
Datta v. Lakshimanee Dasee.t But taking this class of 
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decisions as a whole they must be understood to rest not so 
much on the connotation of the word ‘succession’ as on the 
meaning of the expression “effects of the deceased person” and 
on the reason of the rule relating to the production of a suc- 
cession certificate in support. of the claim to a “debt” prima 
facie due to a deceased person: (see Vairavan Chettiar v. 
Srinivasachariar.1) In any event, the two enactments not being 
in pari materia, such observations as may be found in these 
cases in support of the limited interpretation of the word. 
‘succession’ cannot be held to be sufficient to override the 
cumulative effect of the considerations referred to above. 


In one ‘or two instances, eminent writers have employed: 
language suggesting that ‘devolution’ may comprehend cases of 
survivorship but not the word ‘succession’ (see Mayne’s Hindu 
Law para. 270), but it is difficult to find any basis for this dis- 
tinction. “Devolution” may be wider in scope than “succession” 
in the sense that the former is not restricted to the result of a. 
‘death’ (see O. 22, r. 10, Civil Procedure Code), but that is. 
immaterial for the .present purpose; and, as already stated,. 
eminent Judges have used both the terms in a sense that- will 
include the operation of the principle of survivorship. 


The Court is therefore of opinion that the answers to the 
questions comprised in the Special Reference are as follows: 

(1) The Hindu Women’s Rights to Property Act, 1937, 
and the Hindu Women’s Rights to Property (Amendment) Act,. 
1938 — i 


(a) do not operate to regulate succession to agricul- 
tural land in the Governors’ Provinces; and 

(b) do operate to regulate devolution by survivorship of 
property other than agricultural land. 


(2) The subject of devolution by survivorship of property 
other than agricultural land is included in entry No. 7 of 
List III, the Concurrent List. 

The Court will report to His Excellency accordingly. 


K.S. | Reference answered accordingly. 


1. (1921) LL.R. 44 Mad. 499, 
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FEDERAL COURT. 
PRESENT :~-SIR MAURICE GWYER, C. J. VARADACHARIAR 
AND BEAUMONT, JJ. 
A. L. S. P. P. L. Subrahmanyan Chettiar .. Appellant.* 
v. l | 
Muttuswami Goundan .. Respondent. 


Practice—Federal Court—Leave to appeal to Privy Council — When 
granted, 


The Federal Court will not formulate in advance any code of rules in 
regard to the granting or withholding of leave to appeal to the Judicial 
Committee and will deal with each case on its merits as it comes before it. 


It will not be disposed to grant leave to appeal save in cases of real 
-importance, cases which are likely to affect a large number of interests here- 
after or cases in which difficult questions of law are involved. 

Application for leave to appeal to His Majesty in Council 
under S, 208 (b) of the Government of India Act, 1935, from 
the Judgment of thej Federal Court in Subramaniam Chettiar v. 
Mutiuswamt Goundan.1 

Mohammad Taqi, Senior Advocate, Federal Court, 
(Raghbir Singh with him) instructed by B, Banerji, Agent, 
for the Applicant., 

The Opposite Party was not represented. 

The judgment of the Court was delivered by 

Gwyer, C.J.—This is an application for leave to appeal 
under S. 208 (6) of the Constitution Act. The case was one 
in which the appellant had sued the respondent for a sum due 
under a promissory note and had obtained a decree. After the 
decree had been obtained, the Madras Agriculturists’ Relief Act 
became law. That Act gave agriculturist debtors the right 
to have their debts drastically scaled down, and S. 19 empower- 
ed the courts to apply its provisions toa decree for the payment 
of adebt obtained against an agriculturist before the com- 
mencement of the Act. This Court, when the case came before 
it, heard arguments ona variety of questions, including the 
question whether the Act conflicted with the Negotiable Instru- 
ments Act, which is an Act within the exclusive competence of 
the Central Legislature; but a majority of the Court were of 
opinion that questions relating to the Negotiable Instruments 
Act were irrelevant for the purposes of the case, and held that 


*Case No. 2 of 1941. 17th April, 1941. 
1. (1941) 1 M.L.J. Suppl. 1:3 F.L.J 157. 
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the original debt had merged in the decree and that the scaling 
down was of a liability evidenced by a decree and not by a 
negotiable instrument at all. 

Counsel for the appellant has cited to us a number of deci- 
sions in which the Judicial Committee itself has indicated the 
principles on which it will act when advising His Majesty to 
grant or withhold special leave to appeal to His Majesty in 
Council. This Court will not attempt to formulate .in advance 
any code of rules which it will take for its guidance in grant- 
ing or withholding leave to appeal to the Judicial Committee, 
and will deal with each case on its merits as it comes before it. 
But it will not be disposed to grant leave to appeal, save in cases 
of real importance, cases which are likely to affect a large 
number of interests hereafter or cases in which difficult ques- 
tions of law are involved. 


In the present case the decision of the Court dealt only 
with the scaling down of decrees obtained before the Madras 
Act came into force. The number of such decrees must neces- 
sarily be limited, and there can be no addition to their number. 
In a case which was before us in May, 1939, and in which we 
had refused leave, the applicant afterwards petitioned the 
Judicial Committee for special leave to appeal. The Judicial 
Committee, in refusing special leave, emphasized the fact that 
the decision of this Court was concerned with the construction 
of a section which would have no application in the future: 
Hori Ram Singh v King Emperor. It appears to the Court 
that this isa sufficient reason for refusing leave in the present 
case. It should be added that the amount in dispute in the 
case appears on the figures which were given to us not to have 
exceeded Rs. 3,000 or Rs. 4,000 at the outside. 


The majority of the Court declined to enter into any of 
the other questions which were raised at the Bar and reserved 
their opinion upon all of them. There is therefore nothing to 
prevent these matters being raised and determined at any 
future time in an appropriate case. 


K. S. Application dismissed. 


1. (1940) 1 M.L.J. 706: L.R. 67 I.A. 122: I.L.R. 1940 Lah. 443: 
3F.L.J. 12 (P.C.). 
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` [FULL BENCH.] ` 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT -—Sir ALFRED Henry LioneL Leaca, Chief 
Justice, Mr, JUSTICE KRISHNASWAMI AIYANGAR AND MR. 
Justice SOMAYYA. 
C; Thiruvengada Mudaliar .. Appellant* (Plaintiff) 

v. -- 
M. ‘Rajabathar Mudaliar .. Respondent (Defendant). 


Hindu Religious Endowments Act (XX of 1863)—Devasthanam 
Committee created under—Appointment of trustee by—If can be fora term 
of years or must be for life—Trusiee whether servant of the Committee. 

The Devasthanam Committee of Madras appointed under the Hindu 
Religious Endowments Act has an unfettered discretion, subject to the 
special conditions of particular endowments, to appoint a trustee for a term 
-of years only, and not for life if it considers that it should be so in the 


anterests of any particular trust. 
So far as Madras is concerned, it is settled by authorities that a trustee 


is not a servant of the Devasthanam Committee. i 
‘Case-law discussed. Judgment of King, J., in (1940) 2 M.L.J. 5, affirmed. 


' Appeal under Cl. 15 of the Letters Patent against the 
judgment and decree of the Hon’ble Mr. Justice King dated the 
2nd April, 1940 and passed in C. C. C. A. No. 54 of 1938 
{(1940) 2 M.L.J. 5] preferred to the High Court against the 
decree of. the City Civil Court, Madras, in. O.S. No. 1095 of 
1935. `` 

N. Sivaramakrishna Aiyar and A. jaan M udaliar 
for Appellant. < 

N. Srinivasa Aiyangar Amicus Curiae. 

The judgment of the Court was delivered by 

The Chief. Justice——-This appeal raises ‘the question 
whether the Madras Hindu Devasthanam Committee, created 
under the Religious Endowments Act, 1863, is bound, in 
appointing a trustee to make the appointment for life or 
whether it can make the appointment for a term of years. On 
the 8th March, 1929, the Committee appointed the appellant a 
trustee for life of the Sri Thiruvatteswarar temple in Madras. 
On the 18th November, 1935, the Committee appointed the 
respondent a trustee of the same temple, but limited his appoint- 
ment to a period of three years. The appellant objected to the 
respondent entering upon the duties of his office. The reason 
given was that the appointment to be valid must be for life. 
On the 5th December, 1935, the appellant filed in the City Civil 


* LP. A. No. 18 of 1940. 8th April, 1941. 
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Court the suit out of which this appeal arises for a declaration 
that the respondent’s appointment is invalid and for an injunc- 
tion restraining him from interfering with the appellant’s. 
management. The principal City Civil Judge who tried the 
case held that the Committee had power to appoint the res- 
pondent a trustee for a period of three years and dismissed the 
suit. The appellant appealed to this Court, but without success. 
The appeal was heard by King, J., and the present appeal is. 
from his judgment, under Cl. 15 of the Letters Patent. 


For the purpose of appreciating the provisions of the: 
Religious Endowments Act, 1863, it will be useful to refer first. 
to the Madras Endowments and Escheats Regulation, 1817,. 
which governed religious endowments in the Presidency until. 
the passing of the Act of 1863 by the Government of India. 
Cl. 2 of the Regulation vested in the Board of Revenue the 
general superintendence of. all endowments in land or money 
granted for the support of mosques, Hindu temples or colleges, 
or for other pious and beneficial purposes. Cl. 3- declared. it to 
be the duty of the Board to take such measures as might be 
necessary to ensure that all endowments made for the mainten-. 
ance of such establishments were duly appropriated to the pur- 
pose for which they were destined by the Government or the 
individuals by whom the endowments were made. To enable 
the Board the better to carry into effect the duties entrusted to 
it by the Regulation, power was given in Cl.7 to appoint local 
agents in each zilla. . Cl. 12 provided that in those cases in. 
which the nomination had usually rested with the Government, 
or with the public officer, or in which no private person might. 
be competent and entitled to make sufficient provision for the 
succession to the trust and management, it was the duty of the 
local agents to propose for the approval and confirmation of the 
Board, a person or persons for the charge of trustee, manager 
or superintendent. On the receipt of the report and information 
required by Cl. 12, the Board was required by Cl. 13 either to 
appoint the person or persons nominated for their approval, or 
to make such other provision for the trust, management or 
superintendence as might seem ‘right and fit” to them, with 
reference to the nature and conditions of the endowment. 
Therefore, by virtue of this clause, the Board had full power to 
make such arrangements as they considered to be necessary for 
the proper management of the trust. `> ` 


$ 
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The Religious Endowments Act, 1863, took away from the 
Board of Revenue the management of religious endowments, 
and the provincial Government was directed to appoint one or 
more Committees in every division or district to take the place 
and to exercise the powers of the Board and the local agents 
under the Regulation of 1817. The provincial Government 
duly appointed a Committee to function in the City of Madras. 
Committees were also appointed to function in the mofussil, but 
only the Madras Committee now exists. So far as the mofussil 
is concerned, Hindu religious endowments are now governed by 
the provisions of the Madras Hindu Religious Endowments 
Act, 1926. S.9 of the Act of 1863 provides that every mem- 
ber of a Committee appointed under the Act shall hold his 
office for life unless removed for misconduct or unfitness, but 
there is no corresponding provision in respect of appointments 
made by the Committee to fill vacant trusteeships. The impor- 
tant section so far as this case is concerned is S. 12 which 
reads as follows: 

“Immediately on the appointment of a committee as above provided for 
the superintendence of any such mosque, temple or religious establishment, 
and for the management of its affairs, the Board of Revenue, or the local 
agents acting under the authority of the said Board shall transfer to such 
committee all landed or other property which at the time of appointment 
‘shall be under the superintendence, or in the possession of the said Board or 


local agents, and belonging to the said religious establishment, except as is 
hereinafter provided for, 

and thereupon the powers and responsibilities of the Board and the local 
agents, in respect to such mosque, temple or religious establishment, and to 
all land and other property so transferred, except as above, and except as 
regards acts done and liabilities incurred by the said Board or agents previ- 
ous to such transfer, shall cease and determine. 


All the powers which might be exercised by any Board or local agent for 
the recovery of the rent of land or other property transferred under this 
section may from the date of such transfer be exercised by such committee 
to whom such transfer is made.” 


The Committee has the same powers as the Board of 
Revenue had. As we have already indicated, there was nothing 
in the Regulation of 1817 which restricted the power of the 
Board of Revenue in respect of the appointment of trustees. 
‘On the contrary, it was left to do what it considered right and 
fit. This can only mean that the Board had full power to 
appoint a trustee for a term of years unless the conditions of 
the endowment prohibited it or there was some special reason 
which demanded an appointment for life. The Act of 1863 
must be read in conjunction with what went before, the Regu- 
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lation of 1817, and if this is done it will be seen that there is 
no warrant for the assertion that the Devasthanam Committee 
of Madras can only appoint trustees for life. The learned 
advocate for tue appellant has, however suggested that the 
decisions of this Court have interpreted the Act differently and 
therefore it is necessary to examine these decisions 

The first judgment bearing on the question was delivered 
by Collins, C.J., and Parker, J., in 1895. This case has not been 
reported, but an extract from the judgment is given in a foot- 
note to the report of Pattikadan Ummaru v. Emperor.1 It was 
said that the trustee or manager was not in the position of a 
clerk or servant, removable at the pleasure of the Devasthanam 
Committee and that he held office permanently, though subject 
to removal for misconduct. Neither in this case nor in any 
of the subsequent cases was the question now before the Court 
discussed. It would appear that until recent times, it was usual 
to appoint a trustee without limiting the term of his office, 
which, of course, meant that he held the office for life. There 
is no reason to suppose that this was not the position in the 
case before Collins, C.J., and Parker, J. In Seshadri Ayyangar 
v. Nataraja Ayyar,2 Shepherd, J., emphasised that a trustee was. 
not a servant of the Devasthanam Committee. He had what 
may be called a ‘freehold’ in the office, and except for good 
cause shown, he could not be removed from it. This case was 
concerned with whether the Devasthanam Committee had acted 
rightly in dismissing a trustee of a Hindu temple. There was 
no limitation of the term of his appointment, and in such 
circumstances the word ‘freehold’ would not perhaps be out of 


place. 

The appellant has laid emphasis on the following passage 
from the judgment of Bashyam Ayyangar, J., in Vidyapurna 
Tirthaswami v. Vidyanidhi Tirthaswami3 : 

“The religious foundations known as debuther, devasthanams or temples 
are the most numerous in India and have the largest endowments, especially 
in the shape of lands, assignment of public revenue and jewellery. These 
institutions have been established for the spiritual benefit of the Hindu 
community in general or for that of particular sects or sections thereof. The 
management of these institutions is vested in one or more persons variously 
known in this Presidency as dharmakartas, panchayats, urlans, etc., but 
referred to in the Religious Endowments Act (XX of 1863) and in judicial 





1. (1902) 6 M.LJ. 14: I.L.R 26 Mad. 243. 
2. (1898) LL.R. 21 Mad. 179. 
3, (1903) 14 M.L.J. 105: 1.L.R. 27 Mad. 435, 
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decisions as trustees, managers or superintendents. Their office is either 
hereditary or for life and, as a general rule, they have beneficial interest in 
the endowments or their income.” 


Bashyam Ayyangar, J., is here merely giving a general des- 
cription of religious endowments as he found them, and incident- 
ally refers to the fact that they were under the management 
of trustees who held their office hereditarily or for life. This 
statement is true of the conditions then extant, but is not quite 
an accurate description of things as they now are. The Court 
was concerned with maths and not temples in that case and was 
really not called upon to decide, and did not in fact decide, 


whether the Temple Committee has the power to make a term 
appointment. 


Another judgment relied upon by the appellant is the one 
delivered in Ganapathi Aiyar v. Sri Vedavyasa Alasinga 
Bhatiarl. There, the question was whether the Temple 
Committee, Trichinopoly taluk, had power to appoint two 
additional trustees to take part ‘temporarily’ in the management 
of the temple. It was held that it had not. The Division 
Bench which decided this appeal considered that to lay down 
that the “Committee had an unqualified power of making 
temporary appointments would give it a power liable to 
grave abuse. Such temporary managers would, it was 
considered, be merely servants removable at the will of the 
Committee, and would serve to give the Committee a contro] 
over the management inconsistent with the policy of 1863, 
namely, that the actual administration of affairs should be in 
the hands of the trustees, subject only to the supervision of the 
Committee. The finding that the Committee could not appoint 
additional trustees is not in accord with subsequent decisions to 
which reference will be made presently. 

In Venkatachala Pillai v. The Taluk Board, Saidape??, 
Sundararama Sastri v.  Ananthakrishna Naidu’, and in 
Sundaresa }Gurukkal v. Subramania Mudalit, the office of 
trustee was again spoken of as being ‘freehold’, but these deci- 
sions cannot be taken as going beyond any of the earlier 
decisions. 

While none of the cases already referred to render real 
support forsthe appellant’s case, there are certain decisions of 

1. (1906) 16 M.L.J. 435: LL.R. 29 Mad. 534. 


2. (1911) 21 M.L.J. 305: LL.R. 34 Mad. 375. 
3. (1916) 5 L.W. 672. 4. (1920) 13 L.W. 212. 
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this Court which are distinctly against him. In Thiruvengada- 
thatangar v. Ponnappaiengar!, a Division Bench of this Court 
(Sadasiva Aiyar and Napier, JJ.), held that for the better 
management of a Hindu temple, a temple committee had power 
to appoint additional trustees by virtue of the general power of 
superintendence over temples committed to the committee’s care 
as successors to the Board of Revenue, but this power must be 
exercised reasonably and in good faith in the interests of the 
temple. This decision was approved of in Sitharama Chetty v. 
Sir S. Subramania Aiyar?. In Govindaraja Mudaliar v. Saba- 
pathi Mudaliar3, Wallis, C.J., and Sadasiva Aiyar, J., 
expressly recognised the power of the Committee to appoint a 
trustee temporarily, although Sadasiva Aiyar, J., considered 
that the appointment should only be made in an emergency. 
The fact that the Court had recognised the power to make a 
temporary appointment even although to meet an emergency 
meant the recognition of a full power in the Committee to make 
suitable arrangements for the management of a religious 
trust. 

Consideration of the authorities reveals no restriction in the 
power of this Court to interpret the Act of 1863 in accordance 
with what it considers to be the true intent of that measure, and 
we hold that the Devasthanam Committee of Madras has an 
unfettered discretion, subject to the special conditions of a 
particular endowment. If it considers that it is better in the 
interests of a particular trust that an appointment for life 
should not be made, the Committee has, in the absence of some 
overriding factor, the right of making the appointment for a 
term of years. And this is in effect the interpretation which 
the Calcutta High Court gave in Golam Hossain Shah v. Altaf 
Hossaint. The Calcutta High Court, however, was of the 
opinion that a trustee was a servant of the Committee and he 
could not have a freehold in the office. It has always been the 
view of the Madras High Court that a trustee is not a servant 
of the Committee and that must now be accepted so far as 
Madras is concerned. 

It has been urged that to recognise a right in the Devas- 
thanam Committee of Madras to appoint a trustee for a 





1. (1914) 28 M.L.J. 209: LLR. 38 Mad. 1176. 
2. (1915) 30 M.L.J. 29: LL.R. 39 Mad. 700. 
3. (1920) 13 L.W. 153. 4. (1933) I.L.R. 61 Cal, 80, 
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limited term will result in the Committee obtaining actual con- 
trol over the management of trusts. It must be assumed that 
the Committee will do its duty and if it does there is nothing to 
ibe feared. If it does not, the arm ofthe law is long enough to 
reach the Committee and compel it to do its duty. It may here 
be pointed out that the Madras Hindu Religious Endowments 
Act, 1926 recognizes that it is expedient to make lirnited appoint- 
ments. Some day perhaps the desirability of having one Act 
instead of two, governing religious trusts in the Presidency 
may also be recognised. 

For these reasons we consider that the case was rightly 
decided by King, J., and the appeal will be dismissed. a ee, 

We thank Mr. N. Srinivasa Aiyangar for having acted as 
amicus curiae. The Court has received great. assistance from 
him and from Mr. N. Sivaramakrishna Aiyar who appeneee on 
behalf of the appellant. 

K.S. i TEE Appeal dai 


= [FULL BENCH.] _ 
IN THE HIGH ÇOURT OF JUDICATURE AT MADRAS. 
PRESENT — SIR ALFRED HENRY LIONEL LEACH, Chief 
Justice, MR. JUSTICE MOCKETT AND Mr. JUSTICE KRISHNA- 
SWAMI AIYANGAR. . 


Adilakshmi Ammal and others .. Petitioners* (Accused). 


Madras Prohibition Act (X of 1937),.S.4 (1) (a) —Government of India 
Act, 1935, S.107—Provincial law with respect to.matter in C. oncurrent Legis- 
Jative Lisi—Repugnancy of to existing Indian law—Non-reservation, effect 
—Act of Local Legislature prohibiting possession of dangerous drugs—Vali- 
dity of—Conviction under Prohibition Aci~Alteration of; io one under 
Abkari Act—Permissibility, 

. Dangerous drugs being in the Concurrent Legislative List appended to 
‘the Government of India Act of 1935 and there being an existing Indian Law 
(Madras Abkari Acts) permitting ganja to be possessed, the Madras Legis- 
lature could not, by reason of the provisions of S. 107 of the Government of 
India Act legislate to prohibit entirely the possession of ganja without re- 
serving the measure for the consideration of the Governor-General, or for 
the signification of His Majesty’s pleasure.’ The Prohibition Act which by 
S. 2 provides for the repeal of the Madras Abkari Acts in certain areas, and 
for the repeal of Sch. II, Dangerous Drugs Act, 1930, so far as it relates 
to the Abkari Act, was not reserved for the assent of the Governor-General 
ot for the signification of His Majesty’s pleasure and this being the case, the 
Madras Legislature had no power to interfere with the Madras Abkari Acts 


* CrLR.C. Nos. 1052 to 1054 of 1940 l 
(Cr. R. P. Nos. 1061 to 1003 of 1940.) 17th March, 1941, 
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so far as the possession of dangerous drugs is concerned. S.4 (1) (a) as it 
stands being entirely repugnant to an existing Indian Jaw, is completely 
ultra vires, so far as the possession of ganja or any other dangerous drug 
is concerned. 


Where the circumstances disclosed an offence under the Abkari Act, 
1886 by reason of a person being in possession of ganja exceed- 
ing the maximum that could be lawfully held by him without a license, but 
the person had been convicted under S. 4 (1) (a) of the Prohibition Act, 


Heid, the conviction under the Prohibition Act could be altered toa 
conviction under S. 55 of the Madras Abkari Act. 


Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 
to revise the judgments of the Court of the Sub-Divisional 
Magistrate of Vellore in Criminal Appeals Nos. 55, 56 and 57 
of 1940 preferred against the judgments of the Court of the 
Second Class Magistrate of Vellore in C. C. Nos. 739, 740 and 
741 of 1940 respectively. 

M. Natesan and A. N. Veeraraghavan for Petitioners, 


The Advocate-General (Sir A. Krishnaswami Aiyar) and 
A. S. Sivakaminathan for Public Prosecutor for the Crown. 


The Order of the Court was delivered by 


The Chief Justice.—These three petitions all raise the 
question whether S. 4 (1) (a) of the Madras Prohibition 
Act, 1937 is wlira vires the Provincial Legislature in so far as 
it relates to dangerous drugs. S. 4 (1) (a) states that who- 
ever imports, exports, transports or possesses liquor or any 
intoxicating drug shall be punished with imprisonment which 
may extend to six months or with fine which may extend to one 
thousand rupees, or with both. To the sub-section there is a 
proviso which says that nothing contained in the sub-section 
shall apply to any act done under, and in accordance with, the 
provisions of the Act or the terms of any rule, notification, 
order, licence or permit issued thereunder, but so far as dange- 
rous drugs are concerned, the total prohibition imposed by the 
sub-section has been left unaffected. 


The petitioners reside in the North Arcot district of the 
Madras Presidency and have been convicted on charges framed 
under this sub-section of being in unlawful possession of ganja. 
The petitioner in Criminal Revision Case No. 1052 of 1940 
was sentenced in the Court of the Second Class Magistrate of 
Vellore to four months’ rigorous imprisonment for being in 
possession of ten tolas of ganja. The petitioner appealed to the 


lad 
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Sub Divisional Magistrate of Vellore, who confirmed the con- 
viction and sentence. The Second Class Magistrate of Vellore 
convicted the petitioner in Criminal Revision Case No. 1053 
of 1940 of being in possession of one tola of ganja, and the 
petitioner in Criminal Revision Case No. 1054 of 1940 of being 
in possession of two grains of the drug, and sentenced them to 
four months’ and six weeks’ rigorous imprisonment respectively. 
These convictions and sentences were also upheld by the Sub 
Divisional Magistrate. 

Ganja, which is a form of Indian hemp, is not only an 
intoxicating drug, but is regarded as a dangerous drug both in 
England and India. The English Act, is the Dangerous 
Drugs Act, 1925. S. 1 (2) of that Act defines Indian hemp 
as meaning dried flowering or fruiting tops of the pistillate 
plant known as cannabis satival, from which the resin has not 
been extracted, by whatever name such tops are called. The 
Indian Act is the Dangerous Drugs Act, 1930. Hemp is defined 
by S. 2 (c) of that Act as meaning: 


“(i) the leaves, small stalks and flowering or fruiting tops of the Indian 
hemp plant (cannabis satival), including all forms known as bhang, siddhi 


or ganja; 

(ii) Charas, that is the resin obtained from the Indian hemp plant, 
which has not been submitted to any manipulations other than those necess- 
ary for packing and transport, and 

(iii) any mixture, with or without neutral materials, of any of the 
above forms of hemp or any drink prepared therefrom.” 

R. 2 of the Hemp Drugs Rules which were framed and 
notified under the Madras Abkari Act, 1886, as subsequently 
amended, defines ganja as meaning the dried flowering tops 
of cultivated female hemp plants which have been coated with 
resin in consequence of having been unable to seed freely and 
by R. 3; ‘hemp drugs’ are given the same definition as ‘hemp’ 
in the Indian Drugs Act, 1930, 


The Madras Prohibition Act applies to the Salem, North 
Arcot, Cuddapah and Chittoor districts of the Madras Presid- 
ency. It came into force in the North Arcot district on the 
ist October, 1939. S. 2 provides for the total repeal of the 
Madras Abkari Acts of 1886, 1905, 1913, 1915 and 1929 in 
respect of areas to which the Prohibition Act is applied and 
for the repeal of so much of Schedule II of the Dangerous 
Drugs Act, 1930 as relates to the Madras Abkari Act, 1886. 
With the exception of the Dangerous Drugs Act, 1930, which 
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is an Act of the Central Legislature, all these Acts are local 
Acts, being either the Acts of the Governor of Fort St. 
George in Council or of the Madras Legislature. 


The Madras Abkari Acts did not prohibit the possession 
of ganja altogether. S.13 of the Act of 1886, as amended 
by subsequent Acts, states that no person, not being a licenced 
manufacturer or vendor of liquor or intoxicating drugs shall 
have in his possession any quantity of liquor or intoxicating 
drugs in excess of such quantities as the Governor in Council 
may from time to time prescribe by notification, unless under 
a licence granted by the Collector in that behalf. The Hemp 
Drugs Rules framed under statutory authority were notified 
on the Ist February, 1936. By R. 23, a person may have in 
his possession in the Agency Tracts of Ganjam, Vizagapatam 
and East Godavari any quantity of ganja not exceeding six 
tolas, in the Madras District any quantity not exceeding two 
tolas, and elsewhere in the Presidency, any quantity not exceed- 
ing three tolas. Therefore, before the application of the Prohi- 
bition Act to the North Arcot district, a person there could law- 
fully possess three tolas of ganja. 


The petitioners say that in passing the Prohibition Act 
the Madras Legislature had no power to repeal the Abkari 
Acts so far as the possession of dangerous drugs is concerned 
or to prohibit the possession of such drugs, and they rely on the 
provisions of S. 107 of the Government of India Act, 1935. 
Eliminating the words of sub-section (|) of that section which 
have no application here, the sub-section says that if any provis- 
ion of a Provincial law is repugnant to any provision of an 
existing Indian law with respect to one of the matters enumer- 
ated in the Concurrent Legislative List, then, subject to the 
provisions of the section, the existing Indian law shall prevail, 
and the Provincial law shall, to the extent of the repugnancy, 
be void. Sub-S. 2 provides that where a Provincial law with 
respect to one of the matters enumerated in the Concurrent 
Legi lative List contains a provision repugnant to the provisions 
of an existing Indian law with respect to the matter, then, if 
the Provincial law having been reserved for the consideration of 
the Governor-General, or for the signification of His Majesty’s 
pleasure, has received the assent of the Governor-General or of 
His Majesty, the Provincial law shall in that Province prevail, 
subject to aright given to the Federal Legislature to enact 
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further legislation with respect to the same matter after obtain- 
ing the previous sanction of the Governor-General in his dis- 
cretion. 


S. 311 (2) defines ‘existing Indian law’ as meaning: 


“any law, ordinance, order, bye-law, rule or regulation passed or made 
before the commencement of Part III of this Act by any Legislature, autho- 
rity or person in any territories for the time being comprised in British 
India, being a Legislature, authority or person having power to make such 
a law, ordinance, order, bye-law, rule or regulation.” 

Part III of the Government of India Act, 1935 came into 
force on the Ist April, 1937, and the learned Advocate-General 
naturally concedes that the rules framed under the Madras 
Abkari Act, 1886, as amended, constitute an existing Indian 
law within the meaning of S. 107 of the Government of India 
Act, 1935. 


A Provincial Legislature has power, subject to restrictions, 
to legislate with regard to intoxicating liquors and narcotic 
drugs. The power and the restrictions are both embodied in 
Cl. 31 of the Provincial Legislative List. This Clause reads 
as follows: 

“Intoxicating liquors and narcotic drugs, that is to say, the production, 
manufacture, possession transport,purchase and sale of intoxicating liquors, 
opium and other narcotic drugs, but subject, as respects opium, to the pro- 
visions of List I and as respects poisons and dangerous drugs, to the provi- 
sions of List ILE.” 

List III is the Concurrent Legislative List and by reason 
of the terms of Cl. 31 of the Provincial Legislative List a 
Provincial Legislature in legislating with regard to intoxicating 
liquors and narcotic drugs can only do so subject to the provis- 
ions of the Act relating to the Concurrent Legislative List and 
Cl. 19 of the Concurrent Legislative List places dangerous 
drugs in that list. 


Dangerous drugs being in the Concurrent Legislative List 
and there being an existing Indian law permitting ganja to be 
possessed, the Madras Legislature could not by reason of the 
provisions of S. 107 legislate to prohibit entirely the possess- 
ion of ganja without reserving the measure for the conside- 
ration of the Governor-General, or for the signification of 
His Majestyss pleasure. The Prohibition Act was not reserved 
for the assent of the Governor-General or for the signification 
of His Majesty's pleasure and this being the case the Madras 
Legislature had no power to interfere with the Madras 
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Abkari Acts so far as the possession of dangerous drugs was. 
concerned. 


The learned Advocate-General has very properly said 
that he cannot resist this argument, but he has asked the Court 
not to declare S. 4 (1) (a) of the Prohibition Act to be 
ultra vires the Provincial Legislature altogether so far 
as dangerous drugs are concerned. Pointing to the words 
‘to the extent of the repugnancy’ in S. 107 of the Govern- 
ment of India Act, 1935, the learned Advocate-General 
suggests that the Court should re-write Sub-S. 4 (1) (a) 
of the Prohibition Act to make it read that no person shall be 
in possession of ganja in excess of the quantities allowed by 
R. 23 of the Hemp Drugs Rules. The Court has no power to 
re-write the sub-section. The effect of S. 107 of the Govern- 
ment of India Act, 1935 is that where the offending statute 
offends to a limited extent it shall be void only so far as it is 
repugnant to the dominant measure. As S. 4 (1) (a) now 
stands, it is entirely repugnant to the Hemp Drugs Rules 
because it prohibits a person possessing any ganja whatsoever. 
Therefore it must be declared to be completely ultra vires so 
far as the possession of ganja or any other dangerous drug is 
concerned. ` The learned Advocate-General has been unable to 
point toa single case, Canadianor Australian, which supports the 
contention that the Court is entitled to say that S. 4 (1) (a) is 
only ultra vires the Provincial Legislature in part so far as 
dangerous drugs are concerned. If the Prohibition Act had 
permitted of the possession of ganjain quantities different from 
those permitted by the Hemp Drugs Rules, the position would 
have been different, but here the Prohibition Act imposes a 
total prohibition and therefore there is no room for evena 
partial reconciliation of the two Acts. 


It follows from what has been said that the Provincial 
Legislature had no power to repeal the Abkari Acts in so far as 
dangerous drugs are concerned and those Acts and the rules 
made thereunder remain in force in relation to ganja, which 
means that .the petitioners in Criminal Revision Cases 
Nos. 1053 of 1940 and 105401 1940 have been wrongly con- 
victed, because they were not in possession of more ganja than 
the law allowed. Consequently, their convictions and sentences 
will be set aside. ' 
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The conviction of the petitioner in Criminal Revision 
Case No. 1052 of 1940 stands on a different basis. While the 
Court was wrong in convicting her under S. 4 (1) (a) of the 
Prohibition Act, she did commit an offence under the Abkari 
Act, 1886, as amended. She was found to be in possession of 
ten tolas of ganja whereas the maximum she could have law- 
fully held without a licence granted by the Collector was three 
tolas and she possessed no licence to hold a larger quantity than 
three tolas. The conviction under the Prohibition Act will be 
altered to a conviction under S. 55 of the Madras Abkari Act, 
but the sentence will be reduced to one of rigorous imprison- 
ment for twenty days, the period during which she was in 
prison before being liberated on bail. 

A certificate will be issued under S. 205 of the Govern- 
ment of India Act, 1935 to the effect that the cases involve a 
substantial question of law as to the interpretation of the Act. 

K. C. Convictions set aside in two cases and 

altered in the third case. 


[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Sir ALFRED HENRY LIONEL LeacH, Chief 
Justice, MR. JUSTICE WADSWORTH AND MR, JUSTICE SOMAYYA. 


The Right Honourable the Secretary Appellant* (Defendant 
of State for India in Council, Appellant) 
. represented by the Collector of 
Vizagapatam. 
Vv. 
Allu Jagannadham .. Respondent (Plaintiff 
Respondent). 

Madras Local Boards Act (XIV of 1920)—Order of surcharge by Exa- 
miner of Local Fund Accounts—Amount paid by President of Union Board 
—Suit for recovery after unsuccessful appeal to the Government—Jurisdic- 
tion of Civil Courts—Civil Procedure Code (V of 1908), S. 105—Order of 
remand by first appellate Couri—Party not aggrieved by remand order— 
Absence of appeal by—How far abar to objection to jurisdiction of trial 
Court. . 

Where the appellant was not aggrieved by and therefore had not 
appealed against an order of remand by the lower appellate Court it will be 
monstrously unjust to hold that the appellant is precluded from raising 
later on when the matter comes up in second appeal, after remand, the 
question of the jurisdiction of the trial Court. 

Jainul Abideen Marakayar v. Habibulla Sahib, (1927) 27 L.W. 483, 
approved, 





* S. A. No. 308 of 1938. 2nd April, 1941. 
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A person aggrieved by a surcharge order has one of two remedies opem 
tohim. He might either appeal to the Government against the order or he 
might apply t to the, principal Civil Court of Original Jurisdiction against the 
order. ; 


- Where the President of a Local Board sued for recovery of monies 
paid by him under an order of surcharge by the Examirer of Local Fund 
Accounts, after his appeal to the Government against the order had been 
dismissed, 


Held, that the plaintiff having elected one remedy could not again resort. 
to the civil Court for relief. | 
Held further, that R.6 framed under the Madras Local Boards Act 
S. 199, sub-S. (2) providing a remedy for persons aggrieved by a surcharge 
order was intra vires the Local Government. 
` Appeal against the decree of the Court of the Subordi- 
nate Judge of Vizagapatam dated 28th September, 1937 and 
passed in A. S. No, 257 of 1936 (District Court’s File No. 345 
of 1935) preferred against the decree of the Court of the 
District Munsif of Chodavaram dated 30th September, 1935,. 
and passed in O, S. No. 5 of 1930. 
The Government Pleader (K. Kuttikrishna Menon) for 
Appellant. 
B. Jagannadha Das fee Respondent. 


Thé Court delivered the following 

. JUDGMENTS. . The Chief Justice.-—The respondent. filed a 
suit in the Court: of the District Munsif of Chodavaram to 
recover with interest a sum of Rs. 389-8-0 which he alleged the 
Government bad. unlawfully made him pay. ‘The respondent 
was the President of the Union Board of Dharmavaram, 
Vizagapatam district, from 1921 to the month of April, 1928. 
On the 30th March, 1928, the Examiner of Local Fund 
Accounts passed’ an order of surcharge against the respondent 
in respect of a sum of Rs. 455-8-0 on the ground that he had 
failed to collect arrears of house tax to this amount during the. 
years 1921-22, 1922-23 and 1923-24, and consequently the 
claims had become barred by the law of limitation. 

R. 6 of the rules relating to the powers of auditors to- 
surcharge,. framed under S. 199 (2) (o) of the Madras. 
Local Boards Act, provides that any person aggrieved by a 
disallowance, surcharge or charge made against him, may apply 
to the principal Civil Court of original jurisdiction to set the 
order aside. The rule also provides that in lieu of.sapplying to. 
Court the aggrieved person may appeal to the Local Govern- 
ment. The respondent chose the alternative course, and asked 
the Local Government to cancel the order of surcharge. His. 
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petition was rejected, but on an application for review, the 
Local Government reduced the amount of the surcharge to 
Rs. 389-8-0, which the respondent paid under protest on the 
15th October, 1928. On the 14th December, 1929, he filed 
this suit against the appellant, the Secretary of State for India 
in Council, for a decree for Rs. 426, being the Rs. 389-8-0 with 
interest.. The respondent averred that it would have been 
unlawful for him to collect the arrears of tax, because, 
according to him, the notification under which the tax was 
levied was invalid. The appellant contended that the Court had 
no jurisdiction to try the suit. This contention was rejected 
by the District Munsif, who accepted the respondent’s plea that 
the notification was invalid. The appellant appealed to the Court 
of the Subordinate Judge of Vizagapatam. The appeal was 
heard by the Additional Subordinate Judge, who concurred in 
the findings of the District Munsif, but at the request of the 
respondent remanded the case to the District Munsif to decide 
whether the tax could be deemed to be lawfully levied under an 
earlier notification. The Additional Subordinate Judge did not 
content himself with merely calling for a finding on this further 
issue, but set aside the decree which the District Munsif had 
passed. On remand the District Munsif held that the earlier 
notification was also invalid and accordingly passed a fresh 
decree. This resulted in the appellant again appealing to the 
Court of the Subordinate Judge. The Additional! Subordinate 
Judge held that the District Munsif was also right in declaring 
the earlier notification to be invalid. The appellant then appeal- 
ed to this Court and the appeal has been placed ‘before a Full 
Bench as the Court is asked to reconsider the judgment in 
Jainul Abideen Marakayar v. Habibulla Sahib1, which was 
decided by a Division Bench. 

In Jainul Abideen Marakayar v. Habibulla Sahib1, Wallace 
and Thiruvenkatachariar, JJ., held that S. 105 (2) of the Code 
of Civil Procedure confines an appeal against an order of remand 
to the question of the correctness of the order of remand. It is 
open to the appellant to impeach the order of remand on the 
ground that it was illegal as the decision of the first Court was not 
on a preliminary point or onthe ground that the decision of the 
preliminary point by the first appellate Court is erroneous. The 
learned Judges considered that no other questions could be 





1. (1927) 27 L.W. 483, 


F.B. 
Secretary of 
State for 
India 
v. 
Jagan- 
nadham. 


Leach, CJ.. 


F.B. 
Secretary of 
State for 
India 

; v. 
agan- 
nadham. 


Leach, C: 


50 THE MADRAS LAW JOURNAL REPORTS. [1941 


raised in an appeal against an order of remand whatever 
bearing they might have upon the merits of the appellant’s case. 
S. 105 (2) states that notwithstanding anything contained in 
sub-S. (1), where a party aggrieved by an order of remand 
made from which an appeal lies does not appeal, he shall there- 
after be precluded from disputing its correctness. O. 41, r. 23 
says that where the Court from whose decree an appeal is pre- 
ferred has disposed of the suit upon a preliminary point and 
the decree is reversed in appeal, the appellate Court may, if it 
thinks fit, by order remand the case and may further direct 
what issue or issues should be tried on the case remanded. 
This rule has been amended by this Court under the powers 
conferred upon it by the Code. The power of remand is not 
now confined to the case where there has been disposal of the 
suit upon a preliminary point. 


The respondent contends that as there was no appeal 
against the order of remand passed by the Additional Subor- 
dinate Judge the appellant is precluded from raising the ques- 
tion whether the District Munsif had jurisdiction to entertain 
the suit. He says that the appellant should have raised the 
question of the validity of the finding with regard to jurisdic- 
tion and the legality of the later notification on an appeal from 
the order of remand. This contention runs counter to the 
judgment in Jainul Abideen Marakayar v. Habibulla Sahibt, 
which I consider was rightly decided. In remanding the suit, the 
Additional Subordinate Judge setaside the decree of the District 
Munsif and therefore there was nodecree from which the appel- 
lant could appeal. The appellant was not aggrieved by the 
order of remand and therefore there was no ground here for 
an appeal. It would be monstrously unjust in these circum- 
stances to hold that the appellant is precluded from raising the 
question of jurisdiction. He could not bring the question before 
this Court until the Additional Subordinate Judge had dismiss- 
ed the appeal from the finding made by the District Munsif on 
the point left undecided by him at the first hearing. The decree 
of the Additional Subordinate Judge on the appellant’s second 
appeal must be taken to embody the previous findings of the 
Additional Subordinate Judge that the District Munsif’s Court 
had jurisdiction and that the later notification was invalid. I 


1. (4927) 27 L.W. 483. 
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hold that the appellant has a right in this appeal to question all F.B. 
the decisions made by the Additional Subordinate Judge except secretary of 


the decision to order a remand. Sae Ar 
The learned Government Pleader does not ask the Court Jagan- 


to inquire into the validity of the notifications which have been nadham. 
referred to. He says that the appellant confines his case to the Leach, C. J. 
contention that a Civil Court had no jurisdiction to entertain 
the suit. In this connection he relies on the decisions of this 
Court in Ramachandra v. Secretary of State for India in 
Council, Iswarananda Bharathiswami v. The Commissioners, 
Hindu Religious Endowments Board2, Subbayya v. Thippa 
Reddi? and the judgment of the Privy Council in Secretary of 
State for India v. Mask & Cot. In Ramachandra v. Secretary 
of State for Indiain Councill, Kernan and Muthusami Aiyar, 
JJ., following English authorities, held that where by an act of 
the Legislature powers are given to a person for a public pur- 
pose from which an individual may receive injury, if the 
method of redressing the injury is indicated by the statute, the 
ordinary jurisdiction of Civil Courts is ousted and a suit does 
not lie. This maxim was applied by Curgenven and Cornish, 
Jj.. in Iswarananda Bharatiswami v. Commissioners, Hindu 
Religious Endowments Board? and Wadsworth, J., in Subbayya 
v. Thippa Reddi3, In Kamaraja Pandiya Naicker v. The 
Secretary of State for India in Council5, Varadachariar, J., 
pointed out, however, that where a person’s liberty or property 
is interfered with, under colour of statutory powers, he has a 
cause of action which the Civil Courts are bound to entertain 
unless a bar to such entertainment has been enacted by express 
legislation or by necessary implication. The correctness of this 
Statement is to be gathered from the judgment of the Privy 
Council in the Secretary of State for India v. Mask & Co.4 
There Lord Thankerton in delivering the judgment of the Board 
said that it is settled law that the exclusion of the jurisdiction 
of the Civil Courts is not to be really inferred. The exclusion 
must either be explicitly expressed or clearly implied. And 
approval was expressed of the dictum of Willes, J., in The 





. 1. (1888) I-L.R. 12 Mad. 105. 
2. (1931) 61 M.L.J. 117: I.L.R. 54 Mad, 928. 
3. (1939) 2 M.L.J. 604: 50 L.W. 364. 
4, (1940) 2 M.L.J. 140: L.R. 67 LA. 222: LL.R. 1940 Mad. 599 (P.C.). 
5. (1934) 69 M.L.J. 695. 
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Wolverhampton New Waterworks Co. v. Hawkesford1,, that, 
where a statute creates a liability not existing at common law, 
and gives also a particular remedy for enforcing it the party 
must adopt the form of remedy given by the statute. 


Therefore, we have here two principles clearly established. 
The first is that to exclude the jurisdiction of the Civil Courts 
the exclusion must be explicitly expressed or clearly implied. 
The second is that where the liability is statutory as opposed to 
liability under the common law, the party must adopt the remedy 
given to him by the statute. I cannot imagine a clearer case of 
implied exclusion of the right to file a suit than we have here. 
The person aggrieved by an order of surcharge is given the 
tight of applying—that is of making an application—to the 
principal Civil Court of original jurisdiction for an order reme- 
dying his grievance. If he does not want to petition the Court 
he may apply to Government to redress the wrong complained 
of. Outside Madras the principal Court of original jurisdiction 
is the District Court. lf the respondent’s contention were to 
be accepted, it would mean that he could apply to the District 
Judge to cancel the order of surcharge and direct a refund of 
the money which has been paid, and if the District Judge decid- 
ed against him, he could then file a suit in the District Munsif’s 
Court and ask the District Munsif to decree what the District 
Judge had refused. This is absurd on the face of it. The 
second principle also applies here. The power to surcharge does 
not arise under the common law but under statutory rules, and 
the rules provide the remedy in case of an improper surcharge. 


In an attempt to escape from this situation, the learned 
advocate for the respondent has suggested that rule 6 is ultra 
vires the Local Government. But this suggestion must also be 
rejected. Sub-S. (1) of the Madras Local Boards Act says 
that the Government may make rules to carry out all or any of 
the purposes of the Act not inconsistent therewith. Sub-S. (2) 
says that in particular, and without prejudice to the generality 
of the foregoing power, the Local Government shall have power 
to make rules with regard to specified matters, and clause (0) 
gives them power to make rules “as to the powers of auditors. 
to disallow and surcharge items, and as to the recovery of sums 


1. (1859) 6 C.B. (N.S,) 337: 141 E.R. 486, 
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disallowed or surcharged.” There is here full authority to 
make rules governing the powers of auditors to surcharge, and 
therefore authority to provide a remedy for the unlawful exer- 
cise of the auditors’ powers. What better way could there be 
of controlling unlawful exercise of power by an auditor than by 
allowing the aggrieved person to apply to Court or to appeal to 
Government against the decision? I consider there is no sub- 
stance in the contention that the rule is ultra vires. It may be 
mentioned that the contention was only put forward at the last 
moment in this court and was never raised below. 

For the reasons indicated I hold that the Court below 
erred in entertaining the suit and I would allow the appéal with 
costs throughout. 9 


Wadsworth, J.—I agree with my Lord and have nothing 
to add. 


Somayya, J —I also agree with my Lord The Chief Justice. 
K. S. i Appeal allowed. 


_ PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Patna.] 


PRESENT:—LoRD ATKIN, LORD THANKERTON AND SIR 
GEORGE RANKIN, 


The Jagadamba Loan Company Limited... Appellants* 
od v. . f 
Raja Shiba Prasad Singh and others .. Respondents. 


` Mortgage—Lessee’s mortgage of interest in property for lesser term— 
Mortgagee's entry into possession—Lessee's failure to make payments under 
dease—Sale—C laim by lessor to recover balance from mortgagee—No privity 
of estate or contract between mortgagee and lessee. 


Where a lessee mortgages his interest in the leasehold property but 
retains an interest in the land neither privity of estate nor privity of contract 
arises between the mortgagee and the lessor. He cannot be liable for the 
whole of the rents or under the covenants, of the lease. This is so even if the 
mortgagee enters into possession of the property’ under the mortgage. 
Neither can he, without apportionment, be liable for any part of those rents, 
whether or not he enters into possession of the property, for the transferee 
of a partial interest in the term cannot be taken to have promised the lessor 
to discharge any part of the burdens of the lesseé. i 

` Ram Kinkar Banerjee v. Satya Charan Srimani, (1939) 1 M.L,J. 544: L. 
R. 66 LA. 50: IL.R, (1939) 1 Cal. 283 (P.C.), followed and applied. 
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Appeal from a decision of the High Court, Patna dated 
18th February, 1938, (Terrell, C. J., and Fazl Ali, J.), revers- 
inga decision of the Subordinate Judge of Dhanbad, Manbhum 
District. i 


The plaintiff (the first respondent) was the lessor of certain 
land which the lessee had mortgaged to the appellant company. 
The mortgagees in due course entered into possession under the 
mortgage and collected rents and profits. The plaintiff having 
instituted proceedings for the recovery of arrears of payments, a 
balance was left outstanding after the sale of sub-lessee’s other 
interests in the land, which balance the plaintiff applied under 
O. 34, r. 6, Civil Procedure Code, to recover from the mort- 
gagees. The Subordinate Judge dismissed the application. The 
High Court reversed that decision and the mortgagees then 
appealed. 


The facts are fully stated in the judgment. 
J. M. Pringle for Appellants. 
C. S. Rewcastle and R. K. Handoo for Respondents. 


2nd December, 1940. Their Lordships’ judgment was 
delivered by 


Sir GEORGE RANKIN.-—The controversy in this case has 
reference to 650 bighas of coal land in Mouza Jinagara in the 
district of Manbhum in Bihar. In these, the appellants, the 
Jagadamba Loan Company, Limited, are mortgagees of certain 
leasehold interests which were granted by the Jharia Raj as 
zemindar to one Charles Smith upon the terms of two kabulyats 
dated 24th April, 1907. By one of these instruments Charles 
Smith took settlement of the surface rights for 999 years at 
an annual rent of Rs. 650: by the other the sub-soil rights:were 
settled with him for the same period upon ‘certain terms as to 
payment of royalty which need not here be set out. The rent 
for. the surface rights was secured by a provision that “the 
leaschold land remains wholly hypothecated for the amount of 
rent and the amount of rent will be treated as the first charge.” 
As regards the sub-soil rights the provision was “that for the 
amount of royalty the leasehold land and the, machineries 
remain wholly hypothecated. If I make default in payment of 
the amount of royalty you will be competent to realise the 
same by selling the leasehold land.” Sra 


II] THE MADRAS LAW JOURNAL REPORTS. 55 


The appellants’ mortgage is dated 4th February, 1920. It 
was executed by the lessee Charles Smith. It recited that 
several sub-leases had in the meantime been granted by him one 
being in favour of the Jinagara Coal Company, Limited. It 
provided that the appellants should from time to time make 
advances upon a cash credit loan account and that Charles 
Smith the mortgagor should repay the same with certain inte- 
rest on the 4th February, 1923. Subject to a proviso for red- 
emption it conveyed to the appellants all the estate and interest 
of the mortgagor including his right to rent and royalties from 
sub-leases. The mortgagor covenanted that during the subsist- 
ence of the security he would pay all rents, royalties, taxes, 
etc., and observe the covenants of the head leases. In case of 
the mortgagor’s default in payment of the principal and inte- 
rest when due the appellants were to be entitled to enter into 
possession of the mortgaged premises and receive the rents, 
issues and profits thereof, and in case of the mortgagor’s default 
in payment of the rents, royalties or taxes due in respect of the 
lands the appellants were to be at liberty to enter into posses- 
sion without being accountable as a mortgagee in possession. 


It is agreed that the appellants eventually collected certain 
rents and profits from sub-lessees of Charles Smith and in this 
sense entered into possession; but the dates and other parti- 
culars of the appellants’ action do not appear from the record 
submitted to the Board. It is not suggested that the appellants 
at any time paid rent to the Jharia Raj in respect of the lease- 
hold interests in mortgage to them. 


The suit out of which this appeal arises was brought in the 
Court of the Subordinate Judge at Dhanbad on the 20th April, 
1928, It was brought on behalf of the Raj as lessor against 
Charles Smith (the first defendant) as lessee and certain other 
parties as sub-lessees. The appellants were not originally im- 
pleaded: they were added as parties on 4th January, 1929, but 
took no steps to contest the suit until after it had resulted in a, 
sale as hereafter mentioned. The plaint claimed large sums as 
due to the Raj for rent and royalty in arrear in respect of the 
650 bighas, prayed that an account of the raisings of coal 
should be hag to ascertain the sums due for royalty, claimed 

` that the arrears were a first charge on the leasehold properties, 
and asked for enforcement of the charge by sale. Certain 
accounts having been taken as directed by the trial Judge on 
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14th June, 1929,'a preliminary decree for sale was made on 
9th December, 1929, and a final decree on 30th August, 1930. 
The sale took place on 25th June, 1931. After setting off the 
sale proceeds against the amount due to the Raj, a large sum 
remained due and unpaid, and on the 23rd June, 1934; applica- 
tion was made on behalf of the Raj under O. 34, r. 6, of the 
Civil Procedure Code for a personal decree for the deficiency 
against the estate of Charles Smith the lessee (who had died 
pending suit), against one of his sub-lessees, and against the 
appellants. The deficiency was said to amount to a lac of 
rupees. 

< This claim was resisted by the appellants who lodged an 
objection dated 28th July, 1934, maintaining that between 


themselves and the Raj as lessors there was neither privity of 


contract nor of estate. 


The learned Subordinate Judge on 6th December, 1934, 


upheld the objection and refused to make a personal decree 
against the appellants, but on appeal the High Court at Patna 
(Terrell, C.J., and Fazl Ali, J.), reversed his decision and 
passed a decree on 18th February, 1938, against the appellants 
for the sums due to the Raj for rent and royalties in respect of 
the. six years before suit. 


From this decree an appeal has now been brought to His 
Majesty in Council. The appellants as a new ground of objec- 
tion in addition to those previously insisted on, have relied upon 
the fact that the plaintiffs agreed to exclude from the sale the 
‘interest of certain sub-lessees, and say that in any case the pro- 
perty which was included in the decree for sale was neither “the 
mortgaged property nora sufficient part thereof” within the 
meaning.of r.5 (3) of O. 34. Whether upon this new ground 
the appellants could resist a personal decree for the deficiency 
under r. 60f that Order, is however a question which their 
Lordships do.not find it necessary to discuss or decide. 


Since the decision of the High Court in this case, the 


position of a mortgagee of leaseholds has been considered by 


|| 


the Board in Ram Kinkar Banerjee v. Satya Charan Srimanil, 
It was there held that in India even in the case of an English 
{mortgage a legal interest remains in the mortgager: hence the 


interest taken by the mortgagee is not an absolute interest and | 








1. (1939) 1 M.L.J. 544: L.R. 66 LA. 50: LL.R. (1939) 1 Cal 283 (P.C.). ~ 


te tee 


11] THE MADRAS LAW JOURNAL REPORTS. 57 


is not such as to render him liable for the burdens of the lease 
by reason of privity of estate. In that case however the mort- 
gagees had not entered into possession of the properties mort- 
gaged. 

In the present case no question arisesof novation by reason 
of the appellants having paid rent to the Raj or otherwise. 
Their Lordships have however to consider whether the appel- 
lants have become liable for the rents and royalties by reason 
of their entry into possession of the mortgaged property. They 
are not of opinion that privity of estate can result from entry 
into possession in the case of a person who has taken a trans- 
fer from the lessee of an interest which is not the whole 
interest in the term. 


The High Court were of opinion that the appellants were 
liable by reason of privity of contract and in support of this 
view cited Dallas, C.J., in Williams v. Bosanquet?: 


e 


EE and, even as to privity of contract, there is such privity also, 
for the contract of the lessor is with the lessee and his assigns, and the 
-defendants here are the assigns of the lessee: itis therefore a contract bet- 
ween the lessor and the assignee, that is, in this case, between the plaintif 
and the defendants.” 

Before relying upon this dictum it would be necessary to 
enquire whether the principle which it expresses has been 
accepted in the law of England and how it consists with the 
doctrine, generally accepted, that the assignee’s liability to the 
lessor can be brought to an end by his assigning the premises 
over to another. But in their Lordships’ view the principle of 
the decision in Ram Kinkar Banerjee’s case (supra) is inconsis- 
tent with there being privity of contract between the lessor and 
the mortgagee in respect of the rent and lessee’s covenants. If 
the lessee retains part of his original interest in the term the 
mortgagee cannot be liable to the lessor for the whole of the 
rent and covenants; and cannot without apportionment be liable 
for any part thereof, whether or not he enters into possession. 
The transferee of a partial interest in the term cannot be taken 
to have promised the lessor to discharge any partof the burdens 
of the lessee. It would be somewhat remarkable if the lease in 
Ram Kinkar’s case was not thought to be one in which “the 
contract is with the lessee and his assigns”; yet no suggestion is 
to be discovered to the effect that the mortgagees were liable by 
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privity of contract. Their Lordships are of opinion that the 
principle of that decision is equally inconsistent with privity of 
contract as with privity of estate as a ground of claim against 
the mortgagee of leaseholds in such a case as the present. 


They will humbly advise His Majesty that this appeal be 
allowed, the decree of the High Court dated 18th February, 
1938, set aside and that of the Subordinate Judge dated 6th 
December, 1934, restored. The first respondent will pay the 
appellant's costs in the High Court and of this appeal. 

Solicitors for Appellant: Hy. S. L. Polak & Co. 

Solicitors for Respondents: Douglas Grant & Dold. 


RCC. Appeal allowed. 
K. S. = 
PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras. | 


PRESENT :—Lorp THANKERTON, SIR GEORGE RANKIN AND 
Lorp Justice CLAUSON. 





Merla Ramanna .. Appellant* 
v. 
Chelikani Jagannadha Rao and others .. Respondents. 


Hindu Law—Joint family—Sham deed between two brothers—Parties 
named in deed as holders of specified shares in properties—Insufficient to 
constitute a severance in status. 


Co-parceners who intend to remain joint and undivided do not become 
divided contrary to their intention because, for purposes of pretence, they 
refer to their interests as represented by a fractional share. 

Two brothers governed by the Mitakshara entered into asham deed 
whereby the younger purported to sell to the elder his one-tenth share in 
certain family properties. Theelder brother having died indebted to the 
plaintiff, the latter sought to recover possession from the defendants 
the sons of the younger brother who was also dead, of assets of the elder 
brother come into their hands, and attached the properties which were the 
subject of the sham sale deed between the two brothers. 

Held, (the evidence establishing that the transaction between the 
brothers had been a sham one) that the brothers had not become divided in 
respect of the properties in question merely because the deed referred to. 
their one-tenth shares in those properties. While it might be different where 
a third party had been induced to act on the footing of sucha document as 
the sham deed, no change of status was effected by the fact that a party to it 
spoke of his “one-tenth” share as part of the pretence of sal&. 

Decision of the High Court, Madras (1937) 2 M.L.J. 386, affirmed 
SENES E AE a ee te, 


* P.C. Appeal No. 11 of 1939. 18th March, 1941. 
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Appeal from a decree of the High Court, Madras, 
(Mockett and Lakshmana Rao, JJ.) [(1937) 2 M.L.J. 386] 
dated 16th November, 1936, reversing a decree dated 10th 
September, 1934, of the Subordinate Judge at Cocanada. 

The facts are stated in the judgment. 

J. M. Parikh and R. Parikh for Appellant. 

Sir Herbert Cunliffe K. C., and P. V. Subba Row for 
Respondents. 

18th March, 1941. Their Lordships’ judgment was 
delivered by 

Sir GEORGE Ranxin.—Dharma: Rao and Kasibabu were 
brothers, the former being older than the latter by about 19 
years. The appellant Merla Ramanna was a creditor of 
Dharma Rao in respect of a promissory note executed in 1928 
for Rs. 10,000 with certain interest. The first and second res- 
pondents (herein called the respondents) are the sons of Kasi- 
babu who died in 1910. The family is governed by the Mitak- 
shara, The third and fourth respondents do not appear and 
need not be mentioned. 


After Dharma Rao’s death in 1929, the appellant sued the 
respondents in the Court of the Subordinate Judge at Cocanada 
as being persons in possession of Dharma Rao’s estate and on 
27th January, 1931, recovered judgment in the usual form 
limited to assets of Dharma Rao which had come to their 
hands. Certain immoveables, in which Dharma Rao had had an 
interest were attached before judgment and on 22nd April, 1932, 
the respondents applied to the Subordinate Judge to raise the 
attachment, contending that the properties attached were not 
liable to be taken in execution under the decree. Their case is 
that they were co-parceners with their uncle in a joint Hindu 
family governed by the Mitakshara and that on Dharma Rao’s 
death they became entitled by survivorship to the whole interest 
in the joint family property, the appellant, though a creditor of 
Dharma Rao, not having taken any steps in his debtor’s lifetime 
to recover his debt. 

The appellant, on the contrary, contends that Dharma Rao 
and Kasibabu, had ceased so far as regards the attached pro- 
perties to be undivided and had become separate in estate by 
reason of a deed of sale (Exhibit B) dated 22nd March, 1900, 
whereby Kasibabu purported to sell his one-tenth interest there- 
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in to his brother Dharma Rao. To this the first answer of the 
respondents is that the deed was a sham deed not intended to 
have any effect upon the rights of the parties and not the 
expression of any agreement between them. Further and in 
the alternative the respondents contend that even if the deed of 
sale was intended to be operative and was entered into animo 
contrahendi it did not have the effect of dividing the brothers’ 
interest in the attached properties or of bringing to an end the 
right of the survivor to succeed to the whole interest. This 
contention is based upon the circumstance that in 1900 other 
branches of the family were joint with the branch represented 
by Dharma Rao and Kasibabu and it is said that the members 
of these other branches are not shown to have had notice of the 
deed of sale. As their Lordships do not find it necessary to 
examine this contention it need not be stated more particularly. 
The respondents also contend that if Dharma Rao had acquired 
Kasibabu’s one-tenth interest in addition to his own he .had 
brought the income:into the common stock so as to make the 
properties joint. This contention was raised by the respondents 
in their petition and though it does not seem to have been urged 
at the hearing before the Subordinate Judge, it was maintained 
before the High Court with success. , 


Apart from Exhibit B, their Lordships are satisfied that 
there is no ground for maintaining that Dharma Rao and 
Kasibabu’s sons had become divided in respect of the properties 
now in question. The learned Subordinate Judge found that 
the respondents had “failed to prove that Exhibit B is a sham 
or a nominal document” but the High Court on appeal thought 
that “the coriclusion is irresistible that Exhibit B the sale deed 
was a nominal conveyance.” The learned Subordinate Judge 
found in favour of the appellant that Exhibit B operated to 
divide the interests of the two brothers and by his order of 10th 
September, 1934, he maintained the attachment. The High 
Court having found that Exhibit B was not intended to be 
acted on held that it did not operate a division of status as 
between the brothers. They also held that this would not have 
resulted fromthe deed even if ithad been a real and nota sham 
transaction ; and that if a division of interest had taken place by 
virtue of the deed the manner in which the income had been 
treated by Dharma Rao restored the properties comprised there- 
in to the condition of joint family property. The High Court 
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by order dated 16th November, 1936, accordingly held that the 
appellant was not entitled to have recourse to the attached pro- 


perties in execution of his decree, and this is the decision now 
complained of. 


There is a good deal of evidence upon the question 
whether the deed of sale (Exhibit B) was intended by the 
parties thereto as an agreement between them or was executed 
merely to bring into existence a document which might, con- 
trary to the truth, appear to have taken away from Kasibabu 
his interest in the properties comprised therein. Upon a full 
consideration of this evidence their Lordships are of opinion 
that the view taken by Mockett and Lakshmana Rao, JJ., in 
the High Court has the greater reason and should prevail. In 
1900 Kasibabu had just attained the age of eighteen years and 
Dharma Rao was thirty seven. Of a total alleged consideration 
of Rs. 12,500 only Rs. 650 is said to have been paid in cash to 
Kasibabu at the time the rest being accounted for in the deed 
by recitals about debts of the joint family, of the parties’ own 
branch of the family and of Kasibabu personally, and by a 
Statement that Rs. 1,000 had been paid as earnest money. 
Though accounts kept by Dharma Rao over many years are in 
evidence there is no satisfactory proof of the existence of the 
alleged debts of their father and none at all that these were in 
1900 pressing or that payments were made by Dharma Rao in 
discharge of them. It is reasonably clear from these accounts 
that they draw no distinction between properties sold to 
Dharma Rao by Exhibit B and other properties in which 
Kasibabu retained his original interest as a co-parcener. He 
and his family are shown to have been provided for out of 
the income of the family as a whole down to 1908 when the 
four branches became divided in status, and thereafter out of 
the income of the branch. It is not easy to account for such a 
transaction as.the deed discloses save upon the ground that 
Kasibabu was thought to be foolish and extravagant and given 
to bad habits likely to lead to his dissipating his property. 
There is direct evidence contradicting one of the recitals as to 
his having taken a loan during his minority, and there is evid- 
ence of statements made by Dharma Rao disclaiming that by 
the deed he had become entitled to his brother’s share. In 1912 
at the making of the record of rights no such effect appears to 
have been given to the deed. There was another deed in 1910 
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whereby Kasibabu purported to divest himself of other proper- 
ties in favour of a nominee for Dharma Rao, and there is also 
to be considered the fact that Dharma Rao in 1927 made an 
ineffective because unwitnessed will purporting to leave all his 
properties to the respondents. In the present case the oral 
evidence as to which the courts in India have differed must be 
judged mainly upon the probabilities arising out of the proved 
documents and the admitted facts. Their Lordships think it 
sufficient to say that the careful and detailed examination of 
the evidence given by Lakshmana Rao, J., in his judgment 
appears to them to be convincing and that they agree with the 
High Court in regarding the deed of sale as being merely 
“nominal” in the sense that it was not intended to have effect 
upon the right of the parties inter se. 


Even so, and upon the footing that Exhibit B is only a 
sham, and not a real transaction, the appellant has contended 
before the Board that it would in law divide the interest of the 
parties thereto so as to put an end to the jus accrescendi or 
right of survivorship between co-parceners. The learned judges 
of the High Court do not appear to have contemplated that a 
document which was not the expression of an agreement at all 
and not intended to have- effect upon the rights of the parties 
could have the important effect of changing their undivided 
status. The repeated references in Exhibit B to the one-tenth 
share of eachof the two brothers have been emphasised in 
argument for the appellant but, while they do not seek in any 
way to qualify what was said in Appovier’s caset, their Lord- 
ships are unable to hold that co-parceners who intend to remain 
joint and undivided become divided contrary to their intention 
because for purposes of pretence they refer to their interests as 


‘represented by a fractional share. Where a third party has 


been induced to act upon the footing of such a document as 
Exhibit B, very different questions may arise by reason of 
estoppel or otherwise, but the question in the present case is 
limited to the parties themselves and to the immediate effect of 
the deed. Even a member of a Mitakshara family may some- 
times be forgiven for speaking of his “one-third share” instead 
of using the more accurate but more elaborate expression “the 
share which if a partition were to take place to-day would be 
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one third.” But in the present case the reference to the shares 
as “one-tenth” shares is part of the pretence of sale. When 
once the conclusion is reached that Exhibit B is not the expres- 
sion of any intention or agreement to transfer Kasibabu’s 
interest to Dharma Rao propriety or impropriety of language 
matters little since the deed does not warrant any inference of 
a previous or independent agreement to hold in divided 
shares. 

Their Lordships are of opinion that it is not shown as 
regards the properties now in question that Dharma Rao had 
before his death ceased to be joint with Kasibabu’s sons. 
They will humbly advise His Majesty that this appeal should 
be dismissed. The appellant will pay the costs to the first and 
second respondents, 

Solicitors for Appellants: Lambert & White. 

Solicitors for Respondents: Hy. S. L. Polak & Co. 

R.C.C. 


K. S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO, 


Koothoor Cherappan and another .. Petitioners* (Petitioners 
1 and 6) 





v. 

T. K. S. S. Sankara Aiyar and Respondents (Respon- 
Subbayya Aiyar by partner Sub- dents and Petitioners 3 
bayya Aiyar and others. to 5 and 2). 


Civil Procedure Code (V of 1908), O. 21, r. 90—Sale of undivided share in 
the properties of judgment-debior—Application to set aside by co-sharers— 
Application not sustainable. 

Where a sale of properties of the judgment-debtor was made but what 
was sold was only an undivided share in certain items of property and the 
petitioners applied under O. 21, r. 90 C. P. Code to set aside the sale in regard 
to such items as had fallen exclusively to their shares under an arbitration 
award previous to the sale itself, on the question whether the application was 
sustainable, 

Held, that the petition was unsustainable. The petitioners as claimants 
‘by a paramount title were not affected in any way by the sale. What was 
sold was only an undivided share in certain items and if the purchaser 
wanted to realise the fruits of his purchase, he would have to file a suit for 
partition and separate possession of the share purchased and then it would 
be open to the petitioners to resist his claim. 


* C.R.P.No. 455 of 1939. 5th March, 1941. 
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Mt. Mehr Bano v. Sher Mahomed, A.I.R. 1936 Lah. 969, dissented from. 
Shirin Begam v. Agha Ali Khan, (1895) I.L.R. 18 All. 141 and Subbara- 
yadu v. Pedda Subbarazu, (1892) I.L.R. 16 Mad. 476, referred to. 

Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the District 
Court of South Malabar dated 13th September, 1938 and made 
in C. M. A. No. 39 of 1937 preferred against the order of the 
Court of the District Munsif of Chowghat dated 26th May, 
1937 and made in E. A. No. 22 of 1937 in R. E. P. No. 2022 
of 1934 in O. S. No. 34 of 1934. 

K. P. Ramakrishna Aiyar for Petitioners. 

K. Rajah Aiyar for Respondents. 


The Court delivered the following 

JUDGMENT,—The main question for decision in this Civil 
Revision Petition is whether the application of the petitioners 
under O. 21, r. $0, Civil Procedure Code out of which this 
petition arises is sustainable. The relevant facts are few and 
are these. In execution of a decree obtained by the first res- 
pondent against the second respondent, one-fourth share in 
certain items of immoveable property were attached, and sold. 
The second respondent and the petitioners were co-owners. 
entitled each to a third share in all the properties that were 
attached. But subsequent to the attachment there was am 
agreetnent to refer the matter to arbitration and there was an 
award in and by which the properties were divided into three 
equal shares and some of the items which formed the subject- 
matter of the attachment exclusively fell to the share of the 
petitioners. The sale in court-auction in execution of the 
decree of the first respondent took place subsequent to this 
division. This application is by the petitioners to set aside the 
sale in regard to the properties which fell exclusively to their: 
shares. The learned District Munsif allowed the application of 
the petitioners but the learned District Judge reversed it, but. 
the ground on which he did so is not supported by the learned 
counsel for the first respondent. But he contended that the 
application under O. 21, r. 90 is not sustainable. His conten- 
tion is that the petitioners clairm by title adverse to and 
paramount to that of a judgment-debtor and they dre not there- 
fore persons whose interests were affected by the sale. It seems. 
to me that this contention is well founded. The corresponding 
section in the old Civil Procedure Code was S. 311 where the 
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corresponding expression was “any person whose immoveable 
property has been sold.” A Full Bench of the Calcutta High 
Court has interpreted this to mean a person whose interest is 
affected by the sale. It is this interpretation that was adopted 
in the Code of 1908 by enacting O. 21, r. 90. In Asmutun- 
nissa Begum v. Ashruff Alii, the person who made the applica- 
tion is the person who claimed under the sale from the judg- 
ment-debtor prior to the attachment. Sir Petheram, the learn- 
ed Chief Justice, observed in the course of the judgment thus: 


“,.. a person claiming by title paramount to the judgment-debtor is not 


within the meaning of the words “any person” in the section, inasmuch as his 
title to the property is not affected by the sale, whether it were regular or 
irregular, and therefore cannot apply to the Court to set aside the sale.” 


This interpretation was also accepted by our High Court. 
Vide Subbarayadu v. Pedda Subbarazu2. On the language of 
the section it seems to me, if I may say so with respect, that 
this is the correct interpretation. A sale can be set aside 
under O. 21, r, 90 only on the ground of material irregularity 
or fraud in publishing or conducting it. Where an applicant 
seeks to set aside a sale on the ground that his property has 
been sold and that the property does not belong to the judg- 
ment-debtor, he is not complaining of any material irregularity 
or fraud in publishing or conducting the sale. The section 
assumes that the Court has jurisdiction to sell but in the proce- 
dure that is adopted, that is, either in publishing or conducting 
the sale, there was a material irregularity. Where the complaint 
is that the property not belonging to the judgment-debtori 
sold, the sale is a nullity because what would be sold and pur- 
chased would be only the right and title of the judgment-debtor 
and if he has no title, nothing would pass under the sale, and 
no question of setting aside the sale would arise. This is the 
view taken by the learned Judges of the Allahabad High Court 
in Shirin Begam v. Agha Ali Khan®, on the corresponding 
S. 311, Civil Procedure Code. Burkitt, J., in the course of the 
judgment remarked thus at p. 145: 


Oo pw NE cence the words ‘set aside’ are inapplicable to the case of a sale 
which is null and void. That which is a nullity cannot, from its very nature, 
be ‘set asidé’ as was held by the Bombay High Court in Shivaji Yesji 
Chawan v. The Collector of Ratnagiri*.” 

With tHese observations I respectfully agree. Mr. Rama- 


krishna Aiyar relied on a number of cases on O. 21, r. 89, but 
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it is not necessary for me to deal with them because the expres- 
sion used there is “any person holding an interest in the pro- 
perty”, whereas the language used in O. 21, r. 90 is “any person 
whose interests are affected”. The fact that under the section 
no relief can be given unless the applicant has sustained sub- 
stantial injury shows that the person claiming by title paramount 
was not meant to be the person whose interest is affected by 
the sale. It may be that a cloud is cast on his title by reason of 
the sale which might furnish a cause of action for a declaratory 
suit; but casting a cloud on title is not substantial injury within 
the meaning of the rule. Mr. Ramakrishna Aiyar relied on a 
ruling in Mt. Mehr Bano v. Sher Mahomedt, for the view that 
even strangers can come in under O. 21, r. 90. If the decision 
was meant to lay down that persons claiming by title paramount 
to that of the judgment-debtor can make the application under 
that section, I respectfully dissent. The petitioners are not in 
any way affected by the sale. What was sold was only an 
undivided share in certain items and if the purchaser wants to 
realise the fruits of his purchase, he will be obliged td file a 
suit for partition and separate possession of the share purchas- 
ed and it will be open to the petitioners to resist his claim and 
therefore they are not in any way hurt. 

In the result the Civil Revision Petition fails and is dismis- 
sed but I make no order as to costs. ; 


K. C. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. Justice PANDRANG Row AND MR. JUSTICE 
KING, 


N. Kunjithapatham Pillai .. Appellant® (12th Respon- 
dent) 
2. 

Saraswathi Ammal and others .. Respondents (Petitioners). 

Limitation Act (IK of 1908), Art. 182 (2)—Appeal from order onexecu- 
tion petition—Death of appellant—Abatement for want of legal represen- 
tative—Order of appellate court dismissing the appeal on the ground of 
abatement of appeal—Starting point for limitation for fresh E. P, 


Where an appeal from an order allowing an E. P. abated on 23—6—1933 
by reason of the appellant’s death on 23—-3—1933 and the failyre to apply to 
bring her L. R. on record within 90 days therefrom, but there was a formal 
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order by the appellate court on 17—-9—1935 stating that the appeal had 
abated, on the question whether limitation for a fresh E, P. would start 
from 7—9—1935, 


Held, that limitation would run from the latter date only and that an 
order stating that an appeal had abated for want of legal representatives 
came within Cl.2 of Art. 182 of the Limitation Act and time ran from the 
date of such order for the execution of the decree. 

Gohur Bepariv. Ram Krishna Shaka, (1927) 32 C.W.N. 387, followed. 

Appeal against the order of the District Court of West 
Tanjore at Tanjore dated 25th January, 1939, and made in 
E. P. No. 25 of 1938 in O. S. No. 5 of 1925. 

R. Sundaralingam for Appellant. 

K. P. Ramakrishna Aiyar for Respondents. 

The judgment of the Court was delivered by 

Pandrang Row, J.—The only question raised in this appeal 
is whether the petition in the Court below was barred by limita- 
tion. The article which is admittedly applicable is Art. 182 of 
the Limitation Act. The question is whether the petition was 
Presented within three years after the date of the final order in 
E. P. No. 139 of 1930. That E. P. was allowed by the District 
Court on the 3rd August, 1932, and an appeal preferred from 
it by the respondent Sivagamu Amma is said to have abated on 
the 23rd June, 1933, because Sivagamu Amma the appellant 
therein, died on the 23rd March, 1933, and no application to 
bring her legal representative on record was made within 90 
days from that date. An application was made to set aside the 
abatement (C.M.P. No. 3812 of 1933) and that was dismissed 
on 17th November, 1933. There was however a formal order 
made on the 17th September, 1935, by a Bench of this Court to 
the following effect: “Appellant dead. Appeal abates.” If 
this order of 17th September, 1935, can be said to be the final 
order in the appeal, it is admitted that there would be no bar of 
limitation. If, on the other hand, the date from which the three 
years period of limitation is to be counted is taken as 23rd 
June, 1933, when the actual abatement took place or as 17th 
November, 1933, when the application to set aside the abate- 
‘ment was dismissed, the bar of limitation would apply. 

The main question argued before us on behalf of the 
appellant is that the order made on 17th September, 1935, is 
not a final order. The real objection seems to be that because 
the order was unnecessary and was made at a time when one of 
the parties was dead and unrepresented, it cannot be regarded 
as an order at all, and therefore not a final order. Some deci- 
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sions have been quoted to us in support of the proposition that 
an order in so many words declaring that a suit or appeal has 
abated is not necessary under the law as it stands, but no 
authority has been quoted which goes to the extreme length of 
declaring that when an order is actually made declaring that an 
appeal has abated, that order is to be treated as if it had never 
been made. The exact point appears to us to have been decided 
in Gohur Bepari’s casel, and that decision has received the ap- 
proval of their Lordships of the Judicial Committee as will be 
seen from Husain Asghar Ali v. Ramditia Mal2. Gohur Bepari’s 
casel, decided that an order stating that an appeal has abated 
comes within Cl. 2 Art. 182 of the Limitation Act and time 
runs from the date of such order for the execution of the 
decree. This is a decision on the very point which we have to 
decide and in view of the fact that it has received the approval 
of the Privy Council, we see no reason for not following that 
decision. It is perhaps necessary for us to say that we concur 
entirely in the view which has been taken in that case. It 
follows from this that the plea of limitation was rightly dis- 
missed by the Court below. 
This appeal therefore fails and is dismissed with costs. 


K.C. ; A ppe al dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SiR ALFRED HENRY LIONEL Leacu, Chief 

Justice, AND Mr, JUSTICE SOMAYYA. 

Mathrukovil Kizhakkappat Matathil Appellant* (Decree-holder 


Ramalinga Aiyar. —Petitioner—Respon- 
dent) 
v. 
Thavanur Matathil Krishna Pattar’s Respondent (1st Defen- 
son Swaminatha Aiyar. dant—-Respondent Ap- 
pellant). 


Civil Procedure Code (V of 1908), S. 13—Foreign judgment—Cochin 
subject—Change of domicil—Effect on jurisdiction of Cochin Court over the 
subject to pass decree executable in British Indian Courts—British 
Nationality and Status of Aliens Act (1914), (4 and 5 Geo. V, ¢€.17),S.2 (1) 
(a)—E fect. 

A person born of Cochin parents in British India, where they ordinarily 
resided, does not lose his Cochin nationality by acquiring by birth British 

1. (1927) 32 C.W.N. 387. 2. (1932) I.L.R. 60 Cal. 662 at 668 (P.C.). 

* A.A.A. O. No. 71 of 1939. © 26th March, 1941. 
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nationality. The fact that he could claim British nationality under S, 2 (1) (a) 
of the British Nationality and Status of Aliens Act, 1914 will not preclude 
him from having a dual status. Accordingly Courts in Cochin have jurisdic- 
tion to pass a decree against such a subject capable of execution in a 
British Indian Court. Any renunciation of his Cochin nationality after the 
passing of the decree will not affect the jurisdiction of the Cochin Courts to 
pass such decree. 

Appeal against the order of the Court of the Subordinate 
Judge of Tellicherry, North Malabar, dated 21st September, 
1938 and passed in A. S. No. 4 of 1938 (A. S. No. 310 of 
1937, District Court) preferred against the order of the Court 
of the District Munsif of Cannanore dated 25th August, 1937, 
and passed in R. E. P. No. 305 of 1937 (E. P. No. 10 of 1937, 
District Court) in O. S. No. 165 of 1110 M. E. District Court, 
Trichur. 


B. Sitarama Rao and S. Venkatachala Sastri for Appel- 
lant. Poog 


T. M. Krishnaswami Aiyar and C. K. Viswanatha Aiyar 
for Respondent. i 


The judgment of the Court was delivered by 

The Chief Justice—This appeal raises a question of inter- 
national law. It arises out of execution proceedings instituted 
in the Court of the District Munsif of Cannanore. The appel- 
lant had obtained a decree against the respondent in the District 
Court of Trichur, which is in the State of Cochin. For the 
purpose of execution the appellant caused the decree to be 
transferred to the District Court of Tellicherry. The District 
Judge, however, sent the decree to the Court of the District 
Munsif of Cannanore in order that he might hear and decide 
the application for execution. When the application came on 
for hearing, the respondent challenged the right of the Court 
to execute the decree. He claimed that he was a British 
subject with a residence outside the Cochin State and therefore 
the decree could not be enforced against him in a British 
Indian Court. 


The respondent is a British subject because he was born in 
British India, but his parents were subjects of the State of 
Cochin. The fact that he could claim British nationality under 
S.2 (1) (a) of the British Nationality and Status of Aliens 
Act, 1914, does not, however, preclude him from having a dual 
status. Dual nationality is now well recognised. S. 13 of the 
Code of Civil Procedure states that a foreign judgment shall be 
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conclusive as to any matter thereby directly adjudicated upon 
between the same parties or between parties under whom they 
or any of them claim litigating under the same title, except 
under certain circumstances which are set out. There is only 
one exception with which the Court is now concerned and that 
is, the decree must have been pronounced by a Court of com- 
petent jurisdiction. The Trichur Court could only bea Court 
of competent jurisdiction within the meaning of S. 13 if the 
respondent were a Cochin subject, or were resident within its 
jurisdiction when the suit was instituted, or had submitted to 
its jurisdiction. It is common ground that he was resident in 
British India at the time of the institution of the suit and that 
there was no submission to the jurisdiction of the Trichur 
Court. 


The District Munsif held that the respondent was a Cochin 
subject and that the appellant wasentitled to proceed to execute 
the decree which he had obtained in Trichur, but on appeal the 
Subordinate Judge of Tellicherry reversed the decision of the 
District Munsif on the ground that the respondent, although 
born of Cochin parents, had lost his Cochin nationality by rea- 
son of his change of domicile. There can be no doubt that here 
the Subordinate Judge erred. Domicile is not a factor. See 
Dicey’s “Conflict of Laws” (5th Edition p. 405). Therefore, 
if the respondent is a Cochin national the fact that he had 
changed his domicile of origin, if it be a fact, could not affect 
the right of the Cochin Court to adjudicate on a claim against 
him. 

In his evidence in the District Munsif’s Court the respon- 
dent stated that he was not a Cochin subject and this statement 
has been said to amount to a renunciation of his Cochin nation- 
lity, but renunciation after the decree had been passed against 
him cannot help him. See Vecht v. Tayler}, In that case the 
appellant was born in London in 1882. His father and mother 
were both Dutch subjects, but were ordinarily resident in Great 
Britain. On the 8th November, 1916 he was arrested on a 
charge of failing, when called up for military service, to appear 
at the time and place appointed. The case was adjourned to 
the 15th November, 1916. On the 9th November, 1916, the 
appellant made a declaration of alienage under S. 14 (1) of 





1. (1917) 116 L.T. 446. 
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the British Nationality and Status of Aliens Act of 1914, and 
as the result claimed that he was nota British subject and 
therefore not liable to be called up for military service. The 
Divisional Court (Lord Reading, C.J., Ridley and Rowlait, JJ) 
said that the first and fatal answer to the appellant’s case was 
that nothing which happened after the 8th November, could be 
an answer to the charge of failing to submit himself to the 
military authorities before that date. In accordance with the 
same principle, if the respondent was a Cochin subject at the 
date of the passing of the decree any declaration renouncing 
his Cochin nationality after the passing of the decree would 
leave the position unchanged. 

As domicile is not a factor and as it is common ground 
that the respondent was not resident in Cochin at any time 
material and had not submitted to the jurisdiction of the 
Trichur Court, the question resolves itself into whether under 
the law of Cochin, he was a Cochin subject as well as being a 
British subject at the date of the institution of the suit. From 
the time of the passing of 25 Edward III, a son of British 
parents born abroad has always been regarded as a British subject. 
There.were statutes passed in the reigns of Anne, George IJ and 
George III dealing with the question of nationality, but the 
right of the son of a British subject to claim the nationality of 
his father has throughout been recognised. The position of the 
grandson does not call for mention in this case. There was no 
statute in Cochin until 1932 when the Cochin State Nationals 
Definition Act was passed. S. 2 of the Act states that descen- 
dants of emigrants from the Cochin State, born abroad, shall 
be considered to be state nationals for two generations. The 
respondent was born in 1896 and it has been accepted on behalf 
of the appellant that the statute cannot be given retrospective 
effect. In these circumstances the Court has to decide what 
was the law in the Cochin State at the time the respondent was 
born. This question was not considered in the Courts below, 
but it has to be considered in this Court. 

It is manifest from a decision of a Full Bench of the 
Chief Court of Cochin given in the year 1931 that before 1932 
the law of Cochin was the same as the English law on the 
subject. The case was that of Meenakshi Amman. Subramania 
Aiyar!, There it was expressly recognised that a member of a 
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Cochin tarwad could acquire a foreign nationality by birth or 
otherwise and that a person could at one and the same time be 
the subject of more than one State. The Court had to consider 
whether a person born of Cochin parents had acquired British 
nationality and after recognising that dual nationality could 
exist the Court found that the appellant had acquired British 
nationality and was liable under a decree passed by the Subor- 
dinate Judge of Calicut which had been transferred to Trichur 
for execution. That case differs from the present case in that 
the decree was passed by a British Indian Court and sent to a 
Cochin Court for execution, whereas here we have a decree 
passed by a Cochin Court sent to a British Indian Court for 
execution, but the principle is the same. The Chief Court of 
Cochin was the highest Court of the Cochin State at the time 
and the pronouncement by a Full Bench of the Court must be 
accepted as an authoritative statement of the law which existed 
in the State before the passing of the Act of 1932. 

It cannot be denied that the respondent at birth wasa 
subject of the Cochin State, because he was born of Cochin 
parents. The fact that he was born in British India did not 
affect his status in Cochin, and at the time of the institution of 
the suit he had not lost that status, which means that the 
Trichur Court was a Court competent to try the appellant’s 
suit against the respondent. 

For these reasons we allow the appeal and restore the 
decision of the District Munsif. The appellant is entitled to his 
costs here and in the Subordinate Court. 

K.S. Appeal allowed. 


—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTICE VENKATARAMANA RAO. 


Maddimsetti Ramayya .. Appellant* (Plaintiff) 
v. 

The Liquidator of Bollanka Co- Respondents (Defendants). 

operative Credit Society, Rama- 

chandrapur taluk, care of Deputy 

Registrar of Co-operative Socie- . 

ties, East Godavari and another. 
ee 
TT * SA No. 269 of 1940. | 14th March, 1941. 
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Madras Co-operative Societies Act (VI of 1932), Ss. 48,65 and r.22 
{17)—Sale by co-operative society—Claim to the property by stranger—Dis- 
missal of—Suit to set aside under r. 22 (17) without leave of Registrar—If 
maintainable. 

S. 48 of the Madras Co-operative Societies Act only contemplates cases 
where proceedings have to be initiated against a society and not to cases 
where a society was itself a party toan order in proceedings instituted by 
virtue of the Co-operative Societies Act. h 

Where in execution of a decree a Co-operative Society brought certain 
properties to sale andaclaim preferred under r.22 (17) (a) of the rules 
made under the Madras Co-operative Societies Act was dismissed by the 
sale officer, the claimant is entitled to file a suit to set aside the order on his 

claim petition without the leave of the Registrar. Cases which are expres- 
_ Sly ate in the Actare specifically saved by S. 48 from the condition as 
‘to leave. R. 22 (17) (a) to (c) takes effect as if enacted in the Act by virtue 
of S. 65 cl. (4) and as the rule specifically provides fora suit to set aside 
the claim order within six months, the prekin under S. 48 cannot apply 
to such a suit. 


Appeal against the decree of the District Court of East 
Godavari at Rajahmundry in A. S. No. 147 of 1939 preferred 
against the decree of the Court of the District Munsif of 
.Ramachandrapur in O. S. No. 230 of 1938. 

K. Bhimasankaram for Appellant. 

A. Lakshmayya for Respondents. 

The Court delivered the following À 

JupcmMentT.—The question. for decision in this second 
appeal is whether the plaintiff’s suit is barred- by S. 48 of the 
Madras Co-operative Societies Act.. Both the lower Courts 
“have dismissed the suit on the ground that it is so barred. 

The question is whether this view is tenable. The facts 
briefly are as follows. The first defendant co-operative society 
obtained a decree against the second defendant in -clim 
No. 2235 of 1932-33 for Rs. 604-13-4 and in exécution of 
the same brought the properties to sale. The plaintiff preferred 
a claim under r. 22 (17) (a) of the Rules ‘made under the 
Madras Co-operative Societies Act on the ground that he was 
a purchaser of the property under a registered sale deed dated 
7th February, 1922. But the said claim was dismissed by the 
sale officer on 29th June, 1938. The plaintiff ‘thereupon filed 
the present suit on 16th November, 1938, within six months of 
‘the said order to set aside the said sale ma to establish his. 

right to the property. Sa tniii 
l The view taken by both the lower Coiris is that ‘tinder 
S. 48 of the Co-operative Societies Act ‘the’ plaintiff should 
have obtained leave of the Registrar to institute the, suit, that 
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the said leave is a condition precedent to such institution and he . 


having failed to do so, his suit must fail. S. 48 of the Co- 
operative Societies Act runs thus: 

“ Save in so far as is expressly provided in this Act, no civil Court shall 
take cognizance of any matter connected with the winding up or dissolution 
of a society under this Act, and when a liquidator has been appointed no suit: 
or other legal proceeding shall lie or be proceeded with against the society 
except by leave of the Registrar and subject to such terms as he may 
impose.” 

It will be seen that the section itself saves cases which are 
expressly provided in the Act and it is only in cases where no. 
such provision is made that the condition that no suit or legal 
proceeding shall lie against the society except by leave of the 
Registrar operates. S.65 of the Co-operative Societies Act 
provides that the Local Government may make rules to carry 
out all or any of the purposes of this Act, and one of the pur- 
poses provided for is the investigation of claims and objections 
that may be preferred against any attachment effected by the 
Registrar or an officer empowered by him. In pursuance of 
this provision rules have been made and S. 65 (4) provides. 
that all rules made under that section shall be published in the 
Fort St. George Gazette and on such publication shall have 
effect as if enacted in this Act. Such rules have been published 
and they take effect as if enacted in this Act and therefore form: 
part of the Act. R. 22 (17) (a) to (c) provides for investiga- 
tion of claims and objections. R. 22 (17) (a) provides that 
where a claim or an objection is preferred, the sale officer 
should investigate the claim or objection and dispose of it on 
the merits and r. 22 (17) (c) is to the effect that where a claim 
or objection is preferred, the party against whom the order is 
made may institute a suit within six months from the date of 
the order to establish his right which he claims to the property 
in dispute but subject to the result of such suit, the order shall. 
be conclusive. Therefore this clause expressly provides that a. 


guit should be instituted within six months to set aside the 


order of the:sale officer to establish the claimant’s right to the 
property. As this suit is expressly provided for by the Act, it 
would come within the saving provided in S. 48. The society 
itself by its liquidator was a party to the order in the claim 
proceedings and the suit is only a continuatiorf of the claim 
proceedings. Vide Phul Kumari v. Ghanshyam Misral. It is 


1. (1907) 17 M.L.J. 618: L.R. 35 LA. 22: I.L R. 35 Cal. 202 (P.C.). 
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not possible to understand why, when the society itself was a 
party to an order, any further leave is necessary from the 
Registrar. That is why no restriction is plan d in r. 22 (17) 
(c) that the leave of the Registrar should be obtained before 
the institution of the suit. It would hardly be in the contem- 
plation of the Legislature that leave should be sought from the 
Registrar at whose instance the sale was ordered. If the 
Registrar should decline to give leave or delay giving leave for 
six months there will be no remedy for the plaintiff and accord- 
ing to r. 22 (17) (c) the order on the claim petition would be 
conclusive. S.48 only contemplates cases where proceedings 
have to be initiated against the society and not to cases where 
a-society itself was a party to an order in proceedings 
instituted by virtue of the Co-operative Societies Act. It 
seems to me therefore that the suit is maintainable. I .there- 
fore set aside the decrees of both the lower Courts and remand 
the suit for disposal according to law. Two cases were relied 
on by Mr. Lakshmayya on behalf of the respondent, namely, 
Subbayya v. Thippa Reddit and Govinda Chetti v. Uttukottai 
Co-operative Society®, but none of them have any bearing 
on the question in issue in this case. 

In the result the appeal is allowed and the suit remanded 
to the file of the District Munsif of Ramachandrapur for dis- 
posal. The respondents will pay the costs of the appellant 
throughout. The appellant will be entitled to refund of Court- 
fee. 

Leave to appeal granted. l 

S.V.V. i Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— MR. JUSTICE Kine’ AND MR. JUSTICE PATAN- 
JALI SASTRI, 

The Land Acquisition Officer, Appellant” (Respondent) 
Calicut, 
v. , - 
S. V. Subba Rao and another .. Respondents (Claimants). 


_ Land Acquisition Act (I of 1894)—Assessing value of pruperty—Method 
of calculation of amount to be awarded as compensation. ` 
U nearest ten ete a aa AR aaa a “Aa aaa anganan eaaa 
1. (1939) 2M.L.J. 604. . , 
2. (1940) 2 M.L.J. 241: I.L.R. 1940 Mad. 929. 
* Appeal No. 224 of 1939. 4th March, 1941, 
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In arriving at the proper value in 1935 of a site with building thereon 
for purposes of awarding compensation under the Land Acquisition Act the 
proper course will be to capitalise the annual rental value of the property at 
33-1/3 years’ purchase in accordance with the practice of this Presidency of 
calculating the profits from any form of landed property as equal to the 
profits made by investing money in gilt-edged securities. Collector of Kisina 
v. Zamindar of Challapalli, (1937) 2 M.L.J. 744: I.L.R. 1938 Mad. 431 fol- 
lowed. 


Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Calicut dated 7th November, 1938 
and passed in Land Acquisition Case No. 157 of 1936, 

The Government Pleader (B. Sitarama Rao) for Appellant. 

K. Kuitikrishna Menon for Respondents. 

The judgment of the Court was delivered by 


King, J.—The subject-matter of this appeal is a small plot 
of land in Calicut measuring 2 cents which has been acquired 
for the purpose of a telephone exchange. Notification was 
issued in 1935. The evidence shows that at the time of the 
notification a building was standing upon the site which had 
originally consisted of four rooms on the ground floor and 
three rooms in the upper storey. In 1932, however, one of the 
rooms on the ground floor had been destroyed, and the whole of 
the upper storey had also been destroyed on account, as the 
claimant puts it, of a portion of the Anjuman building falling 


‘upon it. The owner of this property claimed Rs. 22,000 for it. 


‘The Land Acquisition Officer awarded Rs. 2,700. He arrived 
at this figure by calculating the annual rental actually derived 
from the property (it should be mentioned here that the rooms 
in the lower storey were let out aS shops at Rs. 15 a month). 


-Deducting three months’ rent as necessary expenditure for 


repairs and the payment of tax to the Municipality, the remain- 
ing nine months’ rent comes to Rs. 135. This sum capitalised 
at 20 years’ purchase amounts to Rs. 2,700. The claimant was 
dissatisfied with this award and the matter was referred: to the 
learned Subordinate Judge of Calicut. The learned Judge held 
that by the expenditure of a small sum of money someuse could 
have been made of the original fourth room on the ground 
floor and an additional rent of Re. 1 per month obtained. He 
calculated therefore the net rent after deducting necessary 
expenses at Rs. 144 and capitalised this sum at 33-1/3, years’ 
purchase instead of 20 years, following the decision of a Bench 
of this Court.in Collector of Kistna v. Zamindar of Challapalli. 


1. (1937) 2 M.L.J. 744: LL.R, 1938 Mad. 431. 
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The amount of Rs. 2,700 was thus increased to Rs. 4,800. 
Against this decision the Government has appealed and the 
claimant has filed a memorandum of cross objections. It 
should also be mentioned at this stage that under S. 27 (2) of 
the Act the Subordinate Judge in enhancing the award of the 
Collector ordered that no costs should be paid by the Collector 
to the claimant. 

The first question which arises in this appeal is whether 
the learned Subordinate Judge was correct in adopting 3-1/3 
years’ purchase in capitalising the rental value of the property. 
We are of opinion that he was correct. It is clearly laid down 
in the case already cited thatit has long been the practice of 
the Courts in this Presidency to calculate the profits from any 
form of landed property as equal to the profits made by invest- 
ing money in gilt-edged securities, It is no doubt argued on 
behalf of the Government in this appeal that a purchaser of 
house property ina Municipality like Calicut would expect to 
get more for his money than if he had invested it in Govern- 
ment securities. But on this point there is no evidence availa- 
ble in the proceedings before the learned Subordinate Judge, 
and we have not been shown any authority in which any dis- 
tinction of this kind has been drawn between sites in a Munici- 
pality and sites in the country. We are of opinion that the 
learned Subordinate Judge was right in following the authority 
of Collector of Kistna v. Zamindar of Challapallii, and in view 
of the fact that there was evidence before him that the rate of 
interest obtainable on Government securities in 1935 was only 
3 per cent. the method of capitalisation by taking 33-1/3 years’ 
purchase is mathematically correct. 

The other question raised in the appeal is one of costs. It 
is argued that the learned Subordinate Judge, acting under 
S. 27 and finding that the claimant had.made an extravagant 
claim would have better exercised his discretion not only by 
refusing costs to the claimant but by ordering the claimant to 
pay part of the Collector’s costs. We see no good reason for 
interfering with the discretion exercised by the learned Subor- 


dinate Judge, and particularly so in view of the manner in 
which we proceed to dispose of the memorandum of cross 
objections. e 


The main question raised in the memorandum of cross: 


objections is an objection to the procedure of the Land Acqui- 
1. (1937) 2 M.L.J. 744: LL.R. 1938 Mad. 431. 
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sition Officer and to a lesser extent the procedure of the learn- 
ed Subordinate Judge in refusing to recognise that the true 
rental value of the property acquired might not be something 
higher than the rent actually received by the claimant. No 
doubt on this basis an additional rent of Re. 1 has been allowed 
by the learned’ Subordinate Judge in making his calculations. 
But we do not think that this amount is sufficient. As already 
stated, there is evidence that before 1932 the building was a 
larger one with more accommodation available. There is evid- 
ence that for a short time in 1932 a rent of Rs. 9 was actually 
received from the upper storey. There is evidence that the 
reason for the collapse of the upper storey and of one of the 
rooms below was not any structural defect in the building itself 
but the fact that a neighbouring building fell upon it and this 
evidence has not been subjected to any cross-examination. We 
think therefore that although this aspect of the case has not 
been dealt with in any detail in the evidence, it is reasonably 
certain that a purchaser by expending whatever is necessary to 
put the building once again into proper order, and restoring it 
to its original size could obtain a rental considerably higher 
than Rs. 15. Of course to do this he would have to incur con- 
siderable expenditure, but we feel certain that the net result 
would be to his advantage. It is conceded that if in fact the 
present owner of the property has neglected it in such a way as 
not to derive the true economic rent from it, he should not be 
penalised on this account by his not being awarded the true 
market price. The true market price is what a purchaser would 
give with all possibilities of the purchase present to-his mind. 
It is of course difficult for us to assess this true market value 
in view of the paucity of the evidence. But we are of opinion 
that justice will be done as between both parties by rane 
this rental value at Rs. 20 a month. 


The result will be that the amount payable to the claimant 
should be enhanced to Rs. 180 multiplied by 33-1/3 and to this 
of course, will. be added the usual 15 per cent. compensation. 
Now that we have enhanced not only the award of the Land 
Acquisition Officer, but the award of the learned Subordinate 
Judge, we are certainly unable to regard the claimant’s 
original claim as so extravagant as to require that he should be 
called upon to pay any of the Collector’s costs. The result is 
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that the appeal is dismissed with costs, and the memorandum 
-of cross-objections allowed with proportionate costs, 
K, C. Appeal dismissed. 
[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT; —SIR ALFRED HENRY LioneEL Leacu, Chief 
Justice, MR. JUSTICE VENKATARAMANA RAO AND MR. JUSTICE 
PaTANJALI SASTRI, 
Y. G. Feria Muniswami Mudali and Appellants* (Defendants 


others. 4 to 7 and L. R. of 7th 
Defendant) 
v. 
.Sena Narasappa Mudali (deceased) Respondents (Plaintiffs 
and others. and Defendants 1 to 3 
and L.Rs. of Plaintiffs). 


Madras Estates Land Act (I of 1908), Ss. 6 cl. (6) and 112—Ijaradar 
—Sale by, for arrears of rent, under 5. 112—Sale of some lands and mort- 
gage of other lands by ryot—Transferee recognised as ryot by accepting rent 
—Procedure under S. 146 not followed—If recognition enough—Transferee 
if a defaulter—Notice to transferee of sale—No notice of sale to transferor 
—Sale, if valid—No exchange of patta with transferee—If sale valid— 
Objection if can be taken in a civil court—Auction sale by ijaradar and pur- 
chase by ijaradar during period of ijara—Effect of—If purchase valid. 

A transferee of ryoti land in an estate who has been accepted by the 
Jandholder as the ryot becomes a defaulter on failure to pay rent notwith- 
‘standing that the procedure contemplated by S.146 has not been complied 
with. A transferee could be recognised as aryot without any formality 
and if he was so recognised he becamea defaulter on failure to pay rent 
irrespective of whether a patta was issued to him or not. 

Definition of ‘defaulter’ in The Midnapore Zamindari Co.v. Muthup- 
pudayan, (1920) 40 M.L.J. 213: I.L.R. 44 Mad. 534, held to be too limited. 

The provisions of S. 112 could not however be invoked by the landholder 
unless he had in fact issued a patta to the transferee and a sale without such 
-patta is unlawful. But where notice of sale has been duly served on the 


: defaulting ryot he must file a suit in a Revenue Court within 30 days; other- 


wise he will be precluded from challenging the sale on any of the grounds 
which could be urged in a suit under S. 112. 
Lakshmana Aiyar v. Aiyaswami Chettiar, (1941) 1 M.L.J. 1, explained. 
Raju Goundan v, Kuppu Goundan, A.LR. 1936 Mad. 402, approved. 
Where a ryot sold a portion of his holding and mortgaged the other 
portion, and the landholder recognised the transferee as the ryot the trans- 
‘feree becameethe ryot of the purchased holding and when he commits 
default in payment of rent, he is a defaulter and a sale with notice to him 
runder S. 112 though without notice to the transferor is valid. 


ee aa 


* S. A. No. 820 of 1936. 21st February, 1941. 
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With regard.to the mortgaged portion, the transferor continues to be 
the ryot and a sale,with notice to the mortgagee alone but without notice to. 
the transferor is invalid and the sale can be questioned by a suitina civil 
Court. 


Rajah of Ramnad v. Venkataramier, (1922) 43 M.L.J. 264: ILR. 45 
Mad. 890 (F.B.), applied. 


The right of occupancy referred to in S. 6 cl. (6) is the right of perma- 
nent occupancy and anything short of this can be purchased by the ijaradar. 


When an ijaradar purchases a holding during the period of his ijara in 
a sale held by him for arrears of rent, what happens’ is that the defaulting 
tenant loses his holding in which he held an occupancy right, while the 
ijaradar acquires the holding but without acquiring the occupancy right. 
S. 6 (6) does not operate as an absolute bar to the ijavadar purchasing at the 
auction. 


Mahammad Gosukoni ýy. Mahammad Sekka Maracayer, (1935) 70 M.L.J. 
146: I.L.R. 59 Mad. 779, approved. 


If after his purchase the ijaradar lets in a tenant during the period of 
the ijara the tenant will automatically acquire a permanent right of occu- 
pancy. If he does not lét in a tenant the ijaradar will be left on the expira- 
tion of his ijara merely with the right to possession of a non-occupancy 
ryot. 

Appeal against the decree of the District Court of Chittoor 
dated the 3rd February, 1936 in A. S. No. 69 of 1935 prefer- 
red against the decree of the Court of the District Munsif of 
Sholinghur dated the 24th January, 1935, in O. S. No, 54 of 
1934. l | f 

S. Ramaswami Aiyar, S.V. Venugopalachari and S. A. 
Seshadri Aiyangar for Appellants. 

A. Bhujanga Rao and D.R. Krishna Rao for Respondens: 


23rd October 1940. The Opinion of the Court was as 
follows: 


The Chief Fustice.—This appeal raises questions of impor- 
tance with regard.to the interpretation of the Madras Estates’ 
Land Act, 1908. As the case is not concerned with any of the 
alterations made by the amending Acts of 1934 and 1936 the 
sections to which I shall refer in the course of this judgment 
will be those of the original Act. 


On the 30th November, 1925, Sadayappa Govindappa 
Mudali, a tenant of ryoti lands in the village of Malapudi, 
which is in the Karvetnagar Zamindari, sold his interest in 
certain of the lands to one Kanniappa Mudali and mortgaged 
his. interest in other of.the lands to one Kandappa Mudali. 
The lands sold to Kanniappa have been referred to as the A 
schedule lands and the lands mortgaged to Kandappa as the B 
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schedule lands, and it will be convenient to continue these 
descriptions. On the 29th June, 1926, Kanniappa sold his 
rights in the A schedule lands and Kandappa assigned his 
rights as mortgagee in the B schedule lands to the first respon- 
dent. The owner of the Zamindari was one Vijayammal, who 
leased the whole village to the fourth appellant in 1929 for 
three faslis. The period of the lease commenced from the Ist 
July, 1929, and terminated on the 30th June, 1932. As the 
result, the fourth appellant became the ijaradar, or the farmer 
of the rents, of the A and B schedule lands and subject to the 
prohibition of S. 6 (6) of the Act which says that an ijaradar 
shall not, while so holding, acquire otherwise than by inherit- 
ance or devise a right of occupancy in land comprised in the 
ijara. When Vijayammal granted this three years’ lease to the 
fourth appellant the first respondent was in possession of the 
A schedule lands as a ryot-with a permanent right of occupancy, 
and admittedly he continued to hold the lands in such capacity 
under the fourth appellant. It has been suggested in the course 
of this appeal that he also held the B schedule lands in the same 
capacity, but this has not been proved and it must be assumed that 
they were being cultivated by Sadayappa Govindappa Mudali 
or his sub-tenants. So far as this appeal is concerned, the first 
respondent must be treated merely as the mortgagee of the B 
schedule lands. The first respondent defaulted in the payment 
of his rent in respect of the A schedule lands for fasli 1339 
(1929-30) and default was also made in the payment of the 
rents due for this period in respect of the B schedule lands, 
The result was that the fourth appellant as the ijaradar issued 
notices under S. 112 of the Madras Estates Land Act, but these 
tiotices were only served upon the first respondent. It is 
common ground that no patta was ever tendered to the first 
respondent, but he was accepted as the lawful transferee and as 
the holder of the permanent right of occupancy of the A 
schedule lands. The notices issued by the fourth appellant 
under S. 112 were ignored and in due course the lands compris- 
ed in both the schedules were sold by the Collector for default 
in payment of rents, the fourth appellant being the purchaser. 
The sales took place on the 26th August, 1931, that is, before 
the term of the ijara expired, but possession was not delivered 
to him till the 4th February, 1933, which was more than seven 
months after the term had expired. l 
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On the 2nd February, 1934, the first and second respon- 
dents filed a suit in the Court of the District Munsif of Sholin- 
ghur for a decree setting aside the sale of the A schedule lands 
on the ground of irregularity and directing that possession be 
given to them. They also asked for a declaration of their 
rights as mortgagees of the B schedule lands. The second 
respondent is the brother of the first respondent. There were 
seven defendants, the third, fourth and fifth respondents, and 
the four appellants in this appeal. The third, fourth and fifth 
respondents were made parties as sub-tenants of the first and 
second respondents who had attorned to the fourth appellant 
after he had purchased the A schedule lands at the auction. 
The first and second appellants purchased from the fourth 
appellant the interest which he acquired in the suit properties 
in the auction, and the third appellant is his agent. The 
plaintiffs-respondents averred that the sale was invalid because 
notice under S. 112 had not been served on the original 
patiadar Sadayappa Govindappa Mudali, that S. 6 (6) operat- 


-ed as an absolute bar to the fourth appellant becoming the 


auction purchaser, and that after the sale had taken place 
the rents which were owing were paid, as the result of which 
the rights of all the defaulting ryots were restored. The 
fourth appellant and the other contesting defendants denied 
that the suit was maintainable and averred that the lands had 
been lawfully sold. They also denied that there had been any 
payment of the arrears of rent after the sale had taken place. 
The District Munsif held that the sale was invalid because 
notice had not been served on the pattadar under S. 112 and 
that consequently the suit was cognizable by a Civil Court. He 
considered that S. 6 (6) was not a bar to the ijaradar purchas- 
ing at the auction, and he accepted the evidence of the plaintiffs- 
respondents that after the sale the arrears of rent had all been 
paid and the position of the ryots fully restored. On these 
findings he granted a decree declaring that the plaintiffs-respon- 
dents were entitled to the A schedule lands as owners and to 
the B schedule lands as mortgagees and directing the defendants. 
to surrender possession of the A schedule landsto the plaintiffs. 
The appellants appealed to the District Judge of Chittoor. The 
District Judge considered that the chief question “which arose 
for consideration was whether an zjaradar who had bought in 
a ryot’s land for arrears of rent was entitled to hold the land as 
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an occupancy ryot after he had ceased to be a landholder, and 
as in his opinion S. 6 (6) operated as a bar he held that the 
Collector should have refused to deliver the lands to the fourth 
appellant. On this ground he dismissed the appeal. The other 
questions raised in the trial Court were argued but in the 
opinion of the District Judge they did not really matter, 
although he held that the allegation of the plaintiffs-respondents 
that the fourth appellant had accepted the arrears of rent and 
treated the rent sale as a nullity was both ‘false and an obvious 
a{ter-thought.’ In making this sweeping assertion the District 
Judge did not discuss the evidence and it will be necessary to 
return to this matter later. 


In this Court the appellants have advanced two arguments 
in support of their appeal. In the first place they say that the 
suit was not maintainable because the Revenue Court alone had 
jurisdiction. On the assumption that the first respondent was 
the holder of the kudivaram right in both the A and the B 
schedule lands they say that inasmuch as he was served with 
notice under S. 112 he ought to have filed a suit in the Revenue 
Court. That was, it is urged, his only remedy. The second 
contention is that the District Judge entirely misconstrued the 
effect of S. 6 (6). The plaintiffs-respondents meet the first 
argument by saying that the A and B schedule lands stand on 
different footings as the first respondent was not the holder of 
the B schedule lands, but was merely a mortgagee, and that in 
any event, there was no valid sale inasmuch as no notice was 
served on the original patiadar, Sadayappa Govindappa Mudali, 
no other patia having been issued since he was in occupation 
of the lands. They deny that the first respondent was a 
defaulter within the meaning of S. 112 and would have it that 
the case comes within the Full Bench decision of this Court 
in Rajah of Ramnad v. Venkataramierl. They also say that the 
District Judge correctly interpreted S. 6 (6), but that he erred 
in holding against them on the question whether the fourth 
appellant had accepted payment of all the arrears of rent after 
the sale had taken place. 

The appellants obviously cannot treat their case with 
regard to the B schedule lands as being on the same basis as 
the A schedule lands. As I have already indicated there is no 
evidence that the first respondent was ever in occupation of the 
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B schedule lands as a ryot; in fact, the fourth appellant and the 
other contesting defendants made no averment to the contrary 
in their written statements. Therefore it will be necessary to 
deal with the A and the B schedule lands separately. For the 
moment, I will confine my observations to the case of the plain- 
tiffs-respondents so far as the A schedule lands are concerned. 


S. 111 says that when an arrear is not paid within the 
revenue year in which it accrued due, it shall be lawful for the 
landholder to sell the holding or any part thereof, in the manner 
provided by the Act in satisfaction of what is due with interest 
and costs of the sale. S. 112 provides that when the landholder. 
intends to avail himself of the powers given by S. 111, he shall 
serve on the defaulter through the Collector a written notice 
stating the amount due for arrears, interest, and costs, the 
period for which and the holding in respect of which it is due, 
and informing him that if he does not pay the amount or file a 
suit before the Collector contesting the right of sale within 
thirty days from the date of service of the notice, the holding 
or any part thereof specified in the notice will be sold. If the 
arrear is not paid and no suit contesting the right of sale is 
instituted within the time stated the landholder may apply 
to the Collector for sale. Notice was served on the first res- 
pondent and ashe took no steps to contest the right of sale 
before the Collector, and as all the requirements of the Act 
with regard to the proclamation of sale and the holding of the 
auction were complied with the sale must be held to be valid so 
far as the A schedule lands are concerned, if the first respon- 
dent is in law a defaulter within the meaning of S. 112. 


The question of the meaning to be attached to the word, 
‘defaulter’ in S. 112 was raised and decided recently by a Full 
Bench of this Court of which I and my learned brother 
Patanjali Sastri were members in Lakshmana Aiyar v. 
Aiyaswami Chettiarl, [S. A, No, 353 of 1937—since reported 
in Lakshmana Aiyar v. Atyaswami Chettiarl.] It was there 
held that a transferee of ryoti land who has been accepted by 
the landholder as the ryot is a defaulter, notwithstanding that 
the procedure contemplated by S. 146 has not been complied 
with, In The Midnapore Zamindari and Co, v. Muthupudayan?, 


a 
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it was held that the word ‘defaulter’ within the meaning of the 
Madras Estates Land Act denotes only the person who is the 
registered pattadar or his heir or the person whom the land- 
holder has become bound to recognize as the ryot under S. 146 
of the Act. The Full Bench considered that this definition was 
too limited and the landholder might, if he so chose, accept the 
transferee without being served with a notice in writing or a 
certified copy of a decree or order of a Civil Court establishing 
the transfer or by the production of a sale certificate, which- 
ever happened to be appropriate. The Full Bench pointed out, 
however, that before action can be taken under S. 112, S. 53 
requires that the landholder shall have issued a patta to the 
transferee, not necessarily bearing his name, but a patta which 
is intended to be the transferee’s patia. In that case, a trans- 
feree had been accepted as a ryot without any formalities and 
a patta had been issued to him though it bore the name of the 
transferor. In the course of the argument in the present case 
it was suggested by Mr, Satyanarayana Rao, on behalf of the 
plaintiffs-respondents that the Full Bench judgment should be 
read as deciding that a person could not be a defaulter within 
the meaning of S. 112, unless in addition to being recognised by 
the landholder as the ryot a patia had been issued to him. 
There is nothing in the language used in the judgment in that 
case which justifies such a construction, and in order to avoid a 
similar argument being raised again, I, asa member of the 
Full Bench and as the member who delivered the judgment, 
desire to say that what was laid down there was that a trans- 
feree could be recognised as a ryot without any formality and 
if he was so recognised he became a defaulter within the 
meaning of S. 112, irrespective of whether a patia was issued 
to him or not. In view of the provisions of S. 53, S. 112 could 
not, however, be invoked by the landholder unlesshe had in fact 
issued a patta to the transferee. It follows from the decision 
of the Full Bench in Lakshmana Aiyar v. Aiyaswaimi C heitiart 
(S.A. No. 353 of 1937) that the first respondent was a defaulter 
within the meaning of S. 112, butas a patta was not issued 
to him either by the Zamindarini or by the fourth appellant as 
the ijaradar, the sale was unlawful. 


But this does not mean that the plaintiffs-respondents 
‘were entitled to challenge the validity of the sale in a suit in a 
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Civil Court. S. 189 (1) of the Act says that all suits and 
applications of the nature specified in parts A and B of the 
schedule can be heard and determined by a Collector or other 
Revenue Officer specially authorized under the Act, and no 
Civil Court in the exercise of its original- jurisdiction shall take 
cognizance of any dispute or matter in respect of which such 
suit or application might be brought or made. Clause No. 12 
of Part A relates to a suit ‘to contest the right of sale of a 
holding’ Therefore a suit to contest the right of sale of a 
holding can only be brought ina Revenue Court. Sub-S. (3) 
of S. 189 provides that the decision of a Revenue Court or of 
an appellate or revisional authority in any suit or proceeding 
under the Act on a matter falling within the exclusive jurisdic- 
tion of the Revenue Court shall be binding on the parties. 
thereto and persons claiming under them, in any suit or proceed- 
ing in a Civil Court in which “such matter may be in issue 
between them.” This sub-section does not however, detract: 
from the absolute prohibition contained in sub-S. (1). It only 
means that where a matter has been decided in-a Revenue 
Court and the decision there is one of the factors in a Civil suit 
the finding of the Revenue Court cannot be questioned and 
must be taken as conclusive on the particular point at issue, in 
the Civil suit. The position then is this. Where notice has. 
been duly served upon a defaulting ryot he must file a suit in a. 
Revenue Court within thirty days; otherwise he will be preclud-. 
ed from challenging the sale on any of the grounds which 
could be urged in a suit under 5. 112. And there is authority 
of this Court for this assertion. 


In Rajah of Ramnad v. Venkataramieri, the Court had to 
consider a case where no notice under S. 112 was given to the 
ryot by the landholder of hisintention to sell. There wasa com- 
plete disregard of the requirements of S.112 in this respect and 
it was held that such a case did not come within Cl. 12 of Part A. 
of the schedule. Consequently the Civil Court had jurisdiction. 
The judgment did not go beyond the particular facts of the 
case and cannot be taken as having any application to a case 
where the notice was duly served although the question referr- 
ed to and answered by the Full Bench was very wide. In 
Ayyamudali Velalan v. Sourimuthu Udayan?, Jackson, J., held 
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that where a ryot, upon whom notice had been served under 
S. 112, contested the landlord’s right of sale on the ground that 
a patia had not been tendered to him under S. 53 he was bound 
to bring a suit in the Revenue Court as such a suit fell within 
Cl. 12 of Part A of the schedule. The learned Judge rightly 
pointed out that the decision in Rajah of Ramnad v. Venkata- 
ramier1, had here no application. In deciding that the Civil 
Court had no jurisdiction in such a case Jackson, J., relied on 
the decision of this Court in Irulappan Servai v. Veerappan?, 
where it was said that. the absence of a patia or muchilika 
would be a ground for a suit before the Collector under the pro- 
visions of Cl. 12. The latest decision on this question is that 
given by Venkataramana Rao, J., in Raju Goundan v. Kuppu 
Goundans, where the learned Judge said: 

“ The correct view in my opinion is that no suit will lie in a Civil Court 
to set aside a sale onany of the grounds which could have been urged to 
contest the right of sale in a suit under S. 112, whether it relates to jurisdic- 
tion or mere irregularity in procedure. But where there is no notice of sale, 
or where the ground of attack relates only to matters arising out of or con- 


sequent on the sale and generally could not be urged in a suit under S. 112, 
the jurisdiction of the Civil Court is not taken away.” 


With these observations I am in full agreement. 


When he was served by the fourth appellant with a notice 
under S. 112 the proper course, if -he wished to contest the 
right of sale of the A schedule lands, was for the first respon- 
dent to file a suit in the Revenue Court. The fact that no patta 
had been issued to him would have entitled him to a decision in 
his favour. He refrained, however, from taking this course 
and so far as the A schedule lands are concerned he cannot 
challenge the validity of the sale in a Civil Court. The sale 
was held after due compliance with all the procedure contem- 
plated by the Act and must stand, unless the evidence tendered 
by the plaintiffs-respondents justifies a finding that after the 
sale had taken place the landholder accepted payment of the 
arrears and thereby cancelled the sale. 


Turning now to the B schedule lands, it is accepted that 
notice was merely served on the first respondent, who was the 
mortgagee. Neither the patiadar nor his sub-tenants were 
given any intimation of the intention to sell for default in pay- 
ment of thé rents due. The omission to serve the pattadar 
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brings the case so far as the B schedule lands are concerned 


‘directly within the judgment in Rajah of Ramnad v. Venkata- 


rvamierl, Therefore the plaintiffs-respondents are in a position 
to maintain the suit to this extent. 


The next question for decision is the effect of S. 6 (6). 
In my opinion the right of occupancy referred to in this sub- 
section is the right of permanent occupancy and anything short 
of this may be purchased by the ijaradar. The right of permanent 
occupancy is not the only right of occupancy contemplated by 


‘the Act. S. 46 provides the procedure by which a ‘non-occu- 


pancy ryot’ of a holding, that is a ryot without a permanent 
right of occupancy, can, subject to certain exceptions which I 
shall mention in a moment, convert his interest in the land into 
a right of permanent occupation for agricultural purposes. He 
must tender a sum equal to two and a half times the annual rent 


. payable in respect of the land together with the cost of prepar- 


ing the necessary instrument. If he does so, the landholder 
must confer upon him a permanent right of occupancy. Excep- 
tions, however, are made in the cases falling under sub-Ss. (4) 
and (5) of S. 6, and sub-S.4 of S.8. Sub-S. (4) of S. 6 states 
that admission to waste land under a contract for the pasturage 
of cattle and admission to land reserved bona fide by the land- 
holder for forest under a contract for the temporary cultivation 
with agricultural crops shall not by itself confer upon the per- 
son so admitted a permanent right of occupation. Sub-S. (5) 
of that section provides that when a landholder has reclaimed 
waste land by his own servants or hired labour he may by con- 
tract in writing prevent any person from acquiring a permanent 
right of occupancy in respect of that land during a period of 
thirty years from the date of the first cultivation after reclama- 
tion. Sub-S. (4) of S. 8 says that in cases where the interest 
of the ryot in the holding has passed to the landholder by trans- 
fer for valuable consideration before the passing of the Act 
otherwise than at a sale for arrears of rent, or has passed by 
inheritance, the landholder shall have the right for a period of 
twelve years from the passing of the Act of admitting any 


person to the possession of the land on such terms as may be 


agreed upon and the pefson so admitted shall not be entitled, 
during this period to the benefit of S. 46. Therefore Ss. 6 and 
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8 “when read in conjunction with S. 46 also show that a person 
may be in lawful-possession of ryoti land for purposes of agri- 
culture without having a permanent right of occupation. S. 153 
sets out the grounds on which a non-occupancy ryot may be 
liable to ejectment by a suit in a Revenue Court. 


Emphasis has been laid by the learned advocate for the 
plaintiffs-respondents on the fact that in sub-Ss. (1), (3), (4) 
and (5) of S. 6 the words ‘permanent right of occupancy’ are 
used and that in sub-S. (6) the expression is merely “right of 
occupancy”, but the explanation for this is that sub-S. (6) was 
taken from the Bengal Tenancy Act, 1885, and the draftsman 
forgot that he had used the adjective “permanent” in the other 
sub-sections. Sub-S. (3) of S. 23 of the Bengal Tenancy Act 
as it then stood read, “A person holding land as an ijaradar or 
farmet of rents shall not while so holding acquire a right of 
occupancy in any land comprised in his ijara or farm.” In the 
Bengal Tenancy Act there is no reference to “permanent occu- 
pancy” but only to “right of occupancy”, although the right 
contemplated is a permanent right. The Calcutta High Court 
has consistently construed S. 23 (3) as not preventing an 
ijaradar from becoming a purchaser at a sale of an occupancy 
holding. If he bought at a sale held in default of payment of 
rent, the occupancy right only ceased and he wasentitled to hold 
the land as a non-occupancy holding, to use the words of Sen, 
J., in Midnapore Zamindari v. The Secretary of State for India 
in Council1, which is the most recent case dealing with the 
subject and in which the earlier cases are referred to. 


The effect of S. 6 (6) of the Madras Act was considered 
by a Bench of this Court in Muhammad Gosukani v. Muhammad 
Sekka Maracayar2, an appeal under CI. 15 of the Letters Patent 
preferred against a decree passed by Curgenven, J., in a second 
appeal. Curgenven, J., said: 

“What happens is that the defaulting tenant loses his holding, in which 
he held an occupancy right, while the ijaradar acquires the holding, but with- 
out acquiring the occupancy right.” 

This opinion was accepted by the Bench which heard the 
appeal, and I consider rightly so. S. 130 expressly permits a 
landholder td bid for or purchase a ryot’s holding which is to 
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be put up for sale for arrears of rent. An ijaradar is’ the 
landholder for the time being and it is difficult to see why he 
should be put in a less advantageous position than a permanent 
landholder when he has had occasion to bring a ryot’s holding 
to sale for default in payment of rent. Ifa landholder buys 
his tenant’s interest, that is, the Rudivaram right, his purchase 
does not change the character of the land from ryoti to non- 
ryoti. The landholder in such circumstances may cultivate the 
holding himself, but if he lets it to a tenant for the purposes of 
cultivation, except in the’ exceptional cases provided for in the 
act, the tenant acquires the right of permanent occupancy. The 


position will not be changed if an ijaradar purchases. If after 


his purchase he lets in a tenant during the period of the ijara 
the tenant will automatically acquire a permanent right of occu- 
pancy. If he does not let in a tenant the ijaradar will be left, 
on the expiration of his lease merely with the right to posses- 
sion of a non-occupancy ryot. Moreover to read S. 6 (6) as 
prohibiting an ijaradar from buying in at a sale might lead to 
great injustice. There might be no other bidders, either as the 
result of boycott or lack of interest. Is the ijaradar in such 
circumstances compelled to leave the defaulting tenant in 
possession? The intention of the Legislature could not have 
been to put an ijaradar in such a disadvantageous position. I 
have stated what I consider to be the reason why the word 
‘permanent’ was omitted from sub-S. (6) of S. 6,,and I do not 
consider that this omission makes any difference. For these 
reasons I hold that S. 6 (6) does not operate as a bar to the 
ijaradar purchasing at the auction. 


The only other question which remains to be considered is 
that with regard to the finding of the District Judge that the 
plaintiffs-respondents had falsely claimed to have paid the 
fourth appellant the arrears of rent subsequent to the sale. The 
District Munsif after a detailed examination of the evidence 
came tothe conclusion that the evidence was true and the 
District Judge ought not to have reversed this finding without 
stating his reasons. As he considered that S. 6 (6) decided 
the appeal he.could have abstained from considering any ques- 
tion of fact, but he did not content himself with this and there- 
fore should have examined the evidence fully and stated_his 
reasons for differing from the District Munsif. As the District 
Judge’s judgment stands this Court has no- guidance as to what 
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was in his mind and'as it has become necessary for this Court 
to decide the question of fact the case will have to be sent back 
to the District Judge for a statement of his reasons for holding 
that the evidence adduced by the plaintiffs-respondents on the 
payment of arrears was false and an afterthought. The 
District Judge will be directed to submit his reasons to this 
Court within three weeks. 

The position may be shortly putin this way. The suit 
does not lie so far as it challenges the right of sale of the A 
schedule lands, but it does lie on the question of whether the 
sale was rendered nugatory by reason of the acceptance of the 
arrears of rent after the sale. So far as the B schedule lands 
are concerned the plaintiffs-respondents are entitled to a decla- 
ration that the sale does not affect the position of the first 
respondent as a mortgagee. 

The question of costs will be decided when the case is 
further considered after the District Judge has submitted his 


reasons for his finding on the facts. 


Venkataramana: Rao, J.—I agree. 

‘Patanjali Sastri, JI agree and have nothing to add. 

[After the report was received, their Lordships examined 
the evidence and held ‘] 

ae ` * 

T these circumstances we agree with the learned District 
Judge and give a finding under S. 103 of the Code of Civil 
Procedure in favour of the fourth appellant. 

The result is that the plaintiffs-respondents will get a 
declaration that so far as the B schedule properties are concern- 
ed the sale doés not affect the position of the first respondent 
as mortgagee, but in other respects their suit will be dismissed. 


“The parties will receive and pay proportionate costs throughout. 


S.VV. o Appeal partly allowed. 
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: Madras Hereditary Village Offices Act (II of 1895), Ss. 13 and -14 (D— 
Office of village blacksmith—Devolution by custom on minors—S uit for 
recovery of emoluments of office—Claim to mesne profits for more than three 
years before suit—Jurisdiction of Revenue Court—Limitation Act (IX of 
1908), S. 6—Applicability. ‘ 


The office of village blacksmith had devolved in accordance with custom 
on the plaintiffs notwithstanding that they were minors. In a suit by them 
for the recovery of the lands forming the emoluments of the office in the 
Court of the Sub-Collector a decree was passed for the possession of the 


ands and for mesne profits for the years 1931-1939 inclusive. In. certiorari 


proceedings to quash the decrée so far as it granted mesne profits for more 
than the three years immediately preceding the suit, r 


Held, that as the plaintiffs were never disqualified by reason of their 
minority for holding the office and S. 6 of the Limitation Act did not apply 
the Collector had no power to grant the plaintiffs a : decree for mesne profits 
for a period greater than three years. 

Petition praying that in the’ ‘circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari calling upon the Sub-Collector, Rajahmundry 
and the District Collector of East Godavari the third and the 
fourth respondents therein to submit all the records in S. S. No. 
21 of 1939 and S. A. No. 8 of 1940 on their respective files and 
to quash the judgment and decree therein as passed without 
jurisdiction so far as it relates to past mesne profits NK 1931 
to 1937. ; 


Kasturi Seshagiri Rao and D: Suryaprakasa Ras for 
Petitioner. 


G. Chandrasekhara Sastry fot Respondents. ` >’ 
The Order of the Court.was pronounced by 


The Chief J usiice.—The petitioner was the first defendant 
in a suit brought by the first and second respondents, in the 
Court of the Sub-Collector of Rajahmundry for the recovery 
of lands forming the emoluments of the office of village black- 
smith -in the village of Arikirevula which is in the East 
Godavari District. The _plaintiffs-respondents obtained a 
decree for the possession of the lands and for the payment to 
them of an amount representing the mesne profits for the years 
1931-1939 inclusive. The petitioner says that the Revenue 
Court had no power to grant to the plaintiffs-respondents a 
decree for mesne profits for more than the three years imme- 
diately preceding the suit, and he asks the Court in certiorari 
proceedings to-quash that part of the decree which is in excess 
of the trial Court’s jurisdiction. < 


et aan, Tan, disa 
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It has been found, and is now accepted to be the case, that 
the office of the village blacksmith devolved in accordance with 
custom on the plaintiffs-respondents, notwithstanding that they 
were minors. The office of village blacksmith appears in the 
list of village offices set out in sub-S. (4) of S. 3 of the Madras 
Hereditary Village Offices Act, 1895. S. 10 (1) states that a 
person shall not be eligible for appointment to one of the offices 
in the list given in sub-S. (1). of S. 3, unless he has attained 
the age of majority, but this provision is not applied in respect 
of offices falling within S.3 (4). Succession to the offices 
mentioned in S. 3 (4) is governed by the provisions of S. 12, 
which says that succession to such offices shall devolve “ in 
accordance with the law or custom applicable thereto at the 
date on which this Act comes into force.” As already indicated 
custom allows the office of the village blacksmith to devolve 
upon a minor, and at all material times the plaintiffs-respon- 
dents have been the holders of this office and entitled to the 
lands forming its emoluments. There has been a specific 
finding to this effect. It appears that the plaintiffs-respondents 
were registered as persons entitled to succeed to the office, 
apparently under the mistaken idea that the procedure contem- 
plated by S. 10 (5) applied. Registration was not necessary 
in this case, but the fact that the names of the plaintiffs-respon- 
dents were registered does not in any way affect their legal 
position. . 

The petitioner relies on S. 14 (1), which reads as 
follows :— 


“No suit preferred before a Collector under the last preceding section 
shall be entertained which is not preferred within three years from the date 
of the cause of action arising, whether such date be before or after the 
commencement of this Act: ` 

Provided that, in the case of a person who, by reason of minority, was 
disqualified for holding office, the right to sue for such office or for the 
recovery of the emoluments thereof shall accrue from the date of his 
attaining majority.” i 

S.. 13 contains provisions relating to suits for the recovery 
of offices and of their emoluments and this is a suit of that 
nature. By reason of the first clause of S. 14 the Collector is 
prohibited from entertaining any such suit unless it has been 
preferred wjthin three years from the date of the cause of 
action. ‘Ifthe cause of action accrued more than three years 
before the presentation of the plaint the Revenue Court has no 
jurisdiction to try it. The proviso to S. 14 (1) does not help 
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the plaintiffs-respondents, as it only applies to the case of a 
person who by reason of miriority was disqualified for holding. 
the office. The plaintiffs-respondents were never disqualified. 
S. 6 of the Limitation Act does not apply [see S..29 (2) (b) 
of that Act]. “For these reasons we are of the opinion that the 
Collector had no power to grant the plaintiffs-respondents a 
decree for mesne profits for a period greater than three years. 
The position is not a very -satisfactory one but the Court can 
only interpret the sections. It is for the Legislative authority 
to make an i n if it considers that the Act operates 
unfairly; 

The result is that we quash the decree so far as it awards 
the plaintiffs-respondents mesne profits for more than three 
years immediately preceding the suit. The petitioner does not 
contend that the decree is invalid in other respects and therefore 
this Court’s order will merely be confined to the matter of 
mesne profits. 

The petitioner i is entitled to his costs. i 

K.S. Decree quashed in. part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

[Ordinary Original Civil Jurisdiction.]' 
PRESENT :—MR, JUSTICE GENTLE, 
“Un the maiter of the Indian Companies Act VII of 1913 





and 
In the matter of the Garland Petroleum Co. (Madras), 
"Limited, in liquidation. ] 
M. F. R. D’Craz ` 


.. Petttioner* 


U. 
K. N. Viswanathan (the ‘Official 
Liquidator) .. Applicant. 

Company—Winding up—Uncalled share money, if assets——Preference 
shareholders—Right to be repaid out of unpaid ordinary share capital. 

Uncalled share money upon issued shares at the date of the winding up 
of a company forms part of the assets of the company. 

Preference shareholders being entitled in winding up to return of capital 
in priority to other shares, unpaid ordinary share capital can be called up to 
meet the amount requiréd to repay the preference share capital. Such pay- 
ment is subject to the discharge of all debts owing by the company and pay- 
ment of charges ranking prior to the preference shares. < 

Where the Articles of Association provided that “no dividend shall be 
payable except out of the net profits arising from the business of the com- 
pany” the preference shareholders are not entitled to be paid any fixed cumu- 
lative preferential dividend from out of the unpaid ordinary share capital. 


* Appin. No. 2332 of 1940 ih — an ee 
c0. P. No. 77 of 1938; ; ie .15th November, 1940. 
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: « Application for directions in O. P. No. 77 of 1938. 

William Lobo for Petitioner. 

O ficial Liquidator in person. 

‘The Court delivered the following © 

JUDGMENT.—The capital of the company was Rs. 50,00,000 
divided into 1,50,000 73 per cent. preference shares of Rs. 10 
each and 3,50,000 ordinary shares of Rs. 10 each. Of these, 
702 preference shares were issued and held by 46 persons 
representing in the aggregate issued capital of Rs. 7,020 and 
14, 245 ordinary shares were issued and held by 105 persons 
representing issued ordinary share capital of Rs. 1,32,450. 68 
of 'the ordinary shares have been fully paid and the remainder 
are partly paid. The matters which now require decision are 
as follows :— 


1. Whether the holders of the preference shares are entitled to be 
repaid the amount of.their capital outof the calls made upon the ordinary 
shareholders in respect of the unpaid portion of their share money, and 

2.. Whether, in addition, the preference shareholders are entitled to a 
cumulative dividend at 73 per cent. upon each preference share. 

Cl. 5 of the Memorandum of Association, which deals with 
capital, is as follows :— 

“The said preference shares shall confer the right to'a fixed cumula- 
tive preferential dividend at the rate of 73 per cent. per annum on the capital 
for the time being paid up therein respectively and shall have priority as to 
such dividend and also as to return of capital in the winding up. over all 
other shares in the capital for the time being of the company, but shall not 
carry any further right to participate in profits or assets. The rights hereby 
attached to the said preference shares may be modified in accordance with 
the ETER s Articles of Association.” 


: ‘This clause gives to the preference’ Turdoides a priority 
over the ordinary shareholders to participate in the company’s 
assets and'to return of capital, in the case of winding up, over 
the other shares‘in the capital of the company. Art. 9 is the 
only article which has any relevance to the matter now before 
me, the material portion of which is as follows: 


“The Cumulative Preference Shares carry a fixed cumulative dividend 
at the rate of. 7$ per cent. per annum on the capital for the time being paid 
thereon and shall both as regards dividend and capital rank in priority to the 
Ordinary ‘Shares but without any further right to participate in the profits 
or assets.’ 

“Ido not find any appreciable modification or alteration in 
the extent of the provisions of Cl. 5 of the Memorandum of 
Association in Art. 9. It is quite clear that, whatever profits 


the company might have made, the preference shareholders 
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would be entitled only to 74 per cent. dividend upon the amount 
of their subscribed capital, and before winding up, the annual 
dividend of 74 per cent. being cumulative, it would follow that, 
a preference shareholder would be entitled to look to the com- 
pany for payment of dividend in respect of any year in which 
it was not paid, out of any future earnings, the dividend must 
be paid upon preference shares before the ordinary shares are 
entitled to receive any benefit. Another matter which is 
beyond doubt is that if in a liquidation the assets exceed the 
liabilities and after payment of all the debts and after return 
of capital invested by the preference shareholders and by the 
ordinary shareholders a surplus remains, then that surplus will 
be divisible amongst ordinary shareholders and the preference 
shareholders will be entitled to no more than the amount of 
their subscribed capital. 


The matter which now requires decision is whether the 
unpaid portion of the shares held by the ordinary shareholders 
can be called up to repay to the preference shareholders the 
amount of their capital. This involves consideration of the 
question whether the unpaid or uncalled capital upon issued 
shares forms part of the capital or assets or both of the com- 
pany. If unpaid share money does form part of the capital and 
assets, then since under Cl. 5 and Art. 9 preference shareholders 
are entitled to return of capital in a winding up in priority to 
all other shareholders, it must follow that, after payment of 
all the debts, the preference shareholders are entitled to be 
repaid the amount of their investment out of calls made- upon 
the ordinary shareholders. Counsel on behalf of some ordinary 
shareholders have informed me that they are unable to find any 
authority which has decided that unpaid or uncalled share 
money does not form part of the assets or capital of the com- 
pany. In my view it does. Supposing a call had been made by 
the company which was due and paid onthe day before the 
company went into liquidation, that money would form part of 
the assets of the company. The fact that it has not been 
called up before the winding up but remains unpaid until the 
liquidator has exercised his powers under S. 156-of the 
Companies Act, does not make the unpaid share capital exclud- 
ed from the assets or capital of the company. In re Sheppard’s 
Corn Malting Company: Ex parte Lowenfield1, observations 





1. 70 L.T.3. 
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are made by learned Lords Justices which are relevant to the 

matter now tobe considered. Lindley, L.J., at p. 5 in the 

course of his judgment said: 
“Ido notthink itis possible to read, in this contingency, ‘surplus 


assets’ in such a sense as to exclude a call whether or not itis wanted at 
all.” 

Davey, L.J., referring to the judgment in the Court below 
at p.6, said: 

“I understand the substance of it, but I do not quite understand the 
form—that the surplus assets do not include uncalled capital. I suppose he 
means by that, and from his judgment, to say, that surplus assets do not 
include capital which has been called up, or may be called up, for the pur- 
pose of adjusting the rights of the contributories, inter se, because undoubt- 
edly the surplus assets conceivably consist wholly of capital which was un- 


called at the commencement of the winding up, and had been called during 
the winding up.” 


The above observations of the learned Lords Justices 
express the view that uncalled capital at the date of the winding 
up does form part of the assets of the company. In Wakefield 
Rolling Stock Co., In rel, Vaughan Williams, J., at p. 172 said: 


“Tt must be remembered that ina winding-up the property of the com- 
pany includes the uncalled capital, and that the rights arising from unequal 
contributions on shares of equal amounts must be adjusted: out of the pro- 
perty, including uncalled capital, not required to satisfy prior claims.” 


The preference shareholders being entitled in winding up 
to return-of capital in priority to other shares, in my view it 
means that unpaid ordinary share capital can be called up to 
meet the amount required to repay the preference share capital. 
In cl. 5 it is provided that, except the priority specified, prefer- 
ence shares shall not carry any further right to participate in 
profits or assets. This makes it clear that in regard to the 
right specified the preference shares are to participate in the 
profits and assets of the company. In Art. 9 the words “shall 
both as regards dividend and capital rank in priority to the 
ordinary shares but without any further right to participate in 
the profits or assets” also clearly indicate that to the extent 
specified preference shares are entitled to priority in the profits 
and assets. I hold therefore that the preference share capital 
can be repaid to the preference shareholders out of calls made 
upon the ordinary shareholders to the extent of the unpaid 
capital on the issued shares. Such payment of course is subject 
to the discharge of all debts owing by the company and payment 
of charges ranking prior to the preference shares. 


1. (1892) 3 Ch. D. 165. 
13 
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A further matter is whether these preference’ shareholders 
are entitled to payment of a sum equivalent to 73 per cent. upon 
the capital of eachshare from the date of the issue of the prefer- 
ence share. Cl. 5 of the Memorandum provides that preference 
shares shall confer the right to a fixed cumulative preferential 
dividend at the rate of 74 per cent. per annum on the capital for 
the time being paid up and Art. 9 provides to the same effect. 
Art. 155 is as follows: 

“No dividend’shall be payable except out of the net profits arising from 
the business of the company,” 

N o dividend can be paid unless the company makes profits. 
This company never made any profits, but always incurred 
losses. No dividend can thereforé be paid. The priority of 
the preference shares for payment of 71 per cent. is in regard’ 
to dividend. ‘As there were no profits which could justify a 
dividend, there can be no dividend payable to the preference 
shareholders. The contention put forward on behalf of the 
preference shareholders is that each share is entitled to a sum 
equivalent to 74 per cent. from the amount of the capital. That 
would amount to interest being payable each year. Neither the 
Memorandum nor the Articles provide for any interest. In my. 
view, ag there were no profits no dividends could be declared 
and were not declared; nothing is payable to the preference 
shareholders in respect of dividend or interest and they are. 
entitled only to repayment of the. actual share capital. There 
will be an order accordingly. 


In this application the’ Official Liquidator seeks aithor 
to draw cheques in favour òf the holders of 68 ordinary fully 
paid shares to make payments to them. In my view, this appli- 
cation ‘is premature. I make no order in regard to that at. 
present. : 

As regards costs, for counsel for preference shareholder 
No. 121 I allow a sum of Rs. 50. For the two learned counsel’ 
who appeared on behalf of two other preference shareholders 
they havé merely adopted the argument of Mr. Lobo, and I 
allow Rs. 17-8-0 each. For the two learned counsel for ordin- 
ary shareholders I allow Rs. 35 each. This will be payable by 
the Official Liquidator out of the assets. The Official Liquida- 
tor will have Rs. 5 (stamp). panes 

K. S. ORI! "Ordered. 


~~ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE WADSWORTH. 
Javvadi Narasimhamurti .. Appellant* (Plaintiff) ` 


v. : 
The Maharajah of Pittapur l 
and another .. Respondents (Defendants). 


Transfer of Property Act (IV of 1882), S. 53—Alienation in favour of 
creditor—Consideration partly fictitious—Transaction when to be avoided in 
entirety—Setting aside fraudulent transfer—Burden of proof. ; 

-, When a-debtor with a view to defeat or delay his creditors colludes with 
one of those creditors and creates a mortgage in his favour for a considera- 
tion which is partly fictitious and partly made up of a true money debt due 
to that creditor. on the finding that the transaction as a whole was a collusive 
transaction intended to defeat or delay creditors, the transaction should be 
set aside as a whole and the creditor who is a party to the fraud should not 
be allowed the protection of the transaction to the extent of his prior debt 
discharged thereby. 


Case-law discussed. 


Ordinarily speaking when a transaction is ‘attacked under S. 53 of the 
Transfer of Property Act the burden lies on the attacking party,to show in 
the first instance that the transaction was a fraudulent transaction intended 
to defeat and delay creditors. When a prima facie case has been established 
on that basis, then the burden shifts to the alienee to show that he isa 
transferee in good faith for valuable consideration. 


Appeal ‘against the decree of the Court.of the Siboidimate 
Judge of Amalapuram dated 31st August, 1937, in A.S. Nos. 10 
and 14 of 1937 preferred against the decree of the Court of 
the District Munsif of Razole dated 11th November, 1936, in 
O. S. No. 72 of 1935. 

M. Appa Row for Appellant. , 

Ch. Raghava Rao for Respondents. 


The Court delivered the following 

JupcmMENT.—This appeal raises a question under S. 53 of 
the Transfer of Property Act. The appellant, who was the 
plaintiff in the Court below, got a small cause decree against 
the second defendant and in discharge of that decree he got a 
mortgage from the second defendant’ for a sum of Rs. 1,000 on 
23rd March, 1934. Besides the amount of Rs. 450 which went 
to discharge the small cause decree, there were two other debts 
of the second defendant which were purported to have been 
discharged aut of the’ consideration for the mortgage. These 
two debts have been found to be fictitious. In a suit of 1931 


* S, A. No. 169 of 1938, ` I th February, 1941. 
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the first defendant had got a decree for rent against’ the second 
defendant and on 8th May, 1934, in execution of that rent decree 
he attached the property covered by the mortgage in favour of 
the appellant. Presumably this property was not the property 
on which the rent decreed fell due, so that there was no question 
of a first charge for rent. The appellant filed a claim in.the 
execution proceedings on the strength of his mortgage. The 
claim petition was rejected and hence he had to file the present. 
suit. The first Court found that the mortgage was good to 
the extent of Rs. 450 which went to discharge the small cause 
decree, that the other items of consideration were not true and, 
gave a decree that the mortgage was valid and binding to the. 
extent of Rs. 450 only. The lower appellate Court agreed with 
the findings of fact, namely, that the consideration was true to 
the extent of Rs. 450 which went to the discharge of the small 
cause decree but that the balance of Rs. 550represented fictitious 
payments, one of which was alleged to have been made by the 
appellant, the mortgagee, himself. The lower appellate Court 
also came to the conclusion that the transaction as a whole 
being in fraud of creditors, it must be declared void as a whole 
and could not be held valid to the extent to which the money 
went in discharge of a prior debt due to the mortgagee. 


Now in dealing with cases falling under S. 53 of the 
Transfer of Property Act in which the consideration is held to- 
be partly good, it is necessary to distinguish between certain 
classes of cases and to remember that S. 53 of the Transfer 
of Property Act does not apply to transactions which, though 
supported by good consideration, might in case of an insolvency 
be impeached as fraudulent preferences. There are three main 
classes of cases: (1) those in which that portion of the con- 
sideration which is true goes to discharge a prior simple debt 
of the transferee himself (as in the present case); (2) cases 
in which that portion of the consideration which is true goes to 
the discharge of a. prior mortgage-debt on the property trans- 
ferred. These cases raise questions of subrogation and, under 
S. 92 of the Transfer of Property Act as amended in 1929, 
questions of registration, with which we are not now concerned ; 
(3) cases in which that portion of the consideration which is 
true goes to discharge prior simple debts due to third parties 
and not to the transferee. In such cases the transfer cannot be 
supported by the argument that the transferee is to some extent 
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getting a payment of his own debt and at the most conniving at 
what might be considered a fraudulent preference. Although 
in Loorthi Odayar v. Gopalaswami Aiyar}, such a transaction, 
being in the form of a mortgage, was held to be good to the 
extent to which the consideration went in discharge of other 
debts of the transferor, this decision has been criticised in 
Appalaraju v. Krishnamurthy? and Muthuvasu Chettiar v. Velu 
Muruga Nadar®, and it is doubtful whether it can now be 
considered good law. A further distinction has been made in some 
of the cases between fraudulent transfers by way of sale and 
fraudulent transfers by way of mortgage and.there has been a 
tendency to regard a mortgage which is supported by. good 
consideration only to the extent to which it discharges a prior 
simple debt due to the mortgagee as standing in a better position 
than a sale carried out in similar circumstances. This distinc- 
tion has been by no means universally accepted and it is difficult 
to see how the general body of creditors are in any better 
position when the debtor’s property is put out of their reach by 
a mortgage for a consideration which is largely fictitious, than 
when the same object is achieved by a fraudulent sale. 


The appellant relies strongly on the decision of Sundara 
Aiyar, J., sitting singly in China Piichiah v. Peda Kotiaht. The 
facts of that case are not very fully stated, but it appears that 
the mortgage which was attacked was to a certain extent 
supported by the discharge of a prior debt to the mortgagee 
and that the rest of the consideration was fictitious, the debtor 
being not at the time in a position to pay all hisdebts. The 
learned Judge points out that in so far as the mortgage was a 
fraudulent preference, it does not come within the mischief of 
S. 53 of the Transfer of Property Act and he seems to draw 
a distinction between a simple mortgage the ‘effect of which is 
to give the real creditor only a security for his true debt, though 


fictitious debts are joined along with the true debt and a similar 


case where the transaction is in the nature ‘of a sale or a mort- 
gage with possession. The learned Judge states that the plain- 
tiff’s claim is only that of a simple mortgagee and his claim is 
simply to recover his money and the fact that the mortgage is 
for an amount larger than he really paid, could be no reason for 
not upholding it to the extent that it is supported by a debt 








1. (1923) 46 M.L.J. 125. 2. (1931) 34 L.W. 949, 
3. (1939) 2 M.L.J. 362. 4. (1911) TL.R. 36 Mad. 29. 


Narasimha- 
murti 
v, 
Maharajah 
of Pittapur. 


Narasimha- 
murti 
v. 
Maharajah 
of Pittapur. 


x r 
102 THE’ MADRAS LAW JOURNAL REPORTS. [1941 


existing'at the dáte of the mortgage and the learned Judge 
distinguishes Chidambaram Chettiar v. Sami Aiyart, as being a 
case of sale. Sundara Aiyar, J.’s»decision has been referred to 
frequently in subsequent cases.of this Court. In some of those 
cases it has been merely differentiated on the ground: that it 
relates to a mortgage held to be in part a fraudulent preference 
and has no bearing on cases of a sale—cf. Muthuvasu Chettiar 
v. Velu Muruga Nadar2. In Sama Row v. Doraisami Chettiar, 
the case is distinguished on the ground that there was no find- 
ing of any collusion between the mortgagor and the mortgagee 
whereby the fictitious sum was to be held by the mortgagee to 
defeat the creditors of the mortgagor; and though the facts in 
Sama Row v. Doraisami Chettiar8, are almost identical with 
those in China Pitchiah v. Peda Kotiah4, the learned Judges, on 
a clear finding that there was collusion, hold that the mortgage 
though supported by prior debts to the mortgagee to the extent 
of more than half of the consideration was a fraudulent 
transfer taken as a whole and could not be split into two trans- 
actions one of .which was good and the other was bad. A 
similar view was taken by the Bench which decided Raja- 
bhadar Mudaliar v. Thiruvengada Mudaliar’, which was also a 
mortgage case and the learned judges observed that if it is 
proved satisfactorily that only a portion of the consideration 
recited in the document did really pass, it is open to the:Court 
to come to the conclusion that the transaction was intended to 
defeat or delay creditors and that in sucha case, the proper 
order of the Court should be to set aside the transaction as a 
whole, because a transaction which is intended to defeat or 
delay creditors cannot be good in part and bad in part. This 
decision does not actually refer to the ruling in China Pitchiah 
v. Peda Kottah4, though the reasoning of the decision must be 
deemed incompatible with that case. In Visvanatha Reddi v. 


‘Venkata Reddié, the learned Judges had to deal with a case of 


a sale for Rs. 2,000 which was supported by good consideration 
only to the extent of Rs, 500 and in dealing with the case in 
China Pitchiah v. Peda, Kotiaht, they observe: 


“Tf the learned Judge meant to lay down that in all cases where ¢ a 
mortgagee paid only a portion of the consideration that he should be given 





(1906) 16 M.L.J. 427: LL.R. 30 Mad. 6. ' ° 
2. (1939) 2 M.L.J. 362. 3. (1912) 24 M.L.J. 266. 
4. (1911) LL.R. 36 Mad. 29. 5. A.L.R. 1928 Mad, 20. o.. 
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a decree for that portion on the footing of that mortgage, with due respect, 
we are unable to agree. If a person whois in embarrassed circumstances 
in order to shield his property from his creditors transfers it to another 
and if only a portion of the considertion recited in the document of transfer 
is paid and the balance is left with the transferee for his benefit and if this 
is done to the knowledge of the transferee, then the transaction is one com- 
ing under S. 53. ..... Where the transfer is bad under S. 53, the trans- 
feree is not entitled as a matter of right to geta mortgage decree for the 
amount actually paid by him. The decision in China Pitchiah v. Peda 
Kotiah}, is opposed to the decisions of this Court as well as of the Privy 
Council.” 

The case in Ponnuswami Pillai v. Quadir Mohideen 
Rowther?, was one of an usufructuary mortgage with a provi- 
sion for the transaction to be treated as a sale if the money 
was not repaid within five years. Of the consideration for this 
deed, part was due to the mortgagee himself and it was held 
that this sum and one other item of consideration was true, but 
that the rest was fictitious and that the whole transaction was 
intended to defraud creditors. The learned Judges consider 
the leading cases including the decision in China Pitchiah v. 
Peda Kotiahi, and hold that the decision in Chidambaram 
Chettiar v. Sami Aiyar3, which was confirmed by the Privy 
Council in Chidambaram Chettiar v. Srinivasa Sastrigal4, 
establishes that where a transaction is intended to defeat and 
delay creditors, the mere fact that a portion of the considera- 
tion was paid is no ground for not setting aside the trans- 
action entirely and that in such a case the whole transaction has 
to be set aside. They also observe that the trend of authority 
clearly is in support of the view that unless there is a previous 
charge or mortgage which has been paid off, the mere fact that 
a portion of the consideration has been proved to- have been 
paid is no ground for supporting a transaction entered into to 
defeat or delay creditors as valid to the extent of the considera- 
tion actually paid. Itis true that this was nota case ofa 
simple mortgage. But the general pronouncement of the law 
on the subject is quite inconsistent with the view taken by 
Sundara Aiyar, J., in China Pitchiah v. Peda Kotiah\, 

It must, I think, be taken as established so far as Madras 
is concerned that when a debtor with a view to defeat or delay 
his creditors colludes with one of those creditors and creates a 








1. (1911) I.L.R. 36 Mad. 29, 
2. (1930) M.W.N. 1145. 
3. (1906) 16 M.L J. 427: LL.R. 30 Mad. 6, 
4, (1914) 26 M.L.J. 473: LL.R. 37: Mad. 227 (P.C.). 
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mortgage in his favour for a consideration which is partly 
fictitious and partly made up of a true money debt due to that 
creditor,,on the finding that the transaction as a whole was a 
collusive transaction intended to defeat and delay creditors,.the 
transaction should be set aside as a whole and the creditor who 
isa party to the fraud should not be allowed -the protection of 
the transaction to the extent of his pace debt discharged there- 
by. - 

It is contended that even assuming so much, there should 
be a finding that the mortgagee was a party to the fraud. Now, 
ordinarily speaking, when a transaction is attacked under S. 53 
of the Transfer of Property Act, the’ burden lies upon the 
attacking party to show in the first instance that the transaction 
was a fraudulent transaction intended to defeat and delay 
créditors. When a prima facie case hasbeen established on 
that basis, then the burden shifts to the alienee to show that’ he 
is a transferee in. good faith for valuable consideration. In 
Narayana Pattar v. Viraraghavan Patidri, which is a ‘mort- 
gage case similar to the present case, the learned Judges 
observed : 


“We ‘think that the inclusion of such debts (that i is ' "fictitious debts) i in a 
document which would otherwise not be within the section, is prima facie 
evidence of an intention to defeat or delay the creditors, andit would lie 


upon:the parties who. wish to take advantage of the document to show that 


there was no such intention.” 


Now in the present case it a been found that out of a 
consideration of Rs.. 1,000, -Rs...450 represented a good debt 
due to-the transferee,and the balance was made -up of two 
fictitious .debts,.one of which is alleged.to have been discharged 
by the transferee himself and it is found that the evidence of 
this alleged payment by the mortgagee is not true evidence and 
that -the, transaction as a.whole was intended to defeat and 
delay creditors. In the face of. such findings, it seems to me ` 
impossible to contend that the mortgagee was an innocent party 
who played tio part in the fraud, except in so far as he secured 
the payment of his own:debt, When once it is established that . 
the mortgagee has set upas true an item of consideration which 
to his knowledge was false and that the transaction as a whole 
was intended to defeat-and delay creditors, the inference is 
irresistible that the mortgagee ‘himself was a party to, this 





c 


<.) 1, (1899) LL.R. 23 Mad. 184. - 
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scheme of fraud. It follows therefore that even assuming that 
it is necessary to prove that the mortgagee was an active party 
40 the scheme of fraud, the findings in the present case make 
such an inference irresistible. 

In the result, therefore, I agree with the conclusion of the 
‘lower appellate Court and dismiss the appeal with costs. (One 
set of costs for the two appeals before the lower appellate 
Court.) 

Leave refused. 

B.V.V. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—SIR ALFRED Henry LIONEL Leaca, Chief 


Justice AND Mr, JUSTICE SOMAYYA. 


Bhuloganatham Pillai and others ... Appellants* (Defendants) 
v. T 
Rajagopala Pillai and another ... Respondents (Plaintiffs). 


Tort—Nuisance—Suit for injunction—Averment of special damage to 
plaintiff to support his claim—Necessity. 

Even where the erection of a wall across a public road constitutes a 
nuisance to the plaintiffs and therefore there will be special damage, it will 


„still gbe necessary for the plaintiffs to aver in their plaint that they have 
-suffered special damage and make it the basis of their claim for relief. 


Appeal against the order of the District Court of South 


_Arcot dated the 25th August, 1939 and made in A.S. No. 76 of 


1938 preferred against the decree of the Court of the District 
-Munsif of Chidambaram in O. S. No. 718 of 1936, 

S. Ramachandra Aiyar for Appellants. 

S. Panchapagesa Sastri and P. S. Ramachandran for 
Respondents. f ; 

The judgment of the Court was delivered by 


The Chief Justice.—The respondents instituted a suit in 


-the Court of the District Munsif of Chidambaram for the issue 
-of a mandatory injunction against the appellants requiring them 


“to remove a wall which they have built close to the respon- 
dent’s house. The wall is six feet high and according to the 
respondents it has been built across a public road. The res- 
-pondents say that as the result of the obstruction to the road 
they are unable to approach their house from the left and the 
enjoyment of their property has been seriously- interfered with. 





* A. A, O. No. 436 of 1939. ens "20th March, 1941. 
14 
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They have not stated all this in the plaint, but have left it to be 
inferred froma plan which they filed with the plaint. Ifthe 
respondents’ allegations are true, there can be no doubt that the 
appellants’ action does seriously affect them as the owners of 
the house, and therefore they have suffered special damage. 
Before the District Munsif the appellants raised the plea that 
the suit could not be maintained because the respondents had’ 
not expressly averred special damage. The appellants succeeded. 
in persuading the District Munsif to accept this plea and dismiss. 
the suit. 


The respondents appealed to the District Judge of South 
Arcot, who reversed the judgment of the District Munsif and 
remanded the case to the District Munsif for trial on the 
merits. In adopting this course the District Judge relied on the 
decision of this Court in Munusami v. Kuppusamil. In that 
case Wadsworth, J., held that the judgment of the Privy Coun- 
cilin Manzur Hasan v. Muhammad Zaman? had established 
that the English rule requiring special damage to be shown im 
an action by a member of the public for the removal of an. 
obstruction to a public way does not apply in India. The ap- 
pellants contend that Wadsworth, J., has not correctly inter- 
preted the judgment of the Judicial Committee and they ask 
that the decision of the District Munsif be restored. 


In Mansur Hasan v. Muhammad Zaman,2 the Privy Councik 
held that a civil suit for a declaration lies at the instance of a 
private individual against those who interfere with a religious. 
procession or its appropriate observances when the procession is. 
passing along a public street and does not interfere with the use 
of the street by the public and complies with the lawful direc- 
tions of the Magistrates. In that case the Judicial Committee 
considered the decisions of this Court in Parthasarathi Iyengar 
v. Chinnakrishna Aiyangar, Sand Sadagopachariar v. Ramarao, 
in which it was held that a civil suit lies against those who pre- 
vent a religious procession passing along a public highway, 
without the necessity of proving special damage. Their Lord- 
ships also considered the decision of the Bombay High Court in 
Satku Valad Kadir Sausare v. Ibrahim Aga Valad Mirza Aga’, 








1, (1939) 1 M.L.J. 392: I.L.R. (1939) Mad. 870. 
2. (1924) 48 M.L.J. 23: L.R. 52 LA. 61: LL.R. 47 All, 151 (P.C.). 
3. (1882) I.L.R. 5 Mad. 304. 4, (1902) L.L.R.26 Mad. 376. 
5, (1877) LL.R, 2 Bom. 457. 


we m 


11] THE MADRAS LAW JOURNAL REPORTS. 107 


where it was held that a civil suit does not lie in such a case 
without proof of special damage. Their Lordships accepted 
the opinion of this Court as being the correct one. 


In the Bombay case the plaintiffs who were Muhammadans 
had sued to establish their right to carry tabuts in procession 
along a public road and alleged that the defendants had obstruc- 
ted them.The plaintiffs did not allege any personal loss or damage 
caused to them by the action of the defendants and it was held 
that in those circumstances the suit could not be maintained. 
The remedies provided by the English law in the case of a public 
nuisance were discussed at length and the decision was based on 
the English rule that there must be special damage averred and 
proved before a private individual can be granted an injunction 
in such a case. The judgment of the Board was delivered by 
Lord Dunedin who with reference to the Bombay decision said : 


“The judgment really proceeds entirely on English authorities, which lay 
down the difference between proceedings by indictment and by civil action. 

In their Lordships’ opinion such a way of deciding the case was inadmis- 
sible. The distinction between indictment and action in regard to what is 
done on a highway is a distinction peculiar to English !aw and ought not to 
be applied in India.” 


The Calcutta High Court in Mandakinee Debee v. Basanta 
Kumaree Debee,1 and the Lahore High Court in Municipal 


Committee, Delhi v. Mohammad I brahim, have interpreted this 


passage as meaning that the English rule ought never to be ap- 
plied in India and as already indicated Wadsworth, J., has 
come to the same conclusion. In Chowdhury Bibhuti Narayan 
Singh v. Maharaja Sri Guru Mahadev Asram Prasad Sahi 
Bahadur, a Bench of the Patna High Court arrived at a 
different conclusion. It was there held that the English rule had 
not been rejected except in cases relating to religious processions 
along public streets. In delivering the judgment of the Bench, 
Meredith, J., stated that if the matter ever came up for decision 
before the Privy Council again it would be pointed out that the 
decision of their Lordships in Mangur Hasan v. Muhammad 
Zaman,* was limited 


“to the narrower and not to the wider question whether an action with 
regard toa public nuisance could be maintained without the proof of special 


damage.” 





ee 


1. (1933) I.L.R. 60 Cal. 1003. 2. (1934) LL.R. 16 Lah. 517, 
3. (1940) I.L.R. 19 Pat: 208, 
4. (1924) 48 M.L.J. 23: L.R. 52 LA, 61: LL.R, 47 All. 151 (P. C). 
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It is not necessary for the purpose of disposing of the present 
appeal to decide whether the passage quoted from the judgment 
of the Privy Council in Mangur Hasan v. Muhammad Zaman! 
applies to all suits relating to public nuisances but even if it were 
necessary we should not feel disposed to indulge in prophecy. 
It is here abundantly clear that if the respondents’ allegations 
are correct, the wall erected by the appellants must constitute a 
nuisance to the respondents. We have been told that in England 
it has been held that because a person is compelled to goa 
longer way round by reason of an obstruction in a public street 
it does not follow that he has suffered special damage. Itis 
not necessary to consider such a case, nor is it necessary to 
consider whether the law was correctly interpreted by this Court 
in Siddeswara v. Krishna,? because there can be no doubt that 
if the facts alleged in the present case are true, the wall will 
interfere with the enjoyment of the respondents’ house and 
therefore there will be special damage. The respondents are, 
however, in crror in not averring in their plaint that they have 
suffered special damage and making this the basis of their claim. 
We are told that when the case was before the District Judge 
on appeal from the decision of the District Munsif the respon- 
dents asked for permission to amend their plaint in this respect, 
but the District Judge did not consider it necessary to deal with 
the application because in his opinion the decision of Wads- 
worth, J, in Munusami v. Kuppusami,3 was sufficient for 
the respondents’ case. The application for leave to amend has 
been renewed in this Court and we consider that it should be 
granted. The respondents will be allowed to incorporate suit- 
able amendments on the presentation of a formal application 
to amend. 


For the reasons we have indicated the appeal fails and will 
be dismissed with costs. 


K.S. . . Appeal dismissed. 


«1 (1924) 48 M.L.J. 23: L.R. 52 LA. 61: LL.R. 47 All. 151 (P.C.), 
2. (1890) 1 M.L.J. 321: I.L.R. 14 Mad. 177. 
. 3. (1939) 1 M.L.J. 392: LL.R. (1939) Mad. 870, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr, Justice PANDRANG Row AND MR. 
Justice KING. 


Chidambaram Pandaram .. Appellani* (Petitioner- 
4th Defendant) 


v. 
Lakshminarayana Chettiar ... Respondent (Respondent- 
i Decree-holder). 


Civil Procedure Code (V of 1908), O.21, r. 90—Application to set aside 
sale—Security demanded after admission of petition—Dismissal of petition 
on ground of security not having been furnished—Whether orders passed 
with jurisdiction. ` 

Where an application to set aside a sale under O. 21, r. 90, Civil Proce- 
dure Code, was dismissed on the ground that the security required to be 
furnished by an order made earlier but after the admission of the petition 
had not been furnished, 


Held, that since the order to furnish security was passed without juris- 
diction because of the fact that only after admitting the petition under 
O. 21, r.90 a demand for security was made and not before as required under 
the rule, the order for security itself at the later stage was wrong and 
therefore the order dismissing the application to set aside the sale, on the 
ground of security not having been furnished was also wrong. 


Appeal against the order of the Court of the Subordinate 
Judge of Coimbatore dated the 14th November, 1939 and 
passed in E. A. No, 832 of 1939 in E. P. No. 292 of 1938 in 
O. S. No, 79 of 1936. 

A.C. Sampath Aiyangar for Appellant. 


T. S. Anantaraman and C.D. Venkataramanan for Respon- 
dent. 


The judgment of the Court was delivered by 


Pandrang Row, J.—This is an appeal from the order of 
the Subordinate Judge of Coimbatore dismissing an application 
to set aside a sale under O. 21, r, 90, Civil Procedure Code, on 
the ground that the security required to be furnished by his 
order made a few days earlier, had not been furnished. The 
only ground taken in this appeal is that the order of the Subor- 
dinate Judge requiring security to be furnished is itself with- 
out jurisdiction and therefore the order dismissing the petition 
to set aside the sale on the ground that the security has not 
been furnished is wrong. 

There is no doubt that in this case the learned Subordinate 
Judge did not bear in mind that under O. 21, r. 90 the Court 





* C.M.A. No. 540 of 1939, 26th March, 1941, 
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could demand security only before admitting the application 
and not afterwards. In this case it is clear from the endorse- 
ments made on the petitions that notice was ordered in both the 
petitions, that is the petition to set aside the sale and also the 
petition to dispense with security and the Advocate on the other 
side was actually heard before orders were passed in both the 
petitions. It cannot therefore be said that either of the peti- 
tions had not been admitted. Usually and rightly the issue of a 
notice to the other side is.regarded as a step showing that the 
petition has beenadmitted and certainly the actual hearing of the 
other side before orders are passed is only making the matter 
more certain. It is quite possible of course that the lower 
Court did not intend really to admit the petitions, but if in law 
the procedure adopted by it has necessarily the effect of having 
brought about the admission of the petitions, it is not possible 
for us now to regard them as not having passed the admission 
stage when the: order to give security was made. We must 
therefore uphold the appellant’s contention that the order 
requiring security was one passed without jurisdiction and that 
accordingly the order dismissing the application on the ground 
that security had not been furnished is wrong and must be set 
aside. The appeal is accordingly allowed and the petition 
remanded to the Court below for being heard according to law. 
The appellant is entitled to his costs of this appeal from the 
respondents. 


K.C. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


[Ordinary Insolvency Jurisdiction. ] 
PRESENT :—MRr. JUSTICE SOMAYYA, 





In the matter of S.P.S.A.L. Ramaswamy Chetty, an Insolvent. 


Insolvency—O ficial Assignee—Incurring of costs—Whether as between 
himself and estate the Official Assignee to pay costs personally—Ordinary 
Court's jurisdiction limited in deciding the matter. 

The Official Assignee in the City of the Madras or the Official Receiver 
in the mofussil is an officer of Court discharging his function to the best of 
his ability. They ought not to be made personally liable for costs as between 
them and the estate which they represent unless they are guilty of gross 
misconduct in taking the action which they take. Where the Official Assignee 
or the Official Receiver is a defendant or respondent and is not guilty of 
gross misconduct in his defence, the usual rule ought to be that the costs 
should come out of the estate. In any case it is for the Insolvency Court of 

ma cles E Dad Ae ae in NE a ae ee 
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-which he is the officer to say whether he ought to debit it against the estate 
or not and the Court trying the suit or application has no jurisdiction to say 
anything on the matter. 

Pitts v. La Fontaine, (1880) L.R. 6 A.C. 482, followed. 

In cases where the Official Assignee or Official Receiver is a defendant 
“and he does not appear, no costs ought to be given against him personally. 

Dansk Rekylriffel Syndikat Aktieselskab v. Snell, (1908) 2 Ch. 127 and 
Ex parte Stapleton: In re Nathan, (1875) L.R. 10 Ch. 586, followed. 

Balakrishna Menon v. Uma, (1928) 55 M.L.J. 873: I.L.R. 52 Mad. 263 at 
.267, relied on. 


Official Assignee (V. Thiagaraja Aiyar) in cee 
The Court delivered the following 


JupGMENT.—The decree in O. S. No. 13 of 1925 was being 
executed by the Official Assignee of Madras in the Sub-Court 
of Devakottah. Meanwhile another person who obtained a 
‘decree in O. S. No. 56 of 1931 brought certain properties to 
sale in execution of his decree. Some properties were sold in 
execution of that decree and the deposit of one-fourth of the 
purchase money was made on 23rd September, 1940. Mr. 
R. Rama Aiyar, Advocate, Devakottah, who was appearing for 
the Official Assignee of Madras wrote on 24th September, 1940, 
antimating the proceedings in O. S. No. 56 of 1931. He advised 
the Official Assignee that an application for rateable distribu- 
tion must be filed and stated that the matter was urgent. This 
was in view of the fact that the application for rateable distri- 
bution, if any, should be filed before the purchaser paid the 
‘balance of the purchase money into Court. On 26th September, 
1940, the Official Assignee sent the necessary papers and the 
application was filed in the Sub-Court of Devakottah. In the 
course of the hearing of that application it transpired that at a 
prior stage in the course of execution of the decree in O. S. 
No. 56 of 1931, the judgment-debtor gave a charge to the 
-decree-holder over some of the properties for the purpose of 
obtaining time for payment of the decree amount. It was those 
„properties that were brought to sale and the money in Court 
represented the sale proceeds of those properties. Taking the 
view that the proceeds realised from the sale of those properties 
were not available for the purpose of rateable distribution 
under S. 73, Civil Procedure Code, the Subordinate Judge 
rejected the application of the Official a ahh with costs. 
Then he made the following direction :— 

n Having regard to the facts of this case, I think that I must also state 


dn this application that the costs of this application shall not be debitable to 
ithe estate of the insolvent whom the petitioner is said to represent.” 
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Ramaswamy The Official Assignee after getting the necessary informa~ 
Chery: tion from his advocate files this report and requests that he 
should be authorised to pay the costs which he himself incurred. 
and which he was directed to pay to the opposite side in this. 
application from out of the estate which he represents. I see 
absolutely no justification for the direction made by the- 
Subordinate Judge. Further I doubt very much whether he 
had any jurisdiction to make this direction. The Official. 
Assignee in the City of Madras or the Official Receiver in the 
mofussil is an officer of Court discharging his function to the- 
best of his ability. Some are salaried officers and some are 
remunerated otherwise. They ought not to be made personally- 
liable for costs as between them and the estate which they 
represent, unless they are guilty of gross misconduct in taking. 

the action which they take. 


When the Official Assignee or the Official Receiver files a 
suit in a Court other than the Insolvency Court of which he is. 
the insolvency officer, the Court trying the suit or the applica- 
tion may dismiss the suit or the application with costs. In such 
a case, the plaintiff or the applicant, that is, the Official Assignee- 
or the Official Receiver is always personally liable for costs. 
Before filing the suit or the application he ought to see whether 
there are funds in the estate and in cases where there are no- 
funds, it is his duty to take an indemnity from someone before- 
‘filing the suit or the application, Even in such cases the Court 
trying the suit or the application may say that the costs. should: 
come out of the estate, but unless it is so said, the plaintiff or 
the applicant will always be personally liable to the successful. 


party. 


But where the Official Assignee or the Official Receiver is 
a defendant or a respondent, the position is different. In such: 
a case he has to defend the action or at least to put the plain-- 
tiff or the applicant to proof of his claim and to watch the- 
proceedings to see that the claim is properly proved. In sucha 
case there is no justification whatever for the Court to make the- 
Official Assignee or the Official Receiver personally liable to 
the plaintiff. Even if he had remained ex parte some costs. 
would have to be paid to the plaintiff or the applicant and that 
can only be out of the estate. So where the Official Assignee: 
or the Official Receiver appears and is not guilty of gross mis— 
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conduct in his defence, the usual rule ought to be that the costs 
should come out of the estate. 


In any case the Court before which the suit or the applica- 
tion comes on, has no jurisdiction to say whether the Official 
Assignee or the Official Receiver should or should not debit it 
as against the estate which he represents. That is a matter for 
the Insolvency Court of which he is the Officer. It is not 
merely the costs payable to the other side that are involved. He 
incurs some expenses in addition to those which he is obliged 
to pay to the other side. Even where he is successful, what he 
gets from the other side may not represent all that he spends. 
In all those cases, the usual rule is that he is entitled to debit it 
to the estate which he represents. In cases where his action is 
grossly unfair and loss is occasioned to the estate by his 
negligent conduct, there is ample provision in the Insolvency 
Act to make the Official Assignee or the Official Receiver per- 
sonally liable for all the loss caused to the estate by his neglig- 
ence or misconduct. But that is for the Insolvency Court to 
say whether he ought to debit it against the estate or not. The 
Court trying the suit or application has, in my opinion, no 
jurisdiction to say anything on this matter. 

In Pitts v. La Fontainel, the Judicial Committee said :— 

“In an action at law a trustee in bankruptcy would be liable in the same 
way as any other plaintiff. Ina case where a trustee makes an application, 
the success of which is doubtful, he ought, before making it, to get from the 


creditors an indemnity against the costs if he knows that there are no assets 
out of which they can be paid. 


In every case of that kind, of course, the question may arise whether 
the trustee, having had to pay coststo the party aggrieved by an un- 
successful and improper claim, may not, if he has acted bona fide, havea 
case for recouping himself out of the bankrupt’s estate if there are 
funds, That is a question to be determined in a Court of Bankruptcy in an 
administration of the bankrupt estate. Any order of their Lordships here 
against La Fontaine would, of course, leave that question open. It is a 
question with which their Lordships have nothing to do and on which 
they express no opinion. But it is clear that, whatever La Fontaine’s rights 
in that respect may be, it affords no reason for depriving Mr. Pitts of that 
which the order gave him and gave him, consistently with the general Jaw.” 


In cases where he is a defendant and he does not appear, 
no costs ought to be given against him personally. In Dansk 
Rekylriffel Syndikat Aktieselskab v. Snell2, the Court of Appeal 
laid down that where the trustee in bankruptcy is a defendant» 





1. (1881) 6 A.C. 482. 2. (1908) 2°Ch, 127. 
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costs ought not to be given against him personally : 


“In the present case, the matter is additionally complicated by the fact 
that the defendant Snell became bankrupt, and the proceedings were ordered 
to be carried on as against his trustee in bankruptcy, but the trustee entered 
no appearance. Under those circumstances I think the costs ought not to 
be given against him personally.” 


The reason is also obvious. He is brought into Court 
against his wish and he does not take any part in the proceed- 
ings other than watching the proceedings. In a case where he 
is made a defendant, the proper thing for the Official Assignee 
to do is merely to see that the claim is properly proved and to 
watch the proceedings unless there are funds in the estate to 
pay the plaintiff’s costs or he is indemnified by a creditor to 
put forward defences and fight the plaintiff. He is entitled 
and indeed, he is bound in my opinion to appear for the pur- 
pose of seeing that the claim is properly proved and if he does 
no more than that, the principle laid down by the Court of 
Appeal in the case just referred to should apply. In Ex parte 
Stapleton: In re Nathan, the Court of Appeal decided that a 
trustee in bankruptcy who is a respondent to a successful appeal 
will not be ordered to pay costs personally, that is, if he is 
only a respondent and not the appellant, even if the appeal 
succeeds, the order will not be made for costs personally but 
the order will be for payment of costs out of the estate. 

James, L.J., said: 

“ The order will be for payment of the costs out of the estate, not by 
the trustee personally. He is not the appellant.” 

No doubt that is not an inflexible rule, and in a proper 
case an order for costs against him personally might be made. 
In re Neil Mackenzie: Ex parte The Sheriff of Herifordshire?, 
Lindley, M. R., dealing with the request that the respondent 
who was the trustee in bankruptcy should not be made person- 
ally liable said this as regards the decision in Ex parte 
Stapleton: In re Nathani: 


“T do not think the practice is so settled as that. The Court must con- 
sider what is the trustee’s right in each particular case. Our order now is 
that the appeal must be allowed with costs.” 

Wallace and Thiruvenkatachariar, JJ., pointed out in 
Balakrishna Menon v. Uma? that when the matter arises not 
in the Bankruptcy Court but in the ordinary Civil Court, and the 





1. (1875) 10 Ch. D. 586. 2. (1899) 2Q.B. 566, 
3. (1928) 55 M.L.J. 873 : LL.R. 52 Mad. 263. 
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order is that the plaintiff or defendant (appellant or respon- 
dent) is directed to pay costs, it means that he is to pay the 
costs personally even when he is the Official Receiver but there 
they were dealing with the construction of an order which had 
already been passed against the Official Receiver in a civil suit. 
At p. 267 this is what they say: 

“ Tt follows that in a case like the present, in which we are concerned 
with a decree in an ordinary action, the party mulcted in costs is personally 
liable for those costs and the Official Receiver is therefore under the decree 
in question, personally liable for the costs. It is open to him to apply to the 
Insolvency Court for an order that he may reimburse himself out of the 
estate. It may, even, be open to him to reimburse himself out of the estate, 
without an order of the Court; and, as between himself and the estate, he 
shall not be liable for costs unless the Insolvency Court by a specific order so 
directs.” 


That even a Civil Court may in a proper case order costs 
to come out of the estate and not pass an order against the 
Official Receiver personally is recognised on.p. 274. So the 
result is that the ordinary Civil Court may as between the 
parties to that action give costs against the Official Receiver 
without limiting it to the estate in his hands. In such a case 
he will be personally liable whether asa plaintiff or as a defen- 
dant. But in doing so, the Courts will be guided by what I 
have stated above as to the rules which should guide the Court 
before passing a decree of the one kind or the other. But it is 
not the province of the Civil Court to say whether the Official 
Assignee or the Official Receiver can, as between himself and 
the estate which he represents, take the costs out of the estate 
ornot. In the words of Wallace, J., in the case just referred 
to: 

“Ttisopen to the Official Receiver to reimburse himself out of the 
estate even without an order of the Insolvency Court and as between him- 


self and the estate, he shall not be liable for costs unless the Insolvency 
Court by a specific order so directs.” 


The request of the Official Assignee is granted. 
K. C. Request granted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR ALFRED Henry LioneL Leacu, Chief 
Justice AND MR, Justice HAPPELL, 
A. V. Viswanatha Sastri and others.. Appellants* (Plaintiffs) 
v. 
A. R. Murugappa Chetti and another. Respondents (Defen- 
dants 1 and 2). 








* L.P.A, No. 77 of 1938. 28th November, 1940. 
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Madras. City Tenants’ Protection Act (III of 1922)—-Lease—Clause per- 
mitting sub-lease for certain purposes only—Sub-tenants erecting superstruc- 
tire on land which was not one of the mentioned Purposes Sit for phe 
ment of sub-tenants—W hether sustainable: K ' a 

Wherea lessee went into possession of the suit DEDE in 1916 under 
a registered lease for five years, and the lease though permitting sub-letting. 
of houses and buildings on the land prohibited the lessee from creating 
other sub-tenancies, and on those terms the leases were renewed from time 
to time, and in 1931 the third appéllant became the léssee,: and in the mean- 
while certain sub- lessees had erected a superstructure’ ona part of the vacant, 
land without.any’ objection from their landlords, ina suit for ejectment of 
the sub-lessees, on the question’ whether the sub-tenancy could be deemed to. 
have commenced: before the Madras City Tenants’ Protection ‘Act, 1922, 
came into force so as’ to attract its provisions, 

Held, that the'sub-lessees had failed to show that the tenancy in siesta 
had been created befote the commencement of the Madras City- ‘Tenants” 
Protection Act, 1922 and that in view of the fact that the sub- -tenancy under 
which they were holding was on the facts to be deemed as created as late as 
1934, the suit for-ejectment could be maintained without the notice required 
by S. 11. 

Appeal under. ch. 15 of” ‘the Letters’ Patent against the: 


judgment of Pandrang Row, J., dated’ 10th August, 1938 and. 


-passed in C.C.C.A. No. 84 of 1935 preferred against the decree 


of the City Civil. Court, Madras, dated 30th’ September, 1935 
and passed in O. 5; No. 240 of 1934. 
S. Rangachariar for Appellants. 
W.S, Krishmaswami Naidu for Respondents: | ` 
`The judgment of the Court was.delivered’by . 

The C hief, Justice, —The appellants ‘instituted the suit out, 
of which this appeal arises in the City Ciyil Court’ for a decree 
for ‘the ejectment of the respondents from premises situate in 
Mottai’ Gardens, Washermanpet, Madras. The respondents 
claimed that they were tenants within the. meaning’ of the 
Madras City Tenants’ Protection Act, 1921,and that the suit 
could not be maintained as the notice ‘required by S. 11 of the 
Act had not been given. The City Civil Court Judge held that. 
the Act did not apply and decreed the suit. On appeal to this 
Court Pandrang Row, J., held that the Act did apply and that 
the plea raised by the respondents was a valid one. > Accord- 
ingly he allowéd the appeal and dismissed the suit with’ costs.. 
The appellants have preferred ‘the present ae from the deci- 
sion of Pandrang Row, J. - < pr ~ 

In ọrder to appreciate the contentions of the respective 
parties ït is necessary. to refer in some detail to the facts. The 
third appellant is a lessee from the first and second appellants 
of certain properties, which include the properties in suit, The 
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first and second appellants are the receivers appointed in a par- 
tition suit and by an order of this Court passed in 1925 took 
possession of all the properties from one Kasim Sahib, to whom 
they had been leased. The properties comprised a market and 
houses, shops and vacant land in the vicinity of the market. 
According to the lease deed, there are four blocks of property. 
‘The market comprises one block, a house and shops in Venkata- 
krishnan Street another block, a house and shops in the Tiru- 
vottiyur High Road a third block, and shops and vacant land in 
Mottai Gardens a fourth block. The four blocks have been 
referred to in these proceedings and in the partition suit as ‘the 
market.’ Kasim Sahib went into possession of the properties 
on the 5th January, 1916, under a registered deed, which gave 
him a lease of the premises for five years. Although the con- 
tract allowed him to sublet the houses, shops and the stalls in 
the market, it prohibited him from creating any other sub- 
tenancies. He was also prohibited from converting the existing 
buildings and from erecting fresh ones. This lease was renew- 
ed for a period of three years on the 5th January, 1921, on 
similar terms. A further lease for three years was granted on 
the 27th April, 1924, also on the same terms. The partition 
suit was filed in 1924, and it involved all the properties leased 
to Kasim Sahib. When the receivers were appointed they 
ejected Kasim Sahib for breaches of the conditions of his ten- 
ancy, and leased all the properties to three persons of whom the 
third appellant was one. This lease continued for three and a 
half years. On the 27th August, 1929, the properties were 
deased for three years to the third defendant in the suit out of 
which this appeal arises. On the lst November, 1931, the pro- 
perties were leased to the third appellant, who is still the lessee. 


In 1917 Kasim Sahib sublet a part of the vacant land in 
Mottai Gardens to the respondents and they erected thereon a 
shed for the purposes of storing firewood. They were dealers 
in firewood. Kasim Sahib had no power to allow the respon- 
dent to erect this building, but he did not interfere and he 
accepted rent from them in respect of it. When the receivers 
took possession of the property in 1925 no objéction was taken 
to the action of the respondents in erecting this building and they 
granted a new lease knowing that the lessees would be accepting 
tent from the respondents in respect of the building. The res- 
pondents commenced their occupation in 1927 as the daily 
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‘tenants of the lessee and throughout have continued in occupa- 


tion on this basis. On each occasion when a fresh lease was. 
granted the respondents accepted the lessee as their landlord and 
paid to him the daily rent. The present suit was filed by the 
appellants in 1934. The question which the Court is called upon 
to decide is whether the present tenancy of the respondents must 
be deemed to have commenced before the 21st February, 1922, 
when the Madras City Tenants’ Protection Act came into force. 
If they are to be deemed to be holding under a tenancy created 
after the Act came into force it is conceded that they will not be 
entitled to the benefit of the Act, as S. 1 (3) provides that the 
Act shall apply only to tenancies of land created before the 
commencement of the Act. S. 2 (2) states that land does not 
include buildings, and much has been said as to whether the 
respondents’ tenancy was a tenancy of the land or of the build- 
ing. It may be taken that the tenancy which was originally 
created was a tenancy of the land because the plot of which they 
got possession and in respect of which they paid rent had no. 
superstructure on it at the outset. 

We accept the argument advanced on behalf of the appel- 
lants that the respondents must be deemed to be in possession 
under a tenancy created after the Act came into force. A sub- 
lessee can have no greater rights than his landlord and when the 
landlord’s lease terminates any sub-tenancy created by him 
ceases to exist. The respondents were originally the sub-tenants 
of Kasim Sahib, but his lease of the properties terminated in 
1925, and with the termination the respondents’ sub-tenancy 
came to an end. On each occasion when a new lease was creat- 
ed there was a new sub-tenancy and the respondents must be 
deemed to be in possession under a sub-tenancy which ‘com- 
menced on the Ist October, 1934. 


Mr. Krishnaswami Naidu has laid great stress on the defi- 
nition of the word ‘tenant’ in sub-S. (4) of S. 2 of the 
Act. The sub-section defines the word ‘tenant’ as meaning a 
tenant of land liable to pay rent on it, every other person deriv- 
ing title from him, and as including persons who continue in 
possession after the termination of the tenancy. The learned 
advocate says that the respondents derive title from Kasim 
Sahib, but that is obviously not the case. At one time they did 
derive title from him, but that title came to an end and they 
derived title from others after the Act came into operation. 


kian an 


i \ 
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Mr. Krishnaswami Naidu has suggested that he receives help 
from the words ‘includes persons who continue in possession 
after the termination of the tenancy’. These words would help 
the respondents if they were now in possession in continuation 
of the sub-tenancy created by Kasim Sahib, but unfortunately 
for them thatis not the case. In Ranganatham Chetti v. 
Ethirajulu Nayudul, the Privy Council considered the definition 
of the word ‘tenant’ in S.2(4) and held that toobtain the bene- 
fit of the remaining sections of the Act including S. 12, a tenant 
must show that his tenancy was created before the commence- 
ment of the Act. ‘The respondents have failed to show that; 
in fact the evidence clearly ` demonstrates that thé sub-tenancy 
under which they are now holding was created as late as 1934. 

For these reasons the appeal will be allowed and the decree 
of the trial Court restored with costs throughout. ` 

Inasmuch as the receivers took no action after Kasim 
Sahib’s interest in the properties had ceased in 1925 and the 
respondents were allowed to continue in possession on the basis 
of paying rent to the then lessees we think that six months will 
be a reasonable time to give them for the removal of the 


superstructure. . À 
“KC. | ‘Appeal allowed. 


ood 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR, JUSTICE GENTLE. 


Thimmappa Chettiar .. Appellant® (Nil) 

v. ' oe 

Thangavelu Chetty and another .. Respondents (Defendant 
and Plaintiff). 


Practice—Costs—Assignee from decree-holder impleaded in appeal, 
actively supporting lower Courts docreemLiabiiy for costs of appeal and 
of trial. 

Where the assignee of a- money-decree ahs was made a party in an 
appeal against the decree by the defendant, actively supported the decree, an 
order directing him to pay to the defendant who succeeded in the appeal not 
merely his costs of the appeal but also of the trial will not be improper. 


Ramji Morarji v. J. E. Ellis and the Standard Oil Company of New 
York, (1895) I.L.R. 20 Bom. 167, applied. : 

Appeal against the decree of the District Court of South 

Arcot in A.S. No. 221 of 1936 preferred against the decree of 


|| 
sare 
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the Court of the District Munsif of Tirukoilur in O.S. No. 91 
of 1934. 


K. V. Ramachandra Aiyar and S. Thyagaraja diya for 


“Appellant. ` 


S. Venkataraman for Respondents. 


The Court delivered the following ; 
_ JupGMEntT,—The plaintiff in the suit obtained a decree 
against the defendant which he assigned to the appellant to 
whom he was indebted in some sums of money. The appellant 
was to execute the decree and give credit to the plaintiff in 
respect of any fruits he. obtained from execution. After the 


assignment the defendant appealed against the decree which 
-had been passed against. him. The. appellant as the assignee- 


decree-holder was made a party to the appeal and appeared 
together with the plaintiff by learned counsel. The defendant’s 
appeal succeeded and in his judgment the learned District Judge 
directed that the appellant should pay the costs of the appeal 


and also the costs of the trial Court. 


It is against the order for costs against the appatlant that 


he files this appeal. It is contended that as the appellant . 
appeared together with the plaintiff, no order for costs should 


be passed against him and further as he was not interested in 
the suit until after the decree, he should not be ordered to pay 
the costs of the trial. It is conceded that tne counsel on behalf 
of the appellant as well as on behalf of the plaintiff argued the 
appeal and contended that the decree should stand and should 


not be vacated. The appellant did everything that he could to 
obtain the dismissal of the appeal by the defendant and to 


assert the correctness of the decree which at the time of the 
hearing of the’ appeal. had. been assigned in his favour. , 


In my view, the order of the District Judge was correct 
and the appellant should be directed to pay the costs both of the 
appeal before the learned District Judge and of the trial Court. 
In Ramji Morarji v. Elis? in the course of the judgment at 
p: 171, the. view is expressed that, an assignee of aclaim in the 
suit who in view of his assignment is madé a ‘party to the suit 
should be made liable for costs. I respectfully agree with the 
observation in that case. Los 





1, (1895) I.L.R. 20 Bom. 167. 
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The result is that this appeal is dismissed with costs of the 
first respondent. : 


Leave to appeal i is refused. 
K. Soo À Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUsTICE PANDRANG Row AND MR, JUSTICE 
KING. l 
Kancherla Veeraswami .. Appellant* (Petitioner—3rd 
fg meee. eee, 4 ` party auction-purchaser) 
Paramkusam Nammayya and 
others .. Respondents (Respondents 
— Decree-holder and 
Judgment- debtors). 


Civil Procedure Code (V of 1908), O. 21, r. 93—Application for refund 
of poundage and interest’ on the purchase-money—Limitation, : : 


An auction-purchaser filed an application under O. 21, r. 93, Civil 
Procedure Code, for refund of the poundage and interest on the purchase- 
money, the actual purchase-money having been recovered by him through 
Court on an earlier occasion. The decision of the first Court setting aside 
the sale was carried up to the High Court in appeal by not only the auction- 
purchaser but also by others, and the appeals were disposed of only on 
6—10—1937, though the original .order setting aside the sale was on 
15—11—1934. 
` Held, that in the circumstances, the date of the appellate Court’s decree 
must be taken as the starting point of limitation and the apilan for 
refund of the poundage, etc., was not barred by time. 

Appeal against the order of the District Court of East 
Godavari at Rajahmundry dated the 13th August, 1938 and 
made in E. A. No. 14 of 1938 in O.S. No. 18 of 1928 on the 
file of the Court of the Subordinate Judge of Ellore. 

K. Kameswara Rao for Appellant. i 

Respondents not representéd. 

The judgment c of the Court was delivered by 


Pandrang Row, J. —This appeal raises,a question of limi- 
tation and it is unfortunate that the respondents do not appear. 
The Court, below has held that the application for refund of 
poundage and interest on the purchase-money is barred by 
limitation. The, application was by the auction-purchaser under 
O. 21, r. 93 of the Code of Civil Procedure for refund of 
the poundage and interest on the purchase-money, the actual 





*C. M. A, No. 70 of 1939, 25th March, 1941. 
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purchase-money having been recovered by him through the 
Court on an earlier occasion. Apparently the lower Court 
was of opinion that Art. 181 applied and that the starting 
point of limitation was the date on which the sale.was set 
aside by the first Court, even though the decision of the first 
Court. setting aside the sale was carried up to the High Court 
in appeal by not only the auction-purchaser but also by others, 
and the appeals were disposed of only on 6th October, 1937, 
though the original order of the first Court setting aside the 
sale was on 15th November, 1934, The appellate decision is 
reported in Satyanandam v. Nammayyat. It is not clear that 
Art. 181 necessarily applies to a case of this kind and that 
Art: 182 will have no application. It must be remembered 
that Art. 181 is what may be called the residuary article 
because the article reads as follows:— 

“ Applications for which no period of limitation is provided seer in 
this schedule or by S. 48 of the Code of Civil Procedure.” 

It follows therefore that if Art. 182 would apply, Art. 181 
cannot. It has been held in some cases that applications for 
refund in circumstances like these, where a sale is set aside 
by the Court are in the nature of applications for restitution 
or, at any rate, applications in execution. For instance in the 
Full Bench decision in Macha Koundan v. Kottora Koundan?, 
this right of the auction-purchaser to obtain a ‘refund is 
described as a right to obtain a refund in execution, as 
distinct from a right to obtain refund by way of a separate 
suit. The view taken in Girdhari.v. Sital Prasad’ appears 
to be undoubtedly a reasonable view even if Art. 181 
is considered to be the article applicable, and Art...182 
would not apply. The sale was no doubt set aside by the 
executing Court, but the matter having been taken up in 
appeal, the right to apply for a refund could not be said 
to have become definite or conclusive so long as the validity 
of-the sale remained sub judice and pending decision of the 
appellate Court; on the other hand it seems hardly reasonable 
to require that the auction-purchaser who has appealed and who 
desires to contend that the sale is valid should nevertheless be 
bound to file an application for refund, merely because it is 
ne aaa 


1. (1937) 47 L.W. 51. i 
2. (1935) 69 M.L.J. 750: LL.R, 59 Mad, 202 (F.B. ). 
3. (1889) I.L.R. 11 All: 372. d 
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possible that more than three years would be taken for the 
decision of the appeal. On the whole we are of opinion that 
the more reasonable view to take in a case of this description is 
to take as the starting point the date of the appellate Court’s 
decree. If so, it- follows that the application is not barred by 
time. The appeal is accordingly allowed and the petition is 
directed to be restored to file and dealt with according to law. 
The, appellant is entitled to his costs in this Court; the costs in 
the ‘Court below should be provided for in the revised order of 
the lower Court, i 

HRS. s Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice KING. 


M. Ramanathan Chettiar (minor) Petitioners* (Petitioners 


. and another —Defendants 2 and 3) 
= . V.. 
a Km. Subramaniam SAH .. Respondent (Respondent 
ns —Plaintiff). 


tray Debt. Conciliation ae (XI of 1936), Ss. 9 and 25—Dismissal 
of application for conciliation with permission to file fresh petition—Fresh 
Lennon in pursuance—S tay of execution of decree—If can again be granted. 


In dismissing an application for conciliation after it was pending for 
eight months a Debt Conciliation Board granted in its order liberty to the 
petitioner,to apply again. It was contended that a fresh application filed in 
pursuance of the liberty given must be treated as a restoration of the previous 
application and that therefore the debtor was entitled to obtain again an 
order, ‘for stay, of execution of a decree against him. 

' Held, that the distinction between S. 7 and.S..9 would: make the per- 
mission granted by the Board to apply again, one which the Board had no 
jurisdiction to grant. -Even if the two applications are treated as one, 
where more than one year has passed without conciliation being effected 
the petition must according to S. 17 be dismissed. - Therefore the debtor 
cannot obtain again a stay of execution of ‘the decree. 


` Petition under S. 115 of Act V of 1908, praying that the 
High Court will ‘be pleased to revise the order of the Court 
of the Subordinate Judge of Sivaganga, dated 23rd February, 
1940 and made in E. A. No. 114 of 1940 in E. P. No. 126 of 
1939 in O, S. No, 94 of 1932. 
© B: K. B. Naidu for Petitioners. 
“C PL. Venkatarama Aiyar for Respondent. 
ne L A a ce a re ee 
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Ramanathan The Court delivered the following 

oa JupGMENT.—This petition raises a question under S. 25 of 
Abi the Madras Debt Conciliation Act. The facts are that the 
Chettiar. petitioner appliéd to the Debt Conciliation Board under the Act 
in February, 1939. His application was allowed to remain 
pênding for eight months and was then dismissed, the Board 
granting him in its order of dismissal liberty to apply again, 
While the first application was pending, stay of execution of a 
decree against the petitioner was in force. The second applica- 
tion was made in February, 1940, and the petitioner again 
applied:for stay of execution of the same decree. Stay was 
refused by the learned Subordinate Judge, and the question at 
issue. in this, revision petition is whether the learned Judge 

had any jurisdiction to refuse stay. 


It is conceded by the learned advocate for the petitioner 
in his argument before me that if the application to the Board 
of February, 1940, is to be treated as a new application in 
respect of the same debt, no stay can be granted. This has 
been laid down by Judges of this Court in Ellappa Chettiar, 
In rel and in Roopchand Merlacha v. Sha Motaji Mokanaji*. 
He therefore contends that in effect the application made in 
February, 1940, having been made under the express permis- 
sion granted by, the Board to renew the previous application, 
must be treated as ifit was a. restoration of the previous 


Stas, 


has cited in bis favour a case decided by Wadsworth, J. -in 
Roopchand Merlacha v..Sha Motaji Mokanaji2. That case dealt 
with an application which was rejected by the Board under 
S. 7 as it did not comply with the requirements of Ss. 5 and 6. 
But as pointed out i in the latter decision Roopchand M erlacha v. 
Sha Motaji Mokanajiz, there is a very important distinction 
between an application dismissed under S. 7 and an application 
distilissed in the ordinary course under S. 9. The rejection of an 
application utider S. 7, it is expressly provided, shall not pre: 
clude -the applicant from making a fresh application whereas 
there is no such provision to be found in S. 9. It does not 
seem to me therefore that a.case which deals with the rejection 
of an application under S..7 can be of any assistance to the 
petitioner in the present petition. 








|. (1939) 2 MLJ. 727, 2. (1940) 2 M.L.J. 283. 
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This distinction between S. 7 and S.9 would appéar to 
make the permission granted by the Debt Conciliation Board in 
dismissing the application a permission which it had no juris- 
diction to grant. Even if the Board had jurisdiction to allow 
a petition to be suspended in this way for an unlimited period it 
is clear that the effect of their decision in the present case has 
been to contravene the provisions of S. 17. S. 17 provides that 
ah application must be dismissed if no amicable settlement has 
been arrived, at under S, 14 within twelve months. from its 
date. It will be seen that if the two applications i in the present 
case are treated as one, more than twelve months had actually 
elapsed from the date when the application was first made to 
the date when the present petition for stay of .execution was 
pitt in. On the ground that the Debt Conciliation Board had 
no jurisdiction to extend the consideration of the application 
overa period of morethan twelve months and also on the ground 
that on the merits of the case I can see no reason whatever 
for the granting of atiy order of stay to the petitioner I refuse 
ı | interfere with the decision of the learned Subordinate Judge 
a W dismiss this petition with costs. | 

| K. S. Petition dismissed. 
| 


1 ee 


| 
IN tHE HIGH COURT OF JUDICATURE AT MADRAS. 





ar PRESENT: :—MR. JUSTICE WADSWORTH AND MR. Justicis 
PATANJALI SASTRI, Rae pide ne 
Gan Subbayya ... Petitioner® (Deèree- 
holder—Ist Respon- 
dent) 
Raja! Kandukuri Venkata Hanumantha Respondents (Peti- 
Bk ushanarao and another. tioner and 2nd Res- 
i i pondent). : 


ae Mat ras Agriculturist? Relief Act (IV of 1938), S. 19, Peng) 


plicability Preliminary mortgage decree affirmed by Privy’ Council—A ppli-' 


cation for scaling down—Privy Council if ‘Court’. and its. decision if- “de- 
cree” within S. 19, Proviso—Costs awarded by Privy Council—Adjustment 
under S. 19 and entering up of full satisfaction and dismissal of application 
for final mortgage decree—Revisability—Competency of Provincial Legis- 
lature to make laws affecting His Majesty's prerogative rights. 


*C.MLA. No: 408 of 1940 (converted into C.R.P. Ist May 1941. 
No. 656 of 1941) and C.R.P. 1270 of 1940and St wae 
C.M.P, No. 5982 of 1940. 
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After a preliminary decree on a mortgage passed in. favour of the peti- 
tioner had been affirmed by the Privy Council, Madras Act IV of 1938 having 
come into force, the debtor applied to the Court of first instance for scaling 
down the decree and the creditor applied for the passing of a final decree. 
More than twice the amount of principal having already been paid by the 
debtor, after adjusting all costs (including costs awarded by the Privy 
Council) full satisfaction was recorded under S. 19 of Act IV of 1938, and 
the application for final decree was dismissed. The decree-holder filed 
revision petitions against those orders and also applied in the High Court 
for payment of costs ordered. in his favour by the Privy Council from out 
of the deposit of Rs. 4,000 made by the debtor as security for costs of the 
Privy Council appeal. 


Held, (i) that the dismissal of the application for a final decree for 
sale being appealable as a decree no revision petition against that order was 
competent. Subbalakshmi Ammal v. Ramanujam Chetty, (1918) 35 M.L.J. 
552: I.L.R. 42 Mad. 52 and Mummadi Venkatiah v. Boganatham Venkata 
Subbiah, (1921) 42 M.L.J. 51, relied on. 


Cii) that the mortgage suit must be considered to be pending till a 
final decree under either sub-r. (1) or sub-r. (3) of O. 34, r. 5, C. P. 
Code; is passed and since the refusal to pass a final decree in this case was 
based solely on the order made under S. 19 of Act IV of 1938, the decree- 
holder is not barred from claiming that some balance of amount .was due 
under the preliminary decree. 


(it) that it is not correct to regard the Privy Council as a force 
tribunal in relation to appeals preferred from Courts of this Province and 
an application to scale down a decree passed by the Privy Council has to 
be made to the Court of first instance (ie) a Court of this Province. 
C.M.A. 424 of 1940—(1941) 1 M.L.J. (N.R.C.) 57, distinguished. 
~ ` (iv) that the Privy Council was a ‘Court’ and its decision a‘ ‘decree’ 
properly so called which fell within the purview of Act IV of 1938. 


(v) that it is competent generally speaking for the Provincial Legis- 
lature to make laws affecting His Majesty's prerogative rights except of 
course in so far as such prerogative rights may be comprised in matters 
specially excepted. But the prerogative has no concern with the curtailment 
or modification of the rights of the parties by a local law such as the Agri- 
culturists’ Relief Act.although such rights may have been ascertained and 
defined by an order of His Majesty in Council. 

(vi) that the deposit being merely as security for the costs of the 
Privy Council appeal and the liability for costs having arisen and been dis- 
charged by appropriation of amounts already received in respect of the 
decree as provided for in S. 19 of the Act the decree-holder can no longer 
claim any payment and ie deposit will have to be returned to the judgment-. 
debtor. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the orders of the Court of 
the Stibordinate Judgeof Narsapur dated the 23rd January, .1940 
and passed i in C.M.Ps. Nos. 506 of 1938 :and 949 ‘of 1939 res- 
pectively i in O.S. No. 51 of 1927, etc. 

. M. Appa. Rao and K. Ramamoorthi for Petitioner. 

The Advocate-General (Sir A. Krishnaswami Aiyar) 
instructed by The Government Solicitor, P. Satyanarayana Rao 
and S. Venugopala Rao for Respondents. 
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The judgment of the Court was delivered by 

Patanjali Sastri, J.—These petitions relate to the petitioner’s 
claim to recover his costs, etc, in Privy Council Appeals 
Nos., 99 and 100 of 1933 in which a preliminary mortgage 
decree for Rs. 26,302-3-6 passed in favour of the petitioner 
was upheld by His Majesty in Council on the 26th September, 
1936. 


The petitioner applied in C.M.P. No. 949 of 1939 in the 
lower Court for a final decree for the balance of the amount 
due under the preliminary decree after giving credit for 
amounts paid from time to time by the respondent judgment- 
debtor, and the latter filed I.A. No. 506 of 1938 to scale down 
the decree under the Madras Agriculturists’ Relief Act (herein- 

/ after referred to as the Act). Both these applications were 
a dealt with together and the learned Subordinate Judge finding 
that sums already paid by the respondent amounted to more 
than twice the principal amount of the debt after adjusting such 
payments towards all costs decreed to the petitioner including 
the costs now claimed directed full satisfaction of the decree to 
be recorded under S. 19 of the Act and dismissed the applica- 
tion for a final decree. From these orders the decree-holder 
has preferred these civil revision petitions and he has also filed 
C.M.P. No. 5982 of 1940 in this Court as an alternative remedy 
praying that the sum of £138-13-11 awarded as costs by His 
Majesty in Council be paid over to him out of the deposit of 
Rs. 4,000 made by the respondent as security for costs of the 
Privy Council appeals. It may be mentioned here that the only 
dispute between the parties related to the adjustment of costs 
of the Privy Council appeals under the proviso to S. 19 of the 
Act. ` Doe, eo 

Preliminary objections were raised on behalf of the respon- 
dent to the maintainability of the civil revision petitions. The 
dismissal of the application for a final decree for sale being 
appéalable as a decree, it was contended that C.R.P. No, 1270 
was incompetent. This objection must prevail as this Court has 
held in Subbalakshmi Ammal v. Ramanujam Chetity, and 
Mummadi Venkatiah v. Boganatham Venkata Subbiah,2 that 
the dismissal of an application for a final decree in a suit for 
sale on a mortgage is appealable as a decree under S. 96 





1, (1918) 35 M.L.J. 552: LL.R, 42 Mad, 52, _ 
2. (1921) 42 M,L.J. 51. | 
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of the Code of Civil Procedure. As regards C.R.P. 696, of 1941 
it was urged that the refusal of the Court below to. pass a final 
decree having now become final, the petitioner could not be 
allowed to contend that a balance was still due to him under 
the preliminary decree as affirmed by the Privy Council. There 
is no force in this objection. The Court below did not purport 
to dismiss the suit as, indeed, it could not do, having regard. to 
the decision of the Privy Council in Lachmi Narain M arwari 
v. Balniakund Marwari} and it would be open to the pétitioner, 
if “he succeeded in this civil revision petition, to ask for a 
final ‘décree to be made for the balance claimed to be due under 
‘the preliminary decree, as the refusal to pass a final decree 
was biased solely on the order made under S. 19 of the Act. 
Furthermore, it is still open to the respondent to apply for a 


‘decree ‘in’ ferms of O. 34, r. 5 (1) of the Code of Civil Pro- 


cedure, and'the suit must be considered to be pending till a final 
decree under either sub-r. (1) or sub-r. (3) of O. 34, r. 5 is 
passed. We thetefore overrule the preliminary objection. 


Turning: now to the merits, the petitioner raised two con- 
tentions, namely, first, that the Privy Council was not a “Court 
and its decision was not a decree properly so called and did ‘not 
therefore fall within the purview of the Act; and secondly, 
assuming that the order of His Majesty in Council was a dècree 
of a ‘Court within the meaning of S. 19 of the Act, the ‘order 
‘being | one made in exercise of His Majesty’s prerogative, the 
Provincial Legislature had no power to pass any law affecting 
‘stich order. ‘As these contentions involved questions of general 
importance in which the Provincial Government might be 
interested, we directed notice of the petitions to be issued to the 
‘Advocate-General and we had accordingly the advantage. of 
hearing his arguments. 


On the first point, it is no doubt true that in the case of.an 
-appeal . to the Privy Council, the Judicial Committee make a 
report -to His Majesty containing their recommendations 
regarding | the ‘disposal of the case and the final order. disposing 
of, the appeal i is that of His Majesty in Council. But this form 
jis a survival from the past history of the status and function 
of the Privy Council, and its preservation, doubtless ‘due to the 


peculiar tendency which has often marked British constitu- 





1. (1924) 47 M.L.J. 441: L.R. 51 LA. 321: LL.R. 4 Pat, 61 (P.C), 


e 
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tional changes of masking them by the retention of the original 
forms, should not be allowed to obscure the real character and 
function of the Judicial Committee after its reorganisation by 
the Judicial Committee Acts of 1833 and 1844. As observed by 
Field, J., in Gopal Sahu Deo v. Joyram Tewaryi. 


“The essentials of a Court are (i) the actor, or plaintiff; (ii) the reus, 
or defendant; and (iti) the fuder, or judicial power, which ascertains the 
facts, applies the law, and, if injury has been done, affords a remedy by its 
officers or otherwise. An examination of the statutes which regulate the 
Judicial Committee of the Privy Council will show that this tribunal 
possesses all these essential elements of a Court.” 


The same view was expressed by their Lordships of the 
Privy Council in British Coal Corporation v, The King?, where 
after examining the provisions of the statutes referred to 
above, their. Lordships observed : 

“ Itis clear that the Committee is regarded inthe Actas a judicial body 
or Court, though all it can do isto report or recommend to His Majesty in 


‘Council, by whom alone the Order in Council which is made to give effect to 
the report of the Committee is made. 


But according to constitutional convention it is unknown and unthinka- 
‘ble that His Majesty in Council should not give effect to the report of the 
Judicial Committee, who are thus in truth an appellate Court of law, to 
which by the statute of 1833 all appeals within their purview are referred.” 


The petitioner’s learned counsel ‘however placed reliance 
upon the observation in Kristo Kinkur Roy v. Rajah Burroda- 
caunt Roy, where their Lordships say that an Order in Council 
is “not properly speaking the decree of a Court but an order 
of Her Majesty made on the recommendation of a Committee 
of Her Privy Council.” But this was said with reference to 
the forms and procedure employed by their Lordships and it 
was indicated that in substance an Order in Council did no 
more than “prescribe what shall be the final decree in the cause 
leaving it to be executed by the ordinary process of the Courts 
in India.” It is worthy of note that O. 45, r. 15 which pres- 
cribes the procedure to enforce orders of the King in Council 
speaks of “the decree passed or order made on appeal to His 
Majesty.” We have therefore no hesitation in rejecting this 
contention of the petitioner. 

The next: question relates to the competency of the 
Provincial Legislature to make laws affecting a decree of 
order passed on appeal to His Majesty. It was said that an 
-order of His Majesty in Council was an act done in exercise of 





1. (1881) I.L.R. 7 Cal. 620 at 626. 2. (1935) A.C. 500. 
i © "3. (1872) 14 MULA. 465. ' pe 
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His prerogative right and the Provincial Legislature had no 
power to affect prerogative rights by legislation. In the first 
place, it is somewhat difficult to see how any royal prerogative 
can be said to be affected by a provision, which (so far as it is 
material here) enacts that a judgment-debtor, if he is an agri- 
culturist, shall be entitled to have all payments made or amounts 
recovered in respect of any decree applied first in payment of 
the costs decreed to the creditor. In doubting the correctness 
of the view adumbrated in some decisions in India that an 
order of His Majesty in Council was not subject to any law of 
limitation on the ground that, such an order being an act done 
by virtue of Royal prerogative, it was not competent to the 
Indian Legislature to prescribe.a time’ limit, for -its enforce- 
ment, their Lordships observed in the case last mentioned: 


“ Tt (the Order in Council) may well thus finally ascertain and define the 
tights of the parties without relieving them from the obligation imposed 


upon them by the general law of enforcing those rights with due diligence— 


a matter with which the prerogative has no concern.” (p. 493). 

It seems to us fora similar reason that the prerogative 
has no concern with the curtailment or modification of the 
rights of parties by a local law although such rights may have 
been ascertained and defined by an order of His Majesty in 
Council. 


However that may be, we are clearly of opinion that it is 
competent, generally speaking, for the Provincial Legislature 
to make laws affecting His Majesty’s prerogative rights. There 
was some difference of opinion under the Indian Councils Act, 
1861, as to whether a Provincial Council bad power to affect 
the prerogatives of the Crown, although this Court held that it 
had such power after an elaborate examination of the relevant 
provisions of that Act—see Bell v. The Municipal Commis- 
stoners for the City of Madrasi, The matter was however 
placed beyond doubt by S. 84 (1) (a) of the Government of 
India Act, 1915, as amended by the Government of India 
(Amendment) Act, 1916, and it was settled law before the 
present Constitution Act was passed in 1935 that a local Legis- 
lature had power to make laws affecting the prerogatives of 
the Crown. This power was of considerable practical import- 
ance, for, as observed by Bhashyam Aiyangar, J., in Bell v. 


The Municipal Commissioners for the City of Madras: 
“If it were otherwise, the powers of the Provincial Legislature to make 


pa n 





“4. (1902) 12 M.L.J. 208: I.L.R. 25 Mad. 457 at 480. 
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laws for the peace, order and good government of the province wouldbe Subbayya 
unduly hampered. There is no small degree of uncertainty as to the extent 4 


of the prerogative of the Crown in India and the validity of no few enact- Venkata 
ments of the Provincial Legislature will be called into question in Courts on mantha 
the ground that they directly or indirectly affect the royal prerogative” Bhushana- 
(p. 480). ; kana 


pad 


It would indeed be odd if the new Constitution Act which Patanjali 
was passed in response to much political agitation in the 

' country aimed at securing substantially enlarged powers to 

“1 the Legislatures in India should be found in practice to have 

‘\ deprived them of an important power which they had previously 

‘\possessed. We see no reason to suppose that this could have 
been the intention of Parliament and we are convinced on an 
examination of the relevant provisions that such is not their 
effect. S. 99 provides that: 

N “Subject to the provisions of this Act, the Federal Legislature may 
make laws for the whole or any part of British India or for any Federated 
Nate and a Provincial Legislature may make laws for the Province or any 
pa-t thereof,” 
and S. 100 defines and delimits the respective jurisdictions 
of the\Federal and the Provincial Legislatures with reference 
to the subject-matter of legislation. The legislative authority 
thus conterred is subject only to “the provisions of this Act” 
and is otherwise unrestricted. There is no provision which 
excepts generally the prerogatives of the Crown. It was sug- 
gested that S. 110, Cl. (b), sub-Cl. (7) saving inter alia “the 
sovereignty .... of the Crown in any part of India” was 
such a provision, as a law affecting the prerogative of the 
Crown affected its “sovereignty”. We cannot agree that this 
term imports the prerogative rights of His Majesty. Preroga- 
tive is no doubt an attribute of sovereignty but is not the same 
thing as territorial sovereignty which alone is saved. On the 
other hand, we find sub-Cl. (iii) of the same provision expressly 
saving a particular prerogative right of His Majesty, namely, 
the right to grant special leave to appeal from any Court. The 
conclusion is therefore irresistible that it is within the compet- 
ence of the Legislatures in India to maké laws derogating from 
other prerogative rights except of course in so far as such pre- 
rogatives may be comprised in matters specially excepted. 


In this connection learned counsel for petitioner laid 
stress on the absence in the new Act of provisions like 
S. 80-A and S. 84 (1) (a) of the earlier Act, and argued 
that it must be inferred that Parliament did not intend to confer 


Subbayya 


Venkata, 
anu-" 
mantha : 
Bhushana- 
rao. 
Patanjali 
Sastri, J... 


132 THE, MADRAS LAW JOURNAL REPORTS. [1941 


such power onthe Legislatures in India. We cannot attach any 
significance to'the omission of these provisions in the present 
Act which discloses a totally different scheme with its practically 
exhaustive enumeration of legislative powers and their distribu- 
tion among the Central and Provincial Legislatures on a Fede- 
ral basis. The matters enumerated: in the various Legislative 
Listsin Schedule VII to the Act and the residual powers of 
legislation provided for in S. 104 cover the entire field of 
Governmental activities compendiously described as “peace and 
good government” in: S. 80-A of the Act of 1919, while S. 84 
(1) (a): of that Act was, as pointed by Bhashyam Aiyangar, J., 
in Bell v. The Municipal: Commissioners for the City of 
Madras}, really superfluous and came to be inserted only ex 
majore cautela for reasons connected with.the history.of consti- 
tutional development. in this country. It is a well established 
principle that within the limits of subject and area assigned to a 
Legislature by the Imperial Parlianient, its powers to make laws 
are as supreme and plenary as those of Parliament itseli—The 
Queen v. Burah®, Hodge v. The Queen? and Croft v. Dunphy. 
In this connection the weighty observations of their Lordships 
in the British Coal Corporation’s case, already referred to, 
should also be borne in mind: 

“Tn interpreting a constituent or organic statute such asthe Act, that 
constriction most béneficial to the widest possible amplitude of its powers 
must be adopted. This principle has been again clearly laid ‘down by the 
Judicial Committee in Edwards v. Attorney-General for Canada®: ‘Their 
Lordships do not conceive it tobe the duty of this Board—it is certainly 
not their desire—to cut down the’ provisions of the Act by a narrow and 
technical construction, but rather to give it a large and liberal interpretation 
so that the dominion to a great extent, but within certain fixed limits, may 


be mistress in her own house, as the Provinces to a great extent, but within 
certain fixed limits, are mistresses in theirs’.” 


‘' Another contention was based upon the decision of this 
Bench in $ anthappa v. S owrappa H oliappa Bulla,” where 
it was held that the term ‘decree’ in S. 19 of Act IV of 
1938 must be taken to refer to ‘decrees passed by Courts in this 
‘Presidency. It was argued that the Privy Council sitting and 
‘functioning in’ “London was a foreign tribunal and S. 19 could 
not therefore apply. to decrees Passed on appeal thereto. This 





1, (1902) 12 M.L.J. 208: I.L.R. 25 Mad. 457. 
"2, (1878) 3 A.C. 889. © 3. (1883) 9 A.C. 117, 
4 * (1933y A.C. 156. ` "8, (1935) A.C. 500. 
7 6; (1930) A A.C. 124'at126, 
Nea | 7. CMA. No.424.0f 1940—(1941) 1 MLJ. (N.R.C.) 57, 
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argument proceeds upon a misapprehension of the effect of 
that decision. The ratio decidendi there was that the procedure 
provided by S. 19 was inapplicable to decrees passed outside 
this province as decrees had to be scaled down under that 
section by Courts which passed them, and the Legislature of 
this province could not make laws directing Courts in other 
provinces to scale down decrees passed by them. The position 
however is entirely different in respect of a decree passed on an 
appeal to the Privy Council taken from this province, as the 
application to scale down such decree has to be made to the 
Court of first instance, that is a Court of this Province 
‘(Explanation to S. 20 of the Act read with S. 37 of the Civil 
Procedure Code). Nor is it correct to regard the Privy Council 
as a foreign tribunal in relation to appeals preferred from 
Courts of this Province. The observations of their Lordships 
in the Canadian case already referred to British Coal Corpora- 
‘tion v. The King) are here pertinent :— 

“ Itis said that this class of appeal is a matter external to Canada; 
emphasis is laid particularly on the fact that the Privy Council sits in 
London . . . But even so the reception and the hearing of the appeal in 
London is only one step in a composite procedure which starts from the 
Canadian Court and which concludes and reaches its consummation in the 
Canadian Court. What takes place outside Canada is only ancillary to practi- 
cal results which become effective in Canada. And the appeal to the King in 
Council is an appeal to an Imperial, not a merely British, tribunal”. 

It only remains to consider C.M.P. No. 5982 of 1940 and 
the argument advanced in connection therewith that the peti- 
tioner is, in any case, entitled to payment of the costs claimed 
out of the deposit of Rs. 4,000 made by the respondent in this 
Court in P. C. A. No. 99 of 1933. The said deposit was made 
under 0.45, r.7, Civil Procedure Code, which provides that the 
applicant shall within the time specified ‘furnish security in 
cash or in Government securities for the costs of the respon- 
dent.” It is thus clear that the deposit in question was made 
merely by way of security for any liability for costs which 
might arise in case the appeal failed. Such liability having 
arisen and been discharged by appropriation of amounts 
already received in respect of the decree as provided for in 
S. 19 of the Act, the petitioner can no longer claim any, pay- 
ment and the deposit will have to be returned to the. respon- 
dent. Gate 


1, (1935) A.C, 500 at 521. 
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In the result, all the petitions fail and are dismissed. 
The. petitioner will pay the costs of the first respondent in 
C.R.P. No. 656 of 1941. Following the Federal Court practice 
referred to in Subramanian Chettiar v. Muthusami Goundan} 
we allow no costs to the Advocate-General. We do not think 
that the case involves any substantial question of law as to the 
interpretation of the Government of India Act and we decline 
to certify that it is a fit case for appeal to the Federal Court. 

K.S. Petitions dismissed. 


ne aan 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry LIONEL LEACH, Chief 
Justice AND MR. JUSTICE MOCKETT, 


Pattu Achi .. Appellant* (2nd Defendant) 
U. 
V. Rajagopala Pillai (Plain- Respondents (Defendants 1, 
tiff) and others 3 to 5). 


Hindu Law—Adoption—Successive adoptions—Alienation by widow be- 
tween death of first adopted son and before second adoption—Adopted son's 
right of suit to set aside—|Vhether postponed till death of the widow. 

On 9th February, 1891, a widow possessing her husband’s authority 
adopted a boy who after becoming a major died unmarried in February, 1907. 
In 1922 the widow entered into an agreement of partition with M (the then 
nearest male reversioner) under which the estate was divided between them, 
the intention being that each should have an absolute interest in the allotted 
portion. It was common ground that the transaction did not operate as a 
surrender of the estate to M and did not bind the reversion. In 1926 the 
widow adopted one R on the strength of the power conferred on her by her 
husband and with the consent of the nearest sapinda. R, after attaining 
majority, filed a suit to recover the property delivered to M in pursuance of 
the partition of 1922. On the question whether R’s right to recover the pro- 
perty is postponed until the death or re-marriage of the widow, 

Held, that there is no overriding reason why the rule as to the setting 
aside of unauthorised alienations by a widow, which has been applied in the 
case of a first adoption should not be applied in the case of a second adop- 
tion, made by her after succeeding as heir to the first adopted son and that 
the adoption of R gave him an immediate right to sue to recover the property 
alienated by the widow. $ 


Authorities discussed and decision of King, J., affirmed. 
Appeal preferred under S. 15 of the Letters Patent against 
the judgment of the Honourable Mr. Justice King, dated 3rd 
May, 1940 and passed in S. A. No. 518 of 1937—A.S. No. 42 





1. (1941) 1 M.L.J. Suppl. 1. 
* L.P.A. No. 17 of 1940. A 6th March, 1941. 
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of 1936, Sub-Court, Mayavaram (O.S. No. 75 of 1934, District 
Munsif’s Court, Mayavaram). 

K, Rajah Aiyar, K. Venkataramani and V. Ramaswami 
for Appellant. 

T, M. Krishnaswami Aiyar and C.A. Seshagiri Sastri for 
Respondents. 

The Court delivered the following 

Jupcments. The Chief Justice.—This appeal raises a 
guestion of importance and also of difficulty relating to the 
Hindu law of adoption. Venkatachalam Pillai, the husband 
of the second respondent, died in 1890. No child had then been 
born to him, but two months after his death his widow was 
delivered of a still-born female child. Before his death 
Venkatachalam Pillai authorised his wife to make an adoption 
in case the child she was expecting should prove to be a female. 
Although Venkatachalam Pillai indicated a preference for aboy 
named Pichai Pillai should it become necessary to adopt a son 
to him it has been found as a fact that the power was of a 
general nature and conferred authority on the second respondent 
to make another adoption should the adopted boy die. On the 
9th February, 1891, the second respondent adopted Pichai 
Pillai, who was murdered in the month of February, 1907. 
Pichai Pillai had attained majority, but was unmarried. On 
the death of Pichai Pillai the nearest male reversioner to the 
property which had formed Venkatachalam Pillai’s estate was 
one Muthukumara Pillai. In 1922 the second respondent entered 
into an agreement of partition with Muthukumara Pillai under 
which the estate was divided between them, the intention being 
that each should have an absolute interest in the allotted portion. 
It is common ground that this transaction did not operate as a 
surrender of the estate to Muthukumara Pillai and did not bind 
the reversion. 


In 1926 the second respondent adopted the first respondent 
in exercise of the power conferred upon her by her husband. 
She had also received the consent of the nearest sapinda. On 
attaining majority the first respondent filed a suit in the Court 
of the District Munsif of Mayavaram to recover the property 
which was delivered to Muthukumara Pillai as the result of the 
partition in 1922. This is the suit out of which the present 
appealarises. The defendants were the second respondent, the 
appellant (the widow of Muthukumara Pillai) and the third, 


Pattu Achi 


u. 
Rajagopala 
Pillai. 


Leach. C.J. 


pathr Achi 


Rajagopala 
Pillai. 


Leach, C.J. 


136 THE MADRAS LAW JOURNAL REPORTS. ' [1941 


fourth and fifth respondents, who were joined-as alienees' of the’ 
property in suit. The District Munsif held that the adoption of 
the first respondent was valid, that the partition deed entered 
into by the second respondent with Muthukumara Pillai was 
invalid and that the first respondent was entitled to sue for the 
recovery of the property which had passed to Muthukumara 
Pillai without waiting for the death of the second respondent. 
There were other findings, but it is not necessary to refer to 
them. The appellant appealed to the Subordinate Judge of 
Mayavaram, who concurred in the findings of the District 
Munsif, The appellant then appealed to this Court, again 
without success, but the learned Judge who heard the second 
appeal (King, J.) gave a certificate under Cl. 15 of the Letters 
Patent which has permitted of the present appeal. 

Mr. Rajah Aiyar, on behalf of the appellant, desired to. 
raise the question of the validity of the first respondent’s adop- 
tion, but this was not open to him. . Whether Venkatachalam 
Pillai gave his wife oral authority to make a second adoption in 
the event of the first adopted son dying isa question of fact and 
the judgment of the Subordinate Judge is conclusive on the 
point. But even if it were not, the right of the second respon- 
dent to make a second adoption cannot be challenged as the 
second respondent received the consent of the nearest sapinda. 
before she adopted the first respondent. The only question 
which arises in this appeal is whether the adoption of the first 
respondent gave him an immediate right to sue to recover the 
property taken by Muthukumara Pillai under the partition deed, 
or whether his right of action is postponed until the death or 
re-marriage of the second respondent. There is no decision of 
this Court directly bearing on the question and the decisions of 


-other High Courts in India which have bearing cannot be deemed 


to have settled the law. In these circumstances, it is necessary 
to consider what are the principles which apply. i 
When a Hindu dies leaving a widow and no issue, the 
widow takes the estate as his heir and she has, to use the words 
of Bhashyam Aiyangar, J., in Sriramulu v. Kristammat: ` 
“an absolute right to the fullest beneficial interest in her husband’s pro- 
perty for her life and she hasa personal interest: therein, which she can 
exercise at her will and pleasure, by giving, selling or transferring the estate 


to another for her own life, or speaking more accurately, for the term of 
her widowhood.” 


1. (1902) 12 M.L.J. 197: LL.R. 26 Mad. 143 at 148. : 
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By adopting a son to her husband a widow divests herself 
of this estate and the property devolves upon the adopted son 
unaffected by any alienation made by her, unless made as the 
result of necessity. In Sriramulu v. Kristammal, Bhashyam 
Aiyangar, J., sitting with Davies, J., held that by adopting a son 
to her deceased husband the widow could not defeat alienees of 
her interest in the property and that the son could not sue to 
recover possession from alienees until her death or the termina- 
tion of her widowhood. This decision was, however, overruled 
by a Full Bench of this Court (Wallis, C.J., and Oldfield and 
Kumaraswami Sastri, JJ.) in Vaidyanatha Sastri v. Savithri 
Ammal2. In view of the observations of the Privy Council in 
the Collector of Madura v. Mootoo Ramalinga Sethupathi? and 
Bonomali Roy v. Jagat Chandra Bhowmick4, it was clear that 
the decision in Sriramulu v. Kristamma* could not be allowed 
tostand. In the Collector of Madura v. Mootoo Ramalinga 
Sethupathi8, Sir James Colvile in delivering the judgment of the 
Board said: 


“The rights of an adopted son are not prejudiced by any unauthorised 
alienation by the widow which precedes the adoption which she makes,” 
and this rule was applied by the Judicial Committee in Bono- 
mali Roy v. Jagat Chandra Bhowmick4, when deciding a ques- 
tion of limitation. In overruling Sriramulu v. Kristamma}, the 
members of the Full Bench were not detracting anything from 
what Bhashyam Aiyangar, J., had said with regard to a widow’s 
rights in the estate up to the time of the adoption by her of a 
son to herhusband, but in view of the judgments of the Privy 
Council in the cases referred to they were bound to decide that 
by the adoption she divests herself of the estate, which there- 
upon devolves upon the adopted son unaffected by alienations 
made by her without necessity. 

A Hindu widow has a right of surrendering her interest 
in her husband’s estate in favour of the nearest male reversioner 
or reversioners, but in Subbamma v. Subramaniam5, this Court 
held that a surrender by a Hindu widow does not affect aliena- 
tions made by her before the surrender. Such alienations are 
binding on the reversioners so long as she is alive. In 


1. (1902) 12 M.L.J. 197: I.L.R. 26 Mad. 143. 
2. (1917) 33 M.L.J. 387: L.L.R. 41 Mad. 75 (F.B.). 
3. (1868) 12 M.I-A. 397 at 443. 
4. (1905) 15 M.L.J. 267: L.R. 32 LA! 80: 1.L.R. 32 Cal. 669 (P.C.). 
5. (1915) 30 M.L.J. 260: I.L.R. 39 Mad. 1035. 
18 
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Sundarasiva Rao v. Viyammal, this Court held that the 
judgment in Vaidyanatha Sastri v. Savithri Ammal2, did not 
affect the validity of the decision in Subbamma v. Subra- 
maniams, 


When an adopted son dies and the widow makes a second 
adoption in pursuance of authority given to her in that behalf 
the position is not exactly the same as it was when she made 
the first adoption, because she no longer holds the estate as the 
heir of her late husband, but as the heir of the deceased adopted 
son. In Ramaswami Aiyan v. Venkataramayyan', a case in 
which there was a second adoption, the Privy Council observed : 

“ The first adopted son became his father’s heir; on the death of that 
son after that of his father, the widow became the heir, not of her late hus- 
band but of the adopted son. Whether by the act of adopting another son 
she in point of law divested herself of that estate in favour of the second 
son may be a question of some nicety, on which their Lordships give no 
opinion.” : 

That on the death of the first adopted son the widow 
holds the estate as his heir is emphasized in Madana Mohana 
Deo v. Purushothama Deo’. In delivering the judgment of the 
Board, Viscount Haldane, after pointing out that when Brojo 
Kishore, the first adopted son, succeeded he became the full 
owner of the estate from whom heirship must be traced instead 
of as from the widow’s husband, Adikonda, went on to say: 

OS eae the widow of the latter was therefore ina different position 
when she endeavoured to effect the second adoption from that which she 
occupied on the former occasion. She could on that occasion, by exercising 
the power conferred on her, establish a direct succession to the estate of her 
husband Adikonda, which related back to his death. On the second occasion 
the ownership which had become vested in Brojo Kishore had intervened, 
and it was only to his estate that she could possibly establish a succes- 
sion,” ‘ 

As the result of the judicial decisions given since the 
judgment of the Privy Council in Ramaswami Aiyan v. 
Venkataramayyan4, it is conceded on behalf of the appellant 
that when the widow lawfully makes a second adoption she 
again divests herself of her interest in the property, but it is 
not conceded that the divesting affects alienations made by her 
after she had gained possession of the property as the heir of 
her son. It is contended that in the case of a second adoption 


1. (1925) 49 M.L.J. 266: 1.L.R. 48 Mad. 933. 
2. (1917) 33 M.L.J. 387: L.L.R. 41 Mad. 75 (F.B.). 
3. (1915) 30 M.L.J. 260: I.L.R. 39 Mad. 1035. 
4. (1879) L.R. 6 I.A. 196: I.L.R.2 Mad. 9i at 101(P.C.). 
5. (1918) 35 M.L.J. 138: L.R. 45 I.A. 156: I.L.R. 41 Mad. 855 at 859 (P.C.). 
H 
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the principle stated in Subbamma v. Subramaniami, should be 
applied. The reasons given for asking the Court to differen- 
tiate between a first and a second adoption are these. A son is 
superior to a widow as an heir and when a widow makes a fresh 
adoption she is creating an heir who comes in tront of her. In 
adopting a second time the widow is not creating an heir to her 
deceased husband’s estate.. That estate no longer exists; it has 
become the estate of the first adopted son. By the second 
adoption she creates an heir to her son’s estate and here she is in 
a superior category, because a mother comes before a brother 
‘under the Hindu law of Succession. In these circumstances 
it is said that the principle stated in Ramaswami Aiyan v. 
Venkataramayyan® and applied in Bonomali Roy v. Jagat 
Chandra Bhowmick3 cannot be applied here. 

At this stage it will be convenient to refer to the cases 
which have been quoted in argument and have direct bearing 
on the question under discussion. These comprise three deci- 
sions of the Calcutta High Court, namely, the decisions in 
Govindo Nath Roy v. Ram Kanay Chowdhry*, Rai Jatindra- 
nath Chowdhuri v. Amritlal Bagchi5 and Hamed Gazi v, Sadat 
Alt Sikdar’, the decision of the Bombay High Court in 
Hanmant Subbayya v. Krishna Manjinath? and the decision of 
the Allahabad High Court in Lakhmi Chand v. Gatto Bai’, 

In Gobindo Nath Roy v. Ram Kanay Chowdhry4, the 
Calcutta High Court held that where a Hindu widow succeeds 
to the estate of her adopted son on his death, and before 
making a second adoption she alienates the property, the 
adopted son cannot divest the alienee of his rights, and this 
was said to be the decision of the Privy Council in Bhoobun 
Moyee Debia v. Ram Kishore Acharjee9. ‘I am unable to read 
the judgment in Bhoobun Moyee Debia v. Ram Kishore 
Acharjee®, in the same way. The facts in that case were shortly 
these. In 1811 a Hindu gave his wife power to adopt a son, 
but before he died his wife bore him a son. In 1819 bya 
written instrument the husband gave the wife power to adopt 
should the son die. The son survived his’ father, but died 


1. (1915) 30 M.L.J. 260: I.L.R. 39 Mad. 1035. 
2. (1879)L.R. 6 LA. 196: LL.R. 2 Mad. 91 (P.C.). 
3, (1905) 15 M.L.J. 267: L.R. 32 I.A. 80: I.L.R. 32 Cal. 669 (P.C.). 
4, (1875) 24 W.R. 183. 5. (1900) 5 C:W.N. 20. 
6. (1940) 44 C.W.N. 443. 7, (1925) L.L.R. 49 Bom. 604, 
8. (1886) I.L.R. 8 All. 319. 9. (1865) 10 M.I.A. 279. 
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without issue. He had married and his wife survived him. 
After the death of the son his mother exercised the power given 
to her by the instrument of 1819 and adopted a son to her 
husband. The question which fell for decision by the Privy 
Council was whether the mother could lawfully make a second 
adoption inasmuch as on the death of the natural son the estate 
vested in his widow. It was held that in these circumstances, 
she was precluded from exercising the authority to adopt given 
in 1819. The decision did not go beyond that, and therefore 
the judgment does not help in deciding the question now before 
the Court. 

In Rai Jatindranath Chowdhuri v. Amritlal Bagchi, the 
Calcutta High Court held that when a Hindu widow adopts a 
second son upon the death of a first son the second son takes 
the estate because by adopting a sọn to her husband in those 
circumstances the widow must be taken to intend the vesting of 
the estate which originally belonged to her deceased husband in 
the second son. It was also held that where a widow makes a 
second adoption the second adopted son takes the estate im- 
mediately on his adoption. Full approval of the judgment in 
that case was expressed in Hamed Gazi v. Sadat Ali Sikdar2. 


The Bombay High Court in Hanmant Subbayya v. Krishna 
Manjinath3 expressly held that a second adopted son acquires 
by virtue of his adoption an inherent right to question aliena- 
tions made by his adoptive mother before his adoption and that 
the fact that there was a previous adoption in no way affects. 
his rights. The Court was of the opinion that the second 
adopted son did not succeed to the first adopted son, but this 
conflicts with what is said in the passages which I have quoted 
from the judgments of the Privy Council in Ramaswami Aiyan 
v. Venkataramayyan* and Madana Mohana Deo v.. Puru- 
shothama Deo, 


The Allahabad High Court held in Lakhmi Chand v. Gatto 
Bait that the effect of the second adoption being to make the 
second adopted son the son of the deceased husband, he raust. 
be treated as if he had been born, or at all events conceived in 





1. (1900) 5 C.W.N. 20. . 
2; (1940) 44 C.W.N. 443. 3. (1925) I.L.R. 49 Bom. 604. 
4. (1879) L.R. 6 I.A. 196: I.L.R. 2 Mad. 91 (P.C.). 
5. (1918) 35 M.L.J. 138: L.R. 45 I.A. 156: I.L.R. 41 Mad, 855 (P.C.). 
6. (1886) LL.R. 8 All. 319. 
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the husband’s lifetime, and that his title relates back to the 
death of his elder brother, the first adopted son. 


Except for the judgment in Gobindo Nath Roy v. Ram 
Kanay Chowdhryl, which goes far beyond the decision of the 
Privy Council on which it is based—this was in effect also 
pointed out in Honmant Subbayya v. Krishna Manjinath?—the 
trend of the decisions, it will be observed, is against the appel- 
Tant’s case. Mr. T. M. Krishnaswami Aiyar, on behalf of the 
respondents, has also relied on the following passage in the 
latest edition of Mayne’s Hindu Law (tenth edition, page 267) : 


"It will be observed that if the effect of the adoption is to introduce 
only a brother to the last male holder, the estate of the mother, who isa 
preferable heir would not be divested. The title of the adopted son however 
relates back to the death of the adoptive father and the adoption substitutes 
another son in place of the deceased son. He can be regarded as a co- 
parcener with his brother only under the Mitakshara law, but not under the 
Dayabagha law, where also the mother’s estate is divested by the adoption. 
The ground of the divesting must therefore be, either that the mother elects 
to hold the property as her husband’s property when she exercises her power 
of adoption, or that the title of the adopted son relating back to his father’s 
death is the necessary legal result of the power to substitute another son for 
‘one deceased. The Madras High Court has in one case held that a widow 
who had succeeded as heir to an adopted son and made a subsequent adop- 
tion after his death, was divested of the self-acquired property of the son 
first adopted by her (Suryanarayana v. Ramadoss*). This decision does not 
appear to be sound in principle; the adopted son can only succeed to what is 
or could have been the property of the adoptive father, and the mother’s 
interest in her husband’s estate only could be divested.” 


Without entering on a discussion of the decision in Surya- 
narayana v. Ramadoss®, the Madras case referred to—Pichai 
Pillai left no separate property—there is here room for criticism. 
On a second adoption it is not the mother’s interest in her 
husband’s estate which is divested; it is her interest in the 
estate of her first son. It is also to be remembered that the 
existence of the deceased father’s estate is not a condition 
precedent to an adoption. In Amarendra Man Singh v. Sanatan 
Singh4, the Privy Council said that it can hardly be doubted 
that the doctrine of the devolution of property, though re- 
cognised as the inherent right of the son, is altogether a 
secondary consideration when considering the question whether 
the widow should adopt. In the judgment in that case the 
Judicial Committee laid great stress on the spiritual side of the 





1. (1875) 24 W.R. 183. 2 (1925) LL.R. 49 Bom. 604. 
3. (1917) 34 M.L.J. 87: I.L.R. 41 Mad. 604. 
4. (1933) 65 M.L.J. 203: L.R. 60 I.A. 242: LL.R. 12 Pat. 642 (P.C.). 
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act of adoption. Bearing in mind that the validity of an adop- 
tion in no way depends on the existence of an estate, that the 
father’s estate, if there is one, becomes the son’s estate, when a 
son is adopted to him; and that on the death of the adopted son 
the mother succeeds to the property as the son’s heir, if he 
leaves neither issue nor widow, it is difficult to see how the 
ground of the divesting of the property on a second adoption 
can be either the assumption that the mother elects to hold the 
property as her husband’s property or that the necessary legal 
result of the exercise of the power to adopt a second son is that. 
the second son’s title relates back to his father’s death. How- 
ever much the widow may intend or even proclaim that she is 
holding the property as the property of her husband it will not 
alter its character. Neither intention nor act can change back 
her first son’s property into the estate of her deceased husband: 
With respect I agree with the observation of Varadachariar, J., 
in Subramanian Chettiar v. Somasundaram Chettiar’, when he 
said that “even a fiction cannot be carried to illogical limits.” 
Why could not the reason for the divesting be placed on the 
broad ground that the act of adoption implies it? But the 
finding of the proper reason is not important when one is faced 
with a reality. 


The right in the second adopted son to sue immediately to 
set aside an unlawful alienation made by his mother between 
the death of his brother and his own adoption cannot properly 
be based on legal fiction. If the right is to be recognised ai all 
it must be because there exists no overriding reason why the 
rule which has been applied in the case of a first adoption 
should not be applied in the case of asecond adoption. The 
conclusion at which I have arrived—and I must say, not without 
hesitation—is that there is no overriding reason and that there- 
fore they should both be placed on the same footing with regard 
to the setting aside of unlawful alienations made by the widow- 
ed mother. The reasons for my conclusion are these :— 


(1) There is no authority to be found in the ancient texts 
for the rule that when the widow adopts a son to her deceased 
husband he takes the property which formed his father’s estate 
unaffected by unlawful alienations made by his adoptive mother. 
The rule is of modern growth and seems to have been first 








1, (1937) 1 M.L.J. 60: I.L.R. 59 Mad. 1064. 


. 
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stated in this form in the Collector of Madura v. Motoo Rama- 
linga Sethupathi, 

(2) The rights of the widow in the property which she 
holds as the heir of her son are co-extensive with the rights 
which she possessed when she held it as the heir of her hus- 
band, In both the cases she possesses the right of alienating 
for the period of her life, but not beyond, except in case of 
necessity. In other words the quality of the estate is the same. 


(3) If it is right that an alienee should be defeated by a 
first adoption, except in the case of necessity—and this must be 
regarded as being well settled—it is difficult to see why he 
should not be defeated in the case of a second adoption, the 
widow’s powers of alienation being the same when she holds the 
property as a mother as when she holds it as a widow. 

(4) A person contracting with a childless widow does so 
subject to the knowledge that she may possess, or may be given, 
a right to adopt. 


(5) There is a difference between a widow surrendering 
the estate to the nearest reversioner and being divested of the 
property by reason of her own act of adoption. In adopting a 
son to her deceased husband she is fulfilling what is regarded 
as a religious duty. In surrendering the estate to the nearest 
reversioner duty plays no part. 


(6) Excluding the case of Gobindo Nath Roy v. Ram 
Kanay Chowdhry*, which was based on a misconception, the 
High Courts of Calcutta, Bombay and Allahabad have recognis- 
ed the immediate right of the second adopted son to set aside 
unlawful alienations, and the earliest of the decisions in which 
the right was recognised was given as long ago as 1886. 


(7) The second adopted son is just as much the son of his 
father as was the first adopted son and to give him the same 
rights in the property which had formed his father’s estate as 
were given to his deceased brother involves no undue straining 
of what is now an accepted doctrine in the case of a first 
adoption. 


(8) To put the second adopted son on the same footing as 
his deceased brother is in accordance with Hindu conceptions of 
what is right and proper. 





1, (1868) 12 M.I.A. 397, 2. (1875) 24 W.R. 183. 
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It follows thatin my opinion the decision under appeal 
should not be disturbed and I would dismiss the appeal with 
costs. 

Mockett, J—The judgment of my Lord has analysed the 
result of a line of authority which, whilst at times approaching, 
has never with the possible exception of Hanmant Subbayya v. 
Krishna Manjinath,1 directly decided the ‘‘question of some 
nicety” with which the able arguments of Mr. Rajah Aiyar and 
Mr. T. M. Krishnaswami Aiyar have confronted us in this 
appeal. Even in Hanmant Subbayya v. Krishna Manjinath,1 
it does not appear from the report that the Courts were invited 
to consider the numerous cases to which we have been referred. 
Bhoobdun Moyee Debiav. Ram Kishore Acharjee,2 was cited but 
not the Collector of Madura xv. Mootoo Ramalinga Sethupathi,3 
nor Ramaswami Aiyan v. Venkataramayyan,* before the Bombay 
High Court. It is important to note that in Ramaswamu Aiyan 
v. Venkataramayyan,* although the decision in the Collector of 
Madura v. Mootoo Ramalinga Sethupathi8, was cited before the 
Board, Sir Robert Collier still treats as open for discussion the 
question which it is pressed upon us must be taken to be conclu- 
ded by the dictum of Sir James Colvile in the Collector of 
Madura v. Mootoo Ramalinga Sethupathi3 

I accordingly agree that this matter must be regarded as 
res integra so far as this Court is concerned. The ancient 
texts give us no assistance, a fact which is not surprising in this 
more material age. The blending of modern principles of in- 
heritance with the purely spiritual idea underlying the Hindu 
conception of adoption must, as Varadachariar, J., in Subra- 
manian Chettiar v. Somasundaram Chettiar, has indicated, 
produce a position where fiction and logic are irreconcilable. 
It seems to me that only by allowing the modern law of inherit- 
ance to predominate in this welter of ideas can we decide this 
case in favour of the appellant. 

Perhaps a modernist would prefer another result, but for 
the reasons which my Lord has given and with which I am in 
respectful agreement, I consider that the result of this ‘appeal is 
more in consonance with, and does no more than apply, the true 


1. (1925) LL.R. 49 Bom. 604. 2. (1865) 10 M. LA. 279. 
3. (1868) 12 M.1.A. 397 at 443, 
4, (1879) L.R. 6 I.A. 196: LL.R. 2 Mad. 91 (P.C.) -- $ 
5. (1937) 1 M.L.J. 60: I.L.R. 59 Mad. 1064, 
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principles of Hindu law which, as emphasised, are concerned Pattit Achi 
with spiritual rather than material matters. Rajagopala 
I therefore agree that this appeal must be dismissed with Pillai. 





costs. Mockett, J. 
K.S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice Mockerr, 
M. S. “Aiyar & Company, Raja Street, .. Petitioners* 
Coimbatore by C.R.V. Das and others (Accused) 
Uv. 
G. Srinivasalu Naidu a Respondent 
(Complainant). 
_ Madras District Municipalities Act (V of 1920), S.306, Cl. (28)—Power M. S. Aiyar 
of Municipal Council to make bye-laws for prohibition and regulation of & Co. 
advertisements in public streets and parks—If includes power to levy licence Srinivasalu 
fee for advertisements. Naidu. 


S. 306, Cl. (28) of the Madras District Municipalities Act empowering a 
Municipal Council to make bye-laws for the “prohibition and regulation of 
advertisements in public streets or parks” does not authorise the levy of a 
licence fee in relation to advertisements. Accordingly a person cannot be 
convicted for displaying goods (aerated water) on a bullock cart and having 
anarie board in his shop without paying the fee levied by a Municipal Coun- 
cil a licences for advertisement. 

Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure; 1898, praying that the High Court will be pleased to 
revise the judgment’ of the Court of thé Senior Bench of Magis- 
trates, Coimbatore, B. Cs. Nos. 5329, 5335, 5333 of 1939 and 
B. C. No. 3868 of 1940 respectively. 

K. Bhashyam Aiyangar for R. Desikan for Petitioners. 


The Public Prosecutor (F. L. Ethiraj ) for the Crown. 
Cri. R. C. No.°1100 of 1940. 


The Court made the following 

ORDER. —The petitioner has been convicted and fined by the 
Senior Bench Court of Coimbatore for advertising without a 
licence in Coimbatore. in two manners, (1) in his bullock cart 
and (2)by means ‘ofa boatd hung over his roof. Mr. Bhashyam 
AAiyangar argues that the conviction is without jurisdiction 
because no offence has been committed. That depends on a 
consideration of the District Municipalities Act. There is an 


* Cel. R. C. Nos. 1100, 1101, 1103 and 1104 of 1940, 24th April, 1941. 
'(Crl. R. P. Nos. 1045, 1046, 1048 and 1049 of 1940). : ; 
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express provision in the Madras City Municipal Act, S. 129-A. 
which was introduced by the Amending Act X of 1936 making 
special provision for taxing advertisements but the only provi- 
sion with regard to advertisements to be found in the District. 
Municipalities Act is S. 306, Cl. (28). S. 306 says: 


“The council may make by-laws not inconsistent with this Act or with any: 
other law to provide .. .. .. (28) for the prohibition and regulation of 
advertisements in public streets or parks.” 

This section is in the same words as S. 349 (28) of the- 
Madras City Municipal Act (IV of 1919). There will be found 
in S.306 several provisions relating to licences, for example,. 
Cl. 10 (c) for licensing of builders and surveyors, 18 (c) for 
licensing and controlling of brokers, etc., and 22 (b) for the 
levy of fees for the use of certain burial and burning grounds.. 
‘Licences and fees’ are comprehensively dealt with in Chapter- 
XII, which is so headed. Therein are specified a number of 
acts for which licences are required and for which fees may be- 
levied. But there is no provision there for the granting of 
any licence or levying of fees in relation to advertisements.. 
The learned Public Prosecutor has rested his case entirely ori 
S. 321 which reads as follows: 


“(1) Every license and permission granted under this Act or any rule or- 
by-law made under this Act shall specify the period, if any, for which, and 
restrictions, limitations and the conditions, subject to which the same is. 
granted, and shall be signed by the executive authority. 


(a) Save as otherwise expressly provided in or may be prescribed under: 
this Act, for every such licence or permission, fees may be charged on such 
units and at such rates as may be fixed by the Municipal Council.” 

There is a distinction in the Act between “licence” and 
“permission” and “regulating” as an examination of the chapter- 
shows, for example, under S. 255 a licence to use a slaughter- 
house is required, but under S. 250 permission is required to- 
establish a factory. I observe too that, although private mar- 
kets can be regulated by by-laws, under Chapter XIV, S. 306- 
(18) (b), licence fees are leviable on them under Chapter XII, 
Chapter XIV is headed “Rules, by-laws and Regulations”; and. 
Chapter XII, asI have already stated, “Licences and fees.” The- 
Public Prosecutor contends that under S. 306, Cl. (28) the 
“regulation of advertisements” would include giving permission. 
to advertise and therefore, by further implication, a power to- 
levy licence fees. But, although in the Act advertisements may- 
be prohibited, I can find nowhere that they are prohibited or 
permitted only by licence as in the case.of all the other numer-- 
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ous subjects mentioned. Licensing, permitting and regulating 
are, in my view, distinct matters and are dealt with distinctly 
and differently under the Act. The intention of S. 306, 
Cl. (28) seems to me to empower the Municipality to prohibit 
altogether advertisements in public streets and parks or to regu- 
late their exhibition, for example as to size and position—no 
doubt a necessary provision in the interests of the appearance of 
the streets and parks. I do not think—indeed I think it is con- 
trary to a general reading of the Act—that it can be implied 
that a further power to levy licence fees in respect of the adver- 
tisements is given. But under the by-laws which are attached 
to the record, it is expressly provided that fees shall be levied. 
“Regulate” according to the Oxford Dictionary, means “to 
control by rule, subject to restrictions, moderate, adapt to re- 
quirements.” It does not seem possible to stretch this meaning 
to include levying fees, especially when such elaborate 
provision is made in other parts of the Act for this purpose 
with regard to other specified matters. What the true meaning 
and sense of “regulate” in this Act is can be derived from its 
use in S. 306 (2), (3-B), (9), (10-A), (11), (12), (18-B} 
and (22-A). It is a general principle, that any provision by 
which members of the public may be taxed should be clearly 
stated, so should, in my view, an analogous provision by which 
any payment can be compelled from them. 


My conclusion is therefore that neither directly nor by 
implication is there any provision in this Act to enable a District 
Municipality to levy licence fees for advertisements any more 
than in the City Municipal Act before the introduction of the 
amending Act of 1936 which provided especially for taxation 
for advertisements. It is for the Legislature to deal with this 
omission if it thinks fit. The by-law therefore appears to be 
ultra vires, and in consequence this revision petition will be 
allowed, the conviction set aside and the fine, if paid, refunded. 


Cri. R. Cs. Nos. 1101, 1103 and 1104 of 1940. 


‘The learned Public Prosecutor agrees that my order in 
Crl.R. C. No. 1100 of 1940 applies to these cases, and the order 
will be the same. 


: K; S. ' Petitions allowed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction.] 
PRESENT:—-Sir ALFRED Henry LIONEL LEACEH, Chief 
Justice, Mr, JUSTICE SOMAYYA AND MR. JUSTICE PATANJALI 
SASTRI. 
The Commissioner of Income-tax, 


Madras as ` Petitioner* 
v. 
M. Jamal Mohamed Sahib, Trustee 
for “ Allajanathud-Deeniya” .. Respondent. 


Income-tax Act (XI of 1922), S. 4, Ci. (3) (D—Scope—Income endowed 
by Muslim for benefit of his own descendants—If exempt from assessment 
as trust for public purpose. 

Setting aside of income for the maintenance, education, marriage, 
funeral and other necessities of the poor and needy among the descendants 
of a Muslim donor is a trust the utility of whichis not of a public but 
clearly of a private nature and the income in the hands of the muthavalli is 
therefore not exempt from taxation. 

Reference by the Commissioner of Income-tax, Madras, 


under S. 66 (2) of the Indian Income-tax Act (XI of 1922). 


K. V. Sesha Aiyangar for Petitioner. 

B. Pocker for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice.—The assessee. in this case is the mutha- 
valli of a wakf called the Allajanathud-Deeniya, which was 
created by one Jamal Mohideen Sahib by a deed, dated the 21st 
December, 1923. The deed directs that half of the annual net 
income shall be utilised for the expenses of maintenance, 
education, marriage, funeral and other necessities of such 
members of the donor’s family in the male line as in the 
opinion of the muthavalli are in poor and needy circumstances. 
The muthavalli himself is allowed to benefit from this portion 
of the net annual income if he also happens to be in poor and 
needy circumstances. The other half of the annual net income 
is to be utilised for such charitable purposes as (a) helping 
new converts to Islam by giving them religious instruction, (b) 
giving help to Muslim orphans, (c) giving secular, especially 
industrial and technical education to Muslims, (d) helping poor 
and ‘needy Muslims of the Sunni sect, (¢) spreading knowledge 





* O. P. No. 308 of 1940. 18th March, 1941, 
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of the Islamic religion, (f) giving contributions to public 
institutions established for the purposes mentioned, and (g) 
starting and maintaining. institutions for the purpose of giving 
education to Muslim orphans, if considered necessary by the 
muthavalli. The deed also provides that if the income allotted 
for the benefit of the needy members of the donor’s family 
remains unspent for three consecutive years the moneys are to 
be transferred to a reserve fund. 

For the assessment year 1935-36 the Income-tax Officer 
found that the assessee was in receipt of anincomeof Rs. 13,907. 
This includes half of the net income of the trust properties for 
the year of account. The reason for his finding was that the 
direction in the deed that half of the income shall be set aside 
for the needy descendants of the donor does not constitute a 
trust for charitable purposes within the meaning of S. 4 (3) of 
the Income-tax Act, 1922. The Income-tax Officer recognised 
that the deed did constitute a public charitable trust in so far 
as it dealt with the other half of the net income. The mutha- 
valli challenged the validity of the assessment and when the 
matter came in due course before him, the Commissioner of 
Income-tax referred the following questions to this Court for 
decision under the provisions of S. 66 (2) of the Income-tax 
Act: 

(1) Whether the provisions made in the wakf deed dated 
the 21st December, 1923, for the maintenance, education, 
marriage, funeral and other necessities of the poor and needy 
among the descendants of the wakf in the male line, constitute 
a charitable purpose and as such falls within the scope of 
S. 4, Cl. (3) (i) of the Indian Income-tax Act, 1922. 

(2) Whether the income allotted under the said wakf deed 
for the purposes mentioned in question No. (1) which remains 
unspent for want of beneficiaries is assessable in the hands of 
the muthavalli. | 

S. 4 (3) (i) provides that the income derived from pro- 
perty held under trust or other legal obligation wholly for 
religious or charitable purposes shall not be liable to income-tax. 
It is stated that the expression “charitable purposes” includes 
“relief of the poor, education, medical relief, and the advance- 
ment of any other object of general public utility; but nothing 
contained in CL (i), Cl. (i-a) or Cl. (ii) shall operate to 
exempt from the provisions of the Act that part of the income 
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of a private religious trust which does not enure for the benefit 
of the public’. The words which constitute the proviso were 
added by an amendment made in 1939. 


The expression “charitable purposes” must be construed 
strictly. As the result of decisions in England spread over a 
long period the expression can only be applied to a public 
charity. There is no such thing as a private charitable trust. 
There may be a private trust for religious purposes and that is 
why the amendment was made to S. 4 (3) in 1939. It was 
made in order to put beyond all doubt the intention of the 
Legislature not to exempt even private trusts for religious 
purposes. 


In Commissioners for Special Purposes of Income-tax v. 
Pemselt, a case which was decided by the House of Lords and 
had reference to the English Income-tax Act of 1842, Lord 
Macnaghten said: 

“How far then, it may be asked, does the popular meaning of the 
word ‘charity’ correspond with its legal meaning? ‘Charity’ in its legal 
sense comprises four principal divisions: trusts for the relief of poverty; 
trusts for the advancement of education; trusts for the advancement of 


religion; and trusts for other purposes beneficial to the community, not 
falling under any of the preceding heads.” 


Later in his judgment he said: 


“On these grounds I have come to the conclusion that the expression 
‘trust for charitable purposes’ in the Act of 1842, and the other expressions 
in the Act in which the word ‘charitable’ occurs, must be construed in their 
technical meaning according to English law.” 

The Indian Income-tax Act is an enactment expressed in 
the English language and the words used in it must be given 
the same meaning as is given in the construction of similar 
statutes in England. Giving the words their accepted meaning 
the exemption only applies toa trust the object of which is 
public utility. In delivering the judgment of the Privy Council 
in The Trustees of Tribune Press, Lahore v. The Commissioner 
of Income-tax, Punjab, Lahore?, Sir George Rankin said: 

“Their Lordships are in agreement with this view and see nothing in 
‘the Indian Income-tax Act to discharge the Court ofits responsibility in 
coming to a finding as to the character of the object of a trust—a matter 
which bears directly upon its validity. Itis to be observed moreover, that 
under the Income-tax Act the test of general public utility is applicable not 
only to trusts in the English sense but is to be applied to property held under 





1. (1891) A.C. 531. 
2. (1939) 2 M.L.J. 444: L.R. 66 LA. 241: I.L.R. (1939) Lah. 475 (P.C.). 
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trust ‘or other legal obligation’ a phrase which would include Moslem 
-wakfs and Hindu endowments.” 


In Umar Bakhsh v. Commissioner of Income-tax, Punjab}, 
the Lahore High Court expressly held that the expression “reli- 
ious or charitable purposes” in S.4 (3) (i) has to be construed 
with reference to English law and not to the personal law 
of the assessee and this opinion was accepted by the Patna 
High Court in Humayun Raza Chowdhury v. Commissioner 
of Income-tax, Bihar and Orissa®. The learned Advocate for 
the assessee (muthavalli) has suggested that the decision of 
the Judicial Committee in The Trustees of Tribune Press, 
Lahore v. The Commissioner of Income-tax, Punjab, Lahore, 
has negatived this opinion, but we cannot read the judgment in 
that sense. The passage which has just been quoted from the 
judgment of the Privy Council speaks of the test of general 
public utility. As this is the test so far as the Indian Income- 
tax Act is concerned it is not necessary to consider whether the 
‘trust here would be deemed to be charitable in England. Even 
assuming that the Court may have regard to Muslim ideas in 
‘deciding whether a Muslim trust fulfils the test of general 
public utility, it cannot be said that that part of the trust deed 
‘which relates to the setting aside of income for the descendants 
of the donor constitutes a trust for general public utility. The 
beneficiaries are to be members of the donor’s own family. 
‘The utility is not of a public, but clearly of a private nature. 
For these reasons we would answer the first question in the 
negative. ; 

The second question calls for no discussion. The position 
‘is that the muthavalli has in his hands income belonging to a 
private trust. Income of a private trust is not exempt from 
‘taxation and the muthavalli is assessable in respect of it, 
because he holds it. It follows that the answer to the second 
‘question is in the affirmative. 

As the questions referred have been answered against the 
assessee, he must pay the costs, Rs. 250. 

K. S. Reference answered. 





1. (1931) LL.R. 12 Lah. 725; 5 I.T.C.402 (F.B.). 
2. 10 LT.C. 7. 
3. (1939) 2 M.L.]. 444: L.R. 66 LA. 241: I.L.R, (1939) Lah. 475 (P. C.) 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SIR ALFRED Henry LIONEL Leaca, Chief 
Justice AND Mr. Justice Somayya AND MR. Justice 
PATANJALI SASTRI, 

The Commissioner of Income-tax, Madras .. Petitioner* 
v. 
The National Cycle Importing Company, by Respondent. 
Proprietor Amritlal Bhaichand Shaw, Madras. 

Income-tax Act (XI of 1922), S. 26 (2) (as amended in 1939)—Dissolved’ 
firm—If' canot be found’ when all the members are alive and can be 
ound. 
£ Persons who have entered into a partnership with oue another are 
called individually ‘partners’ and collectively a ‘firm’, Where a firm has. 
been dissolved it cannot be said that the firm ‘cannot be found’ within the 
meaning of the proviso to S. 26 (2) of the Indian Income-tax Act, 1922, 
when in fact all the partners are alive and can be found. In the circum- 
stances, the person succeeding to the business should not be assessed on the 
entire profits earned during the year preceding the dissolution of the firm, 

Reference under S. 66 (2) of the Indian Income-tax Act, 
XI of 1922, by the Commissioner of Income-tax, Madras for 
decision of this Court. 

K. V. Sesha Aiyangar for Petitioner. 

T. S. Venkatesa Aiyar for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice.—The real question which arises in this. 
reference is whether it can be said that a firm which has been 
dissolved “cannot be found” within the meaning of the proviso 
to sub-S. (2) of S. 26 of the Indian Income-tax Act, 1922, 
notwithstanding that all the members of the firm are alive and 
can be found. 

The assessee is the proprietor of a business carried on 
under the style of the National Cycle Importing Company.. 
Upto the end of the Samvat year, 1994, that is, upto the 23rd 
October, 1938, this business was owned by the assessee in. 
partnership with two others, Vanamalai Premchand Shaw, and 
Fulchand Bhaichand Shaw. On the 24th October, 1938, the 
first day of the Samvat year 1995, the assessee took over the 
entire business and the partnership was dissolved as from that 
date. In the Samvat year 1995 the Income-tax Officer assess- 
ed the total income of the business for the year 1994 at 
Rs. 16,500. The assessee’s share of this amount was Rs. 7,425: 
and Fulchand Bhaichand Shaw’s share Rs. 4,950, and they 


* O.P. No. 24 of 1941, 26th March, 1941, 
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were assessed to income-tax on these amounts respectively. 
The third partner was not assessed on his share (Rs. 4,125) as 
the Income-tax Officer was informed that he had ceased to be 
a partner before the month of October, 1938. 

The Commissioner of Income-tax considered that the 
Income-tax Officer had not adopted the right method of assess- 
ment. In his opinion the case falls within the second sub-section 
of S. 26 of the Act and by virtue of the proviso contained in 
that sub-section the assessee can be assessed to tax on the full 
amount of the profits earned during the year 1994. Accordingly 
he revised the assessment and caused notice to be served on the 
assessee under S.33 to show cause why he should not be 
assessed in respect of the sum of Rs. 16,500 which represented 
the total profits. The assessee objected to the proposal, and in 
consequence the Commissioner has referred to the Court for 
decision the following question : 

“ Whether in the circumstances of the case the Commissioner of Income- 
tax was right in setting aside the order of the Income-tax Officer and direct- 
ing that Amritlal Bhaichand Shaw should be assessed on the entire profits 
as successor under S. 26 (2) of the Indian Income-tax Act.” 

We are concerned in this case only with the provisions of 
S. 26 (2) as it stands as the result of the amendment made in 
the year 1939. The sub-section now reads as follows: 

“ Where a person carrying on any business, profession or vocation has 
been succeeded in such capacity by another person, such person and such 
other person shall, subject to the provisions of sub-section (4) of S. 25, each 
be assessed in respect of his actual share, if any, of the income. profits and 
gains of the previous year: 

Provided that, when the person succeeded in the business, profession or 
vocation cannot be found, the assessment of the profits of the year in which 
the succession took place upto the date of succession, and for the year 
preceding that ‘year shallbe made on the person succeeding him in like 
manner and to the same amount as it would have been made on the person 
succeeded or when the tax in respect of the assessment made for either of 
such years assessed on the person succeeded cannot be recovered from him, 
it shall be payable by and recoverable from the person succeeding, and such 
person shall be entitled to recover from the person succeeded; the amount of 
any tax so paid.” 

Looking merely at the words used in the first paragraph of 
the sub-section it would appear that they are only intended to 
apply to a succession which has taken place during the year 
of account and not to 4 succession which has become effective 
during the year of assessment. Mr. Sesha Aiyangar on be- 
half of the Commissioner, however, contends that the first 
paragraph of the sub-section must be read in conjunction with 
the second paragraph and says that when this is done the sub- 
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section is wide enough to. cover also a succession during the 
year of assessment. For the purpose of answering the present 
reference it is not necessary to decide whether the contention 
is well founded. The Commissioner himself has relied on the 
wording of the proviso, but it is clear that before the proviso 
can be brought into operation, it must be established that the 
person succeeded “cannot be found”, that is, he must be dead or 
has disappeared. The proviso cannot be applied where the per- 
son succeeded is alive and his whereabouts are known or can 
be ascertained. Here, all the three persons who formed the 
firm whose business was taken over by the assessee are alive 
and their addresses are known. In Karuppiah Pillai v. Commis- 
stoner of Income-taz, Madras}, this Court held that a partner 
who takes over the partnership business after the dissolution 
of the partnership succeeds to the business within the meaning 
of S. 26 (2). 

What the Court has to decide is whether the Commis- 
Sioner is right in the opinion which he has formed that a 
firm ‘cannot be found’ when it has been dissolved. The Com- 
missioner dissociates the partners in the firm from the firm 
itself. This appears to us to be going too far. It is quite true 
that a firm for purposes of assessment to income-tax in some 
cases is regarded as a unit, but that does not mean that in all 
cases a firm must be looked upon asa juridical person. S. 2 
(6-B) says that the words “firm”, “partner” and “partnership” 
have the same meanings respectively as in the Indian Partner- 
ship Act, 1932, and S. 4 of that enactment states that persons 
who have entered into partnership with one another are called 
individually ‘partners’ and collectively ‘a firm’. This being 
the position, we are unable to say that the firm ‘cannot be 
found’, when all the partners are here and two of them have 
paid their proportionate share of the tax. 

The Court is not concerned with any further provisions of 
the Act which may help the income-tax authorities in this 
case. It is only concerned with the question under reference 
and the decision of the question merely involves the construction 
of the expression ‘cannot be found’. We have indicated that 
the firm can be found for the purposes of the proviso to S. 26 
(2), and the answer to the question formulated by the Commis- 
sioner must be in the negative. 





1. (1941) 1 M.L.J. 120: 1941 I.T.R. 1: IL.R. (1941) Mad. 220 (F.B.). 
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The assessee has succeeded and heis entitled to his costs, 
Rs. 250, Heis also entitled to the refund of his deposit of 
Rs. 100. 

K.S. Reference answered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SiR ALFRED Henry LioNEL Leac, Chief 
Justice AND MR. JUSTICE HAPPEL, 


Boganathula Venkataswami .. Petitioner 
v. 
Jangiti Pedda Madduleti and others .. Respondents. 


Madras Debt Conciliation Act (XI of 1936), S. 10 (2)— Creditor request- 
ing Board to summon a mortgage deed inthe possession of his brother as 
evidence of his debt—Refusal by Board to summon document and order 
declaring the debt discharged for failure to furnish proper statement—Pro- 
briety. 

In a petition by a debtor for conciliation of his debts, there being only 
one creditor, the creditor requested the Debt Conciliation Board to summon 
a mortgage deed in the possesssion of his brother who had filed a partition 
suit against him, as evidence of the debt. But the Board did not comply 
with the request and declared the debt to be discharged. 

Held, that it was the duty of the Board to summon the document and 
the Board was wrong in declaring the debt, which was admitted by the 
debtor himself to be due, discharged, on the ground that the creditor did 
not furnish a proper statement under S. 10 (2) of the Act. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari calling for the records from the Debt 
Conciliation Board, Nandyal in Application 197 of 1939 dated 
13th December, 1939 and to quash the order passed by the said 
Board and direct the Board to dismiss the application under 
S. 17 of the Madras Debt Conciliation Act. 

K. Krishnaswami Aiyangar and K. S. Jayaram for Peti- 
tioner. 

S. Venkatesa Aiyangar for Respondents. 

The Order of the Court was delivered by 

The Chief Justice.—This isan application to quash an 
order passed by the Debt Conciliation Board, Nandyal. The 
Court has frequently had to set aside an order of a Debt 
Conciliation Board because it had been passed without 
jurisdiction or in abuse of the powers conferred by the 


— 


* C, M. P. No. 6958 of 1940. 12th February, 1941, 





F.B. 
Commis- 
sioner of 

Income-tax, 
Madras 


y. 
National 
Cycle 
Importing 
Company. 


Venkata- 
swami 
v. 
Pedda 
Maddu- 
leti 


Leach, C. J. 


Venkata- 
swami 
v. 
Pedda 
Maddu- 

leti 


Leach, C.J. 


Subramanya 
arma. 
In re. 


156 THE MADRAS LAW JOURNAL REPORTS. [1941 


Madras Debt Conciliation Act. In some cases the action taken 
by the Board has been of a most arbitrary character and the 
order now complained of is of that nature. 


The first, second and third respondents applied to the 
Board for the settlement of a debt under the Madras Debt 
Conciliation Act, 1936. According to their petition they had 
only one creditor, the petitioner, whose debt was secured by a 
mortgage in respect of immoveable property. The Board 
issued notice to the petitioner, who was thereupon required by 
reason of the provisions of S. 10 (1) to submit a statement of 
the debt owing to him by the respondents. He appeared 
before the Board and filed the following statement : 

“The mortgage bond executed by the petitionersis with my brother 
Boganathula Venkata Guruviah who has filed a partition suit against me 
O. S. No. 2 of 1938 in the Court of the District Judge, Kurnool. The docu- 
ment is with him and therefore I cannot mention the exact amount due to 
us. He also isentitled toa moiety of the amount, and therefore, notice 
may be kindly issued to him. I will pay the expenses of the notice. I 
therefore request thata statement of amount may be called for from 
Boganathula Venkata Garuviah, resident of Mahadevapuram, Sirvel Taluk.” 

The reason for his request was that the sums paid on 
account of the mortgage debt were endorsed on the document. 

In these circumstances this was a very reasonable request 
for the petitioner to make to the Board, but instead of comply- 
ing with it and despite the fact that the debtor respondents had 
admitted the mortgage debt and were asking for a settlement 
the respondent Board passed an order in purported exercise of 
the powers conferred upon it by S. 10 (2) of the Act declaring 
the debt to be discharged. It is difficult to imagine a more 
unjust order. In my opinion, this Board has shown itself to 
be unfit to discharge its duties under the Act. The order 
will be quashed with costs against all the respondents. 


K. S. Order of the Board quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SiR ALFRED Henry LIONEL Leacu, Chief 
Justice AND Mr, JUSTICE GENTLE, 


S. Subramanya Sarma and others .. Petitioners* (Accused 2 
and 4 and 1). 





* Cri. R. C. Nos. 422 and 443 of 1941. 2nd May, 1941. 
(Cri. R. P. Nos. 418 and 419 of 1941). 
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Legal Practitioner—Advocate an accused—If can appear for co-accused 
in the same case—Madras Criminal Rules of Practice, r. 82—Scope. 


An advocate who is an accused in a criminal case cannot appear and act 
for the co-accused in the same case. R. 82 of the Criminal Rules of Practice 
does not authorise a co-accused to appear as counsel in the case. 

New Brunswick and Canada Railway Co. v. Conybeare, (1862) 9 H.L.C. 
711: 11 E.R. 907 and Nuton v. Chaplin. 19 L.J. (P.C.) 374, relied on. 


Petitions under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 
to revise the order of the Third Presidency Magistrate of the 
Court of the Presidency Magistrates, Egmore, Madras dated 
the 26th April, 1941 and made in C. C. No. 6 of 1941. 


K. Bhashyam Aiyangar for S. Suryaprakasam, S. Viswa- 
nathan and B. Jagannatha Das for P. S. Katlasam for 
Petitioners. 

The Crown Prosecutor (P. Govinda Menon) with C. D. 
Venkataraman for the Crown. 

The Order of the Court was delivered by 

The Chief Justice.—These criminal revision petitions raise 
the question whether an advocate who is accused with others 
of a criminal offence can appear at the trial as counsel for his 
co-accused. The petitioner in Crl. R. C. No. 443 of 1941 isa 
member of the English Bar and has been enrolled as an advocate 
of this Court. He and six others, two of whom are the peti- 
tioners in Cri. R. C. No. 442 of 1941, are accused of having 
been parties to a criminal conspiracy, the object of which was 
inter alia to commit or abet the commission of certain illegal 
acts by the public generally or by a class of persons exceeding 
ten. The illegal acts are specified in the charge sheet. They 
number six. It will be sufficient to quote the first and the last 
of these allegations: 

“ (1) Influencing the conduct or attitude of the public or of any section 
of the public in a manner likely to be prejudicial to the defence of British 
India or to the efficient prosecution of the war.” 

“(6) to unite into one organisation the extremist elements in India, 
revolutionaries, labour and other unions with the object of setting upa 
state which would be controlled by the workers and peasants.” 

‘The proceedings commenced on the 14th March of this 
year before the Third Presidency Magistrate. The Court sat 
de die in diem from the 14th March until the 24th April, when 
the second and fourth accused (the petitioners in Crl. R. C. 
No. 442 of 1941) fell ill. On the 25th April the first accused 
filed a memorandum stating that he had been instructed to 
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appéar on behalf of the second and fourth accused and that he 
wished to enter an appearance on their behalf. The Magist- 
rate considered that it would be improper to allow him to do so 
and consequently refused permission. His order has led to the 
filing of the applications now before the Court. 


The accused are all in custody and have been in custody 
throughout. The Court is asked to sanction the first accused 
stepping from the dock. to the place reserved for counsel and 
appearing there as counsel for two of his co-accused. It has 
been suggested by Mr. Bhashyam Aiyangar, who appears on 
behalf of the first accused, that there could be no objection to 
the first accused being in the dock a part of the time and in 
counsel’s seat for the remainder of the time. This is a start- 
ling proposition. I have no hesitation in holding that the 
Magistrate has passed a correct order. Counsel cannot appear 
in the same matter both as counsel and party. There is no 
objection to an advocate who is accused of a criminal offence or 
is a party in a Civil Court conducting his own defence or his 
own case. He is fully entitled to do so. But he cannot be in 
Court in the same matter in the two capacities. Mr. Bhashyam 
Aiyangar has not been able to produce any authority in. support 
of the proposition that the first accused should be allowed to 
appear before the Third Presidency Magistrate for his co- 
accused, and this is not surprising. There is, however, authority 
that the first accused cannot be allowed to appear as counsel for 
his co-accused. In New Brunswick & Canada Railway Co. v. 
Conybeare}, the respondent was a barrister. On the first day of 
hearing the leading counsel for the respondent suggested that 
the respondent might appear as his junior in the cause. The 
Lord Chancellor (Lord Westbury) said: 

“Certainly. But not both as party and counsel. The respondent must 
elect to argue in person or not. There cannot be a mixture of the two 
characters.” 

In Nuton v. Chaplin?, the Court of Common Pleas held that 
a barrister, who was a party in an action, civil or criminal, is 
in the same position as any other party. Wilde, C.J., observed: 


“I do not think that a party ina civil or criminal case, who is also 
counsel, isina different position from any other party. In acriminal 
matter, a party would not be entitled to sit in wig and gown among the bar 
as his own counsel.” . 





1. (1862) 9 H‘L.C. 711: 11 E.R. 907. 2. 19L.J. (P.C.) 374, 
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It is abundantly clear that the first accused cannot be 
allowed to appear as counsel in the proceedings before the 
Magistrate. 


It has been said, and I do not doubt it, that these petitions 
have been filed because it would facilitate an early disposal of 
the case, if the first accused were allowed to appear on behalf 
of the two accused who have fallen ill. The question however, 
is not one of expediency; it is one of principle. R. 82 of the 
Criminal Rules of Practice states that Criminal Courts should, 
as a rule in cases where there are more accused than one, 
permit one of them to be authorised by another to appear, plead 
or act for him in the proceeding, provided that the authority is 
in writing and signed or contains the thumb impression of the 
party giving it and is filed in Court. The application to the 
Magistrate was not made under this rule. In fact the Court 
has been informed that it was expressly stated to the Magistrate 
that the application made by the first accused io be allowed to 
appear as counsel for the second and fourth accused was not 
intended to be made under this rule. If and when any such 
application is made it will be heard; but this rule certainly does 
not authorise a co-accused to appear as counsel in the case. 

For these reasons I consider that these petitions should be 
dismissed. 

Gentle, J.:—I agree and have nothing to add. 

K.S. Petitions dismissed. 


ee, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTICE WADSWORTH AND MR, JUSTICE 
PATANJALI SASTRI. 


Sree Raja Velugoti Navaneetha Krishna Petitioner* (Counter- 


Yachendra Bahadur Varu. Petitioner) 
v. 
Sirigiri Ramanujulu Chetty by next 
friend Irla Pullaiah Chetty. Respondent (Pett 
tioner). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 15—Jodi, whether 
rent—Person paying the amount whether tenant—Jurisdiction of Court to 
entertain the application under the Act. 

Where in order to obtain the benefits of the Agriculturists’ Relief Act, 
the respondent herein, who was'the proprietor of an agraharam situated in 
the Kalahasti zamindari paid into Court an amount being the jodi alleged to 


* CRP. No. 1329 of 1939. ` 12th March, 1941. 
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be due to the petitioner herein, and prayed for a declaration that the ‘rent’ 
due for fasli 1347 had been fully paid up and the petitioner pleaded that the 
jodi payable by the respondent was not ‘rent’ as defined by S. 3 (iv) of the 
Act and that therefore the Court had no jurisdiction to entertain the present 
application preferred under S. 15 (4), 

Held, that the agraharam here in question having continued as before 
the Permanent Settlement to be held on an under-tenure under the zemindar 
the jodi payable by the respondent to the petitioner being payable to a 
landholder of an estate comes within the purview of S. 15 of the Madras 
Agriculturists’ Relief Act. 

Held also, that if the jodi payable to the landholder of an ‘estate’ is 
rent under Act IV of 1938 the person liable to pay it is a ‘tenant’ as defined 
by the proviso to S. 15 (1) for the purposes of the section, and the property 
in respect of which such rent had accrued should be regarded as his ‘hold~- 
ing’. Hence the Court had jurisdiction to entertain the application under 
the Act. 

Petition under S. 115 of Act V of 1908, praying that the 


High Court will be pleased to revise the order of the Court of 
the Special Deputy Collector of Chandragiri Division dated 
the 12th January, 1939 and passed in M. A. No. 271 of 1938. 

P. V. Rajamannar and K. Subba Rao and P. S. Ragava- 
rama Sastri for Petitioner. 

N. C. Subbiah for Respondent. 

The judgment of the Court was delivered by 

Patanjali Sastri, J.—This civil revision petition arises out 
of an application filed by the respondent in the Court of the 
Special Deputy Collector, Chandragiri, under S. 15 (4) of the 
Madras Agriculturists’ Relief Act. In order to obtain the 
benefits of the Act, the respondent who is the proprietor of the 
Muddumudi village, an agraharam situated in the Kalahasti 
zamindari, paid into Court Rs. 21-12-2 being the jodi alleged 
to be due to the petitioner herein, who is the representative in 
interest of the zamindar, and prayed for a declaration that the 
‘rent’ due for Fasli 1347 had been fully paid up. The peti- 
tioner pleaded that the jodi payable by the respondent was not 
‘rent’ as defined by S. 3 (iv) of the Act and that therefore the 
Court had no jurisdiction to entertain the application. This 
objection was overruled by the Court below and the only 
question for determination in this civil revision petition is 


«whether the petitioner’s contention is correct. 


The term ‘rent’ is defined for the purposes of the Act as 
meaning not only rent as defined by the Madras Estates Land 
Act but also ‘quit rent, jodi, kattubadi, poruppu or the like 
payable to the landholder of an estate as defined by the Madras 
Estates Land Act, 1908, whether a decree, or order of a civil 


e 
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or revenue Court has been obtained therefor:or not’. The 
Madras Estates Land Act as amended by the Madras Act 
XVIII of 1936, contains the following definitions (so far as 


they are material here) : 

“S.3(2) (d)—'Estate’ means any inam village of which the grant has 
been made, confirmed or recognised by the British Government, notwith- 
standing that subsequent to the grant, the village has been partitioned among 
the grantees or the successors-in-title of the grantee or grantees. 

* x` * * 


(5) ‘Landholder’ means a person owning an estate or part thereof and 
‘includes every person entitled to collect the rents of the whole or any por- 
\ tion of the estate by virtue of any transfer from the owner or his predeces- 
| sors-in-title or of any order of à competent Court.or of any provision of 

Jaw.” a f 
The petitioner’s contention is that the agraharam in ques- 
tion is an estate and the. respondent and not. the petitioner is 
the ‘landholder’ thereof, and that therefore the jodi due from 
\ the respondent is not ‘payable to the landholder of an estate’ as 
here could not be two ‘landholders’ in respect of the same 
tate’. Now, an agraharam is a village granted to a commu- 
ay of Brahmins by former rulers or zamindars either 
abst utely rent-free in which case it is called Sarva agraharam 
or ci condition of paying annually ` a fixed sum which is 
varjously called jodi, poruppu or kattubadi. At the time of 
per erfpanent settlement of zamindaris in this Presidency, such 
ville ee were excluded from the assets Of the zamindari for the 
bury) e of fixing the peishcush or agsessment payable by the 
zamin lar to the Government, the jodi payable to him being 
alone i cluded. The result of this was that such villages were 
tr sreaftdr regarded as held by the agraharamdars under the 
zovernment and subject to its right of resumption on valid 
É / grounds, and they were dealt with on that footing at the time 
- of the subsequent Inam Settlement when they were ‘enfran- 
/ chised’ by the Government relinquishing its right of reversion 
in lieu of a fixed annual payment called ‘quit rent’. , The jodi, 
however, continued to be payable to the zamindar as before but 
it was no longer indicative of the zamindar’ s ownership and the 
agraharamdars’ under-tenure of the village. This was why such 
a village was held not to fall under Clause (e) of S. 3 (2) of 
‘the Madras Estates Land Act which included in the definition 
of estaté villages held on a permanent under-tenure in per- 
manently settled zamindaris—see Virabadrayya v. Sonti Ven- 
kannat. This is not, however, the position in respect of 

aa a 1. (1913) 24 M.L.J. 659. 
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agraharam villages in the Kalahasti zamindari.. As pointed 
out by the. Privy: Council in Secretary of State for India 
in Council v. Raja of Venkatagirii, the permanent settlement: 
of what were known as the four western zamindaris, namely, 
Venkatagiri, Kalahasti, Bomrauzepalem and Karvetnagar, was. 
not made in accordance with the practice described above which 
was prescribed by the Permanent Settlement Regulation (XXV 
of 1802), but was made on quite different lines independently 
of the provisions of the Regulation; that is to say, the peish- 


cush was not based upon a computation of the assets of these 


zamindaris after excluding lakhiraj or revenue-free lands and 
other lands paying only small quit rents or jodis but was fixed: 
on the basis of a commutation of the military service subject: 
to which the zamindaris were originally’held. The agraharams. 
and other Inam villages were thus not excluded from the 
zamindaris by the settlement and it was for this reason that 
their Lordships held in the case referred to above that the: 
Government had no right of reversion in such Inams comprised 
in the Venkatagiri zamindari. The position therefore is that 
the agraharam here in question which is in Kalahasti zamindari 


continued as before the Permanent Settlement to be held on an 


under-tenure under the zamindar whose right has now become: 
vested in the petitioner. In such circumstances, we cari see, no 
reason why the petitioner should not still be regarded as the owner, 
and therefore the dandholder’ of the village. The fact that by 
virtue of the amending Act XVIII of 1936 the respondent has. 
also to be regarded as a ‘landholder’ does not affect the position 
of the petitioner as a landholder in respect of that village. 
The definition of a landholder clearly ‘contemplates a plurality 
of landholders by making express provision for settlement of 
disputes that may arise in‘such cases. The relation between 
the petitioner and the respondent is thus one of owner and an. 
under-tenure holder, just as it would be if the zamindar had 
made a post-settlement grant of the village as an agraharam,. 
and there is nothing incongruous in holding that both of them 
are ‘landholders’ as defined in the Madras Estates Land Act. 
The jodi payable by the respondent to the petitioner being thus. 
payable to a landholder of an estate comes within the purview 


‘of S. 15 of the Madras Agriculturists’ Relief Act. 





en 
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Our attention was drawn to the decision of Pandrang 
Row, J., in C. R. Ps. Nos. 205 to 209, 246 to 249, «59 and 460 
of 1939 where the learned Judge held that jodi payable by 
certain Inamdars of whole Inam villages lying within the 
Shulagiri zamindari was not ‘rent’ as defined in Madras ActIV 
of 1938 and did not therefore attract the application of S, 15 
(1) thereof. The learned Judge observed: 

“Jt being clear that the petitioners themselves are the landholders in 
respect of these villages, they cannot rely on any payments made by them- 
selves to the zamindar as payments made to the landholder. It ‘follows, 
therefore, that S. 15 (1) does not apply to the petitioners.” 

It does not appear how the villages were dealt with at the 
time of the settlement and if, as in the general case, they were 
excluded from the assets of the zamindari, the decision would 
be correct. But, as already pointed out, the position in the 
present case is entirely different and the decision referred to 
does not assist the petitioner. 

A recent decision of Abdur Rahman, J., reported in 
Madura, etc. Devasthanam v, Masanam Pillail, was also 
brought to our notice. It related to amounts payable to an 
Inanidar of a whole village by holders of minor inams com- 
prised therein for water charges and land cess. The learned 
Judge referred to the definition of rent in the Madras Estates 
Land Act and held, in the light of that definition, that— 

“Tf the jural relationship between the parties is not that of the landlord 
and tenant S. 15 of the Madras Agriculturists’ Relief Act or r.6 (1) would 


have no application”. i 
This view overlooks the definition of rent in the Madras 


Agriculturists’ Relief Act which plainly includes ‘quit-rent, 
jodi, kattubadi, poruppu or the like payable to the laridholder 
of an estate’, which are not included in the definition in the 
Madras Estates Land Act and it is obvious that the 
scope of the relief intended to be afforded by S. 15 of 
the Agriculturists’ Relief Act must be determined with refer- 
ence to the wider definition contained therein. It was 
‘said that’ the reference to a ‘holding’ in the proviso to S. 15 
(1) militated against this view. That term is no doubt defined 
in the Estates Land Act so as to denote lands held by a ryot 
under a single patta but there is no warrant for importing that 
definition into the Agriculturists’ Relief Act which does not 
define that expression. If the fodi payable to the landholder 
of an ‘estate’ is rent, the person liable to pay it is a ‘tenant’, as 
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defined. by the proviso for the purposes of the section, arid the 
property: in respect of which such ‘rent’ has. accrued must be 
regatded as his ‘holding’. We are therefore unable to agree 
with the observations óf the learnedi Judge in the case cited 
above confining the operation of S.'15-to cases arising between 
landlord and tenant. under the Estates Land Act. ` 

In the result, the civil revision petition fails and is dismis- 
sed. with costs. : 

IK. C. "Be E ai Petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT :—MR. JUSTICE WADSWORTH AND Mr, Justice 
PATANJALI SASTRI. , 


Thalepaka painivasayys and: Petitioners* (Defendants ) 


~; another. 
v. 


Nagallapati. Qbula: Gn and: Respondents a 
another. 


Madras Agriculturists’ mie ‘Act (IV of 1938), S. 3 Gi) Proviso D— 
Debtors entitled,to only-a share in a:shrotriam the jodi payable on. that share 
being less than Rs. 100—-Whether excluded ‘from the definition of ee 
culturist”. 

“Where the ‘debtors are owners of Sly. a share of.a shrotriam and the 
aroportionate jodi payable by them is less than Rs 100 they are not excluded 
from the category. of agriculturists, entitled. to relief under Act IV of 1938, 
even ‘though there may, be a ‘theoretical liability for the whole of the jodi 
laid upon each of the shares so far as the Government is concerned. 


Petitions ‘under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise’ the. decree of. the Court 
of the District Munsif of, Nandalur in S. C. S. Nos,,11.and 12 


of 1939 respectively, - A 


‘Kasturi Seshagiri Rao for Petitioners. 
_ P. Basi Reddy for. Respondents. 

The judgment of the Court was delivered by 
; Wadsworth, J.—These civil revision petitions arise out of 
two. small cause suits for recovery of debts, i in which the defen- 
dants. pleaded that they were entitled to relief under Madras ` 
Act IV of 1938 as agriculturists and it was objected, that they 
“were. landholders of a shrotriam paying a jodi of Rs, 169-3- 10 
and were therefore excluded from:the. benefit of, the Act with 
-reference’ to, ‘Proviso D to S. 3 (i). The defendants, while 
admitting. that they were shro iriamdars, contended that they,.were. 
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entitled to only a half share in the shrotriom and had 
alienated .considerable portions of that half share and that 
the jodi payable in respect of their half share was less 
than Rs. 100, so that they were not excluded from the 
definition of ‘agriculturist’?. The lower Court found that 
the alienations by the defendants were irrelevant as they 
had sold only their kudivaram right and that with reference to 
the division of the shrotriam into two halves this did not affect 
the liability to the Government which can impose the burden of 
the jodi on any ‘portion of the shrotriam and that therefore 
more than Rs. 100 was payable by the defendants as jodi and 
that they were disentitled to be, considered as agriculturists. 


The shrotriam in .question ‘was originally held by one 
Venkataramaniah who was the father of the defendants. After 
his death it came to be owned by the defendants and their 
cousins and they divided the shrotriam into two shares. One of 
the cousins wlio has given evidence, said that he is the proprie- 
tor of theesfate. Presumably he is the person recognised by 
the Government, but it does appear that each of the two bran- 
ches of the family owns a localised share in the village. 
Proviso D to S. 3 (ii) excludes from the definition of ‘agricul- 
turist’ a person who is the holder of an estate under the Madras 
Estates Land Act; or of a share or portion thereof, in respect 
of which estate, share or portion any sum exceéding Rs. 100 is 
paid as jodi. The question is whether in interpreting these 
words we must have regard to the liability of the share to the 
Government or to its proportionate liability having regard to 
the rights of the sharers inter se. It is no doubt true that 
when; as in this case, the whole of the village is liable for the 
whole of the jodi, the Government can recover the full amount 


of the jodi by the sale of a portion of the village, so that in this’ 


sense there is a liability imposed on each of'the shares for the 
whole of-the jodi. But we doubt very much whether that fact 
was in the contemplation of the Legislature when they enacted 


this proviso. The object of the proviso is clearly to exclude 


from the category of agriculturists those who are big land- 
holders and to include those who are only petty landholders. 
The use of the words “estate, share or portion” seems to con- 
templaté (a) a whole estate (b) a fractional share and (c) 
a ‘localised portion. In the ordinary case of a permanently 
settled estate, if part of it is alienated and the alienated portion 
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is separately registered, then each of the separately registered 
portions becomes an estate so that there would be no point in 
talking of a separately registered portion of an estate as 
a portion. It is moreover to be noted that the words 
“is paid” are used, not the words “is payable.” Without 
laying too much emphasis on this distinction, it may per- 
haps be said that the use of the word ‘paid’ instead of the 
word ‘payable’ may indicate an intention to adopt as the 
criterion not so much the theoretical liability to the Government, 
as the practical apportionment of that liability between the 
sharers. ‘To interpret this proviso as saving only those whose 
share of the estate has been separately registered, would in fact 
rob the words “share or portion” of most of their practical 
effect. It does not seem likely that the Legislature intended, in 
the case of a shrotriam paying a jodi of a little over Rs. 100 but 
held by a large number of shrotriamdars in fractional shares, 
to determine whether or not each of these shrotriamdars is an 
agriculturist by reference to the jodi ofthe shrotriam as a 
whole and not by reference to the proportionate share of 
the jodi payable by the particular sharer. We have little 
doubt that the use of the words “in respect of which 
estate, share or portion any sum exceeding Rs. 100 is 
paid as jodi” was intended to exclude from the defini- 
tion of ‘agriculturist’? the landholder of an estate or of a 
share or portion of an estate in respect of which estate a jodi 
of over Rs. 106 was paid or in respect of which share or portion 
the proportionate jodi paid was over Rs. 100, regardless of 
whether the revenue authorities had separately registered this 
share or portion or not, It is also to be remarked that to adopt 
the view that the share or portion of a shrotriam village means 
only the separately registered share or portion would have very 
little meaning in view of the fact that the Madras Land 
Revenue Assessment Act (I of 1876) provides only for the 
separate assessment of alienated portions of permanently settled 
estates and it is doubtful whether this Act has any application 
to shrotriams not covered by the Permanent Settlement. We 
are therefore of opinion that on the assumption that the 
defendants are owners of only a half of this shrotriam and that 
the proportionate jodi payable by them is less than Rs, 100, 
they are not excluded from the category of agriculturists, even 
though there may be a theoretical liability for the whole of the 
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jodi laid upon each of the two halves so far as the Government 
is concerned. 


We therefore allow the civil revision. petitions with costs 
and remand the suits to the trial Court for fresh disposal in 
the light of this judgment. 

K. S. Petitions allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BURN AND MR. JUSTICE MOCKETT. 
Naina Muhammad Rowther ... Appellant* (1st Defendant) 
v. 
Periappa Rowther alias Muham- Respondent. (Assignee 
mad Abdul Khadir Rowther. Decree-holder). 


Civil Procedure Code (V of 1908), O. 21, r. 16—Scope. 

An assignee of a decree applied for execution after his assignment was 
-recognised in an earlier application. The debtor contended that the assign- 
“ment was effected benami for himself, that he had paid the amount to the 
-original decree-holder, that it was arranged that the assignee should execute 
‘the decree against other defendants than himself and that whenever he 
required the assignee decree-holder to enter up satisfaction, he should do so. 
The lower Court rejected that plea in limine as the payment was not certi- 
fied under O. 21, r. 2, Civil Procedure Code within ninety days, 

Held, that such an arrangement cannot be recognised by any Court as it 
ie opposed to the second proviso to O. 21, r. 16 of the Code of Civil Pro- 
cedure, 


Srirama Rao v. Bapayya, (1922) 18 L.W. 453 distinguished. 

Appeal against the order of the Court of the Subordinate 
Judge of Dindigul dated 15th April, 1939 and made in E.P. 
No. 85 of 1938 in O. S. No. 44 of 1929. 

K. Rajah Aiyar and R. Rangachariar for Appellant. 

K. Bhashyam Aiyangar and T. R. Srinivasan for Respon- 
‘dent. 

The Court delivered the following Judgments :— 

Burn, J.—This is an appeal by the first defendant from 
an order passed in execution by the learned Subordinate Judge 
of Dindigul. The appellant was the Ist defendant in 0. S. 
No. 44 of 1929 which was a suit upon a promissory note. He 
was one of the executants of the promissory note. The decree 
in the suit was passed on the 18th March, 1930. On the 22nd 
December, 1935 the decree was assigned to the respondent 
and E. P. No. 85 of 1938 was filed by the respondent to exe- 
cute the decree by ‘arrest of the lst defendant, the present 
appellant. The first defendant objected to execution against 
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him. The learned Subordinate Judge overruled his objections 
and hence this appeal. 


The learned Subordinate Judge has held that the defend- 
ant’s plea was barred by limitation. He has taken the defen- 
dant’s plea as being one of satisfaction or adjustment of the 
decree and since he finds that the adjustment or satisfaction 
had not been certified under O. 21, r. 2, Civil Procedure 
Code within ninety days, he has held that the plea was barred 
by limitation. The appeal is based upon the plea that the 
learned Subordinate Judge’ was wrong in holding that the de- 
fendant’s case was merely one of adjustment of the decree and 
that therefore the learned Subordinate Judge was wrong in 
basing his decision on the question of limitation alone. 


The plea of the appellant before the learned Subordinate 
Judge was that the assignment of the decree to the respondent 
on the 22nd December, 1935 was virtually. an assignment to 
himself (the lst defendant). He said that he had found the 
money to purchase the decree from the original decree-holder 
and that Periappa Rowther the nominal transferee was merely 
a benamidar for himself. He said that-he had entered into 
an agreement with Periappa Rowther by which Periappa 
Rowther undertook not to execute the decree against him (the 
first judgment-debtor) .but against the other defendants ‘only. 
The respondent also agreed, he. said, that whenever the Ist 
defendant should consider it undesirable or unsafe to keep the 
decree alive any longer, the respondent would put in an applica- 
tion to enter up satisfaction of the decree. The time had 
come, the appellant thought when he filed his counter-statement 
before the learned Subordinate Judge, for the fulfilment of 
this agreement and he therefore called upon the assignee decree- 
holder to enter up satisfaction of the decree forthwith on the 
ground that he (the 1st defendant) now considered it unsafe 
and inexpedient to keep the decree subsisting. He prayed 
therefore that the Court. would be pleased to record satisfac- 
tion of the decree and dismiss the execution petition. 

I am of opinion ‘that the decision of the learned Subordi- 
nate Judge is correct, although I do not think it should’ have. 
been based upon ‘the question of limitation. It i is quite true that 
the counter-statement filed by the appellant in the Sub-Court 
contained the allegation that he (the appellant) had paid to the 
original decree-holder the value of the decree. If there were a 
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payment of which the appellant desired the executing Court to 
take notice, such a plea would of course have been barred by 
O. 21, r. 2 which says that no payment out of Court shall be 
recognised by the Court executing the decree‘unless it has been 
certified by the decree-holder or unless the judgment-debtor has 
within the proper time taken the necessary steps to have ‘it 
certified. The judgment-debtor therefore could not plead that 
the decree had been satisfied by his payment of the money to 
the original decree-holder. He was therefore obliged to fall 
back upon his plea that he had arranged with his nominee to 
enter up satisfaction whenever he should think fit. Now this 


is an agreement which in my opinion no Court should recognise.. 


The second proviso to O. 21, r. 16 says that where a decree 
for the payment of money against two or more persons has 
been transferred to one of them, it shall not be executed against 
the others. The agreement which the appellant pleads that he 
made between himself and his nominee was an agreement that 
his.decree should be executed against the remaining defendants 
in O. S. No. 44 of 1929. It was therefore'ah agreement in 
contravention of the-express provisions of O. 21, r. 16, 
second proviso, and as such it was an agreement which cannot 
be enforced by any Court. 


Learned counsel for the appellant has attempted to con- 
tend that his objection to execution was really an objection to 
the competence of the transferee decree-holder. [le has refer- 
red to the cases in which it has been held that a judgment- 
debtor against whom a transferee decree-holder seeks execution 
is entitled in execution to show that the transferee decree- 
holder-is a mere benamidar and even a mere benamidar 
for himself. He has therefore attempted to show that his 
objection was not that the decree had been satisfied but that 
the transferee decree-holder had no authority to execute it. 


I have already shown however that that was not the plea 
which he raised in the Sub-Court where he devoted himself 
wholly to an attempt to show that his transferee had agreed 
with him, firstly, to execute the decree against the other judg- 
ment-debtors and secondly to enter up satisfaction of it when- 
ever he should be called upon. I am therefore clearly of 
opinion that that agreement is one which no Court ought to be 
asked to recognise or to enforce, and therefore I think that the 


learned Subordinate Judge was right in rejecting the appel- 
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lant’s objections to execution, although I think that his decision 
was not based upon proper grounds. I would therefore dis- 
miss this appeal with costs. 

Mockett, JI entirely agree. The ‘decision in Srirama 
Rao v. Bapayya,! has been cited to us and the observations 
relevant to this inquiry are to be found at pages 463 and 464. 
In that particular case an assignment had been recognised and 
the learned Judges referring to the remarks of Lindley, L.J., in 
Scott v. Brown, Doering, McNab & Co.,2 pointed out that 
when fraud was within the knowledge of the Court it should 
not allow a party participating in it to benefit by it. This case 
is wholly unlike that case. On the face of it there was nothing 
wrong with those proceedings but the appellant is asking us to 
allow the machinery of this Court to be used for the purpose of 
an elaborate inquiry which will enable him to establish that he 
has entered into a fraudulent arrangement with the decree- 
holder which we are to recognise and in conformity therewith 
to record satisfaction of the decree. It seems to me that that 
is in direct conflict with the principle that the Court will not 
allow its processes to be used for the purpose. of enforcing 
frauds at the hands of parties who participated in them. 

K.S. Appeal dismissed. 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LionEL Leacu, Chief 
Justice AND MR. JUSTICE SOMAYYA. 


Kuruvella Subba Rao . Petitioner* (Respondent) 
v. i 
Kavi Satyanarayanamurthi aa Respondents (Petitioner 
and another. and Nil). 


Madras Debt Conciliation Act (XI of 1936), S. 10 (1)—Creditor filing 
statement—Board calling for accounts—Order discharging the debt for 
failure to produce accounts—Propriety. 

Acreditor while filing his statement of debt giving particulars stated 
that the account books were filed in Court in connection with a suit. On the 
adjourned date as the creditor was still unable to produce the account books 
and had absented himself, the Board passed an order discharging his debt 
though there was no dispute between the debtor and thecreditor as to the 
amount due. In an application to quash the proceedings, 

Held, that the Board had no power to declare the debt to be discharged 
when the creditor had complied substantially with the provisions of S. 10 (1 
rc et TT T y, a 
1. (1922) 18 L.W. 453. 2. (1892) 2 Q.B.D. 724. 

* C.M.P., No. 7312 of 1940. . . :  16th-April, 1941, 
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ofthe Act, The failure of.the-creditor to produce and account books did not 
warrant the Board to pass such a confiscatory order.  ,. 


Petition praying that in the circumstances. stated in “the 
affidavit filed therewith, the High Court will be pleased to issue 
a writ of certiorari calling . for the records in. D.C. B. No. 25 
of 1939 on the file of the Debt Conciliation Board, Rajahmun- 
dry and quash the order, of the Board, dated, 16th March, 1940 
and direct the said Board to receive the books of account and 
other documents along with the statement ‘filed on 16th March, 
1940, and pass such: further. or other orders as the Court may 
deem fit. Me 

M.S. Ramachandra Rao for Petitioner. 

M. Appa Rao for 1st Respondent. 
Debt Conciliation Board not represented: 
_, The judgment of. the Court was delivered by ` 

The Chief Justice.— This is another example of the dis- 
ye of principles of elementary justice which Debt Concilia- 
1 a Boards of this Province are apt to. show. The petitioner 
A creditor’ of the. first respondent. for Rs. 2,871-14-9, due 
ak a registered mortgage. The first. respondent applied to 
the ING Conciliation Board, Rajahmundry,on the 15th Septem- 
ber, L 39, for a settlement of his debts. In the schedule of 
debts ie set out the amount due to the petitioner under his 
mortgag>. The petitioner was required to file on the 16th 
caer es the statement contemplated by S. 10, (1). of 
the Debt Conciliation Act. At this time the petitioner was a 
defendant in a partition suit in the. Court of the District 
Munsif, Rajahmundry, and he had been compelled to produce in 
the Court his account’ books. On the 16th December, 1939, the 
petitioner appeared before the Board and explained the situa- 
tio.’ He then applied for fifteen days’ time to enable him to 
withdraw his books from the ‘Court. This request was granted 
and he was given time till the 6th January, 1940, to file the state- 
ment required by S. 10 (1). He was not able to withdraw the 
books by the 6th January, but on the 4th January, that is, two 
days before-his statement was due to be filed, he presented to 
the Board a statement of his- claim against the first respondent. 
This statement agreed with the statement made by the’first res- 
pondent in his petition... In other words, there was no dispute 
between the debtor and the creditor as to the amount due. 
Except. that.the statement filed by the petitioner was: not signed 
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and verified in the manner prescribed. by :the Code of Civil 
Procedure it complied with the*réquiréments of S210 A ‘The 
omission to sigi and werify the statenient was. purely a'techni- 

cal defect and it had? ‘no ‘consequence as the debtor and creditor 
were in agreeinefit as to the amount... Sett 7! 

On: the: ‘6th’ January, 1940, the petitiotier asked for a 
further period: “of 25° days | to enable him to’ withdraw’ the 
books‘ from the’ ‘Court: Time was 'grahted until the 29th 
January. “The petitioner had not: obtained his books by that 
date and should have appéared: beforé' the ‘Board and explained 
his position, but as he did not do so the Board passed an order’ 
declaring the debt: due.to him to. eae under sub- 
S. (2) of S. 10. ; WAÉ 

It is perhaps- possible to imagine a more: abies, order 
than we have here, but it is difficult, ‘The respondent had 
acknowledged ‘the debt and a statement ‘had been filed ‘by the 
petitiorier which agreed’ with the respondent’ S ‘figure.’ For the 
Debt Conciliation'Boatd to pass an' order of cancellation under 
S.10 (2) in these’ ‘circumstances wé Yegard as béing monstrous. 
If the order is allowed: to stand the unfortunate creditor wilf 
be deprived of all: ari is $ due to him. “The prione is blame- 
January, but ‘his failure to do So- gave mo: warrant to the ‘Board 
tó pass this order of cancellation. =e P 

The order’ of ithe. Board’ will be’ quashed and the Board 
will be directéd to pay the costs which’ wé fix at Rs. 200. 

K. S: easter, s in “Order quashed. 
gi [PULL BENCH. i 


IN THE HIGH, COURT OF jUDIGATURE AT MADRAS, 
[Ordinary Original Civil Jurisdiction.] < , jaja 
PRESENT — SIR ALFRED HENRY LIONEL LEACH; Chief 
Justice, MR. see Somayya AND MR., Justice PATANJALL 
SASTRI, prn gi 
A.R A.N. A Narayanan Chettiar ee. | Petitioner" 


al 


a 
The a Ma E of Inconie-tax, Madras ... Paine a 


Income-tax Act-(XI of 1922), S.4 (2)--S cope—Money remitted from 
F.M.S. to a Rangoon firm in 1931 without. assessee Ss consent and adjusted . in 


x) 


and ultimate ad justment ‘in 1935 as profits of assessee remitted to Rangoon and 
credited towards ‘his dues—Assessability oF the: amount in ‘respect ‘Of the 
year 1935-1936- ; ‘ she ki; Pete POR Be, 
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‘The assessee was a pariner ina firm carrying ona money-lending busi- 
mess at Kedah in the Federated Malay States. The senior partner of the firm 
was also a partner of a firm in Rangoon carrying on business under the 
same vilasam. The assessee had no interest in the Rangoon firm. The 
Kedah business resulted in considerable profits being made and in 1931 
the assessee’s share of these profits amounted to at least Rs. 30,000 which 
was remitted in that year to the Rangoon firm and placedina suspense 
account. The senior partner caused the amount to be transferred on 12th 
April, 1932, to the credit of the assessee’s account in the books of the 
Rangoon firm and then utilised it in discharge of the assessee’s indebtedness 
to the Rangoon firm. Theassessee objected toit and ultimately asa result 
of mediation in Kedah agreed to accept the Rs. 30,000 as representing a 
remittance of his profits from Kedah to Rangoon and tothe money being 
atilised in. discharge of his indebtedness to the firm in Rangoon. This 
arrangement was agreed to by the assessee some time between 14th 
February and 5th April, 1935. 

Held, that though the money was actually brought into British India in 
1931 it cannot be taken as being then a remittance of profits belonging to the 
assessee. Only in1935 when the assessee agreed to the arrangement the 
money became in reality his money. Accordingly the amount is liable to 
income-tax in respect of the year 1935-1936. 

‘Reference to this Court by the Commissioner of Income- 
‘tax, Madras, under S. 66 (3) of the Indian Income-tax Act 
(XI of 1922) in pursuance of the order made herein and dated 
‘the 23rd September, 1940, for decision on the following ques- 
tion: 

“Inasmuch as the sum of Rs. 30,000 was actually remitted to Rangoon 
-in the year 1931-1932 can it be construed in law as having been received in 
Rangoon in the year 1934-1935 so asto be dealt with under S, 4 (2) of the 
‘Act for the assessment year 1935-1936”? ~ | 

L. S. Veeraraghava Aiyar for Petitioner. 


K. V. Sesha Aiyangar for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice.—This reference will be answered in 
accordance with the opinion expressed by the Commissioner 
of Income-tax in his statement of the case. The assessee 
was a partner in a firm carrying on a money-lending. business 
“at Kedah in the Federated Malay States under the vilasam of 
A. K. R. M. M. K. The senior partner was one Meyappa 
Chettiar, who was also a partner in a firm of money-lenders 
doing business at Rangoon under the same vilasam, but the 
assessee had no interest in the Rangoon firm. The Kedah 


“business resulted in considerable profits being'made'and it is 


accepted that in 1931 the assessee’s sharé of these profits 
amounted to at least Rs. 30,000. In that year a sum of 
Rs. 30,000 was remitted from Kedah -to Meyappa’s firm in 
‘Rangoon and placed in a suspense account. On the. 12th April, 
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1932, Meyappa caused the money to be transferred to the 
credit of the assessee’s account in the books of the Rangoon 
firm and then utilised it in discharge of the assessee’s indebted- 
ness to the Rangoon firm. At least that is what Meyappa 
purported to do. The assessee strongly objected to this course, 
but as the result of mediation which took place in Kedah he 
eventually agreed to accept the Rs. 30,000 as representing a 
remittance of his profits fromm Kedah to Rangoon and to the 
money being utilised in discharge of his indebtedness to 
Meyappa’s firm there. The assessee gave his consent to this 
arrangement some time between the 14th February and the 5th 
April, 1935. The Income-tax authorities say that in these 
circumstances the Rs. 30,000 should be taken to be a remit- 
tance made to British India in 1935, Burma being then part of 
British India. On this footing the assessee would be liable for 
income-tax on the amount in respect of the Tamil year 
1935-36. The assessee contends, however, that the remittance 
of profits must be regarded as having been made on the 12th 
April, 1932, when Meyappa caused the Rs..30,000 standing in 
the suspense account to be transferred to the assessee’s personal 
account. If this were the position it would be clear that the 
assessee would not be liable to be taxed in respect of the 
Rs. 30,000 because S. 34, as it stood at the time of the assess- 
ment, did not allow action to be taken under it where income 
had escaped taxation for more than a year. 


While it is true that the money was actually brought into 
British India in 1931 it cannot be taken as being then a remit- 
tance of profits belonging to the assessee. He opposed most 
strenuously the remittance being treated in this way. But inas- 
much as in 1935 he agreed that the money should be regarded 
as heing a remittance of his share of the profits made in Kedah 
and then‘allowed it to be used in discharge of his own indebted- 
ness in British India the position was changed. It then became 
in reality his money. 

The case falls within the principle stated by this Court in 
Subrahmanyam Chettiar v. Commissioner of Income-tax, 
Madras!, There the assessee had a money-lending business 
in Tinnevelly in British India and a similar business at 
Penang in the Federated Malay States. He drew hundis on his 
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Penang branch for the repayment, with. interest, of a sum _ 


deposited with his Tinnevelly branch by a person who also 
carried on a money-lending business at Penang. The assessee’s 
Penang branch paid the amounts of the hundis and the relevant 
entries with regard to the discharge of the debt were made in 
the Penang and the Tinnevelly books. The profits of the 
Penang branch were sufficient to cover the remittances. It was 
held that the amounts of the hundis should be treated as 
remittances of foreign profits into British India within the 
meaning of S. 4 (2) of the Indian Income-tax Act, 1922. The 
same principle was applied by this Court in Commissioner of 
Income-tax, Madras v. Meyyappa Chettiar}. 

The position in this case may be stated thus. When the 
money was brought into British India in 1931 it was not 
brought in as the money of the assessee and only became his 
when he accepted it in 1935 and allowed his account in Kedah 
to be debited with the amount. In these circumstances he 
cannot be allowed to'say that it constituted his remittance in 
1931. 

‘It follows that the reference must be answered against the 
assessee, who must pay the costs, Rs. 250. 


K. S. Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR.. 


Srimath Deivasikamani Ponnambala Petitioner* (Trustee 


Desikar. objector) 
v. 
The Board of Commissioners for Hindu Respondent (Peti- 
Religious Endowments, Madras. tioner). 


Madras Hindu Religious Endowments Act (II of 1927), Chap. VI-4— 
Notification of temples by the Board—If amounts to an order of the Govern- 
ment—Court’s jurisdiction to issue writ of certiorari—Government of India 
Act, 1935, Ss. 49 and 306—Effect. 

Temple in respect of which scheme has been framed—If can be notified 
under Chap. VI-A. 

If the Hindu Religious Endowments Board has abused its powers, in 
notifying a temple under Chap. VI-A of the Hindu Religious Endowments 
Act, the Court has power to quash the Board’s orders on which the notifica- 
tion is based and if the basis of the notification is illegal the notification is 
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illegal. Even if the notification in such circumstances remained a lawful 


“ notification, the Court would still be in a position to take effective action. 


The provisions of the Government of India Act, 1935, S. 306 read with S. 49 
do not make the notification under the Madras ‘Hindu Religious Endowments 
Act anact of the Governor which cannot be challenged in Court. 

There is nothing in S. 65-A or in any other section in Chap. VI-A of 
the Endowments Act which exempts a temple in respect of which a scheme 
has been settled by the Court under S 92 of the Civil Procedure Code, and 
the chapter applies to a temple which is managed under such a scheme. In 
exercising its powers under Chap. VI-A the Board must however act 
judicially after a full and proper inquiry and as the provisions of Chap. VI-A 
with regard to appeal are illusory the need for care is all the greater. 


As on the facts in this case, the Board’s action in notifying the temples 
in question was arbitrary and in abuse of its powers the order of the 
Committee and that of the Board on appeal should be quashed. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari calling for the papers.in Notification No. 3 
of 1938- on the file of the Board of Commissioners for Hindu 
Religious Endowments, Madras and fo pass such orders as this 
Honourable Court may deem fit and necessary in the circum- 
stances of the case. 


T. R. Venkatarama Sastri for V. Ramaswami Aiyar for 
Petitioner. | wa 

The Advocate-General (Sir A. Krishnaswami Aiyar) 
for Y. Govindarajulu, K. V. L. Narasimham and N. Subra- 


.maniam fòr Respondent. 


The Court made thé following 
ORDER. The Chief Justice —The petitioner is the head of 


“an ancient and well-known math, the Tiruvannamalai Math at 


Kunnakudi. As'head of the math he is the trustee of a group 
of five tempies, known as the Anjukovil Devasthanams, 
Kunnakudi. The Madras Hindu Religious Endowments Board, 
the respondent (hereinafter referred to as “the Board”) has 
notified these temples under Chap. VI-A of the Madras Hindu 
Religious Endowments Act, 1926, with the object of taking the 
management of them out of the hands of the petitioner and 
placing ‘it in: the hands of an officer of its own choosing, 
The petitioner complains that in taking action under 
Chap.VI-A the Board has not acted bona fide, but in abuse of 
its powers, and asks the Court in certiorari proceedings to 


„quash the orders of the Board which have resulted in the notifica- 


tion of the temples. “A rule nisi has been issued and the Court 
has now to considér whether the rule should be made absolute. 


. 


. 
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From time immemorial the head ofthe Tiruvannamalai 
math has been the trustee of the five temples and that the head 
of this math should be the trustee has been recognized by this 
Court. A scheme for the administration and management of 
the temples was framed by this Court in Civil Miscellaneous 
Appeals Nos. 216, 218 and 219 of 1925. The date of the 
judgment settling the scheme was 23rd October, 1925. The 
scheme provided that the then head of the Tiruvannamalai 
math should be the trustee of the temples and thaton a vacancy 
occurring the head of the math for the: time being should be 
appointed the trustee, unless the District Court of Ramnad 
“for any valid reason” should deem him to be unfit. By an 
order dated the 25th May, 1931, the Board recognized the 
temples as excepted temples within the meaning of the Act and 
the head of the math as the hereditary trustee. The petitioner 
became the head of the math onthe 10th June, 1928, but the 
District Court refused to recognize him as the trustee of the 
temples and by an order dated 16th March, 1932, appointed a 
receiver to take charge of them. By an order of a Bench of 
this Court, dated Sth April, 1934, which was passed by consent 
of all parties, the District Judge’s order refusing to recognize 
‘the petitioner was set aside and the petitioner was appointed 
the trustee. The.order of appointment imposed inter alia'the 
following conditions:—(1) within four months after the close 
of each fasli and subject to-the approval of the Court the 
trustee should appoint a Government certified auditor to audit 
the accounts of the temples; (2) he should keep the accounts in 
such form as might be proposed by the auditor; (3) he should 
submit the budget within the time fixed'‘by the scheme, and 
(4) he should pay on or before the 15th of ‘the succeeding 
month the salaries due to the staff of the Board‘of supervision 
constituted by the scheme. It is not suggested that the ‘petitioner 
has not complied with all the conditions imposed by the Court’s 
order. ‘The petitioner took up his duties as trustee on the 9th 
April,. 1934. 


On the 3rd May, 1938, the Board, issued a notice to the 
petitioner:calling upon him to show cause why the temple should 
not be notified under Chapter VI-A of the Act. The Board 


made the following allegations:—(1) certain clauses of the; 


scheme framed by, this Court were inconsistent with the 
provisions of the Act; (2) the temples required urgent 
23 
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repairs;, (3) the salaries of temple servants had not 


` been paid: regularly; (4) the rent collections showed heavy 


arrears, and (5) the register of properties which S. 38 
of the Act required to be kept had not been submitted to 
the Board. The petitioner appeared and showed catse, but 
a committee of the Board, consisting of the President and 
two members, refused to accept the petitioner’s explanations, 
except that given with regard to the fifth allegation and by an 
order dated 12th January, 1939, notified the temples. The peti- 
tioner appealed to the Board under S..65-A of the Act, but his 
appeal was rejected. The Board consists of only four members 
including the President. Therefore the appeal had to be heard 
by the three members of the Board who formed the committee 
which considered the petitioner’s objections and the fourth 
member. The petitioner contends that as this Court has framed 
a: scheme for the management of the temples the Board has no 
power to notify them under Chapter VI-A, and says that the 
allegations of mismanagement are entirely baseless. The Board 
denies that it has acted arbitrarily and says that in any event 
the Court has no right to quash its orders as the notifica- 
tion of the temples amounts to an order of the Government 
which cannot be questioned by reason of S. 306 of the Govern- 
ment of India Act, 1935 when read with S. 49. 


It will be convenient to deal first with the contention ad- 
vanced on behalf of the Board that the Court is prohibited by 
the Government of India Act, 1935 from issuing a writ of 
certiorari in this case. S. 65-A of the Madras Hindu Religious 
Endowments Act provides that the Board may by notice pub- 
lished in the prescribed manner call upon the trustee and all 
other persons having interest in a temple to show cause why the 
temple should not be notified under the provisions of 
Chapter VI-A. The section says that the notice shall state the 
reasons for the action proposed and specify a reasonable time, 
not being less than one month, for showing cause against the 
proposed action, Where no objection has been received, 
the Local Government may by notification published in 
the Fort ‘Saint George Gazette declare the temple to be 
subject to the provisions of the chapter. Where objec- 
tions are received the Board shall hold an inquiry and 
decide whether the temple shall be notified to be subject 
to -the provisions of Chapter VI-A or not. The inquiry 


~ 


~ 
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is to be held by a committee of the Board consisting of not less 
than three commissioners of whom the President shall be one. 
If the committee decides that the temple should be notified the 
Board is required to publish its decision in the Gazette. If 
there is no appeal or if there is an appeal to the full Board and 
the appeal is dismissed the Government may declare the temple 
or endowment to be subject to the provisions of the chapter. 
S. 306 of the Government of India Act, 1935 states that no 
proceedings whatsoever shall lie in and no process whatsoever 
shall issue from any Court in India against the Governor- 
General or the Governor of a province whether in a personal 
capacity or otherwise. S. 49 says that the executive authority 
of a province shall be exercised on behalf of His Majesty by 
the Governor. The argument is that by virtue of S. 49 the 
notification of a temple under Chapter VI-A of the Madras 
Religious Endowments Act must be deemed to be an act of the 
Governor and therefore it cannot be challenged. 


This argument cannot be accepted. In the first place, the 
petitioner does not ask for the issue of a writ against the 
Government, but against the Board, which is no part of the 
Government. Inthe second place if the Board has abused 
its powers the Court has power to quash the Board’s orders 
on which the notification is based and if the basis of the 
notification is illegal the notification is illegal. But even if the 
notification in such circumstances remained a lawful notifica- 
tion, the Court would still be in a position to take effective 
action. When a temple is notified under Chapter VI-A the 
duties of the trustee of the temple pass to an executive officer 
appointed by the Board under S. 65-C. Where the circum- 
stances demanded it the Court could always prohibit the Board 
taking action under S. 65-C and if action were taken by the 
Board before the Court had time to interfere it could prevent 
the executive officer taking over charge of the trust properties, 
or remove them from his charge. Lord Maugham in deliver- 
ing the judgment of the Privy Council in Estate and Trust 
Agencies (1927) Limited v. Singapore Improvement Trust, 
pointed out that a proceeding is none the less a judicial proceed- 
ing subject to prohibition or certiorart because it is subject to 
confirmation or approval by some other. authority, and quoted 
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with approval....... the observations of R. S. Wright, J., 
in re The London Scottish Permanent Building Society!, where 
the learned Judge said “an application for prohibition is never 
too late so long as there is something left for it to operate 
upon”. I have no hesitation in saying that because the Govern- 
ment is by the Act required to issue the notification the Court 
is not precluded from quashing the Board’s orders if they have 
been improperly passed and from prohibiting the Board or any 
of its officers from taking any action in pursuance of the notifi- 
cation. Therefore the contention advanced on behalf of the 
Board that these proceedings do not lie by reason of the provi- 
sions of the Government of India Act must be rejected. 


The contention of the petitioner that Chapter VI-A does 
not permit of the notification of a. temple in respect of which 
a scheme has been framed by the Court involves an examination 
of Ss. 57, 62, 63, 65, 65-E and 75. It will be convenient to 
refer first to $.75. This section provides that where the 
administration of a religious endowment is governed by any 
scheme settled under S. 92 of the Code of Civil Procedure the 
scheme shall be deemed to be a scheme settled under the Madras 
Hindu Religious Endowments Act and may be. modified or 
cancelled in the manner provided by the Act. S. 57 falls in 
Chapter V (which relates only to non-excepted temples) and 
says that when the Board is-satisfied that in the interests of the 
proper administration of the endowments of:a teinple,.a scheme 
of administration should be settled, the Board may, after con- 
sulting in the prescribed manner the trustee, the committee 
constituted under Chapter III of the Act, if any-and the persons 
having interest, by order settle a scheme of administration for 
the endowments of the temple. Sub-S. (3) provides that, the 
trustee or any person’ having interest may institute a suit to 
modify or set aside the order of the Board under this section. 
Sub-S. (4) declares that a-scheme of administration which has 
been settled by the Court under S. 57 or which under S. 75 is 
deemed to be a scheme settled under the Act may at any time, 
for sufficient cause be modified or cancelled by the Court in a 
suit instituted by the Board or the trustee or any person having 
interest, but not otherwise. S. 62 falls under Chapter VI 
which deals:with maths and excepted temples. This section 
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provides that whén the Board has reason to believe that the 
trustee of a math or excepted temple has been mismanaging the 
endowments or has been spending or alienating them for im- 
proper purposes, or when not less than twenty persons having 
interest make an application to the Board stating that in the 
interests of proper administration a scheme of administration 
should be settled, the Board may hold an inquiry, and if as the 
result of the inquiry itis satisfied that a scheme should be 
settled it has the power under S. 63 to settle a scheme. S. 65 
says that a scheme of administration which has been settled 
by the Court under S. 63 or which under S. 75 is deemed 
to be a scheme settled under the Act may, at any time, 
for sufficient cause be modified or cancelled by the Court in a 
suit instituted by the Board or the trustee or any person having 
interest, but not otherwise. S. 65-E which is the last section in 
Chapter VI-A, says that Ss. 57, 62 and 63 cease to apply to 
temples and endowments which are notified under S. 65-A. It 
is argued that inasmuch as this section does not make any 
reference to S. 75 it must be held that the intention of the 
Legislature was to leave untouched temples in respect of which 
the Court has settled a scheme under S.92 of the Code of Civil 
Procedure. This argument must also be rejected. S. 65-E is 
obviously inserted to make it, quite clear that when the Board 
notifies a temple or an endowment under Chapter VI-A no 
steps can be taken to frame a scheme for a non-excepted temple 
under S. 57 or for an excepted temple under Ss. 62 and 63. 
There is nothing in S. 65-A or in any other section in 
Chapter VI-A which exempts a temple in respect of which a 
scheme has been settled by the Court under S. 92, and this being 
the case the Chapter must be held to apply to a temple which is 
managed under such a scheme. 


The powers given to the Board under Chapter VI-A are 
very wide and their exercise in the case of a temple managed 
under a scheme framed by the Court sets the scheme at nought. 
It could never have been intended that the power of notification 
should be fexercised without grave reason. In exercising its 
powers under Chapter VI-A the Board must act judicially, after 
a full and proper inquiry, and as the provisionsof Chapter VI-A 
with regard to appeal are illusory the need for care in-this 
respect is all the greater. My reasons for describing the pro- 
visions of the chapter with regard to appeal as being illusory 
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are these. S. 65-A, as I have already indicated, requires 
the inquiry where there is objection to a proposed notification 
under Chapter VI-A to be held by a committee of the Board 
consisting of not less than three commissioners of whom the 
President shall be one. S. 11 limits the maximum number of 
commissioners to five including the President. As I have al- 
ready pointed, the Board as at present constituted consists of 
only four members of which the President is one. Therefore 
the apellate tribunal is in reality the tribunal of first instance. 
The powers given by Chapter VI-A are so great thatthey cannot 
safely be conferred, whether on a statutory body like the Reli- 
gious Endowments Board or on the Court without provision 
for an appeal to an independent tribunal and it is to be hoped 
that this case will have the effect of drawing attention to the 
need for an appellate tribunal, which is in reality, and not 
merely in name, an appellate tribunal. 

In Board of Education v. Rice1, the House of Lords aftir- 
med a decision quashing the proceedings of a statutory Board 
where the Board had failed to deal fairly with the matters in 
issue. A local education authority refused to pay salaries 
to teachers in a non-provided school at the same rate as 
it paid the teachers in provided schools. A complaint was 
made by the managers of non-provided schools and the 
Board of Education directed an inquiry which resulted in the 
report that the local education authority had failed to maintain 
the school and keep it efficient. The Board of Education was 
required to determine: (1) whether the local education authority 
had in fixing and paying the salaries of the teachers fulfilled 
its duty under S. 7, sub-Cl. (1) of the Education Act, 1902; 
and (2) whether the salaries inserted in the teachers’ agree- 
ments were reasonable in amount and ought to be paid by the 
authority, or what salaries the authority. ought to pay. The 
Board of Education gave a decision in writing, but failed to 
deal with the matters in issue. Its decision was quashed by 
certiorari by a Divisional Court (Lord Alverstone, C. J., 
Darling and Lawrence, JJ.) and the decision was affirmed by 
the Court of Appeal and by the House of Lords. In the appeal 
to the House of Lords Lord Loreburn, the Lord Chancellor, 
said :— ` 

“In such cases the Board of Education will have to ascertain the law 


* 
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and also to ascertain the facts. I need not add that in doing either they 
must act in good faith and fairly listen to both sides, for that is a duty lying 
upon every one who decides anything. . . . The Board have, of course, 
no: jurisdiction to decide abstract questions of law, but only to determine 
actual concrete differences that may arise, and as they arise, between the 
managers and the local education authority. The Board is in the nature of 
the arbitral tribunal, and a Court of law has no jurisdiction to hear appeals 
from the determination either upon law or upon fact. But if the Court is 
satisfied either that the Board have not acted judicially in the way I have 
‘described, or have not determined the question which they are required by 
the Act to determine, then there is a remedy by mandamus and certiorari.” 

Now, has the Board in this case acted in good faith? Has 
it listened fairly to the petitioner and acted judicially in applying 
Chapter VI-A? An examination of the facts and of the reasons 
given by the Board for its action leaves no doubt in my mind 
that the Board has not acted fairly, but to use the words of 
‘Cozens-Hardy, M.R. in his judgment in the case which I have 
just cited when it was before the Court of Appeal, the decision 
15 “so perverse as really to amount to a non-exercise of the 
jurisdiction entrusted to the Board”. 


I will deal in the order in which they are set out the 
four reasons given by the Board for the notification of the 
temples. It was alleged by the Board that’ Cls: 3, 6, 7, 8, 9 and 
13 of the scheme framed by this Court in 1925 were inconsistent 
‘with the provisions of the Madras Hindu Religious Endowments 
Act. What the Board says here is this :— 

“Tt is not denied that the provisions of the scheme in question are in- 
«consistent with the Act. The scheme provides for a Board of Supervision. 
The control is shared by the Board of Supervision and the Court. The act 
‘contemplates superintendence and control by the Board. The first reason 
therefore is held to be proved. What is argued, however, is that a suit 
might be filed for the amendment of the scheme. But, as has been pointed 
out, the said remedy is a tardy and ineffective one.” 

This is undoubtedly an incorrect statement of the position. 
It is in fact denied that the provisions of the scheme are in- 
consistent with the Act and when the schemie and the Act are 
examined the denial is found to be fully justified. The state- 
ment that the remedy by suit is “tardy and ineffective” is also 
-open to grave objection. A suit, of course, must always take 
its turn for hearing unless there are special reasons for expedi- 
ting it, but the Court for proper reasons shown will expedite 
the hearing and as the statement that schemes settled or 
amended by the Court are ineffective is not supported by rea- 
‘sons and is contrary to my experience of many years, I am not 
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prepared to accept it. A scheme framed by the Court speaks 
for itself. If its provisions are not followed and the trustee 
abuses his powers or neglects his duties the Court will take 
effective steps, but of course, those interested in the trust must 
be sufficiently interested to bring matters to the notice of the 
Court and this the Board can always do. 


What are the provisions of the scheme which have been 
framed in this case? Clause (3) of the scheme provides for 
a Board of Supervision. Clause (6) says that the trustee 
shall submit to the Board of Supervision before the 30th June 
in each year-a budget showing the probable receipts and dis- 
bursements. Clause (7) requires the accounts of the institu- 
tion to be audited by a Government certified auditor and an 
abstract stating the result of the audit to be published in such 
manner as the Board of Supervision may direct. Clause (8). 
says that without the sanction of the Board of Supervision, the 
trustees shall not lease for a longer period than five years, 
sell or mortgage any of the properties belonging to the 
temples. Clause (9) provides that where there is or arises 
a conflict of interest between the math and the devasthanams, 
the trustee shall always place the matter before the Board 
of Supervision and it shall be jointly considered by the trustee 
and the Board of Supervision. In the event of their fail- 
ing to agree either of: them shall be at liberty to refer the 
matter to the District Court of Ramnad for decision. 
Clause (13) states that the trustee, the Board of Supervision 
or the Advocate-General shall have liberty to apply to the 
District Court of Ramnad for directions generally, including 
directions for the utilization of surplus moneys, if any. They 
shall also have liberty to apply for any modification of the 
scheme. None of these provisions interferes with the pro- 
visions of the Act or with the powers of the Board constituted 
by the Act. These provisions can only be regarded as 
additional safeguards. Certainly the existence of these clauses 
does not provide ground for notifying the temples under 
Chapter VI-A of the Act. ` 


The allegation that the petitioner was not attending to 
urgent repairs is strenuously-denied by him. That certain 
repairs are required is accepted, but the repairs are being 
executed from time to time as funds are available. The remarks 
of the Board on -the objection indicate that the Board consider- 
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ed that if the petitioner had not sufficient funds available for 
carrying out all the repairs he was bound to appeal to the 
general public for donations. The learned Advocate-General 
very properly made no attempt to justify this ground for the 
Board’s order. 


With regard to the allegation that the salaries of the temple 
servants are not paid regularly, the Board says — 

“Tt is admitted that the trustee enters upon an elaborate defence of 
this on the ground that there are seasonal variations, and uncertainty of 
incomes which renders the regular payment impossible. It is the obvious 
duty of the trustee to make satisfactory financial arrangements for the 
payment of the salaries of temple servants. This is very essential in any 
administration. The plea put forward by him is untenable. This reason 
also is held to be proved.” 


There is here no examination of the facts disclosed by the 
petitioner and the facts as stated by him have not been challeng- 
ed, They are these. All the lands belonging to the temples yield 
only one crop a year and the success of this crop depends upon 
the rainfall, as there is no system of irrigation. When the 
salaries can be paid depends upon the crop and the collections. 
In difficult times the salaries are bound to fall in arrear. It is 
not suggested that the temple servants have complained that 
they are kept waiting longer than in other institutions. In the 
neighbouring estate of Sivaganga, which is administered by a 
member of the Indian Civil Service and where there are larger 
resources, servants are not paid regularly. When the petitioner 
took over charge of the temples the salaries were nine months 
in arrear, but at the time he was called upon to show cause why 
the temples should not be notified the arrears had been reduced 
to three months. It is not disputed that the position with 
regard to salaries is far better than when the temples were in 
the hands of the receiver appointed by the Court and there is 
no reason to think that the trustee has not done all that was 
reasonably possible for him to do in the matter of the regular 
payment of salaries. 


The Board’s rejection of the petitioner’s explanation with 
regard to the collection of arrears is also open to grave objec- 
tion. Here again no attempt was made to examine the evi- 
dence. When the petitioner took ‘over charge of the temples 
the arrears of rent amounted to Rs. 1,39,291-2-11, a considerable 
portion of which was irrecoverable as the result of the law of 
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limitation. By the year 1937-38 the arrears had been reduced 
to Rs. 83,781-11-5. If the sums which had become time-barred 
had been written off when the petitioner took over charge, the 
arrears would have been very small, but it has never been the 
practice to write off amounts which have become time-barred, 
because many tenants do pay if they can, notwithstanding that 
the law of limitation has operated in their favour. Of the 
arrears of Rs. 83,781-11-5, Rs. 20,000 represent debts below 
Rs. 4 and the cost of filing and conducting suits for the 
recovery of these sums would be prohibitive. The statements 
which the petitioner has filed showing the collections have also 
not been challenged and not only do they show that he has not 
allowed the arrears to increase, but they show that he has 
greatly improved the position. Mr. E. V. Sundara Reddi, one 
of the commissioners forming the committee of the Board 
which rejected the petitioner’s representations, visited the 
temples in April, 1936. The visit was without notice and had 
not been included in the commissioner’s programme. As the 
result of this surprise inspection he certified that the temple 
was well kept, clean and tidy. He added that the trustee and 
treasurer, assisted by the staff, had been evincing keen interest 
in the upkeep of the institution. It is impossible to reconcile 
the order of the Board notifying these temples with this 
certificate. 


_ Further indication of the improper attitude of the Board 
is to be gathered from what happened when the petitioner 
appealed. Mr. V. Ramaswami Aiyar who was engaged to 
support the appeal could not attend at the precise hour fixed for 
the hearing. The reason’ was that a Division Bench of this 
Court composed of Venkataramana Rao and Newsam, JJ. had. - 
intimated that they wished him to be present personally in 
Court at that hour to speak to a certain matter. On receiving 
this information he wrote to the Secretary of the Board ex- 
plaining his position, adding that he would attend at the office 
of the Board as soon as he was able to do so. The delay was 
only a matter of fifteen minutes, but the Board would not wait 
for him and when he got there he found that the appeal had 
been dismissed. It is obvious from the course of events that 
even if Mr. Ramswami Aiyar had appeared before the Board 
the result would have been the same, but in refusing to wait 
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for a short time under the circumstances the Board has only 
emphasised the arbitrary nature of its action. 


Entirely without reason the Board has taken away from 
the petitioner the management of ihe temples of which he was 
given charge by an order of this Court, passed with the consent 
of all parties. I consider that the only conclusion which can 
reasonably be drawn after the examination of the record is 
that the Board has acted in abuse of its powers. The order of 
the Committee and that of the Board on appeal will be quashed 
and the Board prohibited from taking steps to appoint an 
officer under S. 65-C of the Act. 


The petitioner is entitled to his costs and we fix the advo- 
cate’s fee at Rs. 250. 


Krishnaswami Aiyangar, J.—I agree. 
K. S. A Orders quashed. 


nny 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-SiR ALFRED Henry Lionet LEACH, Chief 
Justice AND MR. JUSTICE HAPPELL, 
S. Ramachandra Aiyar .. Petitioner* (Respondent) 
Civil Procedure Code (V of 1908), O. 44, r. 1—Applicability to memo- 


randum of cross-objections in forma pauperis. 

There is no provision in the C. P. Code relating to the filing of cross- 
objections in forma pauperis but when a respondent files cross-objections he 
is in fact filing a cross-appeal and the same principle as in O. 44, r. 1, must 
be applied. That order does not allow an appeal in forma pauperis, unless 
upon a perusal of the application and of the judgment and decree appealed 
from, the Court sees reason to think that the decree is contrary to law 
or is otherwise erroneous or unjust. 

Secretary of State v. Maurice, A.I.R. 1937 Rang. 81 not followed. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith, the High Court will be pleased to grant 
leave to file in forma pauperis S. R. No. 27662—Memorandum 
of cross-objections in O. S. A. No, 41 of 1940 preferred 
to the High Court against the judgment and decree of the 
Hon’ble Mr. Justice Somayya passed in the exercise of the 
Ordinary Original Civil Jurisdiction dated 16th February, 
1940 and 2nd May, 1940, respectively and passed in C. S. 
No. 146 of 1937. 


* C. M. P. No. 5985 of 1940. 5th December, 1940. 
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T. S. Ramaswami Aiyar for Petitioner. 
The order of the Court was made by 


The Chief Justice.—This is an application by the respon- 
dent in the appeal to be allowed to file a memorandum of cross- 
objections in forma pauperis. The respondent was the plaintiff 
in the Court below and succeeded in part. The defendants. 
have appealed and the respondent wishes to challenge that 
portion of the judgment which refused him his full claim. 
O. 44, r. 1 of the Code of Civil Procedure does not allow 
an appeal in forma pauperis unless the Court, upon a perusal 
of the application and of the judgment and decree appealed 
from, sees reason to think that the decree is contrary to law or 
to some usage having the force of law, or is otherwise errone- 
ous or unjust. There is no special provision in the Code relat- 
ing to the filing of cross-objections in forma pauperis, but 
when a respondent files cross-objections he is in fact filing a 
cross-appeal and the same principle must be applied. 


The learned advocate for the respondent has quoted to us. 
the decision of the Rangoon High Court in Secretary of State 
v. Maurice, in which it was said: 

“ We think it our duty to look carefully at the circumstances and see- 
the judgment having been impugned by one party, whether the other party 
would not also be in a position to attack it from another angle”. 

The question whether the Court had reason to believe that 
the judgment was contrary to law or usage or unjust or erro- 
neous apparently did not matter. We have no hesitation in 
refusing to follow this decision. In our opinion it neglects an 
express provision of the Code of Civil Procedure which has. 
application. If it is a question of meeting an attack on a judg-. 
ment a respondent is not confined to the grounds given by the 
Judge for his decision. 

The petition must be rejected as he has not shown that he 
is within the rule but we will give the respondent time until the 
9th December, in which to pay the court-fee. 

K. S. Petition rejected.. 





1. A.LR. 1937 Rang. 81. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :~-MR. JUSTICE PANDRANG Row AND MR, JUSTICE 
SOMAYYA. 
The Madras and Southern Maharatta Appellant* (Plaintiff) 
Railway Company Limited, by its 


Agent. 
i V. 
The Municipal Council, Bezwada by Respondent (Defen- 
its Chairman. dani). 


Madras Disirict Municipalities Act (V of 1920), Ss. 81 and 82—V acant 
lands and buildings in possession of railway company—Assessment to pro- 
perty tax—Omission by Government to frame rules for computation—Effect 
on right of Municipality to levy the taz—Annual value—Computation based 
on capital value—Legality—C ommittee formed to fix capital value—Validity, 

The Government of India under S. 135 of the Indian Railways Act 
having by notification on 14—2—1929 declared the M.& S.M. Railway 
Company liable to pay property tax etc, to the respondent herein—the Bez- 
wada Municipality—that body sought to levy property tax on the vacant 
lands owned by appellant railway company within the limits of the Munici- 
pality in accordance with S. 81 of the District Municipalities Act. At the 
instance of the company a committee was constituted to fix the capital value 
of the vacant lands and buildings and on the basis of the value so fixed the 
chairman of the municipality levied and collected nearly a lakh of rupees as 
tax on the annual value for the quinquennium beginning with 1931—1932 
from the railway company. In suits questioning the legality of the proce- 
dure and the assessment, 

Held, that (i) when there was no basis for fia: the annual value of 
vacant lands, it was permissible onthe analogy of decisions interpreting 
English rating statutes, to adopt the capital value basis for: determining the 
annual value; (ii) though there was no statutory. provision for. resort toa 
committee to fix the annual value, the levy of the tax was ultimately by the 
chairman in this case who adopted the valuation as his own and was there- 
fore nof illegal; (iii) the omission of the rule-making authority to frame 
rules prescribing the method of determining the capital value cannot take 
away the right of the Municipal Council to levy tax on the capital value 
basis; (iv) the levy of the tax under S. 82 (2) was perfectly justified and in 
substantial compliancé with the provisions of the Act; and (v) (Obiter) even 
if the levy was not justified under S. 82 (2) the municipality can seek to 
justify it under S. 81 (3). 


Appeals against the decrees of the Court of .the Subor- 
dinate Judge of Bezwada ‘dated the 31st March, 1937, and 
passed in O. S. Nos. 61 and 41 of 1935 respectively. 

T. R. Venkatarama Sastri wan by Messrs. King and 
Parine for Appellant. 

“The Advocate-General (Sir Alladi Krishnaswamy Atyar) 
and P. Satyanarayana Rao for Respondent. 


. ¥ Appeals Nos, 240 and 297 of 1937. >- > ° - , 29th January, 1941, 
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The judgment of the Court was delivered by 

Somayya, J.—These are two appeals filed against the 
decrees of the Court of the Subordinate Judge, Bezwada, in 
two suits filed by the appellant against the respondent for 
refund of certain taxes which were alleged to have been illegal- 
ly levied under the Madras District Municipalities Act (Madras. 
Act V of 1920) on the vacant lands belonging to the appellant. 

“The appellant is the Madras and Southern Maharatta 
Railway Company owning several buildings and vacant sites 
within the limits of Bezwada Municipality and the Municipal 
Council of Bezwada is the respondent. The respondent Council 
levied certain taxes under the Madras District Municipalities. 
Act on the appellant’s vacant lands from 1929 to 1935: The 
plaint in O. S. No. 41 of 1935 was filed for recovery of 
Rs. 22,092-13-0 which was the tax levied for the year 1931-32. 
The other suit O. S. No. 61 of 1935 was filed for recovery of a 
sum of Rs. 76,706-10-4 made up of various sums which were 
levied for the years 1929-30, 1930-31, 1932-33, 1933-34 and 
1934-35, that is, for five years. The Subordinate Judge tried 
the two suits together, dismissed O. S. No. 41 of 1935 and 
decreed O. S. No. 61 of 1935 in part ordering a refund of the 
sums claimed in respect of 1929-30 and 1930-31 and dismissing 
the rest of the claim. The plaintiff appeals. A. S. No. 297 of 
1937 is the appeal against the decree in O. S. No. 41 of 1935 
and A. S No. 240 of 1937 is the appeal against the decree in 
O. S. No. 61 of 1935. The main judgment was delivered in 
O. S. No. 61 of 1935 and the relevant papers are printed i in the 
appeal against that decree. In both the suits substantially the 
same question arises for consideration, namely, whether the 
levy of the tax is legal. 

To understand the questions raised in | these suits, certain 
provisions of the Indian Railways Act and of the Madras 
District Municipalities Act have to be referred to. Under the 
Indian Law, railway companies are not liable to pay any tax 
to any local authority unless the Governor-General in Council 
notifies under S. 135 0f the Indian Railways Act that the 
railway company is liable to pay andi. the railway: com- 
pany is then bound to pay the taxes mentioned ‘in the 
notification. In this case a notification was issued on 14th 
February, 1929, under the above section by which the appellant 
company was declared liable to.pay in aid of the funds of the 
respondent: Municipality, the general property tax, and a water 
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and drainage tax. There were prior notifications with which 
we are not concerned as the notification of 14th February, 1929, 
was in supersession of all prior notifications. Under S. 78 of 
the District Municipalities Act every Municipal Council may 
levy among other things a property tax. Under S. 81 (1) of 
the said Act the Municipal Council may by a resolution levy 
property tax on all buildings and lands situated within the 
Municipality subject to certain exceptions and the property tax 
may comprise among other things (1) a tax for general pur- 
poses and (2) a water and drainage tax. S. 81 (2) provides 
that these taxes shall be levied at such percentages of the 
annual value of the lands or buildings or both as may be fixed 
by the Municipal Council. Under S. 81, Cl. (3) the Municipal 
Council may in the case of lands which are not used exclusively 
for agricultural purposes and which are not occupied by or 
adjacent and appurtenant to buildings, levy these taxes at such 
percentages of the capital value of such lands or at such rates 
with reference to the extent of such lands as it may fix. This 
power is subject to a certain proviso which will be mentioned 
later on. S. 82 provides for the method of assessment. Under 
Cl. (2) of this section the annual value of the lands and build- 
ings shall be deemed to be the gross annual rent at which they 
may reasonably be expected to let from month to month or 
from year to year subject to certain deductions. The proviso 
to this sub-section says that in the case of Government or 
railway buildings or buildings which are of a class not ordin- 
arily let, the gross annual rent of which cannot in the opinion 
of the executive authority be estimated, the annual value of the 
premises shall be deemed to be six per cent. of the total of the 
estimated value of the land and the estimated present costs of 
erecting the building subject to certain deductions for deprecia- 
tion. The taxing authority under this Act is the executive 
authority and in the years with which we are concerned, the 
Chairman of the Municipality was the executive authority em- 
powered to levy the tax. One other section of the Indian 
Railways Act must be referred to and that is S. 135 (2) which 
runs thus: 


“ While a notification of the general controlling authority under Cl. (1) 
of this section is in force the railway administration shall be liable to pay to 
the local authority either the tax mentioned in the notification or in liew 
thereof such sum, if any, as an officer appointed in this behalf by the general 
controlling authority may, having regard to all the circumstances of the 
case, from time to time, determine to be fair and reasonable.” 
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The Collector of the District has been appointed by the 
Governor-General in Council as the officer authorised to act 
under this sub-section. For the years 1929-30 and 1930-31 the 
Collector of Kistna district fixed a particular amount as paya- 
ble to the Municipality and the Municipal Council levied a sum 
in excess of the amount fixed by the District Collector. The 
lower Court held that this was illegal and decreed a refund of 
the sums collected for the years 1929-30 and 1930-31 and there 
is no appeal by the Municipal Council. 

As regards the other four years the railway company 
challenges the levy chiefly on the ground that in making the 
assessment, the provisions of S. 82 (2) proviso were applied 
and they point out that those provisions apply to certain cases 
of buildings only. They also say that the Municipal Chairman 
did not determine the assessment but that a certain committee 
of three didit. Next it is said that owing to certain rules not 
being framed, they are not assessable at all. 

“ The defendant repelled the contentions of the plaintiff and 
stated that the tax was properly levied, that the Municipal 
Chairman actually levied the tax and that the committee referred 
to in the plaint was only an advisory body. It was also stated 
that the provisions of the Act were in substance and in effect 
complied with and that therefore under S. 354 (2) of the Act, 
no suit can be brought to recover any sum of money collected 
under the authority of the Act on account of assessment. 


The question for decision is whether the provisions of the 
District Municipalities Act have been in effect complied with by 
the respondent in levying the tax in question. 

It is common ground that under S. 81 (1) the respondent 
Council passed a resolution that a property tax for general pur- 
poses and a water and drainage tax shall be levied for all the 
years in question on all buildings and lands within the Munici- 
pal limits except those which are exempted. The lands in 
question are not claimed to come under this exemption and 
therefore became liable to pay a tax for general purposes and a 
water and drainage tax, Under Cl. (2) of the said section 
which provides that these taxes shall be levied at such percent- 
ages of the annual value of lands or buildings or both as may 
be fixed by the Municipal Council, it is agreed that the Council 
fixed 163 per cent. of the annual value as the tax payable. It 
is also agreed that under S. 81 (3) of the Act which applies to 
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vacant lands which are not agricultural lands and whichare not 
adjacent and appurtenant to buildings, the Municipal Council 
passed a resolution that on such lands the tax should be levied 
at the rate of one per cent. on their capital value. There isa 
proviso to sub-S. (3) of S. 81 which runs thus: 


“Provided that such percentages or rates shall not exceed the maximum, 
if any, fixed by the Local Government and that the capital value of such 
lands shall be fixed in such manner as may be prescribed.” 


And the word ‘prescribed’ is defined under S. 3 Cl. (19) as 
meaning ‘prescribed by the Local Government by rules made 


under this Act.’ l 
It appears that when framing rules under this proviso for 
the manner in which the capital value is tobe fixed by the 
Municipal authorities, the Local Government confined their 
operation to vacant lands not belonging to a railway company 
and expressed the view that in the case of vacant lands belong- 
ing to a railway company, the assessment should be made on 
the annual value basis and not on the capital value basis. The 
procedure adopted by the respondent Council in fixing the tax 
was this. A Committee was convened in accordance with the 
instructions given by the Local Government on the 15th March, 
1929, which is Ex. A-6 printed on page 21 of the Exhibits 
Book. The relevant portion of Ex. A-6 runs as follows: 
“With the concurrence of the Government of India the Local Govern- 
ment are pleased to issue the following instructions for the assessment of 
railway buildings and lands to property tax in Municipalities. Chairmen of 
Municipal Councils and the Commissioner of the Madras Corporation are 
requested to follow the instructions with effect from 1929-30, .. . . . 
(1) the ‘annual’ value of buildings of a class not ordinarily let shall be 
deemed to be 6 per cent. of their book value for a period of five years after 
their first constructions. (ii) In the case of other buildings and lands after 
a period of five years after construction in the case of buildings mentioned 
in sub-paragraph (1) above, the ‘annual value’ shall be fixed once in five 
years in accordance with 5. 82 of the Madras District Municipalities Act 
1920, by a committee consisting of (a) the Chairman of the Municipal 
Council in the case of mofussil Municipalities and the Commissioner in the 


case of the Madras City Municipality; (b) the Executive Engineer of the 
division ; and (c) one representative of the railway administration concerned 


to be chosen by its Agent.” 

A Committee was formed which fixed the capital value and 
the annual value of the lands and the Municipal Chairman 
adopted it and levied the tax on the annual value so arrived at. 
‘This procedure is now attacked by the appellant as illegal and 
it is‘also said that in taking the capital value as the basis of 
assessment, the assessing authority followed a provision enacted 
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for a different class of properties. It is now conceded that 
this Committee has no legal status under the Act to make any 
assessment. It can only be taken to be an advisory body to 
help the authority empowered under the Act to fix the tax. 
However, all the parties proceeded upon the footing that a 
Committee should be convened in accordance with this notifica- 
tion. It appears that the appellant company was very anxious 
that the committee procedure should be followed and notified 
the Municipality to convene a Committee. On 8th February, 
1930, the Municipal Council sent Ex. B-2 (page 55) calling 
upon the railway company to pay a sum of Rs. 17,558-6-0 as 
the tax for the vacant lands of the railway company for the 
year 1929-30. Thereupon the railway company replied by 
Ex. B-4, dated 19th February, 1930, (pages 59 and 60) objecting 
to the assessment of the vacant lands at Rs. 17,558-6-0. The 
letter winds up by saying: 

“1 also beg to refer you to G. O. No. 4894 L and M, dated 20th 
October, 1929, issuing instructions to the Municipal Councils that railway 
lands should be assessed on their annual value and that the Chairman, should, 
in fixing the annual value of the properties of the railway administration, 
follow strictly the procedure laid down in paragraph 2 of G. O. No. 1258, L 
and M, dated 15th March, 1929.” 4 

Thus the railway company asked the Municipality to 
follow the committee procedure laid down in Ex. A-6, The 
Municipal Council replied by Ex. C-3 dated 20th August, 1930, 
and said that the Municipal Council resolved by its resolution 
dated 5th August, 1930, that a Committee referred to in Ex. A-6 
should be called for revision of taxes.on vacant lands 
belonging to the company and asked for the name of the 
official who would attend the meeting on behalf of the railway 
company. The third member under Ex. A-6 is the Executive 
Engineer of the division who is a Government official. The 
Municipal Chairman, the Executive Engineer of the division 


and the official nominated by the railway company are ‘the 
three persons to constitute the Committee and by Ex. C-3 the 
Municipal Council asked the railway company to mention the 
name of the official to represent the company. The District 
Engineer, Bezwada, was chosen by the railway company and 
the same was communicated by Ex. C-4 dated 6th September, 
1930. The Committee so constituted met on 15th December, 
1930, and a copy. ofthe proceedings of the Committee is Ex. C-9 
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(page 65). In this document the Committee says: 


“It is agreed that there has been an exceptional rise in land values 
during the last few years in Bezwada, anything from three to six times,” 


The Executive Engineer of Kistna district suggested in 
view of the exceptional rise in land values that Rs. 150 an acre 
should be taken to be the annual rental value and that that rate 
should prevail until 31st March, 1931. The Municipal Chairman 
and the railway representative agreed subject to the approval 
of the Municipal Council and the railway Agent. According 
to the annual rental value fixed in this document the railway 
company had to pay a sum of Rs. 2,154-15-6 for each year. 
The assessment for the prior years was Rs. 887-12-0. For the 
years 1929-30 and 1930-31 the Municipal Council demanded 
Rs. 2,154-15-6 a year in accordance with the decision of the 
Committee dated 15th December, 1930. The railway company 
objected to this valuation and addressed Ex. D-1 to the District 
Collector of Kistna asking that Rs. 50 per acre should be fixed 
as the annual rental value of these lands. This was evidently 
a request for action being taken under S. 135 (2) of the Indian 
Railways Act. The Collector by his proceedings dated 30th 
June, 1931, (Ex. D-11) said as follows: 

“As observed by the Collector, Mr. Stewart, while fixing the assessment 
in the year 1925, it is very difficult to determine the annual value of railway 
lands especially of those occupied by embankments, cuttings, sidings, level- 
crossings, culverts, etc., and I therefore direct that the method and rate of 
assessment adopted by the Collector in 1926, namely, the levy on the basis of 
extent at one-third of the tax payable by an ordinary tax payer for general 
purposes as well as water and drainage purposes should continue,” 

This order was varied by that of another District Collector 
who restored the value suggested by the Committee’s resolu- 
tion of 15th December, 1930. So, the Municipal Council 
collected from the railway company taxes at the rate of 
Rs. 2,154-15-6 a year for the years 1929-30 and 1930-31. It 
was held by the Court below that once action was taken by a 
Collector under S. 135 (2) it was not open to revision and on 
this ground a decree has been passed by the lower Court for 
refund of the excess levy in respect of 1929-30 and 1930-31, 
and as mentioned before there is no appeal by the Municipal 
Council in respect of that amount. For years 1931-32 onwards, 
another valuation Committee was convened by the Municipal 
Councial by its letter dated 12th March, 1932, (Ex. D-12). 
The Railway District Engineer, Bezwada division was deputed 
, by the railway company by its letter dated 16th March, 1932, 
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(Ex. D-13). The Committee met on the 19th March, 1932 
ahd the proceedings of the Committee are evidenced by, 
Ex. D-15 (pages 81 and 82). The Committee took the capital 
value of the vacant lands and fixed six per cent. of the capital 
value as the gross annual rental value. It winds up by the note 
on page 82: 


“ The anuual value will be calculated at six per cent. of the capital value 
as arrived at by the Committee.” 


All the three agreed and signed this document. In accor- 
dance with this valuation, the tax payable by the railway 
company was levied by the Municipal Chairman. Ex. D-14 
dated 21st March, 1932, is a letter calling upon the railway 
company to pay the tax for the year 1931-32. 46 demand 
notices, evidently one for each separate plot, were enclosed and 
a statement showing the particulars was also enclosed. This 
statement is Ex. D-16 and it was sent as an enclosure to 
Ex, D-14. The validity of Exs. D-16 and D-14 is a point to 
be determined in these appeals. Similar demand notices were 
issued for the successive years and they all proceeded upon the 
same valuation which was adopted for the year 1931-32 and in 
fact as would be noticed from Ex. A-6 set out already, the 
value of buildings and lands should be fixed once in five years 
by the Committee mentioned therein. So for the quinquennium 
beginning with 1931-32 the Municipal Council levied tax on the 
annual value fixed in Ex. D-15. 


The railway t company made various attempts to get 
this amount reduced. They approached the Collector of the 
district but the Collector declined, stating that what he 


‘considered to be an appeal in the ordinary course was not filed 


before him. The Municipal Council was asked to revise 
the tax and they pointed out by Ex. E-3 dated 25th March, 1932 
that it was open to the railway company to appeal to the 
Collector under S. 135 (2) of the Indian Railways Act. Repre- 
sentations to the Local Government and the Railway Board 


i proved infructuous and these suits were then filed objecting to 


the levy of the tax on the basis of Ex. D-15. Thus, the ques- 
tions that arise are whether the procedure followed by the 
Municipal Council is a substantial compliance with the provi- 
‘sions of the Act within the meaning of S. 354 (2) which says 
that if the provisions of the Act have been in substance and in 
effect complied with, no suit can be brought to recover any sum 
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of money collected under the authority of this Act on account 
of any assessment. 


The chief contention of the appellant is that the Municipal 
Council followed the procedure fixed in S. 82 (2) proviso which 
is enacted for quite a different class of property and that in 
doing so the Council violated the express provisions of S. 82 
(2) which says that the annual value should be fixed by taking 
the gross annual rent at which they may reasonably be expected 
to let from month to month or from year to year. It is said 
that no attempt at all was made by the Municipal Council to 
find out the gross annual rent at which these lands may reason- 
ably be expected to let and that instead of doing so, they 
followed the procedure which is fixed for another class of 
property namely buildings belonging to Government or a 
railway company or of a class not ordinarily let. It is urged 
that by enacting the capital value method in the case of buildings 
covered by the proviso, the Legislature has, by implication, 
prohibited the use of that method for the lands in question. It 
is said that the annual value should be fixed by taking only the 
gross annual rent, whatever might be the difficulties in arriving 
at that rent and that in so doing the capital value procedure is 
by implication excluded by the proviso to S. 82 (2). It is then 
said that even apart from the implied prohibition of the capital 
value method, the Committee in this case made no attempt 
whatever to get at the gross annual rent and that it is clear 
from Ex. D-15 that they simply followed the capital value 
method provided for a particular class of buildings. The next 
objection advanced is that if the levy is taken to have been 
made under S. 81 (3), the Local Government expressly declined 
to make any rules for fixing the capital value of the vacant 
lands belonging to a railway company and directed that such 
lands should be assessed on the annual value basis and not on 
the capital value basis. It is said that even if this view of the 
Government is wrong, inasmuch as no rules have been framed 
under the proviso to Cl. (3) of S. 81, the power given to the 
Municipal Council in Cl. (3) to levy the taxes at a percentage on 
the capital value cannot be exercised in the case of railway 
vacant lands. It is also said that the valuation Committee did 
not adopt a percentage on the capital value which in this case 
has been fixed by the Municipal Council at one per cent. of the 
capital value but as Ex. D-15 shows they followed the procedure 
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under the proviso to S. 82 (2), that is, after taking the capital 
value they took six per cent. of the capital valueas the annual 
rental value and fixed 162 per cent. thereon as the tax. The 
tax actually levied does not come to one per cent. of the capital 
value but amounts to a sum which is slightly less than one per 
cent, And the last objection is that the valuation Committee 
determined the capital value and the annual value, that the 
Committee has no legal existence, and that the Chairman who is 
the only authority to fix the tax has not done so and that 
therefore the levy is illegalas made by a person who had no 
authority to do so, 


These contentions are met by the learned Advocate- 
General who appears for the respondent by pointing out that in 
the case of lands with which we are now concerned, it is not 
possible, as the Kistna Collector observed, to find the annual 
rental value, that they cannot, as they are, be let to any one and 
that it is practically impossible to fix with any degree of accu- 
racy the gross annual rent at which they may reasonably be 
expected to let. He urges that in such cases the gross annual 
rent at which the property may reasonably be expected to let 
may be fixed by what is known as the capital value method by 
taking the value of the land and by fixing a percentage of that 
value as the rental value. Reference is made to the analogous 
provisions of the English rating statutes and the decisions 
thereunder which, it is said, establish that a resort to the capital 
value method is not absolutely ruled out when the gross annual 


‘rental value has to be fixed. He says that in this case Ex. D-15 


contains only the final conclusion of the Committee, that it is a 
fair and reasonable inference to draw that as gentlemen having 
wide experience in such matters and having presumably known 
prior proceedings, the committee members all felt that they could 
not with any fairness to either party fix any sum as the rent at 
which these lands could be expected to let and that therefore 
they resorted to the capital value method. If this is correct, 
there is no doubt that the provisions of the Act would have been 
substantially complied with and that the appellant would have 
no case. 

It is then urged that the levy can be justified even under 
S. 81 (3). In this case the Municipal Council has issued noti- 
fications under S. 81 (3) and the notifications say that on 
vacant lands of the kind coming under S, 81 (3) the tax would 
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be levied at one per cent. of the capital value. It is urged that 
by its omission or refusal to frame rules for the determination 
of the capital value of the railway vacant lands, the Local 
Government cannot deprive the Municipal Council of its power 
to levy a tax under S. 81 (3). He says that if the Local 
Government does not choose or refuses to make the necessary 
rules, the Municipal Council may levy it in such manner as it 
thinks fit. As regards the objection that Ex. D-15 shows that 
it was not on the basis of one per cent. of the capital value that 
the tax was fixed but that 6 per cent. of the capital value was 
first taken as the annual value and that 164 per cent. thereon 
was fixed as the tax, the answer is that the amount which is so 
levied is less than what would have been leviable under S. 81 
(3) and that therefore the railway company has no grievance. 
And lastly it was said that it was the Municipal Chairman who 
levied the tax, that the committee procedure was followed in 
accordance with the rules issued by the Local Government, that 
the Chairman did not surrender his judgment to the Committee, 
and that by adopting the conclusions of the Committee finally the 
levy is his and not that of the Committee. He also says that it 
was the railway company that wanted the committee procedure 
to be followed. 

No authorities of the Indian High Courts have been 
brought to our notice by either side. The learned Advocate- 
General relies on certain decisions on the construction of the 
term ‘gross value’ as defined in the English rating statutes and 
urges that the language of the English Act and of the Act 
under consideration is similar and that therefore, the decisions 
of the English Courts would be helpful. Before referring to the 
decisions, we may refer to the- statutes mentioned. There are 
certain rating statutes in England under which rates and 
taxes are fixed on the gross value of hereditaments, and the 
‘gross value’ is defined to be the gross annual rent. The 
term ‘gross value’ is defined in the Valuation (Metropolis) 
Act, 1869. (32 and 33 Vict. Ch. 67) thus: 


“The term ‘gross value’ means the annual rent which a tenant might 
reasonably be expected taking one year with another to pay .. . . for 
a hereditament ..... ”. 

The Rating and Valuation Act, 1925 defines the term 
‘gross value’ thus: 


“ ‘Gross value’ means the rent at which a hereditament might reasonably 
be expected to let from year to year.” 
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The latter definition approximates very nearly to the 
language used in S. 82 (2) of the Indian Act. The definition 
in the Act of 1925 is practically equivalent to that contained in 
the Act of 1869. See Halsbury’s Complete Statutes of 
England, Volume 14, pages 553 and 554. 

In London County Council v. Erith, the definition as 
given in the 1869 Act is set out on page 587, Then they say at 
the top of page 588: 


“ “The annual rent which a tenant might reasonably be expected, taking 
one year with another, to pay for a hereditament’ is the same thing as ‘the 
rent at which the same might reasonably be expected to let from year to 
year,’ ” 


Then on page 600, the Lord Chancellor says this: 


“ Lush J., stated that the rateable quality of land was not to be deter- 
mined by what it once was, or by what it might thereafter become, but by 
what it was at the time the rate was made, I quite agree with this.” 


_ So we have to decide the rateable quality of the vacant 
lands in question as they stand at present. As pointed out in 
Railway Assessment Authority v, Southern Railway Co.2 


‘*The foundation of our rating law is the Poor Relief Act of 1601. . . 
In 1836 the Parochial Assessment Act of that year provided, by S. 1 
that the rate was to be based ‘upon an estimate of the net annual value of 
the several hereditaments rated thereunto; that is to say, of the rent at 
which the same might reasonably be expected to let from year to year. . - 
. Substantially the same language is used in the Parochial Assess- 
ment Act, 1862 and in the Valuation of Property Metropolis Act, 1869 with 
regard to London. My Lords, this method of assessing liability for rates 
was no doubt very suitable for the simple conditions which prevailed in the 
reign of Queen Elizabeth; but when it was sought to apply it to modern 
conditions, and especially to the assessment of great public utility under- 
takings, such as railways, waterworks, gasworks and the like, whose opera- 
tions might easily extend over great areas, stretching far beyond the limits 
of any individual parish, the greatest difficulty was found in adopting the' 
stattitory provisions to the facts of such a case. . . . . Unfortunately, 
the Legislature’ did not see its way to intervene and the Courts were compell- 
ed. to evolve a system of calculation, with the assistance of the expert 
advisers to the rating authorities and to the undertakings, which involved a 
number of very difficult assumptions, but which received the approval of 
your Lordships’ House on a number of occasions, and which became recog- 
nised as the standard method of assessing the rateable value of heredita- 
ments in these cases. . . . .” 


“As, pointed out herein owing to frequent changes in 
the conditions of modern life, great public utility undertakings. 
suchas railways, waterworks and gasworks and the like have 
come into existence in several places. On some of the lands 





1, (1893) A.C. 562 at 600. 2. (1936) A.C. 266, 
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acquired by these concerns, buildings are erected and the rest 
are kept vacant. In the cases of both the buildings and the 
vacant sites great difficulty arose as to how the gross value or 
the annual rental value was to be arrived at. In solving the diffi- 
culty, English Courts took two alternative methods of arriving 
at the gross value or the annual rental value; (1) capital value 
basis or contractor’s method, (2) profit basis. Two classes 
of cases frequently arose for consideration: (a) lands occupied 
by profit earning concerns, and (b) those occupied by concerns 
which were not of a profit earning character. Under the latter 
category come school buildings, water works and sewage farms 
and under the former come railways etc. The law is well dis- 
cussed in Liverpool Corporation v. Llanfyllin Assessment 
Committeet. It was a case of a water works concern, The 
following passage occurs on pp. 20 and 21: 


“Tt is familiar law that, where a hereditament can be compared with 
other hereditaments of a like nature which are the subject of letting, its 
rateable value may be arrived at by shewing what rent tenants from year to 
year will in fact give for such hereditaments; but a difficulty in rating law 
arises with regard to hereditaments which cannot be compared with other 
similar hereditaments so as to ascertain the rent which a tenant will actually 
give for them. Therefore, inasmuch as a rateable hereditament cannot be 
allowed to escape from being rated because no such comparison can be 
made. in such cases it has come to be a recognised position that the rent 
which a hypothetical tenant would give for the hereditament must be esti- 
mated in some other way. In a case like the present, where no profits are 
earned in the parish by the use of the hereditament, a rough way of arriving 
at the rateable value by rule of thumb, there being no other way available, is 
to see what the site and the construction of the works cost, and take a per- 
centage on the capital amount so expended as representing the rent which a 
tenant would give.” 


In the case of Liverpool Corporation v. Chorley Assess- 
ment Committee2, the Liverpool! Corporation who were owners 
and occupiers of a system of reservoirs and waterworks pur- 
chased 1165 acres of land to serve as a gathering ground for 
the water flowing into the reservoirs. The Corporation raised 
plantations on 306 acres of the said land and the remaining 
859 acres were kept as moorland. The question was whether 
the Corporation could be rated in respect of the said land. The 
Court of Appeal held it was. On p. 293 of the report, Kennedy 
L. J., observes: 


S The only other question, therefore,..... is whether or not evidence 
of the price paid by the Corporation is admissible as a basis for calculating 





1. (1899) 2 Q.B. 14 at 20. 2. (1912) 1 K.B. 270 (C.A) 
26 . 
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the assessment for rating purposes, or, in other words, whether the interest 
upon that price is some evidence of the rent which an occupying tenant of 
the gathering ground would pay. I think it is. The law appears to me to be 
correctly stated by Mr. Ryde at p. 176 of the second edition of his work on 
Rating. He says: ‘The measure of rateable value is defined by statute as the 
rent which may reasonably be expected; interest on cost or on capital value 
cannot be substituted forthe statutory measure, but can be looked at as 
prima facie evidence in order to answer the question a fact what renta 
tenant may reasonably be expected to pay.” 


This decision was takea up in appealon another point and 
the House of Lords confirmed the decision in Liverpool 
Corporation v. Chorley Union Assessment Committee}. 


Lastly in the case of Railway Assessment Authority v. The 
Southern Railway Co2., both the contractor’s method and 
profit basis are referred to. On p. 274, Viscount Hailsham, 
Lord Chancellor points out that so far as the railways are 
concerned, the method adopted. was to divide the undertaking 
into those portions which were regarded as directly productive 
of profit such as permanent way and those portions which were 
regarded as only indirectly productive such as stations and other 
hereditaments of that kind. Then the Lord Chancellor points 
out that in the latter case, what he refers to as ‘contractor’s 
basis’ was applied. Next as regards directly productive por- 
tions, he points out on p. 275 that: 


K assa s the method of assessment of the rateable value which was in 
fact adopted was the method which was commonly described as the ‘ profit 
basis’. ..... Itis not known who first applied this system, but it certainly 


was in common use by the middle of last century, and it was the system 
invariably adopted from that time until the outbreak of the Great War.” 
Lands covered by culverts, embankments etc., cannot be 
compared with other similar hereditaments because there are 
none such in the neighbourhood. As pointed out in London 
County Council v. Erith’, to which reference has been made 
already, it is not the property as it was or the property as it’ 
might become hereafter, but it is the property as it isin its pre- 
sent ‘state, that has to be considered in fixing the rateable value. 
Then ‘as pointed out in Liverpool Corporation v. Llanfyllin 
Asséssment Committee*, inasmuch asa rateable hereditament 
cannot be allowed to escape from being rated because no such 
comparison can be made, in such cases it has come to be recog- 
nised position that the rent which a hypothetical tenant would 
give for the hereditament must be estimated in some other way. | 





1:- (1913) A.C, 197. s 2. (1936) A.C. 266. 
3. (1893) A.C. 587. 4. (1899) 2 Q.B. 14, 
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As pointed out in all these cases, where no profits are earned by 
the use of the hereditament, a rough way of arriving at the 
rateable value is to see what the site and the construction of the 
works cost, and take a percentage thereof as representing the 
rent which a tenant would give. 


Mr. Venkatarama Sastri urges that these decisions deal 
with buildings and lands occupied by buildings and lands which 
are appurtenant to them. But even in the case of such build- 
ings and sites there was only one rule enacted in the Act of 
1869, namely, that the gross or annual value, that is, the annual 
rent which a tenant might be expected to pay for it should be 
taken as the basis of assessment. And when determining the 
‘gross value’ in the cases of buildings belonging to such con- 
cerns it is pointed out that the rule of thumb as they call it of 
taking the capital value and then fixing a percentage thereon is 
not unwarranted. We may also point out that in the case that 
went up to the House of Lords in London County Council v. 
Erith, some of the lands with which they were concerned con- 
sisted of outfall works, sewage works and appurtenances thereto 
and that on 34 acres of land there were no buildings. In Liver- 
pool Corporation v. Chorley Assessment Committee?, the land 
consisted of 1165 acres of moorland and plantations. In these 
cases also the same rule was applied. 


Therefore if under the Valuation (Metropolis) Act resort 
to the method of capital value or the contractor’s method as it 
is called is permissible in a case where there are no similar 
hereditaments with which to compare that which has to be 
taxed, then the same conclusion ought to follow in considering 
the construction of S. 82 (2) of our Act, which says that the 
annual value of lands and buildings shall be deemed to be the 
gross annual rent at which they may ‘reasonably be expected to 
let. 


It is no doubt true that this rule has been statutorily recog- 
nised in the case of railway and Government buildings and 
buildings of a class not ordinarily let and in these cases the 
statute provides that six per cent. of the capital value less certain 
deductions must be taken as the annual value. Even here it 
will be seen that the amount arrived at in the way indicated by 
the proviso is stated to be the annual value of the premises. 
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This only means that in certain specified cases six per cent. of 
the capital value less certain deductions is the exclusive method 
of arriving at the annual value and it does not mean, as Mr. 
Venkatarama Sastri asks us to say, that in no other case the 
capital value method is to be resorted to. It would have been 
easy for the Legislature to say so if that is what it meant. In 
S. 82 (2) the language is general and approximates very nearly 
to the language used in the English Act of 1869. In the case 
of lands which cannot ordinarily be let, the Legislature does not 
evidently wish to confine the rating authority to the one method 
namely of taking six per cent. of the capital value as the rental 
value but it leaves it to the rating authority to find the rental 
value by any of the methods known to law and apply that test 
which is applicable to the facts of a particular case. The rating 
authority may take the capital value basis or it may take the 
proht basis or it may find the rental value by some other 
method. It is left free to adopt that method which is suitable 
to the facts of each case. We must take it that as business- 
men, the members of the Committee were satisfied that resort 
to the capital value method was the appropriate method in this 
case. Weare therefore of opinion that the rating authority 
did not act ultra vires its powers. 


We find no substance in the argument that the Municipal 
Chairman abdicated his functions and that the tax was fixed by 
the valuation Committee. It is urged on behalf of the respon- 
dent that originally it was the railway company that invited a 
resort to the committee procedure, but this cannot prevent the 
appellant company from urging the objection that if really the 
tax was levied not by the Chairman but by someone else, the 
levy is illegal. But in this case we find that it was the Chair- 
man who levied the tax ultimately. No doubt as directed by 
the Local Government and as requested by the railway com- 
pany he convened a meeting and took the sense of the Committee, 
but ultimately he adopted it as his own when issuing the 
demand notices evidenced by the covering letter Ex. D-14. 


As the Railway Board has recognised in Ex. VI (c) this 
Committee has no legal existence. Resort to the committee 
procedure gives rise to arguments that the levy itself is illegal. 
The learned Advocate-General does not say that there is any 
foundation in the Act for resort to this procedure. Where the 
Chairman differs and is in a minority, it might well be urged 
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that the levy was made by the Committee and not by the Chair- 
man. Seeing that it can only lead to complications, the Local 
Government might weli withdraw Ex. A-6 or put it on a 
statutory basis. 


The next argument is that the vacant lands in question can 
Only be assessed under S. 81 (3) and that the Local Govern- 
ment not having framed any rules, the railway company 
escapes altogether. 


We cannot accept the contention of the appellant that 
merely because the Local Government has not prescribed the 
manner in which the capital value should be determined, the 
Municipal Council is deprived of the power of levying the tax 
under S. 81 (3). There is in this case a notification under 
S. 81 (3) by the respondent Council by which the Council 
notified that the lands of the category falling under Cl. (3) 
would be assessed at one percent. of the capital value. The 
Local Government refused to frame rules for the vacant lands 
belonging to railways and they purport to confine the rules 
which they did prescribe to other vacant lands coming under 
Cl. (3). We doubt very much whether the Local Government 
can restrict the rules which they frame in the manner in which 
they have done. It is open to them not to frame any rules 
relating to the manner in which the capital value of lands 
falling under S. 81 (3) should be determined; but once they 
prescribe the manner in which the capital value of the lands 
coming under Cl. (3) should be determined, it is doubtful 
whether they have the power to restrict the application of 
those rules to vacant lands other than railway lands. 


Even otherwise, the omission of the rule-making authority 
to frame rules cannot take away the right of the Municipal 
Council to levy tax at the rate mentioned in the notification 
issued under Cl. (3). If for instance the Local Government 
refrained from prescribing the manner in which the value of 
such lands should be determined, it cannot, we think, be said 
that the Municipal Council have no power at all to levy the tax 
at a percentage of the capital value merely because the method 
of determining the capital value has not been prescribed by the 
Local Government. If the Local Government does not prescribe 
it, then the Municipal authority is free in our opinion to fix it 
in any manner it chooses. We have not been referred to any 
decision on this point except that of the Judicial Committee in 
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Wigg v. Attorney-General for Irish Free State1, but it is 
doubtful how far that decision applies to the circumstances of 
this case. We therefore do not propose to rely upon that 
decision. No other authority has been brought to our notice 
by either side. We think it is not correct to say that the 
omission by the Local Government to prescribe the manner in 
which the capital value is to be determined deprives the Munici- 
pal Council of the power of levying the tax on the capital 
value basis. 


Lastly, it was urged that the Municipal Council cannot seek 
to justify the levy under S. 81 (3) if really the levy was not 
justified under S. 82 (2). Our attention was called to the 
decisions in Foulsham v. Pickles, a decision under the Income- 
tax Act. We do not think it profitable to go into these cases 
because in our opinion the levy under S. 82 (2) is perfectly 
justified. But we may point out that there seems to be a vast 
difference between the provisions of the Income-tax Act and the 
provisions of the Act under consideration. Here it is the levy, 
of the property tax that is objected to. Even if resort to S. 81 
(3) is necessary, it might well be said that the Municipal 
Council is not seeking to justify the levy of the tax under a 
different schedule or different category but that justification is 
sought by relying on another rule under the same class of pro- 
perty tax. In the Municipalities Act there are various categories 
of taxes: property tax, profession tax, tax on companies, tax on 
animals, etc., and they are set out in S. 78 (1). Ifa particular 
amount is levied from an individual as property tax and if his 
property is not taxable, then the Municipal Council cannot 
justify it on the ground that he is following a profession for 
which he would be liable to pay the same amount as and by way 
of profession tax. It looks to us that the decisions relied on by 
the learned advocate for the appellant would apply to such cases 
and not to a case like the present where the same amount of 
property tax is leviable under one rule or the other. Whether 
S. 81 (2) read with S. 82 (2) is adopted or whether S. 81 (3) 
is adopted, in either case it is property tax that is levied and we 
think, though we do not wish to express a final opinion on it, 
that resort to S. 81 (3) would be justified by way of supporting 
the levy that has been made in this case. 





1, (1927) A.C. 674. 2. (1925) A.C. 458. 
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In the view we take, we do not think it necessary to deal 
with the applicability of O. 2, r. 2 to the claim made in O.S. 
No. 61 of 1935. 


Both the appeals are therefore dismissed with costs. 
K.S. Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—MR, JUSTICE BURN AND MR. JUSTICE HAPPELL. 
Chitravelu Thevar and others .. Accused,* 


Criminal Procedure Code (V of 1898), S. 307—Reference by Sessions 
Judge—Charge against accused of dacoity—Evidence recorded—Charge to 
the jury—Sessions Judge not clearly asking the jury to return a verdict of not 
guilty—-Verdict of ‘guilty’ by jury—Circumstances showing no offence in the 
accused—Duty of Court and the jury in such circumstances, 

Eight persons were charged with the offence of dacoity under S. 395, 
Indian Penal Code. Two of them were alleged to be pattadars in a 
Zamindari, holding ryoti lands and to be in arrears of rent, and that when 
the estate authorities distrained their cattle, the two with the other six 
accused forcibly rescued the cattle, inflicting injuries upon the estate 
officials, The accused were therefore supposed to have stolen their own 
cattle and because hurt was caused it was said that the theft became a rob- 
bery, and that as there were more than five persons the offence was further 
converted into a case of dacoity. The lower Court recorded evidence at 
length and charged the jury and endeavoured to persuade it to acquit all 
the accused but it returned a verdict of guilty. Thereupon the Judge refer- 
red the case under S.307 of the Criminal Procedure Code, to the High 
Court. 

Held, that although the reference should be accepted, it was quite clear 
that it need never have been made. On the evidence the lower Court should 
have directed the jury under S. 289 (2) of the Code to return a verdict of 
not guilty. It was the duty*of the Court, and not of the jury, to find whether 
there had been a valid distraint or not, whether the cattle were taken away 
illegally and whether the accused acted dishonestly. When the evidence 
showed the accused were not acting illegally in trying to recover the cattle 
distrained, the Court should have told the jury that the accused were not 
guilty of the offence of dacoity even if they believed every word of the 
prosecution evidence. 


Reference under S. 307 of the Code of Criminal! Procedure, 
1898, by the Assistant Sessions Judge of the Court of Session 
of the Ramnad Division at Devakottai in C.C.No. 130 of 1940. 


Accused not represented. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The judgment of the Court was delivered by 


Burn, J—This is a reference by the learned Assistant 
Sessions Judge of Devakottai against the verdict of the jury in 





* Reference No. 18 of 1940. _- 18th February, 1941, 
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Sessions Case No. 130 of 1940. The charge against the accused 
was for an offence of dacoity under S. 395, Indian Penal Code, 
but the dacoity was one in a very technical sense. There were 
eight persons put up for trial before the learned Assistant 
Sessions Judge. Two of them accused 1 and 3 were alleged 
to be pattadars holding ryoti lands in the Zamindari of Ramnad. 
It was alleged that they were in arrears with their rent, that 
when the estate authorities went and distrained their cattle, 
they and the other six accused came and forcibly rescued the 
cattle inflicting injuries upon the estate servants for that end. 
The accused were therefore supposed to have stolen their:own 
cattle. The theft became an offence of robbery because they 
were said to have caused hurt to some of the prosecution 
witnesses in order to the commission of the theft, and since 
there were more than five jointly concerned the offence became 
one of dacoity. 


The learned Assistant Sessions Judge recorded all the 
evidence at great length and then charged the jury. He 
endeavoured to persuade the jury to acquit all the accused 
persons, but the jury returned a unanimous verdict of guilty. 
The learned Assistant Sessions Judge disagrees with that 
verdict and considers that it is grossly unjust and perverse and 
he has therefore made this reference under S. 307 of the Code 
of Criminal Procedure. 


Although the reference must be accepted, it is quite clear 
that it need never have been made. On the evidence recorded 
and the facts stated by the learned Assistant Sessions Judge, he 
ought to have directed the jury under S. 289 (2) of the 
Criminal Procedure Code, to return a verdict of not guilty. As 
the learned Assistant Sessions Judge states, the distraint of the 
cattle of the first and the third accused would be illegal if it 
were made by a person unauthorised to make it, if it were 
made without the prior exchange of patta and muchilika, or if 


‘it were made to recover the arrears of more than twelve months. 


In this case the Inspector P. W. 1 who wrote out the distraint _ 
notices was not proved to have had any authority to make the 
distraint. There was also no proof of the exchange of patta 
and muchilika between the Zamindar and accused 1 and 3, or 
of the continuance in existence of a valid patta; and it was also 
clear that the estate officials were attempting to recover arrears 
of more than one fasli by means of a single distraint. In these 
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‘Circumstances it is clear that the distraint was wholly illegal, 
and the first and third accused could not be said to be acting 
dishonestly when they went to recover their cattle. from the 
possession of the estate officials, who were taking them away. 
Nor -could the other-accused who were helping-them to recover 
their own property illegally distrained be considered to be acting 
dishonestly. It is clear therefore that the essential elements of 
the offence of theft were wanting in this case. Without theft 
there can be no robbery and of course no dacoity. . The learned 
Assistant Sessions Judge ought to have told the jury that, even 
1f they believed every word that the prosecution ‘witnesses said, 
the accused were not guilty of any offence and therefore they 
must return a verdict of-not guilty. Instead of doing that, he 
charged them at great length discussing before them all the 
legal elements of a lawful distraint. This must have been 
extremely ‘confusing to the jury, and it was very unfair on the 
part’ of the leained Assistant Sessions Judge. It was his duty, 
not that of the jury to find'' whether ‘there had been a valid 
distraint or not, whether the cattle bad been illegally taken 
away and whether the accused acted dishonestly.: 

The verdict. of the jury clearly cannot be allowed to stand. 
We. set it aside and direct that the accused in this case be 
acquitted. They must also be set at liberty’ forthwith. The 
learned Assistant Sessions Judge in ‘this matter also has not 
apparently had the courage to act up tohis own, convictions. He 
has said that’ the’ verdict of the jury was’ perverse, and unjust 
and his Opinion ‘Clearly i is that the accused ought not to have been 
convicted; nevertheless ‘he has kept them i in custody ever since 
the date of the’ trial, 14th December, 1940 They had also been 
in jail for a, considerable period before the trial took place. 
The learned’ Assistant Sessions Judge otight to have released 
them on bail immediately. 
" K. C. T p BAS Reference accepted. 
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Indian Evidence Act (I of 1872), S. 27—Practice—Hostile eye witness 
‘not examined by brosecution— Duty, of Court. 


` It is the duty of the Court, when there isa really important eye witness 
whom the Public Prosecutor does not wish to examine, because he has been 
treated as hostile in the committal enguiry, to record the evidence.of such 
witness and the accused should not be forced to examine bim asa defence 
witness. 


S. 27 of the Indian Evidence Act has no application toa confessional! 
statement made to a police officer before the deponent has come into the: 
custody of that police officer. 


_ A report by a constable containing what is alleged to be a summary of a. 
joint statement by two accused persons to some extent implicating them in: 
the crime—it being impossible to say how much of the statement was made 
by one of them and how much by the other—can properly be used by the- 
constable only to refresh his memory as to the date and time when the 
accused appeared before him and handed over the weapons, but should be: 
excluded from evidence. 

Trial referred by the Court of Session of the Tinnevelly 
division for confirmation of the sentences of death passed upon 
the said Prisoners in C.C. No. 156 of 1940 on 8th March, 1941,, 
and appeal by the prisoners against the said sentences, 


K. S. Jayaram for the Prisoners. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 
The judgment of the Court was delivered by 


Wadsworth, J—The accused in this case have been 
convicted by the learned Sessions Judge of Tinnevelly of am 
offence under S. 302, Indian Penal Code. It is alleged that 
they on the 23rd March, 1940, at Ottudanpatti, a village i in the 
Koilpatti Taluk, murdered one Sangili Thevar. ` Prosecution. 
evidence is that the deceased was attacked in the street at about 
3 P.M., by the two accused, the first accused holding him while 
the second accused cut him, and that this was done in the pres- 
ence of three eye witnesses—P. W. 3 a man of the village, one: 
Sanga Reddiar who has not been examined by the Sessions. 
Judge and is also a man of the village, and P. W. 4 a man who 
lives some four miles away and happened to be present. The 
deceased received a large number of injuries and died before- 
the arrival of the Village Munsif. The Village Munsif heard 
of the occurrence when in a hamlet a mile and a half away and’ 
he is said to have been there by 4 r.m., and hearing that.-P.W. 3: 
was a witness he sent for him and took a complaint from him. 
which is alleged to have been despatched at 6 P.m., and to have: 
reached the police station, which we are-told is-8 miles away,. 
at 9-30 r.m. The two accused are alleged to have appeared. 


4 
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before a constable at a police out-post a mile away at 4-30 P.M., 
and to have handed over two weapons, an aruval and a knife, 
neither of which was found by the Chemical Examiner to be 
stained with blood. As we think it desirable to send this case 
back for retrial we do not propose to say anything which will 
affect the merits of the case. We will deal only with the two 
main criticisms of the trial by the learned Sessions Judge. 


Firstly there is the fact that Sanga Reddiar, who was 
undoubtedly one of the three eye-witnesses, was not examined 
in the Sessions Court on the ground that he was treated as 
hostile by the Prosecution with the permission of the committ- 
ing Magistrate. It is undoubtedly difficult to lay down any 
rule of universal application in such cases. It may be said that 
the Public Prosecutor should not be compelled to put forward 
as his own witness a man who has in the opinion of the Public 
Prosecutor committed perjury by giving evidence hostile to the 
prosecution in the lower Court. Atthe same time it does seem 
to us to be the duty of the Court, when there is an important 
eye witness whom the Public Prosecutor does not wish to 
examine because he has been treated as hostile in the committal 
enquiry, to record the,evidence of this witness and that the 
accused should not be forced to examine him as a defence 
witness. The proper course to take in such circumstances 
seems to us to be for the Public Prosecutor to see that the 
Witness is present in Court and for the Court, if the witness is 
really important, to examine that witness as a Court witness 
and allow both sides to cross examine the witness. We do feel 
in the present case, which depends on the evidence of the three 
eye witnesses, that those three eye witnesses should have been 
examined in the Sessions Court and, if the Public Prosecutor is 
reluctant in the circumstances of the case to put forward Sanga 
Reddiar as a witness on behalf of the prosecution, there seems 
to be no reason why he should not have been examined asa 
Court witness. , 


The other criticism relates to Ex. E. Ex. E purports to be 
a report by the constable on duty at the out-post at which the 
accused are alleged to have presented themselves shortly after 
the occurrence and handed over two weapons. : This report 
contains what is alleged to bea summary of a joint statement 
made by both the accused to some extent implicating them in 
the crime. A portion of this statement has-been treated as 
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admissible by the Sub-Magistrate apparently under the impres- 
sion that it falls under S.27 of the Indian Evidence Act. So far 
as one can gather, the Sessions Judge has marked the whole of 
the report including this joint statement. It appears to us that 
S: 27 of the Indian Evidence Act has no application to a con- 
fessional statement made to a police officer before the deponent 
has come into the custody of that police officer. Moreover it 
seems tous improper to treat as the individual statements of 
two different persons a composite statement of this kind, which 
appears to have been made up of information gathered from 
the two persons it being impossible to say how much of the 
statement was made by one of them and how much was made 
by, the other. No doubt Ex. E could properly: have been used 
by the constable to refresh his memory as to the date and time 
when the two accused appeared before him and handed over the 
two ‘Weapons. We do not consider: that it should have been 
used for any other, purpose. In fact it has been mainly used by 
the learned Sessions Judge to throw light on the motive for 
this crime. In our opinions it should have -been excluded from 
evidence. my a 


ia view of these io defects in the trial, namely, the 
failure to examine Sanga Reddiar and the inclusion of this 
inadmissible document, Ex. E, we think iti desirable to order a 
fresh, trial. The convictions and sentences are therefore set 
aside and the case will be remanded for retrial by the Addi 
tional Sessions Judge of Tinnevelly. 
bi KS.’ ‘ © © Case remanded for retrial. 


4 





IN THE HIGH: COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sir ALFRED Henry LIONEL Leaca, Chief 
Justice, AND MR. JUSTICE HAPPELL, k 


R. M. P. R. M. M. Subramanian Chettiar by’ 
his Power-of-Attorney agent M. S. Rama- 


nathan: paea ... Petitioner* (Res- 
ponl NK. pondent). 
MT ra 
The Official Receiver, West Tanjore `... Respondent (Peti- 
Ht | a tioner). i 





* C. R.P. No: 977 of 1938. i 27th November, 1940. 
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Provincial Insolvency Act (V of 1920), S.53—Transfer within two gears 
of petition—A pplication to set aside—Principles. 

‚The fact that an insolvent and his fellow conspirators may not ‘have had 
in mind that a transaction would operate to defeat his creditors and acted 
merely with the object of putting the property beyond the reach of the 
insolvent’s son for the benefit of the insolvent’s mistress does not make the 
transaction any the less a fraud on the creditors. In transferring the pro- 
perty the insolvent was really defeating his creditors. 

Where there is want of good faith the fact that valuable consideration 
has passed will hot save the transaction. Sucha transaction by an insolvent 
made within two years of the presentation of the petition for adjudication is 
voidable as against the Receiver and may be annulled, by the Court. 

Petition under S. 75 of the Provincial Insolvency Act 
praying that the High will be pleased Court to revise the order 
of the District Court, West Tanjore dated 14th April, 1938 
and made in C. M. A. No. 43 of 1936 (O. P. No. on of 1933, 
Sub-Court, Tanjore). 

T. K. Sundararaman for Petitioner. 


A. Swaminatha Aiyar and S. Thyagaraja Aiyar for Res- 
pondent. 


The judgment of the Court was delivered by, 

The Chief Justice.—This application arises out of insol- 
vency proceedings in the Court of the Subordinate Judge of 
Tanjore. On the, 27th October, 1931 V. Ry. Badranandaji 
alias Vasudeva Sahib, was adjudicated an insolvent on his own 
petition, which had been filed on the 11th March, 1930. The 
insolvent is a son of an illegitimate son of the late Rajah of 
Tanjore, and as the result of the suit which came up on appeal 
to this Court in Maharaja of Kolhapur v. Sundaram Ayyar?}, 
and eventually went to the Privy Council, he became entitled to 
a considerable share in what is known as the Tanjore Palace 
Estate. So far as the insolvent is concerned, his share was 
finally decided by the judgment of this Court, which was deli- 
vered on the 21st January, 1924. According to the District 
Judge of West Tanjore whose order is the ‘subject matter of 
this application for revision, the insolvent is a man of depraved 
tastes and has merely led a life of pleasure. It has been esta- 
blished in the present proceedings that in 1928, he was living 
with a mistress named Ammanna. Ammanna had a daughter, 
who was the mistress of the petitioner, a Nattukottai Chettiar. 
On the 12th March, 1928 the insolvent conveyed the whole of 


‘1. (1924) LL.R. 48 Mad. 1. 
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his interest-in the Palace Estate to the petitioner. By the same 
deed he purported to convey to the petitioner the interest of his 


son, who'is a minor. This transfer took place within two 


years of the petition for adjudication. The first respondent, 
who is the Official Receiver, applied to the Subordinate Judge 
of Tanjore for an order setting aside the transaction under the 
provisions of S. 53 of the Provincial Insolvency Act. The 
application was allowed and on appeal to the District Judge 
the Subordinate Judge’s decision was confirmed. It has been 
found that the transfer of the insolvent’s interest in the Palace 
estate to the petitioner was the result of a conspiracy between 
the insolvent, his mistress and the petitioner to defeat the insol- 
vent’s son for the benefit of the insolvent’s mistress, and the 
petition falls to be dealt with on that basis. The Subordinate 
Judge set aside the transaction of the 12th March, 1928 in its 
entirety and his order was in no way limited by the District 
Judge. The petitioner has asked this Court to set aside the 
District Judge’s order under the revisional powers conferred 
upon the Court by S. 75 of the Provincial Insolvency Act. 

The petitioner has raised three contentions. In the first 
place he'says that, although the transaction was mala fide so far 
as the son was concerned, that does not make it void as against 
the creditors and that the parties had no intention of defeating 
the creditors. In these circumstances it is said that an applica- 
tion will not lie under S. 53 of the Provincial Insolvency Act. 
In the second place the petitioner says that assuming the trans- 
action falls within S. 53 it can only be set aside when the 
annulment will bring relief to the creditors. The third conten- 
tion is that the Court has no power to set aside the transaction 
sò far as it ‘concerns the minor’s share in the property. 

; The first contention is really answered by the reading S. 53. 
That section says that any transfer of property, not being a 
transfer made before and in consideration of marriage, or made 
in favour of a purchaser or incumbrancer in good faith and for 
valuable consideration, shall, if the transferor is adjudged 
insolvent on a petition presented within two years after the date 
of the transfer, be voidable as against the Receiver and may be 
annulled by the Court. Therefore, there must be both good 
faith, and valuable consideration. If there is want of good 
faith the fact that valuable consideration has passed will not 
save the transaction. The lack of good faith has been proved 
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and this was sufficient to enable the Court to pass the order 
annulling the transaction. It may be mentioned, however, that 
only part. of the consideration passed. The fact that the insol- 
vent and his fellow conspirators may not have had in mind that 
the transaction would operate to defeat his creditors and acted 
merely with the object of putting the property beyond the reach 
of the son for the benefit of his father’s mistress does not make 
the transaction any the less a fraud on the creditors. The 
insolvent admittedly owed large sums of money and was unable 
to pay his debts. In transferring the property he was defeating 
his creditors. But what the Court has to consider is whether 
the transaction comes within the four corners of S. 53, and if 
it does the Court has the power to set it aside. 

‘There is no substance in the second contention and it was 
not pressed below. The transaction is clearly one which can be 
set aside under S. 53 and in setting it aside the Court is giving 
relief to the insolvent’s creditors. The Court is placing the 
property at the disposal of the Official Receiver for the benefit 
of the creditors. 

We are not prepared to allow the petitioner to raise the 
third contention. It was mentioned in the petitioner’s affidavit 
in the trial Court and in the memorandum of appeal to the Dis- 
trict Court, but it is obvious that it was dropped in the Courts 
below because their judgments are silent on the question. The 
minor has not been a party to this petition and as the point was 
not taken below we cannot allow the petitioner to ask that the 
position should be altered to the minor’s disadvantage in his 
absence. Ina proper case the Court may allow a point of law 
not taken below to be raised under S. 75 of the Provincial 
Insolvency Act, but this is not a case in which we consider 
the discretion should be exercised in favour of the petitioner. 
He has been a party to a conspiracy to defraud the insolvent’s 
son and as he did not press this point either before the Subordi- 
nate Judge or the District Judge he will not be allowed to take 

“it here in an application for revision. 

The result is that the petition fails and will be dismissed 

with costs in favour of the Official Receiver. 


K. S. Petition dismissed 
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IN THE HIGH COURT OF JUDICATURE AT.MADRAS. 
PRESENT :—MR. Justice KING. 


Kovvuri Subba Rao .. Petitioner* (Plaintiff) 
v. 


Venkatapuram Panchayat Board repre- Respondent (Defen- 
sented by its President Gudipati dant). 
Venkatappayya. - 


Local Authorities Loans Act (IX of 1914), S. 4—Panchayat Board taking 
a loan without sanction of Local Government as required by the rules— 
Effect on contract—Right of creditor to recover the amount lent under S. 65, 
Contract Act. 


A loan was contracted by a Panchayat Board without obtaining the 
sanction of the Local Government required under the rules framed under 
S.4 of the Local Authorities Loans Act. 


Held, that though the contract of loan was void and no suit to enforce 
it would lie, the creditor may in proper cases be entitled to the restoration 
of his money under S. 65 of the Contract Act. 


Case-law discussed, 
Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 
the Subordinate Judge of Masulipatam in S. C S. No. pe of 
1936. 


V. Viyyanna for Petitioner. 


P. Satyanarayana Rao for Respondent. 
The Court delivered the following 


. JUDGMENT.—The petitioner brought the present suit in 
1936 against the Panchayat Board of Venkatapuram to recover 
from it the balance ' said to be due upon an alleged loan of 
Rs.'400 made:by him to the Board in March, 1933, which was 
to carry interest at Re. 1-9-0 per cent. per mensem. It is admit- 
ed by the petitioner ‘thatthe Board has not obtained any sanction 
from the Local Government to borrow the money, as it was 
bound to do under the rules framed by the Government under 
S. 4 of the Local Authorities Loans Act. The Board accord: 
ingly contended that the contract was void and no ‘suit to 
enforce it would lie. Petitioner accepted this proposition of law, 
but pleaded that though he could not enforce the contract as 
such, he was entitled to the restoration of his money under 
S. 65 of the Contract Act. , 





7C. R. P. No, 482 of 1938. 11th October, 1940, 
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The learned Subordinate Judge of Masulipatam refused to 
allow petitioner to amend his plaint so as to found his claim 
upon S. 65, and also held that, even if the plaint were so 
amended such.a claim was unsustainable. Whether that view 
of the law is right or wrong is the question which I have now 
to decide. 

There is nothing in the language of S. 65 which prevents 
the petitioner from arguing that his claim falls withinit,as that 
language is very wide and general, and the burden, it seems to 
me, is upon the respondent to show that S. 65 does not apply. 
That burden cannot be discharged by a mere reference to S. 7 
of the Local Authorities Loans Act which prohibits the present 
loan, as S. 65 deals necessarily with contracts that are void, and 
it is this very prohibition which makes the present contract 
void. Respondent has therefore fallen back upon the argument 
that the Board in the matter of this contract occupies the same 
position in law as a minor or a lunatic; or in other words that 
it was ‘disqualified from contracting’ in the words of S. 11. In 
Motilal Mansukram v. Maneklal Dayabhai}, it has been held 
that S. 65 cannot be invoked in the case of a contract which 
was void because one of the contracting parties was a minor; 
and in Punjabhai v. Bhagwandas Kisandas?, the same princi- 
ple has been followed in the case of a contract with a lunatic. 
To extend this principle to the case of a local body which enters 
into a contract which the law forbids would appear to be at 
first sight a simple and logical solution of the problem, but the 
current of authority in this country is against it. There 
are three cases in Madras in which municipalities have entered 
into contracts which infringe positive provisions of law— 
Arunachala Nadar v. Srivilliputhur Municipal Councils, 
Mohammad Rowther v. Tinnevelly Municipal Council4 and 
Ramakrishna Ranga Rao Bahadur Garu v. Vanguri Surya- 
prakasa Rao Garu® and in all these cases S. 65 has been applied. 
And there is also one case in Calcutta, Mohammad Ebrahim 
Molla v. Commissioners for the Port of Chittagong®, in which 
the section has been applied to a contract entered into by the 
Port Commissioners of Chittagong in contravention of the 
requirements of law. 


1. (1920) I.L.R. 45 Bom. 225. © 2. (1928) I.L.R. 53 Bom. 309. 


3. (1934) 67 M.L.J. 38: I.L.R. 58 Mad. 65. 
4, (1938) 47 L.W. 668. 5. LL.R. (1940) Mad. 149. 


6. (1926) I.L.R. 54 Cal. 189. 
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Subba It is argued for the respondent that these cases deal with 
pad mere formalities. For instance the only defect in the contracts 
Venkata- in Mohammad Rowther v. Tinnevelly Municipal Council 
Pinchayal and Ramakrishna Ranga Rao Bahadur Garu v. Vanguri Surya- 
Board. prakasa Rao Garu? was the failure by the Committee to whom 
the power to contract had been delegated by S. 68 (1) of the 

Madras District Municipalities Act to obtain the previous 

sanction of the Council under S. 68 (2). In those cases, there 

° could never be any doubt as to the competency of the Council 
to contract. Here the defect is more serious as the Panchayat 

Board cannot borrow any money at all without the previous 

sanction of the Local Government. But if I am to hold that 

this is a contract void under S. 11 of the Contract Act as one 

which the Board was disqualified by law from entering into, 

it is clear that the Municipalities were equally disqualified in 
Mohammad Rowther v. Tinnevelly Municipal Councilt and 
Ramakrishna Ranga Rao Bahadur Garu v. Vanguri Surya- 

prakasa Rao Garu? from entering into the contracts there dealt 

with, I can see no difference in principle between those cases 

and this case. In all the cases the power to make the contract 

exists (as S. 3 of the Local Authorities Loans Act gives power 

to borrow subject to the prescribed conditions), and all that 

has been done is failure to comply with the conditions laid down 

by the Act or rules. It is significant that in the judgment of 

the learned Subordinate Judge the word ‘formalities’ is used 

more than once to describe the rule which the Board has in this 
case infringed. lam of opinion therefore that I am bound by - 

the decisions above referred, to hold that the petitioner in, this 

case can be permitted to sue under S. 65 of the Contract Act. 

My attention has been called to a number of very interest- 

ing cases decided in England in which the powers of a company 

or a Corporation to borrow money have been very closely 
scrutinized and strictly construed. But there is no case in 

which it has been held that there is no right of recovery of 

money lent merely because some previous necessary sanction 

has not been obtained. In The Queen v. Sir Charles Reed? and 
Attorney-General v. West Ham Corporation’, the cases which 

come nearest in subject-matter to the case now before me, most 

stress was laid upon the fact that money was borrowed for 





1. (1938) 47 L.W. 668. 2. LL.R. (1940) Mad. 149, 
3. (1880) 5 Q.B.D. 483. 4. (1910) 2 Ch. 560. 
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purposes not sanctioned by law and that, as I shall show, is a 
matter concerned not with the exclusion of S. 65, but with the 
way in which it is to be interpreted. 

I have now given reasons for holding that petitioner’s suit 
cannot be dismissed out of hand on the ground that S. 65 
can in no circumstances apply. The suit will therefore 
have to be remanded for disposal under S. 65 after a full 
consideration of all the facts. The Court below must find (7) 
whether the Board has received any advantage or not under the 
contract and (ii) whether the petitioner has in any way dis- 
qualified himself from applying to the Court for the equitable 
remedy which S. 65 affords. In deciding both these issues 
the consideration of the purpose for which the money was 
borrowed and applied will be of considerable importance. If 
such purpose does not fall within the purposes enumerated in 
S. 3 of the Local Authorities Loans Act it is difficult to argue 
that the Board has received any advantage; and if petitioner 
intended that the money should be used for a purpose not so 
enumerated he has deliberately lent the money in order to break 
the law and is entitled to no equitable relief. 

There was no serious objection before me to the amend- 
ment of petitioner’s plaint on any other ground than those 
discussed. He will be permitted to amend it so as to claim 
relief under S. 65. The respondent will be permitted to file an 
additional written statement and the learned Subordinate 
Judge will then proceed to dispose of the suit in the light of 
this judgment. The question of what interest, if any, is to be 
allowed to the petitioner will of course be dealt with under 
S. 65 as there can be no question of enforcing the terms of the 
agreement as such. Costs of this revision will be costs in the 
cause. 

K.S. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR, JUSTICE PATANJALI SASTRI. 


Kunchaparti Venkatachellam .. Petitioner* (Petitioner) 
v. 
Vemuri Subrahmanyam and another. Respondents (Respondent 
and mil). 


* C. R. P. No. 820 of 1937. 31st July, 1940. 
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Civil Procedure Code (V of 1908), S. 73—Execution of decree—Applica- 
tion by transferee from rival decree-holder claiming rateable distribution— 
Recognition of transfer only after receipt of assets by executing Court— 
Sufficiency to entitle the transferee decree-holder to receive his rateable 
share. 

In execution of a decree properties of a judgment-debtor were sold on 
20th July, 1936, and a transferee from a rival decree-holder alleging that 
he had applied on 14th July, 1936, to execute his decree, claimed a rateable 
share of the proceeds of the sale realised in execution of the other decree. 
Objection was raised that as the transfer of the decree had not been recog- 
nised by the Court before the date of the realisation of the assets the 
transferee could not claim rateable distribution. 

Held, that S. 73, C. P. Code, did not require that the transfer should 
have been recognised before the receipt of the assets. It is sufficient if the 
person who claims rateable distribution has applied before the receipt of 
assets by the Court for execution of his own money decree. 

The words “holders of decrees for the payment of money” in S. 73 (1) 
(c) in their natural sense are of sufficient amplitude to include transferees of 
such decrees and their ordinary meaning cannot be cut down with reference 
to the definition of “decree-holder” in S. 2 (3) of the Code. Nor can the use 
of the expression “decree-holders” in the marginal note to the section be 
regarded as controlling and restricting the plain language of the provision 
itself. i 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Gudivada dated 12th March, 1937 and 
made in E, A. No. 1369 of 1936 in O. S. No. 38 of 1930. 

V. Govindarajachari for Petitioner. 


Ch. Raghava Rao and K. Kuttikrishna Menon for 
Respondents. l 


The Court delivered the following 


JupGMENT.—This revision petition arises out of the re- 
fusal of the Court below to allow the petitioner a share of the 
realised assets of his judgment-debtor in a rateable distribution 
thereof under S. 73 of the Code of Civil Procedure. The 
petitioner obtained a transfer of the decree in O. S. No. 216 
of 1929 on the file of the lower Court passed against one 
Nageswaram, and the respondent obtained a decree against the 


. same person and his brothers in .O. S. No. 38 of 1930 in the 


same Court. In execution of the latter decree, properties of the 
brothers were sold on 20th July, 1936, and the petitioner who 
is said to have applied on 14th July, 1936, to execute his decree 
claimed a rateable' share of the proceeds of such sale. The 
Court below ‘rejected the claim on the ground that the transfer 
of the decree in favour of the petitioner had not been recognised 
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by ‘the Court before the date of the realisation of the assets, 
and the correctness of this view is challenged by the petitioner 
before me. 


I am of opinion that the decision of the lower Court is not 
warranted by the terms of S. 73. “All that the section requires 
is that the person who claims rateable distribution should have 
applied before the receipt of assets by the Court, for execution 
of a decree for payment of moneys passed against the same 
judgment-debtor whose assets have been realised. The section 
says nothing about the Court recognising the transfer when the 
transferee of a decree applies for rateable distribution, and 
there can be no justification for reading into the provision a 
condition which is not to be found there. “A transfer of a 
decree by an instrument in writing takes effect from the date 
of such transfer (see Sadagopachariar v. Ragunathachariar!) 
and the transferee is entitled to apply for executing the decree 
under O. 21, r. 16 of the Code. The Court, before ordering 
execution has, no doubt, to issue notice of such application to 
the transferor and the judgment-debtor and -hear their objec- 
tions, if any, but it is plain that S. 73 does not require that the 
objections of the transferor should also have been enquired into 
and overruled before the receipt of such assets by the executing 
Court. As a matter of fact it is said that the Court has since 
recognised the transfer of the decree to the petitioner. 

The respondents’ learned counsel has argued: that a trans- 
feree of a decree is not a‘decree-holder’ within the meaning of 
that’ expression as defined in S. 2 (3) of the Civil Procedure 
Code of 1908 and that therefore he is not entitled to apply for 
a rateable distribution under S. 73 until the Court has adjudged 
the validity of his. transfer. He, drew attention to the fact that 
the definition of decree-holder in the old Code, included the 
transferee of a decree and that those words have been omitted 
from the definition in the present Code. Iam unable to ap- 
preciate ‘the relevancy of this argument. S. 73 which regulates 
rateable distribution of a judgment-debtor’s assets received by 
the executing Court does not use the expression ‘decree-holder’ 
but refers only to persons who ‘have applied for the execution 
of decrees for the payment of money passed against the same 
judgment-debtor before the receipt of assets by the Court and 
directs the rateable distribution of such assets among all such 
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persons. Its language is certainly wide enough to cover trans- 
ferees of decrees and it is difficult to see how the definition of 
‘decree-holder’ is relevant in interpreting the scope of this 
section. The respondents’ counsel pointed out that cl. (c) 
of S. 73 (1) uses the expression “holders of decrees for the 
payment of money” but it is an obvious fallacy to apply the 
definition to these words though they may be but an amplifica- 
tion of the expression defined in the statute. These words in 
their natural sense are of sufficient amplitute to include trans- 
ferees of such decrees and their ordinary meaning cannot be 
cut down with reference to the definition of decree-holder. Nor 
can the use of this expression in the marginal note to the 
section be regarded as controlling and restricting the plain 


language of the provision itself. I have therefore no hesitation - 


in rejecting this argument, and holding that the petitioner is 
entitled to receive a rateable share of the assets held ‘by the 
lower Court so far as they represent Nageswaram’s, share of 
the properties brought to sale. 

The respondents’ learned counsel has however pointed out 
that it does not clearly appear from the record that the petitioner 
did in fact apply on 14th July, 1936, to execute his decree as 
alleged by him in his affidavit filed in this Court, and suggested 
that the matter should be enquired into. I order accordingly. 

In the result, the civil revision petition is allowed and 
the case will be remitted to the lower Court for disposal accor- 
ding to law in the light of this judgment. Costs will abide and 
follow the result. ` 

K. S. Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—SIR ALFRED HENRY LIONEL LEACH, Chief 
Justice AND MR. JUSTICE SOMAYYA. 
Devarajulu Naidu (died) and another. Appellants* (Plaintif 

i 5 ; and nil) 
Jayalakshmi Ammal and another... Respondents ( Defen- 
dants 2 and 3). 
_ Limitation Act (IX of 1908), Arts. 62 and 120—A pplicability. 


l ‘On. 9th January, 1931, two brothers 4 and B sold certain immovable pro- 
perties to one K for Rs. 3,000 and ‘in part discharge of the purchase consi- 


* C. C. C. A. No. 79 of 1939.: 18th March, 1941. 
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deration K executed a promissory note for Rs. 1,560 in favour of 
C the wife of A. C quarrelled with 4 whom she eventually left. On 
5th November, 1931, C fraudulently endorsed the promissory note to one D 
without consideration with the object of defeating 4 and B. In 1932, D 
filed a suit against K on the promissory note and on 19th July, 1933, he 
obtained a decree for Rs. 1,653-8-0. The decree was set aside on appeal and 
the suit was remanded for taking evidence on 9th August, 1934. A new 
decree for Rs, 1,653-8-0 after further hearing was passed on the 26th Novem- 
ber, 1934, 


A and B filed the presentsuit on 26th November, 1937, to recover from C 
and D the Rs. 1,653-8-0 which D had recovered from K. On the question of 
limitation, 

Held, that the real claim was against D in whose hands were the moneys 
paid by Kin discharge of the promissory note. In endorsing the note C 
wrongly converted it and as D took it with full knowledge of the facts he 
acquired no title to it. The suit was in time as there was an equitable claim 
which came‘within Art. 120, and Art. 62 of the Limitation Act was not appli- 
cable. C was a trustee for 4 and B who were entitled to trace the proceeds 
of the properties in the hands of D. ` 


Appeal against the decree of the City Civil Court, Madras, 
in O. S. No. 1066 of 1937. 


V.T. Rangaswami Aiyangar and P. Krishnamachari for 
Appellants. 


Srinivasaraghavan for Respondents. 
The Court delivered the following 


JUDGMENT.—This appeal arises out of a suit filed by the 
appellants in the City Civil Court to recover asum of Rs. 2,200 
from the first and second respondents. A decree was passed 
for Rs. 187-12-0 only, the balance of the claim being dismissed 
on the ground that the suit to that extent was barred by the law 
of limitation. The question is whether Art. 62 or Art. 120 of 
the Limitatioa Act applies to the case. 


On the 9th January, 1931, the appellants, who are brothers, 
sold certain immovable properties to one Krishnaswami Naidu 
for Rs. 3,000 and in part discharge of the purchase considera- 
tion Krishnaswami Naidu executed. a promissory note for 
Rs. 1,560 in favour of the first respondent, who is the wife of 
the first appellant. The husband and the wife quarrelled and 
she eventually left him. On the 5th November, 1931, the first 
respondent fraudulently endorsed the promissory note to Dorai- 
swami Naidu, the father of the second respondent, who was 
said to have been a friend of the family. Doraiswami Naidu 
sympathised with the wife in her quarrel with the husband, and 
it has been established that the promissory note was endorsed 
to him without consideration and with the object of defeating 
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the husband and his brother. In 1932 Doraiswami Naidu 
filed a suit against Krishnaswami Naidu in the City Civil Court 
to recover the amount due on the promissory note and on the 
19th July, 1933, he obtained a decree for Rs. 1,653-8-0. As 
the result of an appeal to this Court the decree was set aside 
and the case remanded to the City Civil Court for the taking 
of evidence. The judgment of this Court remanding the case 
was delivered on the 9th August, 1934. As the result of the 
further hearing a new decree for Rs. 1,653-8-0 was passed on 
the 26th November, 1934. 


The present suit was filed by the appellants on the 26th 
November, 1937, to recover from the first respondent and 
Doraiswami Naidu with interest the Rs. 1,653-8-O which Dorai- 
swami Naidu had recovered from Krishnaswami Naidu. The 
decision that the appellants were only entitled to Rs. 187-12-0 
was based on a finding that the rest of the money had been paid 
to Doraiswami Naidu before the 26th November, 1934. The 
ptincipal:Judge of the City Civil Court who tried the case; was 
of the opinion that this was a suit for money had and received 
and accordingly held that Art. 62 applied. a? 


If the suit is to be regarded as a suit for money had and 
received, as known to the English common law, the Court below 
was right in Jimiting-the decree to the Rs. 187-12-0, which was 
paid after the 26th November, 1934, but we consider that the suit 
cannot be so regarded. The case is not one which falls within 
the decisions in Mahabala: Bhatta v. Kunhanna Bhattal, 
Subbanna Bhatta v. Kunhanna Bhatta® and Shanmugha Pillai 
v. Minor Govindasami3, where Art. 62 of the Limitation Act 
was applied to claims against benamidars and therefore it.is not 
necessary to consider whether those cases were rightly decided, 
but in passing, it may be mentioned that in the .unreported case 
of Narayana Bhatia.v. Mahabala: Bhattat, Benson and 
Bhashyam Aiyangar, JJ., held that a suit against a benamidar 
was governed by Art..120, and not by Art. 62. 


The relationship between a benamidar and the ‘real owner 
is a relationship of trust. In Gur Narayan v. Sheolal Singh’, 





1. (1898) 8 M.L.J. 139: LL.R. 21 Mad. 373. 
2, (1907) 17 M.L.J. 224: LL.R. 30 Mad. 298, 
3, (1907) 17 M.L.J. 452:.L.L.R. 30 Mad, 459. 
a 4: S. A. No. 1469 of 1901. ` 
5, (1918) 36 M.L.J. 68 : L.R. 46 LA, 1: LL.R, 46 Cal. 566 (P.C.), 
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the Privy Council held that although he has no beneficial inte- 
rest in the property or business standing in his name the benami- 
dar represents the real owner and is in the position of a trustee. 
A trust of this nature is not an express trust within the mean- 
ing of S. 10 of the Limitation Act, as the Privy Council pointed 
out in Annamalai Chettiar v. Muthukaruppan Chettiarl. It 
cannot be, as S. 2 (11) expressly states that the word ‘trustee’ 
as used in the Act does not include a benamidar. Aithough 
there is no express trust in a benami transaction there is a trust 
and a person receiving the property with the knowledge of the 
true position will take it subject to the trust. 


The appeal in Annamalai Chettiar v. Muthukaruppan 
Chettiar! arose out of a suit for an account against the re- 
presentative of a benamidar and the appellants contended that 
Art. 62 applied to the case, but in delivering the judgment of 
the Judicial Committee Lord Thankerton said that Art. 62 
did not apply to an equitable claim against a trustee, liable to 
account, for an account and ascertainment of what might be 
due. The Board held that the proper article was Art. 120 and 
referred to an earlier decision, that in Gurudoss Pyne v. Ram 
Narain Sahu2, 


We consider that the judgment in Gurudoss Pyne v. Ram 
Narain Sahu? really governs the present case. There certain 
timber had been entrusted by the plaintiffs to one Modhoosoo- 
dan who wrongly converted it to his own use. As the result 
the plaintiffs brought an action against him and obtained a 
decree for Rs. 25,200. Modhoosoodan died without satisfying 
the decree and the plaintiffs instituted against the agent of his 
widow the suit out of which the appeal to the Privy Council 

‘arose. The widow had sold through the defendant certain 
timber which Modhoosoodan had not disposed of and the pro- 
ceeds of this sale were in the hands of the defendant. It was 
contended that the suit was barred by the law of limitation 
becatise it was a suit for money had and received and had been 
instituted more than three years after the defendant had ob- 
tained the money. The Limitation Act of 1871 was then in 
force, but the only difference so far as this case is concerned is 
in the numbering of the articles. Art. 62 of the present Act 





1, (1930) 60 M.L.J. 1: L.R. 58 LA. 1: LL.R. 8 Rang. 645 (P.C.), 
2. (1884) L.R. 11 LA, 59: I.L.R.10 Cal, 860 (P.C.), 
29 e 
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Devarajulu corresponds to Art. 60 of the old Act and Art. 120 to Art. 118. 


Naidu The Privy Council rejected the contention and the reason is to 


Ve y 
Joyahkehmi be gathered from the following passage in the judgment: 
mmal. 


“ The suit is to enforce an equitable claim on the part of the plaintiffs to 
follow the proceeds of their timber, and, finding them in the hands of the 
defendant, to make him responsible for the amount. That dees not fall either 
within Article No. COor No. 48; but comes within Art. 118, as ‘a suit for 
whick no period of limitation is provided elsewhere in the schedule’, and for 
suits of that nature a period of six years is the limitation.” 


In the present case the real claim is against the second res- 
pondent in whose hands are the moneys paid by Krishnaswami 
Naidu in discharge of the promissory note. In endorsing the 
promissory note over to Doraiswami Naidu the first respondent 
wrongly converted it and as Doraiswami Naidu took it with 
full knowledge of the facts he acquired no title to it. There- 
fore he had no right to the moneys paid by Krishnaswami 
Naidu in respect of it. As the legal title to the promissory 
note was in the first respondent, Doraiswami Naidu must, if 
legal fiction is to be recognised, be deemed to have received 
the moneys for her use, not for the use of the appellants, The 
position is analogous to the position in Gurudoss Pyne v. Ram 
Narain Sahul. There is here, as there was in that case, an 
equitable claim and the Privy Council has held that equitable 
claims do not come within Art. 62, but within Art. 120. The 
first respondent is a trustee for the appellants and she has con- 
verted the trust property. Therefore the appellants are entitled 
to trace the proceeds of tiie property in the hands of the second 
respondent. The second respondent represents Doraiswami 
Naidu who realised the promissory note with full knowledge of 
the facts. 


As the suit falls within. Art. 120 it is in time. Conse- 
quenly the appeal succeeds and the suit will be decreed with 
costs here and below. The appeal was filed in forma pauperis 
and the second respondent will be directed to pay the court-fee 
to Government. 


K.S. Appeal allowed. 





1, (1884) L.R, 11 LA. 59: LL.R. 10 Cal. 860 (P.C.). 


ei 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna.] 


PRESENT:— LORD ATKIN, Lorp THANKERTON, , LORD 
ROMER, SIR GEORGE RANKIN AND LORD JUSTICE CLAUSON, 


Jagat Narayan Singh l a Appellani* 
v. 
Khartar Sah and another sae Respondents. 


Code of Civil Procedure (V of 1908), O. 21, rr. 58, 9O—Assignment of 
tmmovables by judgment-debtor—Attachment of property in execution—Sale 
—A pplication by assignee to set aside sale—A pplication on grounds both of 
irregularities in and lack of jurisdiction for sale—Application to be under 
r. 58 and not r. 90, 


S. L. being in debt assigned his immovables to his brother M, by deed 
reserving only a maintenance allowance to himself,and M became recorded 
proprietor of the estate. In 1928 an execution application was made in res- 
‘pect of a money decree passed in 1926 in favour of S.B., against S.L. M was 
added to the application as a‘judgment-debtor” although no judgment had 
ever been obtained against him. Part of the estate having been attached in 
execution of S. B’s. decree, M applied for release of the attached properties 
under C. P. Code, O. 21, r. 580n the ground that he was no.party to the 
decree. The Subordinate Judge held M to be a representative of the judg- 
ment-debtor, S.L., and dismissed the application. On the day of the Judge’s 
order a compromise petition was filed inthe Court, M undertaking to pay 
S.B., the sum due by way of an immediate cash payment and the balance by 
fixed annual instalments. The instalments not having been paid as agreed, 
the decree-holders applied for execution, M, again being cited as judgment- 
debtor. Part of the estate was again attached and then sold. M then 
applied under O. 21, r. 90 to have the sale set aside on eleven grounds nine of 
which were allegations of various irregularities inand about the sale, the 
tenth and eleventh alleging absence of jurisdiction to hold the sale. The 
Subordinate Judge found against M.on the first nine grounds, but held that 
the sale was without jurisdiction because the compromise deed was unen- 
forceable in execution against M in the absence of any decree against him. 
The High Court allowed an appeal holding that the Subordinate Judge’s 
decision on the first execution application that M was a representative of 
S.L., the judgment-debtor concluded the case against M on the principle 
of res judicata. On appeal to His Majesty, 


Held, (without deciding whether M had been rightly or wrongly held to 
be a representative of the judgment-debtor), that the application under 0.21, 
r. 90, Civil Procedure Code, was misconceived, since an application based 
on the allegation that the properties of M had been wrongfully sold in 
execution for S. L's debt must be made under r, 58 and not r.90 of the 
Civil Procedure’ Code, which was concerned with irregularities in DENE 
and conducting the sale. 


Quaere, whether in any Court an application under r. 58 made one 
month after the sale would have been in time. 


Decision of the High Court affirmed on different grounds. 





* P, C. A, No, 53 of 1939. ` 3rd April, 1941, 
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Appeal from a decision of the High Court, Patna (Wort, 
A.C.J., and Dhavle, J.) dated 14th April, 1936, reversing a 
decision of the Subordinate Jud ge, Jamtara, dated 12th Novem- 
ber, 1932. 

The facts are fuily stated in the judgment. 

C. Sidney Smith for Appellant. 

Respondents not represented. 


3rd April, 1941. Their Lordships’ A was deli- 
vered by 


SIR GEORGE RANKIN.— The appellant is the legal ae 
tative of one Madhusudan Singh, deceased. The appeal; which 
is brought, in forma pauperis, arises out of proceedings to 
enforce a money decree dated 23rd March, 1926, obtained 
against Madhusudan’s brother Shyam Lal by one Soshi Bhusan 
in the Court of the Subordinate Judge at Jamtara in the'Sontal 
Parganas. The execution case’ which has given rise to this 
appeal was brought in the same Court on the 15th September, 
1930, by the first and second respondents who had in 1929 pur- 
chased the rights of ‘Soshi Bhusan in the decree. It is num- 
bered Money Execution Case No. 14 of 1930. It was the 
second case brought to enforce. the judgment of 1926, the first 
(Money Execution Case No. 12 of 1928) having been brought 
in the same Court by the original decree-holder Soshi Bhusan 
on 22nd May, 1928. The. ‘main question raised before the 


Board is as to the effect to be given in the second case to 


certain orders passed against Madhusudan in the first, 


Shyam Lal was the owner of an impartible estate known 


as the Jamtara estate and being involved in debt, he assigned 


his immovables to Madhusudan by deed dated 10th January, 
1923, reserving only a maintenance allowance to himself. 


The deed recited Shyam Lal’s indebtednessand that es was 
il] and made it clear enough that the purpose of the assignment 
was to enable the debts to be paid off by proper management 
of the estate. Shyam Lal having failed to. give Madhusudan 
possession according to the deed, Madhusudan in 1924 sued 
Shyam Lal in the Court of the Subordinate Judge at Asansol to 
enforce the deed. This suit was compromised in 1927. By the 
compromise decree dated 17th March, 1927, Madhusudan was 
declared to be the owner of the estate and a receiver was ap- 
pointed to manage it, Shyam Lal being declared entitled to a 
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monthly maintenance allowance. Madhusudan got himself P.C. 
recorded as proprietor. A considerable fortification was thus Jagat 


erected against any attack by Shyam Lal’s creditors upon the Narayan 


; . Singh 
Jamtara properties. Though the exact position of Madhusudan 
in relation to his brother is not quite clear their Lordships will Bantar 
not assume that he was a mere agent trustee or benamidar. — 
ote eros 
ankin. 


When the first execution application was made on 22nd 
March, 1928, the names of Madhusudan and the receiver were 
added thereto as “judgment-debtors”, though it does not appear 
from anything on the record submitted to the Board that Soshi 
Bhusan had at any time obtained judgment against Madhu- 
sudan. Certain portions of the Jamtara estate having been 
attached in execution Madhusudan on 18th September, 1928, 
applied under r. 58 of O. 21 of the Code that they be released 
from attachment. Not content, however, with this step he 
followed it up on the 8th October, 1928, with an application to 
the like effect made under S. 47 of the Code. In both proceed- 
ings his objections were that he was not a party to the decree 
and that there was no charge upon the Jamtara estate for the 
„decretal debt of Shyam Lal. The learned Subordinate Judge 
having correctly observed that the two applications were incon- 
sistent-—the first being upon the footing that Madhusudan was 
a stranger to the suit in which the decree had been passed and 
the second on the footing that he was a “representative” of the 
judgment-debtor—dismissed both of them. By his order dated 
29th November, 1928, he held that Madhusudan was a “repre- 
sentative” of Shyam Lal within the meaning of S. 47 of the 
Code and that by virtue of S. 146 the decree could be executed 
against him and against the receiver as representing him. The 
terms of S, 146 are as follows :— 


“ Save as otherwise provided by this Code or by any law for the time 
being in force where any proceeding may be taken or application made by or 
against any petson, then the proceeding may be taken or the application may 
be made by or against any person claiming under him.” 


Whether as a result of this decision or in anticipation of 
it or independently of it, a compromise petition was on the same 
day (29th November, 1928) filed in Court with the result that 
on the next day (30th November, ) the sale which had been 
fixed for that day was not held. Madhusudan was a party to 
the compromise as one of “the judgment-debtors”. The terms 


of compromise were that Soshi Bhusan received Rs. 3,000 in 
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cash and agreed to take the balance in annual instalments of 
Rs. 1,393-12-3. There was a further provision :— 

“Tf any third person as decree-holder executes his decree, then this 
decree-holder will be competent to execute his decree without waiting for 
payment of instalment and willbe able to arrange for realisation of the 


entire amount due from the estate. To that the judgment-debtors will not 
have the right to raise any objection.” 


On the 30th November an order on this petition was 
made: “Case struck out partly satisfied on the joint petition 
of the decree-holder and the three judgment-debtors”’. The 
attachment of the Jamtara estate properties thus came to an 
end, 


The balance of the debt was not paid as agreed and the first 
and second respondents, having bought the decree, applied for 
execution on 15th September, 1930. Madhusudan and the 
receiver were again cited as judgment-debtors in addition to 
Shyam Lal. Properties of the Jamtara estate were again attach- 
ed and were sold on the 6th June, 1931. Madhusudan took 
no steps in the meanwhile, but on 6th July, 1931, he applied to 


have the sale set aside under r. 90 of O. 21 of the Code which - 


provides that at the instance of any person whose interests are 
affected by the sale such an order may be made “on the ground 
of a material irregularity or fraud in publishing or conducting” 
the sale. He set out in his application eleven grounds of 
which the first nine alleged various irregularities as to notice 
and otherwise in connection with this sale. As his tenth and 
eleventh grounds he said that the sale was without jurisdiction 
and was in any view of the case liable to be set aside. After 
hearing a number of witnesses, the learned Subordinate Judge 
by his order of 12th November, 1932, held that Madhusudan’s 
case failed on the facts as regards all the irregularities alleged 
and this finding is not now disputed. He further held, however, 
that the sale should be set aside on the question of jurisdiction. 
He rejected the view that Madhusudan was the “representative” 
of Shyam Lal, and he did not consider that the compromise 
which had ended the previous execution case could be enforced 
in execution against Madhusudan without any decree against 
him having been obtained. 


The High Court at Patna by the Order of 14th April, 1936, 
which is now under appeal have reversed this decision. The 
learned judges (Wort, A.C.J., and Dhavle, J.) do not appear 
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to have proceeded upon the ground that a third party objecting 
to the sale of his property for the judgment debt of another 
person cannot disregard r. 58 of O. 21 and apply after the sale 
under r. 90 of that Order treating the case as one of irregu- 
larity in publishing or conducting the sale. They held that in 
the previous case the Subordinate Judge had decided that 
Madhusudan was the representative of the judgment-debtor, 
and though one if not both of the learned judges considered 
this decision to be wrong, they held that the case before 
them was concluded by that decision on the principle of res 
judicata. 


Their Lordships have not had the advantage of hearing 
any argument on the part of the respondents to this appeal, no 
appearance having been made on their behalf. They are 
somewhat unwilling in the circumstances to go beyond what is 
required for the proper disposal of the appeal in dis- 
cussing the technical details of procedure in execution. It 
appears to them, however, that Madhusudan on his own case 
ought in the later execution proceeding as in the earlier to have 
made a claim under r. 58 of O. 21 if he desired to take up 
the attitude of a third party whose property was being wrong- 
fully taken for another’s debt. To treat this objection to the 
sale as a matter of irregularity in publishing or conducting the 
sale was not open to him, and the application under r. 90 was 
altogether misconceived. The only way in which any order in 
his favour could have been rendered competent, assuming his 
own case to be well founded, was by treating his application 
as one under r. 58. While their Lordships appreciate the force 
of the observation made by Dhavle, J., with reference to the 
first execution case, that “too much importance ought not to be 
attached to the particular labels attached to his applications”, 
they cannot think it right to hold that the Court should have 
allowed any such indulgence to Madhusudan having regard in 
particular to the compromise petition whereby he plainly under- 
took that the decretal sum should be paid and that the 
properties now in question should be answerable for it in his 
hands. It is not clear that on 6th July, 1931, a month after the 
sale, an application under r. 58 would have been in time. 
Different opinions appear to have been expressed by High 
Courts in India upon the question. He had, moreover, called 
a number of witnesses as to the publication and conduct of the 
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sale—an inquiry which was futile on the footing that the pro- 
perty was not liable to be sold. He does not appear to have 
made any application to the High Court for leave to make a 
case under r. 58. But whether or not by taking appropriate 
steps he could have succeeded in defeating the promises made 
by him in the compromise petition, he was not, in their Lord- 
ships’ opinion, entitled to the assistance of the Court in that 
behalf, and the order of the High Court confirming the sale 
must be maintained. 


Their Lordships are not to be taken as accepting the view 
that Madhusudan was a “representative” of the judgment- 
debtor, or indeed that any person bringing under r. 58 a claim 
to attached property as property to which he is entitled as 
against the judgment-debtor can be refused the benefit of the 
procedure laid down for investigation of claims or the right to 
question the summary decision bya suit. Nor do their Lord- 
ships profess to have ascertained what bearing S. 146 of the 
Code has upon such a case as the present or how it comes to be 
considered that the property of a “representative” of a living 
person against whom a money decree has been passed is 
answerable for the decretal debt. Further, assuming that 
Madhusudan in the first execution case was wrongly held to be 
his brother’s “representative” within the meaning of S. 47, 
their Lordships see difficulty inthe view that such a decision on 
a question of procedure gave the decree-holder a vested right 
to the misapplication of the Code in all future execution cases 
between the parties in respect of the same decree. Upon these 
and other matters their Lordships would have desired to hear 
argument for the respondents and they make every reserve 
as to the correctness of the views expressed in the Indian 
Courts upon these questions and other questions involved 
therewith. 

They will humbly advise His Majesty that this ' appeal 
should be dismissed. 

Solicitors for appellants: Hy. S. L. Polak & Co. 

Respondents not represented. 

Appeal dismissed 

R.C.C. 


ee 


K.S. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Rangoon. | 
PRESENT :—Lorp ATKIN, Loro THANKERTON, LORD ROMER, 
SIR GEORGE RANKIN AND LORD JUSTICE CLAUSON. 


Maung Sin .. Appellant* 

; U. 

Maung Byaung and others .. Respondents. 

Partition—Widow—Suit by her for share in properties of late husband 
—Children made formal defendants—Decree determining children’s shares 
although suit not framed as administration suit —Validity. 

The plaintiff was the widow of K. P. C., the younger son of a Burman 
Buddhist U.B., who had died intestate, and she had three children by her 
deceased husband. She brought an action against K. P. C.’s elder brother 
K.S; and his sister claiming a share not in the whole estate of K. P. C. but 
in properties movable and immovable standing (a) inthe joint names of 
K.P. C.and K.S.; (b) in the joint names of K.P. C., K. S., and U. B. The 
plaintiff’s children were added as defendants in her suit. The District 
Judge having determined the share to which the widow was entitled refused 
to do so in respect of the children’s shares on the ground that the action was 
a partition and not an administration suit. The High Court on appeal made 
an order fixing the children’s shares and decreeing the shares to them. 

On appeal held that, although the suit was not one for the administra- 
tion of K. P. C.’s estate there being no claim for administration in the plaint 
nor any Claim for usual direction for accounts and enquiries, and the subject- 
matter of the suit being only a part of the deceased’s estate, yet, as the 
pleadings raised a distinct question between the plaintiff and her children as 
to their respective shares in the properties in question and an issue had been 
framed for the purpose of deciding that question, it was not only competent 
for the Court to ascertain and declare the children’s shares, but its duty to 
do so. 

Appeal from the decree of the High Court, Rangoon (Mya 
Bu and Braund, JJ.) dated 22nd March, Sth April, 1937, revers- 
ing a decree of the District Court of Hantharaddy dated 
14th November, 1930 and 7th May, 1931. 

The facts are stated in the judgment of the Board. 

Pennell for the Appellant.—It is submitted that it was not com- 
petent for the High Court to declare the shares of the three children 
in their father’s estate in this action which was in no sense an 
administration action, but in fact was no more than a partition suit 
by their mother. Ma Shwe Yu was in any case no person to bring 
an administration action in respect of Ko Po Cho’s estate because 
by marrying again in 1910 she forfeited all interest in Ko Po Cho’s 
share in the joint property of herself and him. But the action 
when brought had not the elements of an administration action. 
It was brought for the determination of her interest and those of 
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the children. Her claim was actually adverse to their interests. 
They figured in the suit as formal defendants only, substantially 
interested though they were. The fact that the claim in the action 
was adverse to their interests is fatal to the contention that this 
can be regarded as an administration suit, and it is immaterial for 
this purpose that she was compelled to pay court-fees on the value 


of the property in which she was jointly interested with Ko Po 


Cho. No court-fees were paid by the children in respect of any 
claim by them, which was surely essential if the action was to be 
regarded as one to determine their interests. It is submitted on 
all these grounds that the action was not one in which the High 
Court could properly determine the interests of Ko Po Cho’s 
children in his estate and that it is for them to establish those 
interests by a separate suit brought for the purpose. 


The respondents did not appear, and were not represented. 


R Srd April, 1941. Their Lordships’ judgment was delivered 
y, k 


$ 


Lord Romer.—This is an appeal from a decree of the 
High Court of Judicature at Rangoon made in a suit that was 
begun as long ago as the 20th December, 1912. A complete 
history of the proceedings in the suit and the events that led up 
to it would occupy many hundreds of pages of printed matter. 
But the question to be decided on this appeal is a short one, 
and the facts material to its decision can be stated with com- 
parative brevity. They are as follows: 


One U Baw, a Burman Buddhist, died intestate on the 
28th December, 1907, leaving surviving him a son (the appellant 
Ko Sin), two daughters, and the widow (the fourth respondent) 
and three children (the first, second, and third respondents) of 
a son, Ko Po Cho, who had predeceased him intestate by only 
15 days. After some dispute letters of administration to the 
estate of U Baw were granted to his son Ko. Sin on the 14th 
January, 1910. 


At the time of U Baw’s death there were properties both 
movable and immovable standing in the jointnames of U Baw, 
Ko Po Cho, and Ko Sin. There were others that stoodsin the 
joint names of Ko Po Cho and Ko Sin. But there appear to | 
have been serious disputes between the members of U Baw’s 
family as to the beneficial ownership of these various properties. 

On the 20th February, 1910, with a view apparently of 
settling these disputes, an agreement was entered into referring 


hd 
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them and some other matters to an arbitrator for decision. The 
parties to the agreement were Ko Sin, his two sisters, Ko Po 
Cho’s widow, Ma Shwe Yu, and two persons purporting to act 
as guardians of the three children of Ko Po Cho, who at that 
time were minors. 


Disputes arose at a later date as to the extent of the duties 
and powers of the arbitrator under this agreement and under a 
supplemental agreement of the 12th April, 1910, between the 
same parties. Their Lordships are not however concerned with 
these matters on this appeal and it is not therefore necessary to 
consider the precise terms of the agreements. It is sufficient 
for the present purpose to state that it was provided in effect 
by Cl. 5 of the principal agreement that out of the share in the 
two before mentioned categories of property found to belong 
to Ma Shwe Yu and her three children, Ma Shwe Yu was to 
take one-third and the children were to take two-thirds. 


On the 10th June, 1910, the arbitrator made his award. 
He did not deal with all the items of property included in 
the two categories; in particular he excluded from his award 
such of the items as consisted of mortgages. But he purported 
to ascertain the shares of the several parties in the remaining 
items, including the shares in such items of Ma Shwe Yu and 
her children. It is unnecessary to state in detail the effects of 
his findings about the several shares. All that need be said 
about them is that out of the properties in the two categories 
with which he dealt in his award he found that a very large 
proportion belonged to U Baw alone, and that the beneficial 
interest therein of Ko Po Cho was quite small in comparison. 

On the 9th December, 1910, Ko Sin applied to have the 
award filed in Court. This application was opposed on 
various grounds by Ma Shwe Yu and her three children, the 
principal ground of their opposition being that the whole award 
was invalid owing to the minority of the three children. In the 
end the application was dismissed by the District Judge by 
order dated the 4th October, 1912. He was not, he said, pre- 
pared to say that the award was invalid or that no suit could 
be filed to enforce it on the major parties thereto; but it cer- 
tainly appeared to him that the award was not one which should 
be filed. No suit was in fact ever filed to enforce it. 

Nor for the moment did Ma Shwe Yu take any steps to 
have the award declared invalid. She merely ignored it, and 
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on 20th December, 1912, she instituted the present suit with the 
object (amongst others) of obtaining by a decision of the 
Court a larger share of the properties contained in the two cate- 
gories of properties mentioned above than had been given her 
by the award. 


By her plaint she accordingly set out in Sch. A thereto 
various properties movable and immovable standing in the joint 
names of Ko Po Cho and Ko Sin, and in Sch. B similar pro- 
perties standing in the joint names of U Baw, Ko Po Cho, and 
Ko Sin. It should be mentioned that in the schedules are to be 
found not only properties that had been dealt with by the 
arbitrator in his award, but also properties that had not been 
so dealt with by him. The original defendants to the suit were 
her three children and Ko Sin, but U Baw’s daughter Ma Nge 
Ma who had by this time acquired her sister’s interest in the 
said properties was added as a defendant shortly after the ins- 
titution of the suit. 


Now the question to be determined upon this appeal is 
whether, as held by the High Court overruling the District 
Judge in this respect, the three children although defendants. 
are entitled to have their interests in the properties, the subject- 
matter of the suit, determined by the Court, or whether they are 
to be forced into bringing a separate suit for the purpose, a suit 


‘in which Ko Sin.states that he would rely on the Limitation 


Act as affording him a complete defence.- This attitude of his 
is dictated by the fact that, as will presently appear, the award 
has been decided tobe a nullity so far as the children are concern- 
ed. In these circumstances it is necessary to examine carefully. 
the plaint and the subsequent proceedings in the suit. Ma 
Shwe Yu alleged in her plaint that all the properties set forth 
in the two schedules had been acquired by moneys, advanced by 
Ko Po -Cho during her coverture, as to the properties in 
Sch. A jointly with, Ko Sin, and, as to the properties in 
Sch. B, jointly with Ko Sin and U Baw. She then claimed 
that under Burmese Buddhist Law all the assets and estate 
acquired during her coverture with Ko Po Cho were the 
joint acquired property of herself and Ko Po Cho and that: she 
was entitled to an undivided half share therein in her own right 
and to a life estate in the remainder until partition. The 
plaintiff consequently—so she alleged—joined her three children 
as pro forma parties and “for the. better representation of the, 
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estate of Ko Cho.” But the children were by no means merely 
formal defendants. She was claiming an interest in the subject- 
matter of the suit adversely to them, and, as it turned out, 
quite wrongly. For she had remarried on the 27th January, 
1910, and had thereby forfeited al interest in Ko Po Cho’s 
share in the joint property of the two-—an interest which as a 
matter of fact would seem but for her remarriage to have been 
a larger one than the one she claimed. But apart altogether 
from this the children were necessary parties to the suit as is 
made clear in the next allegation: in the plaint, For in that 
allegation she claimed that the joint estate of herself and Ko 
Cho or in the alternative the estate of Ko Cho was entitled to 
-ahalf and third shares respectively in the properties specified in 
Schs. A and B; and the children were certainly interested in 
the question whether it was the joint estate of the widow and 
Ko Po Cho or the estate of Ko Po Cho alone that was entitled 
to share in the scheduled properties. The plaintiff prayed for 
declarations in accordance with these several allegations, and a 
partition of the properties. There is no mention of the award 
in the plaint from beginning to end. 


In due course written statements were filed on behalf of 


two of the children disputing their mother’s claim to be inte- 
rested in more than one-half of the joint estate of herself and 
Ko Po Cho. Written statements were also filed by Ko Sin and 
Ma Nge Ma pleading the award as a defence to the action. 
The plaintiff thereupon filed a reply alleging that the award was 
invalid. It was subsequently held, however, by the District 
Judge, on an issue framed with a view of having the point 
decided, that the award must be treated as valid unless and 
until the plaintiff filed a suit to set it aside and succeeded in. so 
‘doing. The plaintiff appealed from this decision but her 
appeal was dismissed. In the meantime one of her sons had 
instituted a suit against Ko Sin and Ma Nge Ma for the pur- 
pose of setting aside the award, and subsequently Ma Shwe Yu 
and her other two children, who had in the first place been 
added as defendants, were struck out as defendants and added 
as plaintiffs. It is unnecessary to trace the history of this suit 
which ultimately came up for decision by this Board. It is 
sufficient to.say that in the end it was decided that the award 
was not binding upon any of the three children as they were 
minors at. the date of the reference. But the question whether 
it ought on that account to be treated as a nullity as regards the 
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other parties to the reference was expressly left open by the 
Board. This was on the 5th May, 1925. 


In the meantime the suit the subject-matter of the present 
appeal had not been entirely at a standstill in the District Court. 
Issues had been framed including one as follows: 


“What is the extent of Ma Shwe Yu’s interest in the property inherited 
from Ko Cho as against the children of Ko Cho inregard (A) sole property 
of Ko Cho (B) jointly acquired property of Ko Cho and herself?” 


Their Lordships fail to understand why this issue should 
have been framed if, as is now contended by the appellant, the 
shares of the children cannot be determined in the suit. The 
whole object of the issue must have been to enable the Court to 
effect a partition between the widow and her children of the 
properties referred to. 


No judicial determination of the issue, however, became 
requisite inasmuch as on the Ist August, 1918, Ma Shwe Yu and 
her three children, all of whom had by that time reached majo- 
rity, arrived at an agreement that the estate of Ko Po Cho 
should be divided between them in equal fourth shares. 


On the 15th August, 1918, a preliminary decree was passed 
ordering (amongst other things) that enquiries be made (a) as 
to the property belonging to the estate of Ko Po Cho; (b) as to 
the liabilities of that estate. It seems reasonably clear that these 
enquiries were not intended to apply to the whole estate of Ko 
Po Cho but only to the interest of his estate in the properties 
included in Schs. A and B to the plaint. There is nothing, 
however, to indicate that the enquiries were to be limited to 
ascertaining the share of Ma Shwe Yu in that part of his estate 
or the liabilities attaching to that share. It was the whole of 
that part of his estate that was the subject-matter of the 
enquiries. Directions were subsequently given to the Commis- 
sioner entrusted with the enquiries that he was to distinguish 
between the properties that had and those that had not been 
adjudicated upon by the award and that as regards the latter 
the Commissioner was to come to his own findings in respect of 
them. 

The Commissioner having made enquiries pursuant to the 
preliminary decree and to the subsequent directions, which en- 
quiries took about 8 years to complete, submitted his report to 
the District Court in 1929. Various objections to the report 
were filed by the parties, and the matter eventually came before 
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the District Court for the purpose of having a final decree pro- 
nounced, On the 7th May, 1931, the District Judge pronounced 
judgment. For reasons that need not be set out here he thought 
it advisable not to come to any conclusion upon the question 
whether the award was binding upon Ma Shwe Yu: he left that 
to the Appellate Court. But he held that the shares of the three 
children of Ko Po Cho were not to be determined in the present 
suit. It was he said a partition suit pure and simple and not a 
suit for administration. Accordingly, after an exhaustive exa- 
mination of the Commissioner’s report, the parties’ objections 
to it, and a mass of evidence, he contented himself with finding 
the share in the estate of Ko Po Cho to which Ma Shwe Yu 
was entitled. He first found what she was entitled to in the 
items of property numbered 1 to 19 in the schedules to the 
plaint, which items were the only ones included in the award. 
As to these items the Commissioner’s report had apparently 
merely followed the award under which Ma Shwe Yu had got, 
(a) one-eighteenth share in items Nos. 1 to 5, (b) one-twelfth 
share in items Nos. 6 to 17, and (c) one-ninth share in items 
Nos. 18 and 19. Now these shares represented the one-third 
share to which Ma Shwe Yu was entitled by reason of Cl. 5 
of the agreement of reference of the 20th February, 1910, in 
the interest in these various items found to belong to the estate 
of Ko Po Cho; so that the shares to which his estate was 
entitled in the items under the above headings were (a) one- 
sixth, (b) one-fourth, and (c) one-third respectively. But 
before the learned District Judge, Ko Sin and Ma Nge Ma 
through their advocates had stated that they were willing that 
there should be given to Ma Shwe Yu not only her own interest 
in these items but also the two-thirds interest therein to which 
her three children would have been entitled if the award had 
been binding upon them. And this the learned Judge strangely 
enough proceeded to do. Having held that the children could 
not have their proper shares in Ko Po Cho’s estate ascertained 
in the present suit (and they would of course have had to be 
ascertained upon the footing that they were not bound by the 
award) he nevertheless treats them as though they had been so 
bound; decreed that their mother was entitled to the shares in 
the 19 items which they had been awarded; ordered that the 
properties should be partitioned on that footing; and that the 
mother should be given possession of the share so decreed to 
her. The learned Judge apparently also dealt with the pro- 
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perties that were not covered by the award in the same way, 
decreeing the whole share of Ko Po Cho in these properties to 
Ma Shwe Yu, differentiating in no way between her and her 
children. This was of no great moment to the children as they 
were willing to trust their mother to carry out the agreement 
that they had made with her in August, 1918., But it was a 
very different matter as regards the properties dealt with by 
the award, inasmuch as if the decree of the District Judge were 
allowed to stand they would be for ever debarred from estab- 
lishing their right to a larger share in such properties than the 
Arbitrator had given them. Ma Shwe Yu was also desirous of 
disputing the validity of the award as regards herself. Accord- 
ingly she and her three children jointly presented an appeal 
to the High Court at Rangoon from the decree of the District 
Judge. 

The High Court gave judgment on the 22nd March, 1937. 


| They dismissed the appeal so far as Ma Shwe Yu was con- 


cerned. They held that the award was binding upon her. 
From this decision no appeal has been brought by Ma Shwe Yu, 
and their Lordships are not asked to express any opinion about 
it. But the appeal of her three children was allowed. Mya 
Bu, J., in whose judgment Braund, J., concurred, said this: 

“Whether the suit is to be described technically as a suit for partition 
or as a suit for administration, itis a clear duty of the Court to declare not 
only what properties or shares therein formed the estate of Ko Po Cho but 
also to declare the rights of Ma Shwe Yu and of her children in such pro- 
perties.” 

He accordingly held that the final decree passed by the 
trial Court ought to be set aside ard the case remanded to the 
trial Court for the purpose of enabling the three children to 
prosecute their claims and of having a proper final decree drawn 
up after necessary enquiries had been made. As regards 
such of the properties set out in the schedules to the plaint as 
were not dealt with by the award, he said that all that would 
be necessary for the District Court after the remand was to 
divide the interest of Ko Po Cho therein among the widow and 


‘children in accordance with the terms of the agreement of 


the Ist August, 1918. But as regards the properties 
disposed of by the award (namely the items 1 to 19 
hereinbefore mentioned) he held (a) that the three children 
must be given an opportunity of claiming which items or shares 
in items belonged to Ko Po Cho’s estate, and that, after Ko Po 
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Cho’s interest in such properties had been ascertained, the 
three children must be declared to be entitled to half that inte- 
rest upon the footing that they were entitled to that half as 
against their mother on her remarriage (b) that the shares to 
which Ma Shwe Yu was personally entitled must be declared to 
be one-third of one-sixth in items | to 5, one-third of one- 
fourth in items 6 to 17, and one-third of one-third in items 18 
and 19 in accordance with clause 5 of the directions in the 
award (c) that whatever Ma Shwe Yu was declared entitled to 
under the head (b) and whatever the three children were 
entitled to under the head (a) must then be divided in equal 
fourth shares among them in accordance with the terms of the 
agreement of the 1st August, 1918. 


A formal decree was drawn up giving effect to this deci- 
sion of the High Court, and it is from that decree that an 
appeal has been brought by Ko Sin (both in his personal capa- 
city and as legal representative of Ma Nge Ma who has died) 
to His Majesty in Council. 

It was urged before their Lordships upon the hearing of 
the appeal (and this was substantially the only point relied on 
by the appellant) that the suit was not one for the administra- 
tion of the estate of Ko Po Cho, and that it was not therefore 
permissible for his three children, who were merely defendants 
in the suit, to have their shares in the estate ascertained and 
decreed to them, more especially in view of the fact that the 
subject matter of the claim of the plaintiff in the suit was not 
‘even the whole estate of Ko Po Cho but merely her share in so 
much of the scheduled properties as belonged to his estate. It 
was, the appellant contended, merely a partition suit for the 
recovery by the plaintiff of that share in severalty. 


Their Lordships agree that the suit is not a suit for the 
administration of Ko Po Cho’s estate. There is no claim for 
administration in the plaint, nor is there any claim for the 
accounts and enquiries usually directed in such a suit. Its 
subject matter moreover is not the whole of the dead man’s 
estate but only a portion of it. But this in no way concludes 
the matter. The pleadings raised a distinct question between 
the plaintiff and her children as to their respective shares in the 
subject matter of the suit, and an issue was framed for the pur- 
pose of deciding that question. The preliminary decree, 
moreover, directed an enquiry not merely as to the plaintiff’s 
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share, but as to the entire share of Ko Po Cho in the subject 
matter of the suit. In these circumstances it was in their 
Lordships’ opinion not only competent for the Court to ascer- 
tain and declare the shares of the three children of Ko Po Cho;. 
it was their plain duty so to do. In their Lordships’ opinion 
the decree of the High Court.should be affirmed and this appeal 
dismissed. 

They will humbly advise His Majesty accordingly. 

As the respondents have not appeared there will be no 
order respecting costs. 

Solicitor for Appellants: Lambert & White. 

R.C.C. Appeal dismissed.. 

K.S. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT; —MR, Justice WADSWORTH. 
Bembiri Kothanath Devaki Kutti Amma’s 


son Padmanabha Nayar. Petitioner (Defen- 
dant) 
v. 
Chali Parambil Ezhuvan Vellappan’s son 
Appu alias Theyyan. Respondent (Plain- 
tiff). 


Civil Procedure Code (V of 1908), S. 80—Acting adhikari attaching 
crops—Suit for recovery of excess amount collected by him as adhikari but 
filed after he ceased to be such public officer—Notice under S.80—Whether 
necessary. 

The notice contemplated by S. 80, Civil Procedure Code for a suit 
against a ‘public officer’ is unnecessary in the case of a suit against a person 
who on the date of the suit had ceased to be such officer. Accordingly for a 
suit for recovery of excess amounts collected against a person who as an 
acting adhikeri had attached certain properties of the plaintiff for arrears of 
revenue and realised the amount, brought after he had ceased to’ be such. 
officer, notice under S. 80 Civil Procedure Code is not necessary. 


Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decreee of the Court of 
the District Munsif of Alathur in S. C. S. No. 30 of 1937. 


S. R. Subramanian for Petitioner. 
K. P. Ramakrishna Aiyar for Respondent. 





+ C R. P. No. 1157 of 1937 7th August, 1940. 
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The Court delivered the following 

JUDGMENT.—This revision petition raises the question 
whether notice under S. 80 of the Civil Procedure Code is 
necessary in a suit instituted against a person who was at the 
time of the cause of action a public officer and is sued in res- 
pect of his act as such public officer, but has ceased to be a 
public officer by the time the suit was instituted. 

The petitioner was an acting adhikari in which capacity he 
attached the respondent’s land for arrears of revenue. To 
raise the attachment, the respondent paid a sum of money. 
The present suit is to recover an amount alleged to be in the 
hands of the petitioner in excess of the amount due towards 
revenue. There is no doubt that the petitioner at the time of 
the receipt of this money came within the definition of a public 
officer and that his act in receiving the money from the plaintiff 
was one which he purported to do in his official capacity. If, 
therefore, he is to be made to refund an excess collection, the 
suit is one which would require notice under S. 80 of the Civil 
Procedure Code if the petitioner was at the time of the suit a 
public officer. It is however contended that under S. 80, notice 
is required of a suit against a person who was a public officer at 
the time of the official act which gave rise to the claim even 
though he is no longer a public officer when the suit is filed. No 
authority has been quoted for or against this contention; but I 
am of opinion that on the plain words of the section, the con- 
tention must fail. Granted that the section contemplates an act 
done by a public officer in his official capacity as forming the 
basis of a suit for which notice is required, one must remember 
that the opening words of the section are, 

“No suit shall be instituted against. . . . . + a public officer” 
and to read those words as including a suit against a 
person who is not a public officer, but was a public officer at the 
time of the cause of action would be to extend the section 
beyond its apparent purport. The object of this section is to 
give time for a public officer threatened with a suit in respect of 
his official acts to take the orders of his superiors on the question 
whether the suit shall or shall not be defended and to get per- 
mission to use the services of the law officers of the Crown, if 
necessary. Such considerations would not ordinarily arise in 
the case of a person who has ceased to be in the employ of the 
Government at the time of the suit. There is nothing in the 
definition of a ‘public officer’ in S. 2 (17) of the Civil Procedure 
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Code to justify the inference that it includes a person who was 
once in the employ of Government but is so no longer. 

I am of opinion that the learned District Munsif was right 
in holding that notice under S. 80, was not necessary in this 
case. The revision petition is therefore dismissed with costs. 


K.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;— MR, JUSTICE MOCKETT. 


Gonuguntla Maha Latchayya na Petitioner* (Defendant 
and Plaintiff) 
v. 
Tadepalli Adi Seshayya and others .. Respondents (Plaintiff 
and Defendants). 


Limitation Act (IX of 1908), Ss. 3 and 4—Two contracts between same 
parties—Breach—Cause of action separately maintainable in Munsif’s Court 
which re-opened earlier—Single suit filed on the different causes of action in 
the Subordinate Judge’s Court on re-opening date under Civil Procedure 
Code (V of 1908), O. 2, r. 3—E fect on limitation as to claim based on 
earliest breach of contract which could have been filed in the Munsif’s Court- 


Inthe place where the causes of action arose there was a District 
Munsif’s Court whose small cause jurisdiction was limited to Rs. 300 and a 
Subordinate Judge’s Court, having small cause jurisdiction up to Rs. 1000. 
The '‘Sub-Court was closed for the summer vacation from Ist May, 1936, to 
Ist July, 1936 and the District Munsif’s Court was closed from Ist May 1936, 
to llth June 1936. The defendant by two contracts contracted to deliver 1000 
tins of oil under each contract before 31st May, 1933, and 30th July, 1933 
respectively. Ona breach of contract the plaintiff fled a suit in the Sub- 
Court on 2nd July, 1936, (the re-opening date) for damages, joining under O. 
2, r.3, Civil Procedure Code, the causes of action in respect of the breach 
of the first and second contracts. The claim in respect of the first contract 
was for Rs. 240 and that under the second was for Rs. 609. On objection 
being raised, that as the cause of action relating to the breach of the first 
contract was one within the jurisdiction of the Munsif’s Court, a suit not 
having been filed there on the re-opening date of that Court, the claim was 
barred by limitation, 


Held, that where the plaintiff has united several causes of action against 
the same defendant before a Court competent to try, not necessarily those 
causes of action separately but the suit asa whole, when those causes of 
action are combined under O. 2, r. 3 0f the Code of Civil Procedure, the 


- question of limitation under Ss. 3 and 4 of the Limitation Act is to be regar- 


ded with special reference to the jurisdiction of that Court to try the suit 
and not with reference to the jurisdiction of the other Courts which might 
have been able to try those suits when split up had they been brought before 
them. There is no reason to imply any restrictions on the facilities given by 





* C.R. P. Nos. 17 and 566 of 1939. i 4th February, 1941. 
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O. 2, r. 3 to a plaintiff to join several causes of action because it happens 
that another Court might have tried one of those causes of action sued on. 

Petitions under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decrees of the Court of 
the Subordinate Judge of Bezwada in S. C. S. No. 180 of 1936 
and 370 of 1936 respectively. 


V. Govindarajachari and N. Vasudeva Rao for Petitioner. 


P. Satyanarayana Rao and P. Sivaramakrishnayya for 
Respondents. 


C. R. P. No. 17 of 1939. 

The Court delivered the following 

Jupcment.---This is a petition under S. 25 of Act IX of 
1887 to revise the decree of the Subordinate Judge of Bezwada 
in S. C. S. No. 180 of 1936. The main point on which I have 
listened to the interesting arguments of Mr. V. Govindaraja- 
chari and Mr. P. Satyanarayana Rao concerns limitation. It 
is a point on which I should have expected to find a wealth of 
authority but on which I find in fact there is no authority 
directly in point. The defendant is alleged to have sold to the 
respondent (plaintiff) large quantities of oil and the suit was 
concerned with two contracts—a contract dated the 17th March, 
1933, in respect of 1000 tins which were to be delivered before 
the 31st May, 1933 and another contract dated the 25th May, 
1933, for 1000 tins, delivery in this case to be before the 30th 
July, 1933. Iam concerned only with the first contract so far 
as limitation is concerned. The relevant facts are as follows: 
The breach alleged in respect of the first contract was on the 
31st May, 1933 and on that day the cause of action may be said 
to have arisen. Three years from that day would be the 31st 
May, 1936. In Bezwada there is a District Munsif’s Court and 
a Subordinate Judge’s Court both having small cause jurisdic- 
tion. The District Munsif Court’s jurisdiction is limited to 
Rs. 300 and the Sub-Court’s jurisdiction is limited to Rs. 1,000. 
The Sub-Court was closed for the summer vacation from the 
Ist May, 1936, to the Ist July, 1936. The District Munsif’s 
Court was closed from the 1st May, 1936, to the 11th June, 
1936. Under S. 4of the Limitation Act it will be seen there- 
fore that in the case of these two Courts, where the period of 
limitation prescribed for any suit expired during their respec- 
tive vacations, the suit should be instituted in the case of the 
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Sub-Court on the 2nd July, and in the case of the District 
Munsif’s Court on the 12th June, 1936. Actually in this case 
the alleged breach being on the 3lst May, 1933, three years 
expired on the 31st May, 1936, when both the Courts were in 
vacation. A suit with regard to the first contract which 
amounted to a claim for Rs. 240 could have been filed in the 
Munsif’s Court on the 12th June, but that is not what happened. 
The plaintiff preferred to avail himself of the option given to 
him under O. 2, r. 3 of the Code of Civil Procedure and he 
united in one suit the causes of action which he alleged he had 
against the defendant in respect of the breach of the first con- 
tract and also in respect of the breach of the second contract. 
The amount of the second contract was Rs. 609 and that suit 
could not have been filed in the District Munsif’s Court. The 
suit was in fact filed on the 2nd July, 1936, the day the Court 
of the Subordinate Judge re-opened. It was objected in the 
lower Court that the suit was barred by limitation. The objec- 
tion was overruled and Mr. Govindarajachari has argued that 
the lower Court was wrong and that in fact the claim so far as 
the first suit was concerned should have been dismissed as time- 
barred. The argument put before me is as follows. S. 15 of 
the Code of Civil Procedure says that every suit shall be insti- 
tuted in the Court of the lowest grade competent to try it. The 
suit for Rs. 240 could have been filed under S. 4 of the Limita- 
tion Act in the Court of the District Munsif, although by actual 
process of time it was barred by limitation. But owing to the 
provisions of S. 4, the period of the vacation being excluded, 
the suit should have been filed on the 12th June. If it was not 
filed on the 12th June, it became barred and no other Court 
could take cognisance of it. It has been strongly urged that in 
S.4 the word ‘Court’ must mean ‘the proper Court’. It has 
further been urged that when in that section mention is made 
of the period of limitation prescribed for any ‘suit it cannot be 
one period of limitation especially in view of O. 2, r. 3 but that 
limitation must be examined in each particular case with regard 
to each particular cause of action. Now, I do not understand 
that either of these positions is contrary to the argument of 
Mr. P. Satyanarayana Rao. If authority is required for the 
position that in considering limitation more than one period of 
limitation may be applied to different claims in one suit, it is to 
be found in a Full Bench decision of the Lahore High Court 
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reported in Mahomed Ghasita v. Siraj-ud-dint, (See the obser- Maha 
vations of Shadilal, C.J., at page 378.) The respondent’s Latrhayja 
| argument is put in this way. O.2, r. 3 is a provision which Adi 


3 nan KA G : Seshayya. 
gives facilities to the plaintiff to unite in one suit several causes A 


‘of action and it has to be applied to any suit in which the pro- 

) visions of that order have been called in aid to consider whether 
such uniting has been properly done and no question of limitation 
is relevant to a consideration of the rule by itself. It is Ss. 3 
and 4 of the Limitation Act which deal with limitation and it e 
is with regard to one suit—it is conceded that the suit may be 
‘divided into various causes of action—that those sections begin 
to operate. Now, in the absence of any direct authority to 
assist me, I take the view that if the plaintiff has united several 
‘causes of action against the same defendant before a Court 
competent to try not necessarily these causes of action sepa- 
rately but the suit as a whole when those causes of action are 
combined—when that has been done, the question of limitation 
under Ss. 3 and 4 is to be regarded with special reference to 
the jurisdiction of that Court to try the suit and not to the 
jurisdiction of the other Courts which might have been able to 
try those suits when split up had they been brought before them. 
That in my view is the test. I cannot see why I should imply 
any restriction on the facilities given by O. 2, r. 3 toa 
plaintiff to join several causes of action because it happens that 
another Court might have tried one of those causes of action 
sued on. I think that in arriving at this conclusion there is at 
least behind it the general spirit which should influence these 
matters—the desire of the Legislature to avoid multiplicity of 
suits—moreover I do not consider that the law of limitation 
should be unduly strained to bar a suit any more than it should 
be strained to allow it to be tried. It seems to me that the 
result that this suit should proceed is a reasonable one and is in 
accordance with the spirit of the Code and of the Act. So far 
as the order of the Subordinate Judge is concerned, I think it 
was right. 


I do not think that there is any substance in the contention 
as regards interest which does not appear to have been seriously 
advanced in the lower Court. 


‘The civil revision petition is, dismissed with costs. 


1, (1921) LL.R. 2 Lah. 376. 
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C. R. P. No. 566 of 1939. 
I see no reason to interfere with the decision of the 
lower Court. The revision petition is dismissed with costs. 
K. S. Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry LIONEL LEACH, Chief 
Justice AND MR. JUSTICE VENKATARAMANA RAO. 


Pakshi Ramaswami Chettiar and 
another Appellants” (Respondents). 
v. 
Kesavan Chettiar and others Respondents (Respondents 

3 to 6). 

Limitation Act (IX of 1908), S. 20—Usufructuary mortgagee continuing: 
in possession after final decree on mortgage—Receipt of profits—Sufficiency 
to start a fresh period of limitation for an application for execution of the 
decree, 

When a usufructuary mortgagee remains in possession after a final 
decree on the mortgage has been passed, receipts by him of the profits must. 
be treated as receipts by way of interest and each receipt starts a fresh 
period of limitation for an application for execution of the decree. _ 

Sundar Koer v. Rai Sham Krishen, (1906) 17 M.L.J. 43: L.R. 34T.A.9> 
LL.R. 34 Cal. 150 (P.C.), explained. , 

Vaidhianadasami Aiyar v. Somasundram Pillai, (1905) 15 M.L.J. 126: 
1.L.R. 28 Mad. 473, obiter dictum approved. 

(1941) 1 M.L.J. 116, reversed. 

Appeal under Cl. 15 of the Letters Patent against the: 
decree and judgment of the Hon’ble Mr. Justice King dated. 
the 26th August, 1940 and made in C. M. S. A. No. 118 of 
1939 [reported in (1941) 1 M. L. J. 116] preferred to the. 
High Court against the order of the Court of the Subordinate: 
Judge of Mayavaram dated the 19th December, 1938 and made 
in A. S. No. 76 of 1938 preferred against the order dated the- 
8th August, 1938 (in E. P. No. 149 of 1938 in O. S. No. 181 
of 1931, District Munsif’s Court, Mayavaram). 

K. S. Sankara Atyar and M. S.. Venkatarama Aiyar for 
Appellants. 

K. Bhashyam Aiyangar for Respondents. 

The Court delivered the following Judgments: 

The Chief Justice —There is only one question in this. 
appeal, a question of limitation. The suit out of which the: 





*L. P. A. No. 30 of 1940, 21st April, 1941. 
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appeal arises was filed by the appellanis in the Court of the 
District Munsif of Mayavaram to enforce payment of two 
mortgages, one dated the Ist November, 1921, for Rs. 1,000 
and the other dated the 8th November, 1921, for Rs. 100. The 
first one was a usufructuary mortgage. The appellant obtained 
a preliminary mortgage decree on the 10th March, 1932, and a 
final decree on the 18th September, 1933, but did not apply 
for the sale of the mortgaged property until the 17th March, 
1938. Throughout he had remained in possession of the pro- 
perty as a usufructuary mortgagee. The mortgagors contended 
that as more than three years had elapsed from the date of the 
final decree an application in execution was barred by the law 
of limitation. The District Munsif decided the question against 
the mortgagors and allowed the application for execution to 
proceed. His decision was affirmed on appeal by the Subordinate 
Judge of Mayavaram. The mortgagors then appealed to this 
Court and the appeal was allowed by King, J., who gave a 
certificate which has permitted the appellant to file this appeal 
under Cl. 15 of the Letters Patent. 


The decision turns on the interpretation to be placed upon 
S. 20 of the Limitation Act. Sub-S. (1) of that section states 
that where interest on a debt or legacy is, before the expiration 
of -the prescribed period, paid as such by the person liable to 
pay the debt or legacy, or by his agent duly authorised in this 
behalf, a fresh period of limitation shall be computed from the 
time when the payment was made. Sub-S. (2) says that where 
mortgaged land is in the possession of the mortgagee, the receipt 
of the rent or produce of the land shall be deemed to be a pay- 
ment for the purpose of sub-S. (1). There is added to the 
section an explanation which states that the word ‘debt’ includes 
money payable under a decree or order of Court. Therefore 
when a ustufructuary mortgagee is in possession, what he 
receives by way of rent or produce from the mortgaged property 
shall be taken to represent interest on the mortgage-debt, and 
each receipt starts a fresh period of limitation. The explana- 
tion makes it quite clear that the provisions of sub-S. (2) apply 
even when a decree has been passed in favour of the mortgagee. 


The appeal was allowed by King, J., because he was of 
opinion that once the final decree had been passed in the mort- 
gage suit, the appellant could not be regarded as being in 
possession as a mortgagee, and he relied on the decision of the 
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Privy Council in Sundar Koer v. Rai Sham Krishent, where 
Lord Davey in delivering the judgment of the Board said 
that the scheme and intention of the Transfer of Property Act 
was that a general account should be taken once for all, and 
an aggregate amount be. stated in the decree for principal, 
interest and costs due on a fixed day and that after the expira- 
tion of that day, if the property should not be redeemed, the 
matter should pass from the domain of contract to that of 
judgment, and the rights of the mortgagee should thenceforth 
depend, not on the contents of his bond, but on the directions 
in the decree. In Sundar Koer v. Rai Sham Krishen1, the 
Privy Council did not hold that a usufructuary mortgagee ceases 
to be in possession of the mortgaged property as mortgagee 
simply because a final decree for sale is passed in his favour. 
Nothwithstanding that the matter is taken from the domain 
of contract and the rights of the parties fall to be regulated. 
by the decree, the mortgagee may nevertheless still retain his 
character of mortgagee until the property is sold. His security 
for the loan made by him is the property which has been 
mortgaged to him. The final decree has decided what is due 
by the mortgagor to him and settles the question of interest. 
It also gives the mortgagee the right to sell, but the mort- 
gagor in law has the right to redeem his property until the, 
sale held in pursuance of the mortgage decree has been confirmed. 
The provisions of O. 34, Civil Procedure Code, make this quite 
clear. : 


Our attention has been drawn to an observation of Wallace, 
J., in Ellarayyan v. Nagaswami Aiyar?, to the effect that after 
the preliminary decree for sale has been passed the right to 
redeem is extinguished, but I do not regard that case as having 
any bearing in the present case. There was no question of 
limitation. The Court was considering the question whether, 
after a preliminary decree for sale on a mortgage has been 
passed, the mortgagor can institute a suit for redemption when 
the mortgagee has failed to execute the final decree and has 
remained in possession. A more apposite judgment is that in 
Vaidhinadasami Atyar v. Somasundram Pillai3. In the judg- 
ment in that case, it was expressly stated that where a usu- 





1. (1906) 17 M.L.J. 43: L.R. 34 I.A. 9: LL.R. 34 Cal. 150 (P.C.). 
2. (1926) 50 M.L.J. 612: LL.R. 49 Mad. 691, 
3. (1905) 15 M.L.J. 126: LL.R. 28 Mad. 473 (F.B.). 
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fructuary mortgagee remains in possession after the mortgage 
decree has been passed, receipts by him of the profits must be 
treated under S. 20 of the Limitation Act as receipts by a 
mortgagee. King, J., did not accept this statement as he 
regarded it as a mere obiter dictum. He was right in describing 


the statement as obiter dictum, but I consider that he should © 


have accepted it as embodying a correct statement of the law. 
The observation appears to me to be fully justified on the 
wording of the section. A usufructuary mortgagee goes into 
possession under the contract of mortgage and the decree does 
not change the character of his possession. His possession is 
in no way dependent on the decree. He was in possession qua 
mortgagee before the decree and he continues in possession 
qua mortgagee.. As the appellant was qua mortgagee in receipt 
of the income of the property within three years from the date 
of the application, I consider that he is entitled to the benefit 
of the section. 


For the reasons stated I would allow the appeal with costs 
here and below. 

Venkataramana Rao, J—I agree. S. 20 of the Limitation 
Act would certainly apply to this case. Sub-S. (2) to that 
section states that the receipt of rent or produce by a mortgagee 
shall be deemed to be payment within sub-S. (1) of that section. 
The explanation to S. 20 enacts that debt includes a decree debt. 
Therefore, under S. 20 (1), a debt would include a decree debt 
and therefore money payable under a mortgage decree. What 
is contended by Mr. Bhashyam in this case is, the moment a 
decree for sale has been passed on a mortgage, the mortgagee 
ceases to be a mortgagee and assumes the character of a decree- 
holder and therefore the possession of the mortgaged property 
would be held by him not in the character of mortgagee. This 
is the contention which prevailed with my learned brother, King, 
J. Iam not able to agree with him in this contention, When 
the plaintiff filed the suit, he was in possession of the mortga- 
ged land as mortgagee, and the decree for sale does not divest 
his possession. When the property is sold under the decree, 
what would be sold is the interest of the mortgagee as well as 
the interest of the judgment-debtor. Therefore, till the property 
is sold, he does not cease to be a mortgagee, though he also 
becomes a decree-holder by virtue of the debt having been 
merged in the decree and the amount payable under the mort- 


Ramaswami 
Chettiar 
v. 
Kesavan 
Chettiar 


Leach, C.J. 


Venkata- 
ramana 
Rao, J. 


Ramaswami 
Chettiar 
v. 
Kesavan 
Chettiar. 
Venkata- 
ramana 
Rao, J. 


252 THE MADRAS LAW JOURNAL REPORTS. = = [1941 


gage having been precisely defined. It is not denied that the 
property in the possession of the decree-holder is mortgaged. 
land, because until the property is sold it will be mortgaged. 
land. Considerable reliance was placed by Mr. Bhashyam on 
O. 34: r. 5, Civil Procedure Code, under which the moneys due 


‘and payable under a final decree for sale must be paid into Court 


before a mortgagor can be allowed to redeem the property. 
Under the Transfer of Property Act, before the repeal of S. 89, 
it was held that once a decree for sale had been passed the 
security became extinct and when the day fixed for redemption 
has passed, the property is no longer liable to be redeemed. 
That was the view held by the Privy Council in more cases than 
one, but after the repeal of that section, the security is no 
longer extinct. So long as it is not extinct, the mortgage is 
liable to be redeemed and until redemption it cannot be said the. 
mortgagee loses the character of the mortgagee. Sundar Koer 
v. Rai Sham Krisheni, only stated that the interest payable 
after a mortgage decree for sale will be the interest as defined 
in the decree and not under the contract, but that would not 
prevent the application of S. 20 (2) of the Limitation Act, 
because what is received by the mortgagee after the decree will 
be payment towards the decree and therefore towards interest 
due and payable under the decree debt. Again, considerable 
reliance was placed by Mr. Bhashyam on the decision in 
Ellarayyan v. Nagaswami Aiyar2, What was decided in that 
case was that after the final decree, the right to redeem is lost. 
The learned Judges were not dealing with any question of 
limitation. No doubt there are certain obiter dicta on which 
Mr. Bhashyam relied, but if I may say so with respect, the 
learned Judges have not given due weight to the repeal of S. 89 
of the Transfer of Property Act. O. 34, r. 5-gives not only a 
power of redemption after the final decree but even after con- 
firmation of sale. Therefore until confirmation of sale, it 
cannot be said that the character of mortgagee is lost. It seems” 
to me, and I agree with my Lord, the Chief Justice, that the 
view of the learned Judges in Vaidhinadasami Aiyar v. 
Somasundram Pillai8, that even after the mortgage decree the 


1. (1906) 17 ML.J. 43: L.R. 34 LA. 9: LL R. 34 Cal. 150 (P.C.). 
2. (1926) 50 M.L.J. 612: I.L.R. 49 Mad. 691. 
(1905) 15 M.L.}. 126: I.L.R. 28 Mad. 473 (F.B.). 
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payments received by the mortgagee would be payments within 
the meaning of S. 20 of the Limitation Act, is correct. I would 
therefore agree with my Lord, the Chief Justice, in allowing the 
appeal. 

K.S. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE LAKSHMANA Rao. 
Thotabalija Puchala Somanna and Appellants* (Accused— 
another. Prisoners) 


Penal Code (XLV of 1860), S. 411—O fence under—Sentence—Accused 
being member of criminal tribe—Whether makes any difference. 





The fact that one of the accused is a member of the criminal tribe is no 
ground for differentiation of sentence so far as he is concerned, for an off- 
ence under S. 411, Indian Penal Code. 

Appeal against the order of the Court of the Session of the 
Kurnool Division in C. C. No. 33 of 1940, 


Appellants not represented. 


K. Venkataraghavachari for the Public Prosecutor for the 
Crown. 


The Court delivered the following 


` JupeMentT.—The appellants have been convicted under 
S. 411, Indian Penal Code and sentenced, the first appellant to 
rigorous imprisonment for two years and the second appellant 
to rigorous imprisonment for three years. 


There was house breaking by night and theft in P.W. 1’s 
building on the night of 27th February, and stolen properties 
‘were recovered on the information of each of the appellants 
from the place shown by him on lst March. So the appellants 
were charged in the alternative under Ss, 457 and 380 of the 
Indian Penal Code or S. 411 of the Indian Penal Code and they 
denied the alleged recovery. The trial was by jury and the 
verdict was unanimous. There was no misdirection and on the 
evidence the jury could reasonably have convicted the appellants 
under S. 411 of the Indian Penal Code. There is therefore no 
greund for interference with the conviction and the sentence of 
_the first appellant cannot be said to be excessive. That the 
second appellant is a member of the criminal tribe is no ground 
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for differentiation of sentence for an offence under S. 411 of 
the Indian Penal Code and his sentence is reduced to rigorous 
imprisonment for two years. Otherwise the appeal is dismissed. 

B.V.V. ; Sentence reduced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, JUSTICE LAKSHMANA Rao. 


Machinari Lakshmi Amma .. Petitioner* (Petitioner) 
v. 
Thundikandiyil Parkum Natukandi- Respondent (Counter- 
yil Koyithatta Krishnakurup. Petitioners). 


Criminal Procedure Code (V of 1898), S. 488—Marumakkathayam Act, 
1932—Infant son of married woman—Whether entitled to maintenance. 


Where there is a legal marriage which was not dissolved before the 
Madras Marumakkathayam Act, 1932 came into force and the income of the 
tavazhi properties is very little, the infant son of the married woman is also 
entitled to maintenance under S. 488 Cr. P. Code. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased to 
revise the order of the Court of the Sub-Divisional Magistrate 
of Calicut dated -20th December, 1939 and passed in M. C. 
No. 248 of 1939. 

T. R. Ramachandran for Petitioner. 

P. Govinda Menon for Respondent. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 

ORDER. — The marriage was not disputed and the evidence 
does not warrant the conclusion that it was dissolved before the 
Madras Marumakkathayam Act of 1932 came into force. The 
marriage has therefore to be deemed to be a legal marriage and 
on the finding of the Sub-Divisional Magistrate that the income 
of the tavazhi properties of the petitioner is very little, the 
infant son is also entitled to maintenance. The order of the 
Sub-Divisional Magistrate is therefore set aside and the petition 
is remanded to him for fixing the appropriate rate of mainten- 
ance for the petitioner and her infant son and passing the order 
under S. 488, Criminal Procedure Code. 


B. V. V. Case remanded. 





* Cr. R. Case No. 203 of 1940 
(Cr. R. P. No. 195 of 1940). 26th. September, 1940. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice ABDUR RAHMAN, 
Kuppuswami Naidu and others ... Appellants* (Plaintiffs) 
Ve 
Kuppuswami Naidu and others ... Respondents (Defen- 
dants). 


Adverse possession—Actual knowledge of person excluded if necessary— 
Forced absence from India—W hether good ground of exemption—Commence- 
ment of adverse possession. 


Where a person sues for recovery of possession of certain properties 
and the defendants set up a plea of adverse possession it is not necessary 
for the latter to show that such possession was actually known to the plain- 
tiff so long as such possession was open and capable of being known by the 
parties who were interested inthe property. It cannot be said that adverse 
possession did not start because the plaintiff was not in India, and his absence 
was enforced and not voluntary. 


Secretary of State for India in Council v. Debendralal Khan, (1933) 66 
M.L.J. 134: LR. 61 LA. 78: LL.R. 61 Cal. 262 (P.C.) relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge of Vellore in A. S. No. 54 of 1936 (A. S. No. 10 of 
1936 on the file of the District Court, North Arcot) preferred 
against the decree of the Court of the District Munsif of Rani- 
pet in O. S. No. 185 of 1934. 


C. R. Rajagopalachari for Appellants. 


N. Gopala Menon and V.M. Ramaswami Mudaliar for 
Respondents. 


The Court delivered the following 


JUDGMENT.—This appeal arises out of a suit for posses- 
sion of two items of property which were sold by the plaintifi’s 
step-mother in April, 1915 to the 1st defendant while the plain- 
tiff was undergoing imprisonment in Andamans under a 
sentence of transportation for life. The plaintiff came back 
in 1926 and brought the present suit in 1934. The properties 
changed hands in the meantime—the Ist defendant having sold 
one item to the 2nd defendant on the 27th April, 1928 and the 
second item to the 3rd defendant on the 27th June, 1928. The 
present suit was brought in January, 1934. It was decreed 
in the first instance by the District Munsif of Ranipet. On 
appeal, however, the learned Subordinate Judge of Vellore 
dismissed it on the ground of limitation. 
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The question to decide in this appeal is whether the decision 
of the learned Subordinate Judge on that question is right. 
After hearing learned counsel for the plaintiff, I have no hesita- 
tion in coming to the conclusion that it is so. It was contended 
on behalf of the plaintiff that adverse possession should not be 
held to start against him when he was not in India and his 
absence was not voluntary but enforced. This is not, however, 
a ground of exemption under the Limitation Act. Whether 
the plaintiff was voluntarily out of India or involuntarily so is 
entirely immaterial. The fact that he was not actually aware 
of the fact that other persons were in adverse possession of the 
property left by his father is also irrelevant. As pointed out 
by the learned Subordinate Judge, possession need not be 
known by the plaintiff to be adverse as long as it is open and 
capable of being known by the parties who are interested in the 
property. It was so held by their Lordships of the Privy 
Council in the Secretary of State for India in Council v. 
Debendralal Khan}. It must, therefore, beheld that the deci- 
sion of the lower appellate Court was correct. The appeal, 
therefore, fails and is dismissed with costs. 

B.VV. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — MR. JUSTICE LAKSHMANA RAO. 


S. Yegnanarayaniah .. Petitioner® ( Accused.) 
Madras Local Boards Act (XIV of 1920), Sch. IV, r. 24—Enhancement 

of tax—Notice if necessary. 

-O R, 24 of Sch. LV of the Madras Local Bcards Act does not require any 

notice before the tax is enhanced. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased to 
revise the order-of the Magistrate of First Class Bench, Amba- 
samudram dated 27th May, 1940 in S. C. No. 401 of 1940. 


K. R. Rama Atyar for Petitioner. 
The Public Prosecutor (V.L. Ethiraj) for the Crown. 


The Court made the following 
Orver.—The tax was enhanced by the Special Officer 


under r. 24 of Sch. 1V of the Madras Local Boards Act and 





* Cr. R. C. No. 504 of 1940 
(Cr. R. P. No. 479 of 1940). f 22nd November, 1940. 


1: ` (1933) 66 M.L.J. 134: L.R. 61 LA. 78: LL.R. 61 Cal. 262 (P.C.). 
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the rule does not require any notice before the tax is enhanced. 
The notice of demand was duly served and the evidence shows 
that the son of the petitioner prevented the distraint of his pro- 
perties. There is therefore no ground for interference with 
the conviction and the revision petition is dismissed. 

B.V.V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;—MR. Justice WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


P. L. P. Devarayan Chettiar .. Petitioner* (Plaintiff) 
v. 
Sp. Subramania Iyer and another .. Respondents (Defen- 
i dants). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 8, Explanation—S. (3) 
(Ui)—Renewals by two out of three original debtors—Effect—Crucial date 
for determining whether debtor is ‘agriculturist’. 

A promissory note of 1929 executed by R, S and T was discharged by 
another note of 1932 executed by them. On 29th July, 1935 the suit note was 
executed by R and S alone discharging the note of 1932. It was not a case of 
joint family debt. It was proved that in May, 1937 R had purchased lands 
and hence would be an ‘agriculturist’? under Madras Act IV of 1938. S was an 
agriculturist throughout. It was not known whether T was or was not an 
agriculturist. On an application for scaling down the debt as against R and S, 

Held, that the debt of 1932 was apparently due jointly and severally from 
R, S and T and it was discharged by another debt due from Rand S, which 
was sufficient to make the latter debt an inclusionin a fresh document, of 
the former debt. Doraikannu Odayar v.Veerasami Padayachi, (1940) 2 
M.L.J. 651 and Peria Karuppan Chettiar v. Appaji Naidu, (1940) 2M.L.J. 
786, followed. 


The liability under the 1932 note being joint and several the subsequent 
note by R and S is a renewal of the entire debt binding R and S by reason of 
the earlier note. - 

The relevant period apart from the date of the suit when a debtor has 
to be an agriculturist to claim the benefit of the explanation to S.8 is the 
period from and after Ist October, 1937 having regard to the proviso to 
S. 3 (i) of the Act. The purchase of land in May, 1937 was sufficient to 
qualify R to claim the benefits of the Act as an agriculturist. 

. Palani Goundan v. Peria Goundan, (1940) 2 M.L.J, 887 applied. 

Krishnoswami Atyar v. Nagalinga Mudaliar, (1940) 2 M L.J.174 referred 
to. 

Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 


the District Munsif of Erode in S. C. S. No. 736 of 1938. 





* C.R. P. No. 597 of 1939. 20th February, 1941. 
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K. S. Ramabhadra Aiyer and N. G. Krishnamachari for 

Petitioner. 
. V. S. Narasimhachar and N. Appu Rao for Respondents. 

The Judgment of the Court was delivered by 

Wadsworth, J.:—This civil revision petition is prefer- 
red by tbe plaintiff in a small cause suit and it raises a 
question as to the interpretation of the explanation to S. 8 of 
Act IV of 1938. The debt in question starts with a promissory 
note executed by defendants 1 and 2and one Toongan. This 
was discharged by another note of 1932 executed by the same 
three persons. On the 29th July, 1935 the suit note was execu- 
ted by defendants 1 and 2 alone discharging the earlier note of 
1932. Itis not a case of a joint family debt, the lst and 2nd 
defendants being of different castes. We have no information 
whether Toongan was or was not an agriculturist. It was 
proved that in May, 1937 the Ist defendant purchased lands 
which qualify him as an agriculturist under the Act. The 2nd 
defendant appears to have been an agriculturist throughout. 
Three contentions have been placed before us on behalf of the 
petitioner to show that the lower Court was wrong in scaling 
down the debt as against both the defendants. 


Firstly it is contended that it is not the same debt as that 
incurred in 1932, the debtors being different. It seems to us. 
that this contention must be negatived on the authority of the 
decisions in Doraikannu Odayar v. Veerasami Padayachi!, and 
Peria Karuppan Chettiar v. Appaji Noidu®. The debt of 1932 
was apparently due jointly and severally from the defendants 
and Toongan and it is discharged by another debt due from the 
defendants. This, according to our rulings is sufficient to make 
the latter debt an inclusion in a fresh document of the former 
debt. 

A further contention is that even if the suit debt is deemed. 
to be a renewal of the debt of 1932, it cannot be a renewal so 
far as Toongan’s share in the debt is concerned, he not being 
shown to be an agriculturist, and that at the most the debt is to 
be scaled down only as to two-thirds of this amount. This 
contention is apparently based on an assumption that the three 
debtors under the 1932 document were each liable only for one- 
third of the debt which does not appear to be the case. It seems 





1. (1940) 2 M.L.J. 651. 2. (1940) 2 M.L.J. 786, 
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to be an ordinary case of a joint and several promissory note, 
each of the debtors being liable for the whole debt. There is 
therefore no basis for assuming that as to one-third of the 
amount the new note is a renewal of Toongan’s debt and not a 
renewal of the liability binding the defendants by reason of the 
earlier note. 


A more serious contention is based on the assumption that 
the 1st defendant was not an agriculturist before he purchased 
the property in May, 1937. There isno finding by the trial 
Court that he was not possessed of any interest in agricultural 
land before May, 1937; but assuming this to be the case, can it 
be said that the lst defendant is not entitled to claim the benefit 
of the explanation to S. 8 by reason of the fact that at the time 
when his prior debt was discharged he had not got the qualifi- 
cations laid down for an agriculturist? We held in Krishna- 
swami Aiyar v. Nagalinga Mudaliar1, that the explanation to 
S.8 postulated that the earlier debt of which the suit debt was a 
renewal must itself have been a debt due from an agriculturist. 
In that case there was no question as tothe point of time at 
which the debtor under the prior debt had to possess the qualifi- 
cations of an agriculturist. It is, however, argued that in 
order that the antecedent debt should be due from an agricul- 
turist, it must have been due from an agriculturist, at 
least at the time of its discharge and there is a 
certain prima facie plausibility about this argument. 
It might be contended that if the antecedent debtor 
only acquired the status of an agriculturist at some later point 
of time, the antecedent debt was not due from an agriculturist 
at all. There are, however, very serious difficulties in the way 
of adopting this view. In the case reported in Palani 
Gounden v. Peria Goundan?, which was a case under S. 19 and 
raised no question of renewals, we pointed out that the essen- 
tial points of time under the Act at which the person claiming 
benefits had to prove that he was an agriculturist were 1st 
October, 1937, 22nd March, 1938 and the date on which the 
actual matter in question came before the Court. We are 
asked to addto these points a still earlier point of time namely, 
the date on which the prior document of which the suit docu- 
ment is alleged to be a renewal came to be discharged. The 
acceptance of this view involves an inquiry into the property of 
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the debtor at the time when the earlier debt was discharged 
which may be many years ago. It also involves the application 
of the definition of an ‘agriculturist’ to a state of affairs which 
cannot possibly have been contemplated by the Legislature when 
this definition was framed. The provisos to S. 3 (ii) of the 
Act are based on the state of affairs existing during the period 
immediately anterior to Ist October, 1937. If during this 
period the alleged agriculturist was assessed to income-tax or to 
profession-tax for more than a certain amount or to property-tax 
above a certain rate, he becomes disqualified from claiming to 
be an agriculturist. It is impossible to apply this definition to 
a state of affairs existing before the period contemplated in the 
proviso had begun. The result of attempting to do so would 
be to treat as an agriculturist in 1932 a person who, had he 
paid the same taxes some five years later, would not have been 
an agriculturist at all. Thatis to say, it involves the application 
of a different criterion for the status of an agriculturist to that 
contemplated in the Act by rendering inoperative the taxation 
provisos. It seems to us that this cannot be correct and it 
follows that when we say that the debt which is renewed under 
the explanation to S. 8 must be a debt due from an agriculturist 
we must necessarily mean that it must be due from a person 
who is an agriculturist during the period contemplated in the 
definition, that is to say, the period after 1st October, 1937, 
having regard to the provisos to S. 3 (a) of the Act, 

Applying this criterion to the present facts, the Ist defen- 
dant has been proved to have been an agriculturist at the time 
of the suit and also to have had the necessary qualifications 
ever since May, 1937. His debt which was discharged by the 
suit debt was discharged at a time when he may not have had 
any saleable interest in land or other qualification; but seeing 
that on the relevant dates he had the qualifications of an agri- 
culturist, we are of opinion that the debt now being scaled down 
must be treated as a renewal of a previous debt due from an 
agriculturist. 

In the result, therefore, we dismiss the revision petition 
with costs. 

K.S. Petition dismissed. 


II] THE MADRAS LAW JOURNAL REPORTS. 261 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 


Koti Nagabhushanam ... Petitioner* (Defendant) 
v. 
Chukkapalli Venkayya .. Respondent (Plaintiff). 


Madras Agriculturists’ Relief Act (IV of 1938), S.3 Gii), Proviso and 
S.8, Explanation—Sole legatee under will executing in 1936a promissory 
note in discharge of earlier pronotes executed by the testator who died in 
1935—Scaling down. 


The sole legatee under a will executed in 1936 a consolidated promissory 
note in discharge of earlier promissory notes executed by the testator who 
died in 1935. Ina suit on that promissory note, the legatee being himself an 
agriculturist applied for scaling down the debt. 


Held, that to treat the suit note asa renewal of the prior notes the 
debtor must show that the debts under the prior notes were debts due by an 
agriculturist and that the maker of the notes, the testator, was an agri- 
culturist on and after Ist October, 1937. The testator having died in 1935 
cannot be treated as an agriculturist on Ist October, 1937 and the Court 
cannot go behind the suit note in scaling down. 

Quaere, whether the legatee could claim that his note was in renewal of 
the testator’s debt in case the testator had lived long enough to make the 
definition of ‘agriculturist’ applicable to him. 


Petition under S, 25 of Act IX of 1887 praying that the 
High Cuurt will be pleased to revise the decree of the Court of 
the Subordinate Judge of Tenali im S. C. S. No. 10 of 1939. 


K. Bhimasankaram for Petitioner. 
K. Kotayyah for Respondent. 


The Court delivered the following 

JUDGMENT.— This case raises a question under the explana- 
tion to S. 8 of Act IV of 1938. The defendant was the sole 
legatee under the will of one Pitchayya who appears to have 
died about the end of 1935. Pitchayya shortly before his death 
had executed to the plaintiff a promissory note (Ex. V) dated 
the 17th August, 1935, which was itself a renewal of an earlier 
promissory note and he was also indebted to the plaintiff under 
a separate promissory note (Ex. IV) of 13th September, 1933. 
After Pitchayya’s death, the defendant under the will became 
entitled to his estate and also liable to discharge the debts and 
on 13th January 1936, he executed a consolidated promissory 
note (Ex. A) in favour of the plaintiff discharging Pitchayya’s 
notes (Exs. IV and V). In the suit on Ex. A, the question was 
raised whether the debt had to be scaled down under S. 9 as one 
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arising in 1936 or whether the defendant by virtue of the pro- 
viso to S.9 could treat the debt asa renewal of the earlier 
indebtedness of Pitchayya, calling in aid the explanation to S.8. 


There is, I think, no Bench decision as yet on the question 
whether the legatee can be deemed to be the same debtor as the 
testator whose estate the legatee has taken. But assuming for 
the moment that hecan, the question arises whether Pitchayya’s 
debt was a debt within the definition in S. 3 (iii) of Act IV of 
1938. A Bench of which I was a member held vide Krishna- 
swami Aiyar v. Nagalinga Mudaliar}, that in order to take 
advantage of the explanation to S. 8, the debtor must show that 
the antecedent debt of which the suit debt is alleged to bea 
renewal was a debt within the definition of the Act, that is, a 
debt due from an agriculturist. Ina more recent case (C. R. 
P. No. 597 of 1939 Devarayan Chettiar v. Subramania Aiyar?, ) 
the same Bench had to consider the effect of that decision 
with particular reference to the point of time at which the 
antecedent debtor must have been an agriculturist. That was a 
case in which the debtor at the time of the proceedings before 
the Court was an agriculturist, but was alleged to have acquir- 
ed that status by a purchase of land in May, 1937 and he claim- 
ed the right to treat asa renewal the discharge of a previous 
debt due from himself and others, the date of which debt was 
anterior to May, 1937, and the contention was raised that at 
the time of this antecedent debt he was not an agriculturist and 
therefore by reason of Krishnaswami Aiyar v. Nagalinga 
Mudaliar!, there could not be a renewal within the meaning of 
the explanation to S. 8. We held that this objection was unsus- 
tainable and that for the purpose of finding out whether the 
antecedent debtor was or was not an agriculturist, regard must 
be had to the state of affairs subsisting on Ist October, 1937, 
and thereafter, the reason being that the definition of an agri- 
culturist includes certain provisos which relate, only to the 
financial status of the alleged agriculturist during the two years 
anterior to Ist October, 1937, and it is impossible to apply this 
definition to the state of affairs existing before the time when 
those provisos would be effective. Now applying the logic of 
that decision to the present case, we find that the petitioner 
claims that his promissory note (Ex. A) is a renewal of two 


1. (1940) 2 M.L,J. 174. 2. (1941) 2 M.L.J. 257. 
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earlier promissory notes executed in 1933 and 1935 by the 
testator Pitchayya who died in 1935. It cannot be said that 
Pitchayya was an agriculturist at the time of his death, for by 


that time the state of affairs contemplated in the definition of . 


an agriculturist had not come into being. It seems.to follow 
therefore that it is impossible to show that these antecedent 
debts of the testator were debts due from an agriculturist. For 
all we know, had Pitchayya continued to live for another two 
years, he might have been assessed to income-tax or had to pay 
profession-tax or incurred one or other of the disqualifications 
contemplated in the definition. It follows therefore that the 
debtor is not able to show that the antecedent debts were debts 
due from an agriculturist within the definition of the Act and 
that the suit debt cannot be treated as a ‘renewal’ of those pre- 
vious debts so as to import the benefits of the explanation to 
S. 8. The debt must therefore be scaled down as a fresh debt 
coming under S. 9, which is what has been done by the Court 
below. I wish to make it clear that I am not concerned with 
what would have been the case had Pitchayya lived long enough 
to make the definition of an agriculturist applicable to him, and 
I express no opinion on the question whether in such a case a 
legatee who was obliged to pay his testator’s debt could or 
could not claim that a fresh document in discharge of the test- 
ator’s debt was a renewal thereof. 


The petition is dismissed with costs. 
K. S. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry LIONEL Leacu, Chief 
Justice, AND MR. Justice MOCKETT. 


Vasantam Venkayya .. Appellant* (1st Respondent) 
v. 
Vasantam Raghavamma .. Respondent (Petitioner). 


Husband and wife—Decree for maintenance in favour of wife—Subse- 
quent resumption of cohabitation—Effect on enforceability of decree. 

Though a Hindu wife may not sue for judicial separation she can if 
she is compelled to live apart sue for and obtain a decree directing her 
husband to maintain her. A decree obtained bya Hindu wife against her 
husband for maintenance differs in no important respect from an order for 
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permanent alimony embodied in a decree for judicial separation. Where the 
wife resumes cohabitation after obtaining the maintenance decree, the decree 
isannulled by reason of the subsequent resumption of cohabitation and 
therefore the wife cannot execute the decree. ` 


English and Indian authorities reviewed. 
Haddon v. Haddon, (1887) 18 Q.B.D. 778, applied. 
Ellen Ma Noo v. William Po Thit, (1924) LL.R. 2 Rang. 163, followed. 


Appeal against the order of the Court of the Subordinate 
Judge of Tenali in A. S. No. 63 of 1940 (A. S. No. 557 of 
1939, District Court, Guntur) presented against the order of 
the Court of the District Munsif of Tenali in E. P. No. 174 of 
1939 in O. S. No. 645 of 1928, District Munsif’s Court, 
Bapatla. 


A, Lakshmayya for Appellant. 
K. Kotayyah for Respondent. 


The Court delivered the following 


Jupcments. The Chief Justice.—This appeal raises the 
question whether a wife who has obtained a decree for mainten- 
ance can enforce it after having cohabited with her husband. 
The appellant is the husband of the respondent. In 1930 the 
respondent instituted a suit in the Court of the District Munsif 
of Bapatla for a decree for maintenance. She alleged that her 
husband had so illtreated her that she was unable to live with 
him. On the 23rd June, 1930, by consent a decree was passed 
in her favour for Rs. 120 per annum. Shortly after this decree 
had been passed the parties decided that they could live together 
happily and the wife returned to the husband. They lived 
together for several years. According to the appellant the 
second separation did not take place until the 24th August, 
1937, but according to the respondent, it took place on the 
15th July, 1935. Admittedly they lived together for over five 
years and during this period the respondent bore a son to her 
husband. On the 2nd May, 1939, the respondent filed an 
application for execution of the decree which she had obtained 
on the 23rd June, 1930. She asked for the payment of 
Rs. 663-12-0, being maintenance calculated at the decretal rate 
from the 15th January, 1935. The appellant opposed the appli- 
cation. He contended that by reason of the fact that his wife 
had returned to him and had lived with him for five years there- 
after the decree had become a nullity. The District Munsif 
overruled the objection and his decision was concurred in by 
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the Subordinate Judge of Tenalion appeal. This appeal is 
from the order of the Subordinate Judge. The appellant main- 
tains the contention which he advanced below. For the respon- 
dent it is said that the decree not having been set aside, adjust- 
ed or satisfied, she is at liberty to execute it. Her learned 
advocate went so far at one stage as to say that she could have 
executed the decree against her husband during the five years 
she was living with him but later asked the Court to regard 
the decree as being suspended during the period they were 
living together. 


In Bateman v. Countess of Rossi, Lord Eldon held the 
general doctrine to be clear, that a reconciliation after a separa- 
tion entirely did away with the effects of the separation. This 
doctrine was applied by a Division Bench composed of Hawkins 
“and A. L. Smith, JJ., in Haddon v. Haddon2 and by Jeune P. 
and Gorell Barnes, J., in Williams v. Williams’. In Haddon 
v. Haddon?, the Justices of the County of Leicester made an 
order under S. 4 of the Matrimonial Causes Act, 1878, that the 
wife should be no longer bound to cohabit with her husband and 
that he should pay to her a weekly sum for her maintenance. 
After the order had been passed the wife resumed cohabita- 
tion with the husband but the reunion did not prove to be per- 
manent. The question was whether she was entitled to enforce 
the order which she had obtained against him before she 
resumed cohabitation. It was held that the order was annulled 
by reason of the subsequent resumption of cohabitation and 
therefore the wife could not enforce payment of the weekly 
sums. Hawkins, J., said: 

“Tt is impossible to suppose that the Legislature, in giving Magistrates 
power to release a wife from the obligation of cohabitation by reason of 
imminent danger from her husband’s violence, intended to confer upon them 
jurisdiction to make an order which should give a wife liberty to live apart 
from, and resume cohabitation with, her husband when and as often as she 
should think fit, and compel her husband to maintain her at all times when 


it pleased her to separate from him, even though her safety no longer 
required a separation.” 


If she was compelled to leave him after resuming cohabi- 
tation she should apply for anew order. In discussing the 
judgment of Lord Eldon in Bateman v. Countess of Ross, 
Hawkins, J., pointed out that the general principle stated 
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by Lord Eldon was expressly recognised by the Court of 
Appeal in Nicol v. Nicoli and that in Linton v. Linton’, 
Lord Esher in speaking of weekly alimony ordered to be 
paid to a wife by the Divorce Court had said that they 
were not payments of a life annuity; they might be stopped at 
any moment if the husband and wife returned to cohabitation. 


In Williams v. Williams3, it was held that the effect of 
the condonation of an offence which is specified as a ground of 
complaint within the terms of the Summary Jurisdiction (Mar- 
ried Women) Act, 1895, does not depend on the wording of 
any section of the Act, but on the common law. In that case 
the Court had no hesitation in holding that the resumption of 
cohabitation put an end to the causeof complaint, and therefore 
the power of the Justices to make an order passed away 
altogether, . 


The decision in Haddon v. Haddont, was applied by 
Beasley, J., in Ellen Ma Noo v. William Po Thit® In that 
case the petitioner obtained a decree for judicial separation from 
her husband and embodied in it was an order for the payment 
to her of permanent alimony. The decree was passed in 1903 
and the wife lived apart from her husband until 1st, February, 
1907. On that date she returned to him and they lived together 
until the 25th October, 1921, a period of over 14 years. The 
wife then left the husband and applied for execution of the 
decree for alimony which she had obtained in 1903. Relyingon 
Haddon v. Haddon, Beasley, J., held that she was not entitled 
to execute the decree. If she desired to obtain an order for 
maintenance or alimony she was bound to institute fresh pro- 
ceedings, founded on her allegations of further cruelty. The 
same principle was applied in U Po Shein v. Ma Sein Myat, 
where it was held that a bona fide reunion must be interpreted 
as removing the basis on which an order for maintenance rests 
and therefore as vacating the order. In Syed Saib v. Meeram 
BeeT, a Division Bench of this Court held that a Magistrate 
was bound to refuse to enforce an order under S. 488 of the 
Code of Criminal Procedure on the ground that the relationship 
of husband and wife had ceased to exist since the date of the 


1. (1886) 31 Ch.D. 524. 2. (1885) 15 Q.B.D. 239 at 245. 
3. (1904) Prob. 145. 4. (1887) 18 Q.B,D. 778. 
5. (1924) I.L.R. 2 Rang. 163. 6. (1930) LLL.R. 8 Rangs 460. 
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order. The Allahabad High Court has given similar decisions. 
(See Phul Kali v. Harnam! and Shah Abu Ilyas v. Ulfat Bibi. 

The learned advocate for the respondent has relied on 
Kanagammal v. Pandara Nadar®, Pearey Lal v. Naraini4, 
Kallu Mal v. Barfo5, and Meharana Shri Ranmalsangji v. 
Bai Shri Kundankuwar® and this is a convenient stage to 
examine these decisions. In Kanagammal v. Pandara Nadar®, 
Curgenven, J., held that when a wife has obtained an order for 
maintenance under S. 488 of the Code of Criminal Procedure 
and has subsequently returned to her husband the order is not 
thereby put an end to but its operation is merely suspended 
during the period of co-habitation. This decision runs directly 
counter to the principle embodied in the judgment of Haddon 
v. Haddon#. Ican see no difference in principle between an 
order passed under S. 488 of the Indian Code of Criminal Pro- 
cedure and an order under the Matrimonial Causes Act of 1878 
or the English Summary Jurisdiction (Married Women) Act, 
1895. If the principle stated by Lord Eldon is to be applied 
there can be no question of the suspension of the order. The 
order goes entirely. 

In Meharana Shri Ranmalsangji v. Bai Shri Kundan- 
kuwaré, a wife had obtained a decree for maintenance against 
her husband and when she applied to execute it he objected tothe 
execution on the ground that she had lost her right to mainten- 
ance inasmuch as she left his house without any cause and 
without his consent. It was held that no modification of the 
decree could be allowed in execution on grounds not recognised 
in the decree itself as giving a right to such modification. This 
decision has really no bearing here. Pearey Lal v. Naraini4, 
was decided by a single Judge of the Allahabad High Court 
who concurred in the opinion expressed by Curgenven, J., in 
Kanagammal v. Pandara Nadar3. In Kallu Mal v. Barfo5, 
the question was whether reduction of a decree for maintenance 
could be claimed in execution proceedings but it was held that 
it could not. That question is also far from the present one. 

The English authorities are in favour of the appeal and 
‘most of the Indian authorities. The learned advocate for the 


1. (1888) 8 A.W.N. 210. 
2. (1896) LL.R. 19 All. 50. 3. (1926) 52 M.L.J. 176: L.L.R. 50 Mad. 663. 
4, (1935) LL.R. 58 All. 379, 5. I.L.R. (1938) All. 535. 
6. (1902) I.L.R. 26 Bom. 707. 
7. (1887) 18 Q.B.D. 778. 
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respondent has, however, suggested that the English decisions 
have no application because the provisions of the Indian 
Divorce Act cannot be applied to them and a Hindu wife is not 
entitled to sue for a judicial separation. This isan argument 
which I am not prepared to accept. It is true that the Indian 
Divorce Act does not apply to the parties and that a Hindu 
wife may not sue for a decree for judicial separation, but she 
can sue for a decree requiring her husband to maintain her. if 
she is compelled to live apart. A decree obtained by a Hindu 
wife against her husband for maintenance differs in no impor- 
tant respect from an order for permanent alimony embodied in 
a decree for judicial separation. There being no difference in 
principle I can see no reason why the English authorities should 
not be applied. 


The respondent mainly relies on the provisions of the 
Code of Civil Procedure. She points to the fact that under that 
Code a decree remains in force unless it has been satisfied or 
adjusted and the satisfaction or the adjustment has been 
recorded. The present case is not concerned with a matter of 
procedure or the adjustment or satisfaction of a decree. The 
question is whether the Court is to disregard a sound principle 
of-law and enforce a decree the basis of which has by the 
action of the parties themselves been demolished. By return- 
ing to her husband the respondent became disentitled to claim 
maintenance against him. The decree which she had obtained 
must, it seems to me, be regarded in the circumstances as 
having become ineffective. By going back to her husband the 
wife restores the position to what it was when they were 
married. It seems to me that the rule stated in Haddon v. Had- 
doni, must be given effect to here if justice is to be done. 


- For these reasons I would allow the appeal and dismiss the 
application for execution. This will not prevent the respon- 
dent from obtaining a fresh decree if she left her husband on 
the second occasion as the result of his ill-treatment of her, but 
this is not a question which can be considered in this case. 
There will be no order as to costs here or below. 


Mockett, J.—I agree withthe judgment of my Lord. I 
prefer the judgment of Beasley, J., in Ellen Ma Noov. William 
Po Thit2, -to the judgment of Curgenven, J., in Kanegammal 





1. (1887) 18 Q.B.D. 778, 2. (1924) LL.R. 2 Rang. 163. 
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v. Panadara Nadar}, and to that of Ganga Nath, J., in Pearey 
Lal v. Naraini®. I consider that the judgment of Beasley, J., 
should be followed. As the learned Judge has pointed out, and 
asmy Lord has pointed out, the decree in a case as this in the 
words of A.L. Smith, J., comes toan end from the resumption 
of cohabitation. Ihave asked the learned counsel for the 
respondent whether it is possible for him to distinguish a decree 
passed in a suit for maintenance from a decree passed 
under the Indian Divorce Act or an order passed under 
S. 488 of the Code of Criminal Procedure. He has said that 
it is impossible to do so so far as the basis is concerned. That 
must be so because the basis of all these orders is that if the 
husband neglects to maintain his wife, she by reason of his un- 
lawful neglect is entitled to maintenance. That is important in 
this case, for this reason. The parties, as my Lord has indicat- 
ed, went before the Court and admitted that shortly after the 
consent decree, they had lived together as husband and wife, 
there being a difference as to whether the period was five or 
seven years. That fact was therefore within the knowledge of 
the Court and therefore no investigation by the Court was 
required to ascertain it. In a decision of Burn, J., and myself 
in which Burn, J., gave the judgment of the Court A. A. O. No. 
446 of 1938, a question arose which is of some assistance to us 
here. It is a well-ascertained principle, and supported by in- 
numerable decisions, that an uncertified adjustment cannot be 
recognized by an executing Court. In the case before us it was 
within the knowledge of the Court from its own records that 
the decree sought to be executed had been paid. The Court 
took the view that no question of O. 21, r. 2 arose as there was 
no question of an uncertified adjustment. The only question 
was whether there was any provision in the Code of Civil Pro- 
cedure which compelled the Court to perpetrate what it knew to 
be an injustice, and the decision was that with those facts within 
its knowledge execution should be refused. I think that the 
position is analogous to this case. It was within the knowledge 
of the executing Court that the whole basis of this decree had 
disappeared by act of parties. I think that it would be equally 
wrong for such a decree to be executed with that knowledge as 
it would be to execute the decree in the case to which I have 
justreferred. Idesire toemphasise again as my Lord has done 
that nothing in the decision in any way affects the law as it has 


1. (1925) 62 M.L.J. 176; LL.R. 50 Mad. 663. 2. (1935) LL.R. 58 All. 379. 
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been held to be by this High Court in relation to O. 21, r. 2 of 
the Code. I further wish to guard myself against deciding 
anything with regard to a case in which the Court is invited to 
make an inquiry in the circumstances of the case. When such 
a case arises it can be decided. As already indicated I agree 
with my Lord that this appeal should be allowed. | 

K.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR, JUSTICE PANDRANG Row AND MR, JUSTICE 


ABDUR RAHMAN. . 
Chilakamarri Lakshminarasimhacharyulu... Appellant* (Plain- 


tiff) 
U. 
The McLaurin High School, Cocanada by Respondent 
Manager Rev. Eric L. Quirk. (Defendant). 


Master and servant—Coniract of service—Provision that appointment is 
‘permanent’ and will not ‘ordinarily’ be terminaied—Construction. 


Where a contract of service provided that the appointment was per- 


. manent and will not “ordinarily be terminated” by the employer. and the em- 


ployee’s services were subsequently dispensed with on the ground of ‘financial 
stringency, in the employer institution, in a suit for damages for breach of 


contract, 
Held, that itis not every financial stringency that would come under 


the definition of other than ‘ordinary’ but it must be of a sufficiently 
grave character as to necessitate the termination of the contract with the 
plaintiff and the burden is on the employer to prove that there was such an 
extraordinary financial stringency. 

Appeal against the decree of the Court of the Subordinate 
Judge of Cocanada in O. S. No. 22 of 1935. 

V. Govindarajachari and D. Suryaprakasa Rao for Appel- 
lant. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
D. Narasaraju for Respondent. 

The judgment of the Court was delivered by 

Pandrang Row, J.—This is an appeal from the decree 
dated 9th September, 1937, of the Subordinate Judge of 
Cocanada in O. S. No. 22 of 1935 on his file. The suit was for 
damages estimated at Rs. 10,000 for wrongful dismissal of the 
plaintiff from his appointment as First Assistant in the defen- 
dant School, namely, The McLaurin High School, Cocanada, 
which is represented in the litigation by its manager. The suit 


——, 








* Appeal No. 209 of 1938. o 11th October, 1940. 
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was dismissed with costs by the Court below and the plaintiff is 
the appellant before us. 


Two questions arise for determination in this appeal, 
namely, whether there was a breach of contract by the defendant, 
or, in other words, whether the dismissal of the plaintiff by the 
manager of the school was wrongful and if so, what is the 
amount of damages to which the plaintiff is entitled. 


So. far as the first question is concerned, a similar question 
arises in a connected appeal, Appeal No. 30 of 1939, in which 
the contract of service or employment is couched in similar 
language. In the present case, as observed already, the suit 
was dismissed, but in the connected case, the suit was decreed, 
the Court which passed that decree being the District Judge of 
East Godavari. In other words, in these two cases, two Courts 
have taken different views as to the interpretation to be placed 
on the contract and also as regards the actual financial position 
at the time when the services of the teachers were dispensed 
with. It seems desirable that we should deal with the appeals 
separately though in some respects the questions are the same in 
both the appeals. The plaintiff is a trained graduate who was 
employed in 1912 when the defendant school was started. He 
was then on a temporary basis. On 1st July, 1927, the position 
was changed to his advantage, a contract being signed between 
him and the manager on that day giving him the status of a 


permanent employee. The important portion of the contract is 
aS follows: 


“This is a permanent appointment and will not ordinarily be terminated 
‘by the Manager for reasons other than that of such conduct or unsatisfac. 
tory work as,in his opinion, unfits the teacher for his post; or by the 
teacher except for reasons which, in his opinion, make it impossible for him 
to continue in the school. Ineither case three month’s notice shall be given 
to the other party by the party that terminates the agreement”. 


Theorder of communication which terminated the services 


of the plaintiff is dated 24th January, 1934 (Ex. F). It runs as 
follows: 


“Due to the stress of extraordinary financial circumstances I hereby 
give you three months’ notice that the agreement made between you and the 
manager of the McLaurin High School, Cocanada on July, Ist, Year nil, is 
terminated from to day and that your appointment to the staff of this school 
ends 30th April, 1934.” 

This letter was sent by the Manager, Mr. Quirk, D. W. 3, 
and it purports to have been sent under the authority of the 
C. B. Mission Conference, 3rd January, 1934. Before this, 
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final notice terminating the plaintiff’s services, there was some 
previous correspondence which may be briefly referred to. On 
18th October, 1933, the then manager, Mr. Wilton, wrote a 
letter (Ex. C) which runs as follows: 

“Owing to the financial stringency a reduced scale of salaries through- 


out the Mission will come into force from Ist January, 1934. According to 
that scale we can offer you Rs. 90 per month without further increments. 


If you desire to enter into a contract with the Mission on this basis and 
to continue in your present capacity, please intimate the same below.” 
It must be mentioned in this connection that the pay that 
the plaintff was entitled to get under his contract even in 1927 
was Rs. 125 a month. Subsequent to Ex. C there was a 
reminder and a request for more time to make a decision by 
the plaintiff and finally a reply was sent by the plaintiff on 
15th December, 1933. The material part of it runs as follows: 
“I beg to state that during the period of financial stringency, | agree to 
a reduction of my salary in the maximum cut of 123 per cent. which is usual 
in all institutions public or private. Kindly consider the possibility of a 
contract on that basis, in the absence of which, the original contract stands.” 
The final notice was in answer to this letter from the 
plaintiff, terminating the services of the plaintiff with effect 
from 30th April, 1934. Later on on 23rd April, 1934, the 
plaintiff wrote again to the manager protesting against the 
termination of his services and again expressing his willingness 
to submit to a cut of 124 per cent. during the period of financial 
depression and threatening a suit in case his offer was not 
accepted. ‘The final reply sent to the plaintiff by the manager 
is Ex. H which stated that there was no breach of contract 
committed by the management and that on account of extra- 
ordinary financial conditions the management was constrained 
to make the changes and terminate his services. (Vide Ex. H 
dated 30th June, 1934.) The suit was instituted on 29th 
March, 1935. | 


The defendant’s main defence, as disclosed in the corres- 
pondence, is that the termination of the services of the plaintiff 
was necessitated by the plaintiff’s refusal to accept the reduced 
salary of Rs. 90 a month, which reduction in its turn was 
necessitated by the extraordinary financial stringency that 
prevailed at the time. Apart from their income in the shape of 
fees and Government grant, the maintenance of the school was 
possible only with the’ addition of a grant from the Mission 
whose head office is at Toronto, Canada. It is the case of the 
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defendant that the first intimation they had of this extra- 
ordinary financial stringency was a cablegram sent unofficially 
by the Chairman of the Mission, Dr. MacNeill, on 14th March, 
1933, which, was to the following effect: 

“Foreign Board facing unprecedented financial crisis: severe reductions 
likely near future: earnestly suggest missionary leaders consult immediately 
and submit to Board recommendations of voluntary reduction in salaries 
and work effective’ at earliest possible date. This message purely personal 
and unofficial.” 

It would seem that immediately on the receipt of this 
cable, a few missionaries met at Cocanada on 27th March, 1933, 
and they seem to have straightaway decided to propose at the 
regular Conference in July, that there should be a ‘downward 
revision of salary schedules of the more highly paid Indian 
workers’. It would appear from the evidence that this descrip- 
tion would take in every Indian worker paid more than Rs: 21 
a month. It will at once be seen that this proposal which was 
ultimately carried into effect after approval by the Conference 
in July and subsequent approval by the Home Board on 25th 
October, 1933, went very much: further than the information 
before the meeting justified, because, what the cablegram had 
stated was that recommendations in respect of voluntary reduc- 
tions of salaries and work should be made as soon as possible 
and there was no suggestion’ as to the extent of the reduction 
that would be necessary and no hint of any lowering of salaries 
even in the case of existing and permanent employees. In any, 
case, this proposal seems to have met with the approval of the 
Conference in July, 1933. At the same time, so far as the 
missionaries ` themselves are concerned, their proposal was 
that there should be a cut in salaries. Between these two 
dates, there was a meeting of the Home Board early in 
May, 1933 at which a statement of the financial position of the 
mission was read and a copy of the statement was forwarded 
to the missionaries in India. It is however unnecessary to go 
into the question of the financial condition of the Mission in 
Canada because it was admitted by both the parties in the 
Court below that what the Court had to consider was, not the 
financial condition of the Home Board but thé financial condi: 
tion of the Indian branch of the Mission in 1933 and the early 
part of 1934. It is obvious that so fat as any reduction in the 
salaries or expenditure of any other kind in India was concern- 
ed, there could’ be a necessity, to -effect it only if there was an 
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anticipated reduction in the income of the Indian branch. In 


‘short, unless there had been or there was going to be a serious 


reduction in the contribution made by the Home Board to the 
Indian branch of the Mission, there would not have been any 
necessity to effect any economies or make any reductions in 
salary. Unfortunately, so far as this aspect of the case is con- 
cerned, there is very little evidence as to the information that 
was before the school authorities (including in this phrase not 
merely the Manager but also the Conference which appears to 
have exercised some power of supervision over the school 
finances) when they decided to put into force the reduced scale 
of salaries even in the case of existing permanent employees 
and authorised the giving of a notice like Ex. F to the plaintiff. 
So far as Ex. C dated 18th October, 1933 is concerned, 
it would appear that it was sent even before the Home 
Board had approved the scheme of reduced salaries being 
applied even to existing employees, for the communication 
sent by the Home Board after their meeting in May, 1933, was 
substantially to the effect that alternative budgets should be 
sent for the year 1934 on the basis of a reduction in the grant 
from the Home Board of 124 percent. and 162 per cent. 
respectively and a note was added to the effect that at that 
moment the best that could be done was to limit the reduction 
to 124 per cent. but that it might be necessary to make the 
larger reduction of 16% per cent. In short, the information 
which the Conference had before it in July, 1933, was that in 
all probability there would be a reduction in the grant from the 
Home Board to the extent of 123 per cent. and that the reduc- 
tion might be even as much as 163 per cent; in other words, 
that the reduction was likely to be jth and might even have 
to be ith. The actual reduction made in the salaries by the 
scheme approved by the Conference in July, was however much | 
more drastic, because, in some cases the reduction was as 
much as 38 per cent. and the average was 22 percent. It is 
clear therefore that the scheme went very much beyond what 
the situation required. There is, moreover, no clear evidence 
as to whether the threatened reduction by 123 per cent. or 
162 per cent. was actually made in the budget of 1934. It is 
extraordinary, but the fact remains, that there is no clear 
evidence to show what was the actual reduction made by the 


Home Board in their contribution for the year 1934. No com- 
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munication or paper has been put before us from which it can Lakshmi- 
be seen at a glance what the contribution by the Home Board ga a 
was in 1933 and what it was in 1934. No doubt, in respect of NANA 
the High School, with which we are concerned in this case, High 
there is the evidence of the Manager given in cross-examination Path 
to the effect that the monthly contribution in 1933 was Rs. 548 Berard 
and the contribution in 1934 was Rs. 439-11-1. This, however, Row, J 
is not sufficient, because, it is admitted that the High School is . 
onlyone of several institutions which have, so tosay, a common 
finance. The Manager himself admits that though separate 
accounts were kept, the finance of all the institutions is treated 
as one unit. In his own words: 

“ The accounts of the two schools, the High School and the Training 
School are kept separate but are grouped together for institutional 
finances”, 


Again, he stated in his examination-in-chief that the: 

“Mission makes a grant inthe name of the defendant school but itis 
divided into four heads, the defendant school, the Training School, the 
Manual Training School and the Hostel.” 

These figures, namely, the grants made by the Mission in 
Canada for all these four institutions for the year 1933 and for 
the year 1934 are not before us, because the figures given by 
the Manager in his cross-examination relate only to the grant 
actually allocated to the High School proper by the local 
authorities here. It is, therefore, not inaccurate to say that 
there is no evidence before us to show what was the actual 
reduction in the grant made by the Board in Canada in its 
contribution to the Indian branch for the year 1934. Assuming 
however that the threatened cut in the grant which was fore- 
shadowed in the cable and in the proceedings of the Board in 
Canada, was sufficient to justify the need for a reduction of 
salaries, it would have justified the imposition of a cut of 
124 per cent. or so. The Manager himself, in his letter to the 
Director of Public Instruction (Ex. XX) admitted that to meet 
the 124 per cent. Mission cut, a 12} per cent. cut on the Mission 
institutions would have been sufficient to meet the expected 
deficit for 1934. He also admitted in that letter that for 1934 
only a 12% per cent. cut was made on the Indian work but 
nevertheless a more drastic reduction was made in the salaries 
because the Conference 


“ decided to make a permanent new scale which should meet the situa- 
tion with which the Mission was faced”, 
(J r 
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In his evidence also, the Manager, as D. W. 3, admits that 
during 1934 the cut on the institutions was only 124 per cent. 
This discussion of the evidence is sufficient to show that while 
a case could be made out for reduction in salaries to the extent 
of 121 per cent. either in the shape of compulsory reduction or 
of voluntary cuts, there was no need to make a more drastic 
reduction of salary even in the case of existing employees and 
in particular of employees who enjoyed the privilege of being 
permanent employees with contracts in their favour. 

This leads us to the question of the interpretation of the 
contract in this case. The two words in the contract which are 
relied upon are the words ‘permanent’ and ‘ordinarily’, which 
are found in the following sentence: 


“This is a permanent employment and will not ordinarily be terminated 
by the Manager for reasons other than that of such conduct or unsatisfac- 
tory work”, 


It is not necessary to consider the exception of bad conduct 
or work, because it is not the case of the defendant that the 
dismissal or termination of services in this case was on account 
of unsatisfactory work or conduct. Throughout, the reason 
for the act complained of by the plaintiff has been the extra- 
ordinary financial circumstances which faced the Mission in 
India. Mr. Govindarajachari for the plaintiff-appellant relies 
on a comparatively recent ruling of the Court of Appeal in 
England in Salt v. Power Plant Co. Lid.1 The agreement 
in that case contained the following relevant words: 

“Tn the absence of such notice the engagement to remain in force asa 


permanent one subject to your continuing to perform your duties to the 
satisiaction of the directors.” 


It was argued in that case on behalf of the company that 
the word ‘permanent’ was used in the same sense as a perma- 
nent civil servant as opposed to a temporary civil servant and 
that the use of the word was compatible with the employment 
being from year to year. This argument was repelled by the 
Court of Appeal which observed that actually this argument 
amounted to saying that permanent does not mean permanent 
but means an engagement which can be determined at any time 
by notice expiring on 31st December, or at any other time in 
the year, and it was held that the words mean that the plaintiff 
in the suit was to have a permanent employment, that is 
employment for life, subject to the proviso contained in the 


ed 








1. (1936) 3 A.ELR. 322, 
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agreement, namely, his continuing to perform his duties to the 
satisfaction of the directors. In the present case, there is not 
only the use of the word ‘permanent’, but also the additional 
words which have been quoted above which provide so to say 
against termination of the employment. In substance, omitting 
the cases of dismissal for bad conduct or work, the words are: 
this is a permanent appointment and will not ordinarily be termi- 
nated by the Manager. Unless the word ‘ordinarily’ is given 
such a meaning as to nullify the effect of the word ‘not’ preced- 
ing it, it is impossible to interpret the contract in the way pressed 
before us by the learned Advocate-General, namely, that in spite 
of the appointment being declared to be permanent and in spite of 
the words which provide that the appointment will not ordi- 
narily be terminated by the Manager, nevertheless, if the mana- 
gement at any time in its opinion thought that the circumstances 
were other than ordinary, it could validly terminate the appoint- 
ment and the Court would have no right to canvass the reasons 
which led the management to form the opinion that the circum- 
stances were other than ordinary ot required the termination of 
the services. We-are unable to accept such an interpretation 
of the contract in the present case. ‘Ordinarily’, no doubt, must 
be given its full force but the meaning of this word as well as 
of all words in ordinary use must be their ordinary meaning. 
It means, in our opinion, that in other than ordinary circum- 
stances, or, to put it differently, in exceptional or special or 
unusual or extraordinary circumstances the management shall 
not be prevented by the contract in doing what these extraor- 
dinary or unusual circumstances required ; and the management’s 
right to terminate the services must be a right which can be 
made the subject of examination by a Court. It is more or less 
on this basis that the case proceeded in the Court below, that 
the reason given for the act complained of, namely, the extra- 
ordinary financial stringency, must be established by the defen- 
dant and must be shown to have necessitated the termination of 
the services. As the lower Court put it, it is not every finan- 
cial stringency that would come under the definition of ‘ordin- 
ary’ but it must be of a sufficiently grave character and what 
has to be considered in the present case is, whether the financial 
stringency was of such grave character as to necessitate directly 


a revision of the scales of pay and indirectly the termination 
of the contract with the plaintiff. This appears to us to 
interpret the contract in a reasonable and correct way. The 
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‘extreme’ contentions on both sides appear to be extreme in 
reality. They were put forward before us as extreme conten- 
tions and they do not deserve to be regarded in any better light. 
On the one side, it was argued that it was for the management 
to decide whether the circumstances had changed and thus to 
terminate the services at their discretion and that their act 
could not be questioned in a Court of law. On the other side, 
it was contended that the word ‘ordinarily’ practically meant 
nothing and that actually the management had no right to 
terminate the services except on the grounds of bad conduct or 
work. We dismiss both these contentions as not being suppor- 
ted by the language found inthe contract. 


It would follow from what has been already stated regard- 
ing the facts of the case, that even the existence of an extra- 
ordinary financial stringency has not been clearly established. 
Even assuming that there was a financial stringency, which was 
brought to the notice of the Indian branch by the Home Board 
in March, 1933, the stringency was not sufficiently stringent to 
necessitate a permanent and unduly drastic reduction in the 
salaries of the existing permanent staff. There was in particu- 
lar no reason why the remedy that was found to be sufficient 
and proper in the case of the missionaries themselves should not 
have been considered sufficient to meet the needs of the situa- 
tion in the case of what are described as the more highly paid 
Indian workers, who are not more highly paid than the mis- 
sionaries themselves. It is contended before us that the local 
authorities preferred to make a greater reduction in the salary 
of the Indian employees than the needs of the situation 
demanded, with the idea that the economies thereby effected 
would make their own sacrifice a little less than what it 
might otherwise have to be. We are not prepared to go to 
the length of saying that this was done with this object, though 
it is impossible to reject the contention entirely that some such 
impression might have had its effect on the final decision of the 
Conference. It is also possible as argued, though there is no 
evidence on the subject, that with the reduced salaries it was 
thought possible to get sufficiently qualified persons for the 
work owing to the increase in the number of unemployed 
qualified men. Whatever the other motives might have been, 
we are prepared to assume that the motives of those who 
effected the reduction complained of in this case were not other 
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than honest. We are unable to say that the defendant has 
satisfied us that there was such an extraordinary financial 
stringency as made it necessary to make a drastic reduction of 
the kind that the plaintiff complains of. In other words, there 
was no justification or need for reducing the salary of the 
plaintiff by as much as 28 per cent. especially when he had 
offered, even before the final notice was given to him, to submit 
to a cut of 12} per cent. We are therefore satisfied that in this 
case the termination of the plaintiff’s services was wrongful 
because it amounted to a breach of the contract Ex. A. 

The only other question relates to the quantum of damages. 
The plaintiff’s exact date of birth is not given in the evidence 
but it is clear, and the fact is admitted, that he was 53 years 
old when he was given notice of termination of his services. 
Though the contract merely says, ‘permanent’ and though the 
word ‘permanent’ may in a proper case be taken to mean for 
life, nevertheless, in the matter of appointment of teachers in 
schools, it is the general usage, so to say, for the educational 
institutions not to continue to employ teachers who have passed 
the age of sixty, the ordinary age of superannuation being 
fifty-five, those who are over fifty-five being kept on till sixty 
in case the management is of opinion that they are fit to per- 
form their duties efficiently. This usage prevailing in the 
educational world must be deemed to be part of the contract 
and it is impossible in our opinion to regard the contract as 
being one for life having regard to the conditions and 
usages known to both the parties at the time of the contract. 
It is not necessary to elaborate this aspect of the case because 
the plaintiff himself has not made the claim that the contract 
gives him an appointment for life. He has claimed only on the 
basis that he would have been entitled under the contract to 
continue in service till sixty and he does not contend that even 
during this period he cannot be sent away if found to be not fit 
for work. The lower Court has found that the plaintiff would 
have been entitled under the contract to continue till he was 
60 years old. There is a qualification introduced by the Court 
below to this finding. In paragraph 44 of the judgment which 
contains the finding, the lower Court observes as follows: 


“I hold that painoni is physically fit to continue in service till he comp- 
leted 60 years of age. I hold that but for the plaintiff’s growing incapacity 
to teach, he could have gag in service till he completed 60 years”. 

It must be remembered in this connection that the 


first finding is to some extent an attempt to forecast the 
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future, because the plaintiff had not attained the age of 
60 when the lower Court pronounced its judgment and it 
was certainly impossible for the lower Court to hold that 
he-is physically fit to continue till he completed 60 years 
of age. In fact, no one can be so positive about any- 
one’s health and even continued existence. It would seem 
that even the lower Court was thus of opinion that there 
was a growing incapacity to teach though the lower Court 
appears to have also thought that but for that growing in- 
capacity he -could have continued till he completed 60. It is 
obvious that under the contract if the growing incapacity for 
service really made the plaintiff unfit to perform his duties 
efficiently, his services could have been terminated by the 
management. There is also the statement of the Manager as 
D. W. 3 to the effect that the plaintiff was never a good teacher 
in his subject and it would appear that the inspection reports by 
the Governmont educational authorities were not quite favour- 
able to him. The inspection reports show that from 1928 
adverse remarks were being made about the teaching in history. 
Having regard to the facts in this case, it is extremely unlikely 
that the plaintiff would have been retained in service by the 
Manager after he attained fifty-five years. The chances of his 
retention upto sixty were so remote that it is not possible in 
our opinion to allow him damages on the basis that he would 
have continued in'service till he completed 60 years. Under the 
circumstances, ‘damages have to be calculated on the basis that 
he was likely to have continued i in service only till he completed 
fifty-five years., Having regard to this important considera- 
tion and having , in mind the other circumstances as well 
—wwhich bear on the. question of damages, we are of opinion 
that damages to the extent of Rs. 3,000 would be a reasonable 
compensation for the breach’ ‘of contract established in this 
case. There would be a decree accordingly for this amount 
against the properties of the institution, the appeal being 
allowed to this “extent. Tlie plaintiff-appellant will have his 
proportionate costs on this amount in this Court and in the 
Court below to be paid by the defendant. The decree amount 
will bear interest at 6 per cent. per annum from this date until 
the date of realisation. | 

K.S. NAN Appeal allowed in n 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. } 
PRESENT :— SIR ALFRED Henry LioneL Leac, Chief 
Justice AND MR, JUSTICE VENKATARAMANA RAO. 


Messrs. Sha Moolchand Kesarimull by 
its partner Mita Lal. : A ppellant* (Plam- 
tiff) 
D. 
Messrs. Associated Agencies, a Firm 
of Merchants, Mount Road, Madras. Respondent (Defen- 
dant). 

‘| Sale of goods—C.L.F. contract—Printed form with type-writien portion— 
Ctnflict— Construction—Contract for sale of goods to be delivered in two 
in, talinents—Wrongful refusal by buyer to take delivery of first instalment— 
R ght of seller to cancel contract and claim damages. 

| If the type-written and printed portions of a contract can be read to~ 
gether effect must, of course, be given to all the provisions, but if the printed 
pijrtion cannot be reconciled with the type-written portion the type-written 
p>rtion must prevail. 

In deciding whether there has been a repudiation of the contract regard 
niust be had to the ratio quantitatively which the breach bears to the contract 
afd the degree of probability or improbability that the breach will be 
répeated. When there is a contract for the sale of goods to be delivered in 
two equal instalments and the buyer wrongly refuses to take delivery of the 
first instalment the breach of contract is so extensive that the seller is entitl- 
ed to cancel the contract and be compensated for any loss suffered by him. 

Appeal against the judgment and decree of the Honour- 
able Mr. Justice Gentle dated 30th January, 1940 and passed in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No. 215 of 1939. 

K. Rajah Aiyar, K. S. Rajagopalachari and P.V. Subra- 
manyam for Appellant. 

T. A. Rangachari for Respondent. 

The Court delivered the following 

Jupements. The ,Chief Justice.—The appellant sued on 
the Original Side of this Court to recover a sum of Rs. 7,920 
claimed as damages for breach of contract. The appellant also 
asked for an order directing specific performance of part of the 
contract and put his claim for damages hare in the alternative. 
The nature of the contract, however, precludes any decree for 
specific performance being granted and the claim for damages 
alone calls for consideration. Mr. Justice Gentle who tried the 





* O. S. A. No. 22 of 1940. 24th April, 1941. 
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suit came to the conclusion that there had been no breach of the 
contract by the respondents, but the appellant himself had 
broken it. 


The contract is partly type-written and partly printed and 
is dated the 5th July, 1939. A printed form commonly used by 
the respondents, who are a firm of merchants carrying on busi- 
ness in Madras was used, but the main provisions were inserted 
by means. of a type-writer at the beginning of the document. 
By the type-written portion, the appellant agreed to buy and the 
respondents agreed to sell sixty bottles of quicksilver, each 
bottle to contain 34.5 kilograms net. The quicksilver had to be 
obtained from Italy and it was stipulated that there should be a 
shipment of half the quantity in July and half in August, 1939. 
The type-written portion of the document includes these terms: 

“ Price.—£ 16-12-0 per steel bottle, C.I.F. Madras. 
Terms.—Docutnent against sight payment”. 

It is a C.I.F. contract and if the document had stopped at 
the end of the type-written portion there could be no doubt that 
the appellant would have made himself liable to pay for each 
consignment as soon as the bill of lading andthe other shipping 
documents were presented to him, irrespective of the arrival of 
the goods. Mr. Rajah Aiyar on behalf of the appellant has 
rightly conceded this, but he relies on the following statement 
in paragraph 3 of the printed conditions: 

“On arrival of the steamer by which the goods have been shipped, the 


indentor shall take up the documents. The documents shall be delivered 
against payment only.” : 


He says that this clause gave him liberty to refuse to pay until 
the goods had actually arrived in Madras. The case for the 
respondents is that the printed clause is in direct conflict with 
the type-written portion of the document and that the type- 
written portion must prevail. 

The goods comprising the first consignment were duly 
shipped from Italy, but the ship never arrived in Madras. 
The goods were placed on board a German vessel and was at 
sea when the present war broke out on the 3rd September, 1939. 
The vessel was apparently in the vicinity of Mormagao in 
Portuguese territory on the out-break of hostilities and sought 
refuge there. The August portion of the contract was duly 
shipped on a Dutch vessel and arrived in Madras on the 19th 
September, 1939. On the 18th August, 1939, the respondents 
wrote to the appellant informing him that they had received the 
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relevant shipping documents with regard to the first consign- 
ment and they would be sending their invoice for the amount 
due in respect of the goods in the course of the week. The 
invoice and the relative shipping documents were forwarded to 
the appellant the next day and on the 23rd August, the respon- 
dents wrote to the appellant enclosing a copy of the invoice 
which had been certified by the customs and asked him to pay 
the amount into the Eastern Bank, Ltd, Madras. On the same 
day, the manager of the Eastern Bank, Ltd., wrote to the 
appellant informing him that he had received instructions to 
collect the amount and requested him to make arrangements for 
payment. The appellant took no notice of these communica- 
tions. On the 8th September, 1939, the respondents wrote to 
him demanding payment within 24 hours and informing him 
that on his failure to comply with the demand, the contract 
would stand cancelled and he would be held responsible for the 
damages which might be incurred as the result of his non-com- 
pliance with the demand. This letter brought a reply from the 
appellant two days later, in which he stated that he would 
make arrangements for payment to the bank as soon as the 
steamer had arrived in port. He did not challenge the validity 
of the respondents’ demand for immediate payment. 


When the second consignment arrived on the 19th Septem- 
ber, 1939, the appellant, through an advocate, wrote to the 
respondents claiming that delivery should be given to him, but 
the respondents refused to do so on the ground that the contract 
had been cancelled by reason of the appellant’s breach in respect 
of the first consignment. Thereupon the appellant filed this 
suit. He maintained that he was fully justified in refusing 
to pay for the first consignment until the ship carrying the 
goods had reached Madras, and that as there had been no 
breach of contract on his part he was entitled to delivery of the 
goods which had been consigned in August, and had arrived 
here in September. He also averred that even if there had 
been a breach of the agreement on his part, the breach was not 
of a nature which warranted the respondents cancelling the 
contract, and therefore he was entitled in law to delivery of the 
second consignment. The learned Judge decided against the 
appellant on all his contentions. 


The contract is a C. I. F. contract, whether it is to be con- 
strued in the way the appellant would have it construed or in 
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the respondents’ way. The effects of a C. I. F. contract are 
fully. stated in the judgment of Kennedy, L.J., in Biddel Bros. 
v. E. Clemens Horst Col, which received the approval of the 


= House of Lords (1912 A.C. 18). The tender of the goods 


under a C.I.F. contract is effected by the tender of the bill of 
lading and accompanied, in case the goods have been lost in 
transit, by the policy of marine insurance, which it is the seller’s 
duty to take out for the protection of the buyer. As the 
result of the decision in Biddel Bros. v. E. Clemens Horst Co}, 
itis now settled law that in the absence of any stipulation with 
regard to the time for payment, the payment must be made 
when the bill of lading and other necessary shipping documents 
are presented to the buyer, provided, of course, that the goods 
have been shipped within the stipulated period and the docu- 
ments are presented at a reasonable time. 


Tf the type-written and printed portions of the contract can 
be read together, effect must, of course, be given to all the 
provisions, but if the printed portion cannot be reconciled with 
the type-written portion the type-written portion must prevail. 
See Gumm v. Tyre®, and Glynn v. Margetson & Co3. In 
Glynn v. Margetson & Co.8, the House of Lords had to 
construe a charter party, and in his judgment in this case Lord 
Herschell said: 


“Where general words are nsed ina printed form which are obviously 
intended to apply, so far as they are applicable, to the circumstances of a 
particular contract, which particular contract is to be embodied in or intro- 
duced into that printed form, I think you are justified in looking at the main 
object and intent of the contract and in limiting the general words used, 
having in view that object and intent”, 


_ Lord Halsbury agreed and in so doing laid stress on the 
principle stated by Lord Ellenborough in Robertson v. French 
where Lord Ellenborough said: 


' “The words superadded in writing (subject indeed always to be 
governedin point of coristruction by the language and terms with which 
they are accompanied), are entitled nevertheless, if there should be any 
reasonable doubt upon the sense and meaning of the whole, to have a greater 
effect attributed to them than to the printed words, inasmuch as the written 
words. are the immediate language and terms selected by the parties them- 
selves for the expression of their meaning, and the printed words are a 
general formula adapted equally to their case and that of all other contrac- 
ting parties upon similar occasions and subjects”. 





1. (1911) 1 K.B. 934. 
2 “ (1864) 33 LJ. Q.B. 97. 3. (1893) A.C. 351. 
ue A 4, (1803) 102 E.R. 779 at 782: 4 East 130 at 136, 
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The same principle has been accepted in India. See Paul 
Beier v. Chotalal Javerdas!, and Mohanlal Kashinath v. Krishna 
Premji & Co.2 

Therefore Cl. 3 of the printed terms of this contract must 
be given effect to if this can be done without doing violence to 
the type-written portion, but not otherwise. Before turning to 
examine in detail the two portions of the document, I would 
mention that this contract was entered into at a time when war 
clouds were gathering. The goods had to be obtained from 
Italy, a direction from which some of the war clouds were 
coming. The printed form represented the usual conditions on 
which the respondents did business in normal times. Therefore 
it can be well understood that in entering into the contract the 
sellers insisted that the buyer should pav the price as soon as 
the bill of lading and other relevant documents were presented 
to him. The intention of the parties must be gathered from 
the words used, but in deciding what was the intention the 
Court is not called upon to ignore the surrounding circum- 
stances. 

I have already indicated that in my opinion the type-written 
portion of the document, if read alone, entitled the respondents 
to present the bill of lading and other documents to the appellant 
when they did and that the presentation required him to pay 
then and there for the goods represented by the documents. 
Reading the type-written portion in conjunction with the printed 
portion I am of the opinion that there is a direct conflict. The 
expression “at sight” means on demand, and therefore the 
words “document against sight payment” can only mean that 
the appellant was to pay when the documents were presented to 
him. The printed portion relied upon by the appellant stipul- 
ates that the appellant should only be required to pay after the 
arrival of the steamer in Madras. Mr. Rajah Aiyar has 
suggested that the two portions can be reconciled by reading 
them as embodying these conditions: (1) tne appellant should 
not be required to pay until the goods arrived (2) after arrival 
the appellant should pay as soon as the shipping documents 
were presented to him. I cannot accept this construction. In 
the type-written portion of the document, which is the governing 
portion, there is an unqualified statement to the effect that 
goods must be paid for at sight, that is, whenever the shipping 





1, (1904) LL.R. 30 Bom, 1, 2. (1927) 30 Bom,L.R. 415, 
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documents were presented. The subsequent printed condition 
is a negation of this condition. The learned Judge has read 
the contract in this way and I am in full agreement with what 


_he has said. The parties could, of course, have contracted that 


payment should not be demanded until after the arrival of the 
goods, but this they have not done, and no doubt the war clouds 
were responsible for the respondents refusing to do business in 
these goodson the condition to be found in Cl. 3 of their printed 
form. The appellant having refused to pay the price of the 
goods comprised in the first consignment when the documents 
were presented to him and payment demanded means it that he 
broke the contract and therefore can have no claim in respect 
of that consignment. 

It remains to decide whether the appellant had the right of 
demanding that delivery should be made of the goods consigned 
in August, 1939. In Maple Flock Co., Lid. v. Universal Fur- 
niture Products (Wembley) Lid.) Lord Hewart, C. J., in 
delivering the judgment of the Court of Appeal pointed out 
that in deciding whether there has been a repudiation of the 
contract, regard must be had first, to the ratio quantitatively 
which the breach bears to the contract as a whole, and secondly 
the degree of probability or improbability that the breach will 
be repeated. In the present case Gentle, J., considered that the 
reasons given by the appellant for refusing the first consignment 
was a breach which the respondents might well expect to be 
repeated with regard to the second half of the consignment and 
I see no reason for dissent from this opinion. The first con- 
sideration referred to by Lord Hewart, C. J., also applies here. 
The breach which took place when the appellant refused to pay 
for the first consignment was a refusal to perform the contract 
to the extent of one half. When there is a contract for the 
sale of goods to be delivered in two instalments and the buyer 
wrongly refuses to take delivery of the first instalment the 
breach of contract is so extensive that the seller is entitled to 
cancel the contract and be compensated for any loss suffered by 
him. In Honck v. Miller2, the Court of Appeal held that a 
seller was entitled to cancel a contract when the buyer had 
refused to take delivery of goods representing one-third of the 
total sold under the contract. The considerations which 
applied in the Mersey Steel & Iron Co., Lid. v. Naylor, Benzon 





1, (1934) 1 K.B. 148. 2. (1881) 50 L.J. Q.B..529: L.R. 7 Q.B.D. 92. 
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& Co.,1 do not arise here, but Honck v. Miller?, has direct 
bearing. I hold that the contract was lawfully cancelled by the 
respondents and consequently the appellant had no claim to the 
goods which comprised the second consignment. 

For these reasons I would dismiss the appeal with costs. I 
also consider that there should be a certificate for two counsel. 

Venkataramana Rao, J.—I agree with my Lord the Chief 
Justice that the view of Gentle, J., on both the points is correct 
and the appeal should be dismissed with costs. 

Ss —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE ABDUR RAHMAN. 

Valur Krishna Menon and others .. Appellants* (Defendants 
Nos. 2, 5 and 6 Appel- 


lants) 
v. 
Puthan Veettil Kurungara Kunhu Respondenis (Plaintiffs 
alias Devu Amma and others. and Defendants Nos. 1, 


3 and 4 Respondents). 


Will—Construction—Property bequeathed to wife and his children by 
her—Wife and children, whether take as tenants in common—Wife represent- 
ing children in prior litigation—Sale in execution of decree therein, tf will 
bind children—Incidents of tavazhi inconsistent with provisions in will— 
Infevence—Malabar law. 

A testator bequeathed certain properties by his will to his wife and 
children, one of whom had been born when the will was executed and the 
other was born later. The will recited inter alia that the bequest was to 
operate in favour of the daughter already born as well as of all progeny that 
might yet be born to him by his wife, that the legatees should have joint 
possession and enjoyment holding the properties as his legal representatives 
and heirs, that in realising outstandings the wife was to act as the guardian 
of the children who had not come of age and that none but the wife and 
children shall have any right tothe properties. The present suit was 
brought by the children for partition and recovery of possession of 2 of 
the properties on the ground that they and their mother took as tenants in 
common under the will, and a sale of the properties in execution of a decree 
obtained on the basis of a mortgage executed by their father, ina suit to 
which their mother alone was a party, would not bind their shares, she 
having no right to represent them as karnavathi. On the question whether 
the bequest in favour of the wife and children constituted a tenancy in 
common or whether they became joint tenants forming a group of tavazhi 
with the incidents of a Marumakkathayam tarwad and continued to remain 
so even after the wife married again after her first husband’s death and had 
children by the second marriage, 
a a aa 

” S. A. No, 162 of 1938. i 

1. (1884) 9 A.C. 434. PADAN AAN, 
2 (1881) 50L.J.Q.B. 529: L.R. 7 Q.B.D, 92. 
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Held, that if a tavazhi was to be understood as consisting of a mother 
and her children and descendants in the female line, as observed in Moithiyan 
Kutty v. Ayissa, (1928) I.L.R. 51 Mad. 574: 55 M.L.J. 208, the provisions in 
the willin the present case being in conflict with the underlying idea of a 
tavazhi and the intention of the testator being to bequeath the property to his 
wife and his own offspring by her, the beneficiaries took only as tenants 
in common. that being so, the mother could not have represented her 
children (the present plaintiffs) in the previous litigation and therefore the 
sale in execution of the decree therein was not binding upon them. 


Appeal against the decree of ihe District Court of North 
Malabar in A. S. No. 216 of 1936, preferred against the decree 
of the Court of the Additional District Munsif of Tellichery in 
O. S. No. 477 of 1934. 

` P. Govinda Menon for Appellants. 


O. T. G. Nambiar and A. Achuthan Nambiar for Respon- 
dents. 

The Court delivered the following 

JUDGMENT, — This appeal arises out of a suit for partition 
and recovery of possession of two-thirds share in the property 
bequeathed by the plaintiffs’ father Narayanan under a will 
dated the 21st January, 1921, Ex. A, to his wife and children, 
one of whom had been born at the time when the will was exe- 
cuted and the other was born later. The suit was brought as 
the property was alleged to have been owned by the plaintiffs as 
tenants in common with their mother who had no right to 
represent them as a Karnavathi in the suit (O. S. No. 203 of 
1932) instituted on the basis of a mortgage executed in favour 
of the second defendant by their father. To this suit the plain- 
tiffs’ mother alone was made a party and the plaintiffs were 
not impleaded. It was decreed but it was contended in the 
present suit that the decree was not binding on the plaintiffs and 
their shares which were two thirds in the property bequeathed ` 
by their father remained unaffected by the decree and the pur- 
chase of the same by the decree-holder was invalid. The 
decree-holder assigned the property after his purchase to the 
three persons who were also made parties to the present action. 
This was decreed by both the Courts below and defendants 2, 
5 and 6 have preferred the present appeal. 


The interesting question whether a bequest by a father in 
favour of his wife and children constitutes a tenancy in common 
or whether they became joint tenants forming a group of 
tavazhi with the incidents of a Marumakkathayam tarwad and 
continue to remain so even after the wife is married to another 
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person subsequent to her first husband’s death as a result of 
which there are fresh offspring has been debated before me in 
this appeal. Relying on the natural presumption that the 
bequest or gift must have been intended to be made by the 
father to his own children and not to the offspring of another 
marriage, the answer was given in two decisions of this Court 
that the latter, could not partake of any share or interest in the 
properties given by a person who was not their own father. 
But in arriving at this result two methods were adopted by the 
two division benches of this Court who decided those cases. 
Since the decision of the Full Bench in Chakkra Kannan v. 
Kunhi Pokker1, was to the effect that if the father gave a pro- 
perty to his wife and children they would take it or would in 
any case be presumed to do so as members of a tavazhi, unless, 
a contrary intention had been expressed by the donor or the 
testator and Mr. Justice Sadasiva Aiyar who had considerable 
experience of Malabar law and customs had observed in the 
Full Bench decision referred to above that in such cases two 
small tavashis or groups might be taken to have come into exis- 
tence, the members of one group not sharing with the members 
of the other—their mother being the common factor to both of 
them or perhaps even more, if she had married more than twice 
and had children by each marriage, a division bench of this 
Court (Imbichi Beevi Umma v. Raman Nair)2, of whom Mr. 
Justice Phillips at least had large judicial experience in this 
presidency, took the same view as was expressed by Sadasiva 
Aiyar, J., in the above stated Full Bench case. Inasmuch asa 
tavazhi consists of a woman and all her children and the effect 
of holding that the tavazht had come into existence would be to 
confer a share of the property given by a father to his wife and 
his offspring, on the offspring of another marriage, another 
division bench of this Court consisting of Krishnan and 
Venkatasubba Rao, JJ., held on the other hand that a tavazhi 
should be found not to have come into existence at all in these 
circumstances and the wife and children who took the property 
should be presumed to have taken it merely as tenants in com- 
mon. But in both these decisions the property was given by the 
second husband of the woman and not by the first one. This 
to my mind makes a considerable difference as by remarrying, a 
woman cannot be found to have forfeited her right to the 





1. (1915) 29 M.L.J. 481: I.L.R. 39 Mad. 317 (F.B.). 
2, (1919) 37 ML.J, 220: LL.R, 42 Mad, 869, 
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tavazhi—if one is held to have come into existence on the death: 
of her first husband—and is not held to have been disjointed on 
account of a second marriage of the wife, in the absence of any 
authority which has not been, in spite of my asking for it 
shown to me. As the idea of a tavazhi was that the property 
would devolve on a woman and all her children, Mr. Pocker 
learned counsel for the appellants was prepared to put the 
extreme contention that the children of the second marriage 
would enter into the group of the tavaghi that was already in 
existence and tried to steer clear of the decision in Moithiyan 
Kutty v. Ayissal, by distinguishing it on the ground that the 
property in that case was left by the second husband to his own 
children. 


The decision of this interesting question would have been 
essential only if I found that there was nothing in Ex. A which 
would lead me to hold that the property was not given by 
Narayanan to his wife and his own children as tenants in 
common or that in other words, there was nothing in the will 
to rebut the presumption as to the property having been given 
toa tavazhi raised in Chakkra Kannan v. Kunhi Pokker2. A 
perusal of the deed would however show that the property in 
this case was undoubtedly given by Narayanan to his own wife 
and his children as tenants in common and he made it clear that 
it would devolve on nobodyelse. Had the property been given 
to the tavazhi as suggested by learned counsel for the appellants, 
one should not have found the will to be in favour of the 
daughter Devu who was already born and “to all the progeny 
that may yet be born to me of her”. This isnot all. ln the next 
paragraph of the will the testator makes it clear that the wife 
and children.should remain in joint possession and enjoyment 
of allmoveable and immoveable properties holding them directly 
themselves and causing them to be held as his legal representa- 
tives and heirs. What is more, the testator adds that his wife 


. shall “effect the collections of outstandings due to me in her own 


capacity and in her capacity as guardian of the children who 
have not come of age’. it was suggested by Mr. Pocker that 
every mother is the guardian of her children in every tavazhi 
and the mention of that fact by the testator did not alter the 
position in any way. This appears to be incorrect. It is the 





1, (1928) 55 M.L.J. 208: LL.R. 51 Mad. 574. 
-% (1915) 29 MLJ. 481: LL.R 39 Mad. 317 (F.B.), 
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manager of the tarwad alone and not each Karnavan or Krishna 

Karnavathi of the various tavazhis inside the tarwad that would Me 

be the guardian of allthe minors in the various groups or Kurungara 

tavazhis existing in the tarwad (Kalliani Amma v. Govinda setae 

Menon!) and the appointment by Narayanan of his wife as Fate 
7 . mma. 

guardian could not therefore be regarded as having been made 

in pursuance of the ordinary law prevailing amongst the 

Malabar families but on account of a special direction that he 

was giving as opposed to the custom. This was apparently 

done as the property was bequeathed by him to his own wife 

and his own children as tenants in common and as he wanted 

his wife to act as a guardian on behalf of the children irrespec- 

tive of the fact that someone else would have been their legal 

guardian if one was not appointed by him. The succeeding 

sentence of the will makes it clearer still. It reads as follows: 


“No persons other than my wife and children have any right or claims 
to any of the moveable and immoveabie properties or any of my future 
acquisitions, that I have hereby bequeathed to them”. 


If a tavazhi has to be understood as consisting of a mother 
and of her children and descendants in the female line as ob- 
served in Moithiyan Kutty v. Ayissa2, the above mentioned pro- 
vision of the will would come into conflict with the underlying 
idea of the tavazhi and indicate that the intention of the testa- 
tor was not to bequeath the property to the favazhi but to his 
own wife and his own offspring as tenants in common. That 
being my construction of the document, the mother could not 
have represented the plaintiffs in the previous litigation and the 
suits were rightly decreed. For the above reasons this appeal 
must fail and is dismissed with costs of respondents 1 and 2. 

Leave to appeal refused. 

K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — MR, JUSTICE HAPPELL, 


Rangaswami Nadar sa Petitioner*® (Defendant) Ruma 
V. Nadar 
Minor Pitchaimani Nadar by next Pitchai- 


friend A.K.P. Chinna Nadar. Respondent (Plaintiff). an 
adar. 


Sena a 
1. (1911) 22 M.L.J. 23: LL.R. 35 Mad. 648 at p. 654, 
2. (1928) 55 M.L.J. 208: I.L.R. 51 Mad. 574. 
* C. R: P- No, 1511 of 1938 (S. A. No. 746 
of 1938 converted into) 24th January, 1941, 
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Civil Procedure Code (V of 1908), O. 41, r. 10—Ap peal—Order directing 
security to be furnished within a specified time—Security tendered in time— 
Rejection of appeal before testing—Propriety. 


Where security for costs of appeal is ordered to be furnished within a 
particular time, it isa compliance with the order if it is tendered within the 
time; and the appeal cannot be rejected unless the security is tested and 
found insufficient, even though the testing is after the time fixed for furnish- 
ing it. The testing of the security itself need not be within the time. 


Decision of Jackson, J., in 52 M.L.J. 53 (Short Notes) relied on. 
Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the District 
Court of Madura dated 11th December, 1937 and made in 
A. S. No. 116 of 1937 (O. S. No. 20 of 1936, District Mun- 
sif’s Court, Tirumangalam). 


R. Desikan for Petitioner. 
P.N, Appuswami Aiyar for Respondent. 


The Court delivered the following 


Jupcment:—The petitioner was the defendant in O. S. 
No. 20 of 1936 on the file of the District Munsif of Tiru- 
mangalam. The suit was decreed against him and he filed an 
appeal in the Court of the District Judge of Madura. The res- 
pondent (plaintiff) however filed an application asking that he 
should be directed to furnish security for costs of the appeal 
and on this application the District Judge made an order by 
which he directed the petitioner to furnish security for costs 
and giving him four weeks, which expired on the 3rd of 
December, in which to furnish the security adjourned the appeal 
for orders to the 4th of December, 1937. On the 3rd Decem- 
ber, 1937 the petitioner did tender security and it appears that 
the District Munsif of Tirumangalam adjourned the question of 
testing the security until the 15th of December. On the 11th 
of December, however, the District Judge rejected the appeal 
on the ground that the security had not been furnished within 
the time prescribed. 


The contention advanced by the learned counsel for the 
petitioner is that the order of the lower Court was complied 
with by tendering security on the 3rd December, namely the 
last day of the time allowed for furnishing security. The 
learned District Judge did not take this view but said that what 
is contemplated by an order granting time to furnish security 
is that the security should be furnished within the period allow- 
ed by the Court, and that the party should not have the time 
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automatically extended by offering security on the last day and 
then saying that it should be tested later on. The only autho- 
rity to which I have been referred which directly bears on the 
point is a case decided! by Jackson, J. In that case Jackson, Ja, 
held that an order granting time for furnishing security was 
complied with if the security was tendered before the period ex- 
pired. In my opinion this is the correct view. There must be a 
specific date by which the security has to be furnished, and there 
will be no specific date if the person ordered to furnish security 
has to furnish it some unspecified time before the expiration of 
the period fixed in order that it may be tested. I am of opinion 
therefore that the order of the learned District Judge rejecting 
the appeal must be set aside. The security tendered will be 
tested and if it is found to be sufficient it must be held to have 
been furnished in time. If however the security is not found 
sufficient it would follow that the order of the District Judge 
had not been complied with and it will then be open to the 
District Court to reject the appeal. The costs of this revision 
petition will abide the result of the appeal. 


K. S. ' Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE SOMAYYA. 


Avana Mana alias Kanhiyur alias Appellani* (Plaintif) 
Thekkiniyedath Kirangat Manakkal 
Vasudevan Nabudiripad. 
v. 
Mangat Valapil Avathala’s daughter Respondent (1st Defen- 
Panikka Veettil Abdul Kader’s dant) 
wife Maria Kutti Umma. 
Transfer of Property Act (IV of 1882), S. 59—Rule as to attestation of 
morigage—If applicable to registered hypothecation bond of a fund in Court. 
On a question whether a registered bond hypothecating a fund in Court 


executed by the first defendant, but not properly attested, would operate as 
a valid hypothecation, 


Held, that the provision regarding attestation in S. 59 of the Transfer 
of Property Act was not applicable to a case of hypothecation of movables 
and therefore the bond operated as a valid hypothecation of the fund in 
Court. 





1. (1927) 52 M.L.J. (Short Notes) 53. 
* S, A. No. 586 of 1938. 17th July, 1941. 
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Appeal against.the decree of the Court of the Subordinate 
Judge of Ottapalam in A. S. No. 103 of 1936 preferred against 
the decree of the Court of the District Munsif of Ottapalam in 
O. S. No. 390 of 1935. 

N. R. Sesha Aiyar for Appellant. 

B. Pocker for Respondent. 


-The Court delivered the following 

JUDGMENT,—Mr, Pocker, the learned advocate for the 
respondent, reported no instructions and the respondent does 
not appear. I have therefore to decide the appeal in the absence 
of the respondent. The sole question that arises in this second 
appeal is whether Ex. A the registered hypothecation bond 
executed by the first defendant, the sole respondent in this 
second appeal, operates as a valid hypothecation of a fund in 
Court O. S. No. 238 of 1920. The lower appellate Court found 
that the mortgage was not properly attested and therefore 
declined to give a mortgage. decree. It gave a simple money 
decree against the defendant. Hence the second appeal. 


. - The necessity for attestation is to be found in S. 59 of the 
Transfer of Property Act. Chapter IV in which that section 
occurs relates to mortgages of immoveable properties and 
charges. S. 58 (a) which defines a mortgage says: 

“ A mortgage is the transfer of an interest in specific immovable pro- 
perty for the purpose of securing payment of money....... 

Obviously a’ hypothecation of movable property is not a 
mortgage within the meaning of S. 58 (a). S. 59 provides how 
a mortgage defined under S. 58 is tobe executed. Hence if 
S. 58 does not apply to a case of movables S. 59 also will not 
apply. Ex. A is therefore a valid hypothecation of the fund 
which is in deposit in O. S. No. 238 of 1920 on the file of the 
Additional District Munsif’s Court of Palghat. The decree of 
the appellate Court is reversed and that of the trial Court 
restored so far as this item is concerned. The second appeal is 
confined to the amount of Rs. 286-14-0 in deposit in the above 
suit. The appellant will have his costs of this second appeal 
and also in the lower appellate Court calculated on the sum of 
Rs. 286-14-0 which is the extentof success in that Court. 


K. S. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice WADSWORTH AND MR. JUSTICE 

PATANJALI SASTRI. 
Santhappa .. Appellani* (Petitioner—A1st 

Judgment-debtor) 
Ù: 
Eswarappa Holiappa Bulla, by Respondent (Counter-Peti- 
L. R. Siddalingappa Bulla tioner-Decree-holder). 

Madras Agriculturists’ Relief Act (IV of 1938), S. 19—Decree of Bombay 


Province transferred to Court in Madras Presidency for execution—Interest 
payable under—Not liable to be scaled down—C. P. Code, S. 47. 

Interest payable under a decree passed by a Court in the Bombay Presi- 
dency but transferred for execution to a Court in this Province is not liable 
to be scaled down under S. 8 of Act IV of 1938. Proceedings under the Act 
for scaling down decree debts are not proceedings in execution under S. 47 
of the Code of Civil Procedure and the executing Court has no power to 
give any relief under S. 19 of Act IV of 1938 by reducing the interest pro- 
vided in a decree made by Courts in other Provinces. To hold that the 
interest which the decree carries could be wiped out from the date of the 
decree to 1st October, 1937, and thereafter shall be recovered only at 6f per 
cent. will be to amend the decree, and the mere use of the word “discharg- 
ed” in S. 8 to indicate the compulsory scaling down of debts cannot bring 
the matter within the scope of S. 47, C. P. Code. 


Appeals against the orders of the District Court of Bellary 
dated 23rd July, 1940, and made in E. A. No. 162 and 163 of 
1940 in E.P. No. 74 and 75 of 1936 respectively (inO.S. No. 168 
and 167 of 1923 respectively on the file of the Court of the 
Additional First Class Subordinate Judge, Dharwar). 

B. Sitarama Rao and Kasturi Seshagiri Rao for Appellant. 

V. S. Narasimhachar and N. Appu Rao for Respondent. 

The judgment of the Court was delivered by 

Patanjali Sastri, J —The question that falls to be decided 
in these appeals is whether interest payable under a decree 
passed by a Court in the Bombay Presidency but transferred 
for execution to a Court in this Province is liable to be scaled 
down under S. 8 of the Madras Agriculturists’ Relief Act, 
(hereinafter referred to as the Act). 

The respondent obtained two decrees against the appellant 
in O. S. No. 167 and 168 of 1923 in the Court of the Addi- 
tional First Class Subordinate Judge, Dharwar, and got these 
decrees transferred to the District Court of Bellary for execu- 
tion as the appellant was residing in Bellary and owned pro- 
perties there. The decrees were passed on 10th March, 1927, 





*ALA.O, Nos. 424 and 425 of 1940. f 7 25th March, 1941. 
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and provided for payment of the amount due in instalments 
which were, in each case, charged on immoveable properties 
situate in the Bellary District and carried interest at 9 per cent. 
perannum. The appellant claiming to be an agriculturist appli- 
ed to the Court below in the course of the execution proceedings 
after the Act came into force for scaling down the decrees. 
The Court declined to grant the relief on the ground that as a 
Court executing the decrees, it could not interfere with the 
decrees which could be amended only by the Court which 
passed them, and the mere fact that the procedure laid down in 
the Act for the scaling down of decrees was not applicable to 
Courts in Bombay could not enlarge the powers of the execut- 
ing Court. 


Mr. Sitarama Rao appearing for the appellant conceded 
that the appellant was not entitled to claim in full measure the 
relief provided by S. 8 of the Act, as S. 19 was not applicable 
to the Court which passed the decrees in question, that is to say, 
he admitted that the interest due on the debts prior to the 
decrees and included in them could not be wiped out, as that 
would clearly amount to going behind the decree and would be 
beyond the powers of an executing Court; but he contended 
that there was nothing in the Act to preclude the Court from 
granting the more limited relief namely, the wiping out of the 
interest at nine per cent. per annum ordered to be paid from the 
date of the decrees that is from 10th March, 1927, to Ist 
October, 1937, and of the further interest due for the subsequent 
period in excess of the statutory rate of 61 per cent. allowed 
under the Act. It was urged that this limited relief the Court 
below was competent and, indeed, bound to grant under S. 47 
of the Civil Procedure Code, as the Court being a Court of this 
Province was bound to give effect to the provisions of the 
Act as far as it lay in its power to do so. 


Though the point for consideration lies in a comparatively 
narrow compass, the arguments ranged over a wide ground 
relating to the situs of judgment-debts and the competency of 
the local Legislature to make laws affecting decrees passed by 
.Courts outside the Province. We do not consider it necessary 
.to go into these questions as we are of opinion that the only 
procedure open to an agriculturist seeking the benefit of the Act 
in respect of debts..which had ripened into decrees before the 
commencement of the Act is what is provided in S. 19, and no 


11) THE MADRAS LAW JOURNAL REPORTS. 297 


alternative remedy under S, 47 of the Civil Procedure Code 15 
available in cases where S. 19 of the Act has no application. 
As pointed out in Kotiayya v. Venkata Punnayyal, the Act 
creates new rights in agriculturist debtors to have their debts 
scaled down in accordance with the provisions of Chap. II and 
provides a special procedure for the enforcement of the rights 
in cases where before the commencement of the Act decrees 
have been passed for the repayment of such debts, and these 
provisions must, be read together in order to determine the 
scope of the relief afforded by the Act in such cases. It was 
accordingly held that the use of the term “decrees” in Chap. II 
must be understood as referring to decrees passed before the 
commencement of the Act. On the same principle, it seems to 
us that the term should be held to refer to decrees passed by 
the Courts of this Province, for, as already observed, it is con- 
ceded that S. 19 is not applicable to decrees made by Courts in 
other Provinces. 

Mr. Sitarama Rao, however, stressed: the words “shall be 
deemed to be discharged” in S. 8 as indicating that the limited 
relief which he now claimed for the appellant fell within the 
purview of S. 47 of the Civil Procedure Code and could be 
granted by the executing Court without the decree being 
amended in the manner contemplated in S. 19. But when, as 

-in this case, a decree carries interest at 9 per cent. from its date 
to hold that such interest shall not be recoverable until the Ist 
October, 1937, and thereafter shall be recovered only at 63 
per cent. as provided in the Act is, in effect, to amend or 
alter the decree, and the mere use of the word “discharged” to 
indicate the compulsory scaling down of debts for which the 
Act provides cannot, as it seems to us, bring the matter within 
the scope of S. 47 of the Civil Procedure Code. Indeed this 
conclusion seems inevitable in view of the recent decision of a 
Full Bench of this Court in Nagappa Chettiar v. Annapoorant 
Achi, which has definitely ruled that proceedings under the 
Act for scaling down decree-debts are not proceedings in execu- 
tion under S. 47. The Court observed: 

“Tf the scaling down does not wipe out the decretal amount then an 
amended decree is passed, which can only be enforced in execution proceed. 
ings separately instituted under the Code of Civil Procedure. If the scaling 
down wipes out the decretal amount the Court cannot pass an amended 


decree. It must then declare that the decree has been satisfied. But here 
again, the entering up of satisfaction isnot in execution proceedings, but in 


1. (1940) 2M.LJ. 202. 2. (1941) 1 MLJ. 164, 
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proceedings, under the Agriculturists’ Relief Act, which are of an indepen- 
dent nature”. 

If the entering up of satisfaction of a decree as a result of 
applying the provisions of the Act is thus not a matter relating 
to execution of the decree, it is difficult to see how a partial 
reduction of the amount payable under a decree by the wiping 
out of the interest can be said to fall under S. 47. 


On these grounds we agree with the Court below that the 
appellant is not entitled to the reliefs claimed and dismiss the 
appeals with costs. (One set in C.M.A. 424 of 1940). 


K.S. Appeals dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Minor Nagarajan represented by Petitioner* (1st Respondent 
his adoptive motherand guardian decree-holder) 
Indra Bai Ammal. 
v. 
P. T. Krishna Aiyar alias Krishna Respondents (Petitioner 
Rao and another. and 2nd Respondent). 
Madras Agriculturists’ Relief Act (IV of 1938), S. 23—Applicability— 
Morigagor assigning his rights subject to another usufructuary mortgage 
after the filing of a suit onthe simple mortgage—Final decree and sale of 


some items of property in execution—Right of mortgagor and usufructuary 
mortgagee to have sales set aside under S. 23. 

‘A suit on a simple mortgage executed on 17th May, 1928, was filed in 
1934 and while the suit was pending the mortgagor sold the equity of 
redemption to the eighth defendant subject to a usufructuary mortgage in 


_ favour of the sixth defendant. The preliminary decree was passed on 7th 
.March, 1935. Subsequently there was a final decree and certain items of the 
chypotheca were sold before Act IV of 1938 came into force. On 17th 


November, 1937, the decree-holder brought to sale two items of the 
hypotheca, which he purchased himself on 20th June, 1938. The mortgagor 
applied under S. 23 of Act IV of 1938 to set aside the sale of 20th June, 1938. 

Held, that on the facts of the present case the most that the mortgagor 


could get by redeeming the mortgage would be a right to the return of the 


mortgage-deed with an endorsement of discharge and the delivery of the 
title deeds of the land. which he would then have to hold as a trustee for his 
vendee., Such a right does not connote an interest in the property sufficient 
to satisfy the first clause of S. 23 of Act IV of 1938. But the usufructuary 
mortgagee who was impleaded as the sixth defendant, if not otherwise 
‘disqualified, may be entitled to claim relief under the Act. 





.* C. M. A. No. 403 of 1939 (converted into . 3rd April, 1941. 
C. R. P. No. 775 of 1941). : 
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Petition under ‘S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Trichinopoly dated the 20th February, 
1939 and made in E. A. No. 470 of 1938 in O. S. No. 99 of 
1934. 

K. V. Sesha Aiyangar for Petitioner. 

T. K. Sundararaman for Respondents. 

The judgment of the Court was delivered by 

Wadsworth, J—This appeal is preferred against an order 
allowing an application under S. 23 of Madras Act IV of 1938. 
No appeal lies but a petition has been filed to convert the appeal 
-into a Civil Revision Petition. We have allowed that petition 
subject to payment of the deficient court-fee and have treated 
the appeal as a Civil Revision Petition. The decree which gave 
rise to the sale was passed in a suit on a simple mortgage dated 
the 17th May, 1928. The suit was filed in 1934. While the 
suit was pending the mortgagor sold the equity of redemption 
to the eighth defendant and the sale-deed recites that the sale 
was subject to a usufructuary mortgage in favour of the sixth 
defendant. The preliminary decree was passed on the 7th 
March, 1935. Subsequently there was a final decree and certain 
items were sold before Act IV of 1938 was operative. On the 
17th November, 1937, the decree-holder brought to sale items 4 
and 5 “and purchased them himself. On the 20th June, 1938, 
that is to say, within the period allowed under S. 23 of the Act, 
the mortgagor applied under S. 23 to set aside the sale of these 
items. The learned Subordinate Judge held that the mortgagor 
being an agriculturist by reason of the ownership of other 
lands, had an interest in the land sold and was entitled to apply 
on the basis that S. 23 does not require that the applicant must 
have had an interest in the land sold either on the Ist October, 
1937, or thereafter. This view of the law requires modifica- 
tion in the light of our decision in C. M. A. No. 255 and 258 
of 1939. In the judgment in that case we observed that the 
clause “ where in execution of any decree any immovable pro- 
perty in which an agriculturist had an interest has been sold” 
contemplates the existence of an interest owned by an agricul- 
turist at the time of the sale. We also held that it was not 
necessary that the judgment-debtor who applied to the Court 
on the basis that he was an agriculturist entitled to the benefits 
of--the-Act should be the same agriculturist as the person who 
had an interest at the-time of the sale.. It follows from this 
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decision that the basis of the decision of the learned Subordinate 
Judge is to some extent incorrect. 


The respondent here, the mortgagor, has sought to support 
the decision on two different grounds: firstly, he has contended 
that since the mortgagor as a judgment-debtor has a right to 
redeem the mortgage, this right of redemption, subsisting on 
the date of the Court auction sale, is an interest in the property 
sold. We cannot accept this contention. Whatever may be the 
position in the case of a decree on a usufructuary mortgage or 
a mortgage by conditional sale, on the facts of the present case 
the most that the mortgagor could get by redeeming the mort- 
gage would be a right to the return of the mortgage-deed with 
an endorsement of discharge and the delivery of the title deeds 
of the land, which he would then have to hold as a trustee for 
his vendee. We cannot accept the contention that such a right 
connotes an interest in the property sufficient to satisfy the 
first clause in S. 23 of Act IV of 1938. The case of Sundaram 
v. Mausa Mavuthar}, which has been cited by the respondent 
has no bearing on the present facts. 


The second contention is that, granting that there must be 
an agriculturist with an interest in the property sold at the time 
of the sale, the sixth defendant is such a person. It appears 
from the judgment of the learned Subordinate Judge that the 
sale by the mortgagor to the eighth defendant was subject to a 
usufructuary mortgage in favour of the sixth defendant. The 
sixth defendant was impleaded in the suit and he appeared by 
an.advocate. The decree recites that he was impleaded as a 
person claiming a right to enjoyment of the mortgaged property. 
We do not know what was the extent of the sixth defendant’s 
usufructuary mortgage nor whether it was subsisting at the 
time of the sale; nor has it been established that the sixth 
defendant is an agriculturist. The lower Court however 
proceeds on the assumption that the sixth defendant’s usufruc- 
tuary mortgage was subsisting and if so, since the land in 
question is agricultural land he would prima facie be an agricul- 
turist unless disqualified under one of the provisos to S. 3 (2) 
and it would be incumbent upon the decree-holder to establish 
the disqualification. It is contended on behalf of the appellant 
that this Court is not justified in instituting an inquiry into the 


Ser 
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question of the sixth defendant’s status and interest in the 
absence of a specific averment in the application that the sixth 
defendant had at the time of the sale such an interest as would 
provide a basis for the application by the mortgagor. In fact 
the application contains no express averment as to the existence 
of an interest in any agriculturist at the time of the sale; and in 
the lower Court it does not appear to have been realised that this 
was a matter of any importance. The applicanthaving succeeded 
on the basis of his general contention that as the mortgagor of the 
property and the judgment-debtor he himself had such an interest 
as would entitie him to maintain the application and that con- 
tention having been negatived by this Court, it does not seem to 
us right to refuse to the applicant an opportunity to establish a 
subsidiary contention upon which he could have fallen back in 
the lower Court had the lower Court rejected his main conten- 
tion. More especially is it desirable to show this amount of 
latitude in view of the fact that at the time when this applica- 
tiod was heard by the trial Court there was a very considerable 
doubt as to the precise effect of the words used in the opening 
portion of S. 23. 


In the result, therefore, treating this appeal as a revision 
petition we allow the petition and set aside the order of the 
trial Court and remand the application for fresh disposal direc- 
ting the lower Court to take such evidence as may be tendered 
regarding the existence of an interest in favour of the 6th 
defendant at the time of the Court sale in these items and the 
question of the agriculturist status of the 6th defendant. Costs 
in this Court will abide the result. 


K. S. Appeal treated as revision 
petition and allowed. 


ce 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :~-MR. JUSTICE MOCKETT. 


Sivasubramania Thevan .. Petitioner* (Plaintiff) 
v. 
Kalankarayan Konar .. Respondent (Defendant). 


Stamp Act (II of 1899), S. 19—Promissory note executed abroad—Suit 
thereon in British India—Need for affixing stamp and cancelling note—Pro- 
cedure before endorsement o] note. 





* Ç. R. P, No. 221 of 1939, . . 24th January, 1941, 
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Siva- In a case of assignment or transfer of a promissory note drawn or made 
subramania outside British India the first holder in British India must affix a proper 
Thevan stamp and cancel the same and the affixing of the stamp and its cancellation 
Kaluka- must be done before the process of transfer began in British India, 
rayan Ebrahim Rowthan v. Abdul Rahiman Mahomed (1898) 8 M.L,J. 182 and 


Konar. Kunhi Koya Haji v. Assan Bava Haji, (1918) 36 M.L.J. 188 relied on. 
Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 
the District Munsif of Tinnevelly in S. C. S. No. 1453 of 1936. 


P. N. Marthandam Pillai and C. Rangaswami Aiyangar 
for Petitioner. 
M. S. Varadacharya for Respondent. 


The Court delivered the following 
JupcmentT :—This is a civil revision petition to revise an 
order of the learned District Munsif, Tinnevelly and it relates to 
the Stamp Act. The defendant made a promissory note in 
Colombo on the 11th March, 1934 in favour of one Arunachala 
“Thevar. The promissory note was at the time stamped with one 
anna adhesive stamp, the correct stamp for a note in British 
India and was duly cancelled. That must be taken to have 
happened on the 11th March, 1934. On or before the 11th 
March, 1935, the promissory note came into British India and 
was. assigned to the plaintiff. The relevant portions of the 
Stamp Act are: 

« “S,3, Subject to the provisions of this Act and the exemptions contain- 
ed in Sch. I, the following instruments shall be chargeable with duty of the 
amount indicated in that schedule as the proper duty therefor respectively, 
that is to say— 

(b) every promissory note drawn or made out of British India on or 
after that day and accepted or paid, or presented for acceptance or payment, 
or indorsed, transferred or otherwise negotiated, in British India”, - 

S. 19 provides that: 

“The first holder in British India of any promissory note drawn or made 
out of British India shall, before he presents the same for acceptance or 
payment or endorses, transfers or otherwise negotiates the same in British 
India, affix thereto the proper stamp and cancel the same”. 

There is a proviso that: - 

“If, at the time any such bill of exchange or note comes into the hands 
of any holder thereof in British India, the proper adhesive stamp is 
affixed thereto and cancelled in manner prescribed by S. 12 and such holder 

‘a has no reason to believe that such stamp.was affixed or cancélled otherwise 
than by the person and at the time required by this Act, such stamp shall, so 
far as relates to such holder, be deemed to have been duly affixed and can- 
celled”. 

The important words in S. 19 are the opening words, “The 
first holder. in British India”. The Act does not seem to be 
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concerned with the possession of the bill or promissory note 
before then and indeed Seshagiri Aiyar, J., in Kunhi Koya 
Haji v. Assan Bava Hajit, has held that a suit can be brought 
on a promissory note made outside British India as between 
promisor and promisee even though unstamped. But the first 
holder in British India must affix a proper stamp and cancel 
the note before he presents the same for acceptance or payment 
or endorses or transfers or otherwise negotiates the same in 
British India. So far as a promissory note is concerned 
stamping and cancellation seem to be required only before 
transfer or indorsement. It has been held in Mahomed Row- 
than v. Mahomed Hussain Rowthan2, that this provision (S.19) 
is only applicabie to a holder where there is one of those acts 
set out inthe section and that it need not be stamped in the 
manner provided when it was not dealt with in any of the ways 
setout. See also Griffin v. Weatherby3. Mr. Justice Shephard 
in Ebrahim Rowthan v. Abdul Rahiman Mahomed4, following 
Griffin v. Weatherby, also took the view that the first holder 
who was the plaintiff had, before presenting it for acceptance 
or payment or before endorsing, transferring or otherwise 
negotiating it, to affix the proper stamp but none of these things 
had happened and therefore there was no obligation to affix 
any stamp. But in this case, it is common ground that the note 
has been endorsed to the proper plaintiff. I think that the 
first holder whether he is the promisee himself or his endorsee 
should have affixed the stamp and that the time for affixing the 
stamp must necessarily be some time in British India because 
it is the first holder in British India who is affected. 


I would again refer to Seshagiri Aiyar, J’s decision that a 
promissory note made abroad can be sued on without a stamp 
atall. There isa proviso to S.19 as quoted above and the 
learned counsel for the petitioner claims the benefit of that 
proviso. Ido not think it can assist him because it must be 
manifest that on a perusal of the promissory note, it is clear 
and he must have known that it was made at Colombo and 
therefore that the stamp had been affixed and cancelled before 
it came into British India and therefore before it came into the 
hands of the holder in British India as I have already indicated 
and that is only then and previous to any of the acts set out in 


1. (1918) 36 M.L.J. 188. 2." (1899) 9 M.L.J. 135: I.L.R. 22 Mad. 337, 
3. (1868) L.R. 3 Q.B. 753. 4. (1898) 8 M.L.J. 182, 
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S. 19 that the time for affixing the proper stamp and cancelling 
it arises. The rules under the Act are consistent with this 
view. R. 17 reads: 


“ The following instruments when stamped with adhesive stamp shall be 
stamped with the following descriptions of such stamps namely, 


(a) Promissory notes drawn or made out of British India and charge- 
able witha duty of more than one anna, with stamps bearing the words 
‘Foreign BIP,” 


It is evidently the policy of the Legislature that the Act 
commences to operate on promissory notes and bills from the 
moment they are endorsed, transferred or otherwise negotiated 
or presented for payment and it is at a moment of time before 
those processes began and in British India that the affixing of 
the stamp and cancellation must be done. Strangely enough 
the Legislature does not appear to be interested in whether a 
promissory note has or has not been stamped outside British 
India—with the equally strange result that a note stamped out- 
side British India has to be stamped, again before indorsement. 

Under the circumstances I am constrained to hold that the 
ruling of the learned District Munsif was right. 

It is further argued that there is an admission in the plea- 
dings that Rs. 50 is due. The pleadings have not been printed 
or typed and no objection seems to have been taken before the 
learned District Munsif. I have read the written statement 
but I am not satisfied that the admission is so clear as to justify 
a decree for that amount now and I am influenced in this deci- 
sion by the fact that no such application was made to the lower 
Court. 

This civil revision petition will therefore be dismissed with 
costs. f 


B. V. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR, JUSTICE WADSWORTH. 
Rajah V. Rajeswara Rao Garu Petitioners* (Respondents 1 


and another. and 2) 
VU. 
Chintapatla Venkata Rayanim Respondents (Petitioner and 
Garu and others. Respondents 4,7, 5, 6, &, 


9, 10 and 3), 





* C.R. P, No. 475 of 1941, 16th July, 1941, 
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Madras Agriculturisis Relief Act (IV of 1938), S. 3 G)—Reunited 
Hindu family—If “undivided Hindu family” for purposes of Act IV of 
1938. 

The words “undivided Hindu family ” in the definition of “person ” in 
S. 3 of Madras Act IV of 1938 will covera re-united Hindu family which 
therefore will be disqualified from receiving the benefits of Act IV of 1938 
where it pays more than Rs. 100 as kattubadi. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court 
of the Subordinate Judge of Bezwada dated 18th February, 
1941 and passed in I. A. No. 603 of 1939 in O. S. No. 30 
of 1932. 

The Advocate-General (Sir A. Krishnaswami Aiyar), 
B. C. Seshachala Aiyar and C. Krishna Reddi for Petitioners. 

Ch, Raghava Rao for Respondents. 

The Court delivered the following 

JupGMENT.—The petitioners were the transferee decree- 
holders against whom the respondents filed an application under 
S. 19 of Madras Act IV of 1938 praying the Court to scale 
down the decree debt and to record full satisfaction. In objec- 
tion to this application it was urged that the applicants as 
members of an undivided Hindu family paid more than Rs. 100 
as kattubadt and were therefore not entitled to claim relief as 
agriculturists having regard to proviso D to S. 3 (ii) of the 
Act. The contention of the present petitioners that the respon- 
dents were members of an undivided Hindu family was based 
upon an assertion that in the respondents’ family there had 
been a reunion. The lower Court held the view that a re- 
united family could not be described as an undivided Hindu 
family. Against this decision the present petition is filed. 

It has been pointed by the learned Advocate-General for 
the petitioners that the Privy Council has laid down, vide 
Prankishen Paul Chowdry v. Mothooramohun Paul Chowdry}, 
that on a reunion the family is remitted to its former status as 
a joint Hindu family and that reunion cancels a partition and 
not only remits the parties to their original status, but makes 
them subject to all the incidents of a coparcenary, vide Babu 
alias Govinddoss Krishnadoss v. Gokuldoss Goverdhandoss2, 
Mr. Raghava Rao has contended quoting Suthersanam Maistri v. 
Narasimhulu Maistri8, that though the position of the members 
of a reunited family may not be merely contractual, their status 





(1865) 10 M.I.A. 403 at 406. 2. (1928) 55 M.L.J. 132. 
3, (1901) 11 M.L.J. 353 at 361, 
39 . A 3 
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Rajeswara is not that of an undivided Hindu family. It is pointed out that 
Rao Garu there are certain peculiarities in the rules of succession to a 
Venkata deceased member of a reunited family as compared with the 
Rayanim rules governing ordinary coparceners; so that it cannot be said 
that a reunited family is clothed with all the incidents of an 
ordinary undivided family. Itis also urged that in the texts a 
reunited family is described by a special term samsrishia to 
distinguish it from the undivided family which is always 
called avibaktha and that in interpreting this Act IV of 1938, 
we should read the words ‘an undivided Hindu family’ as 
referring to that which was known in ordinary legal parlance 
as an undivided Hindu family and not as denoting something 
which is similar to that institution, but different from it. The 
Court below has based its decision mainly on the fact that the 
definition in S. 3 uses the word ‘undivided’ rather than ‘joint’. 
It cannot, I think, be denied that a reunited family is a joint 
family. It is joint in status and in obligations and is subject to 
joint management just as the original undivided family was. In 
fact the only difference in law between the position of the 
members of a reunited family and that of the members of a 
family which has never divided consists in certain very minor 
differences in the rules of inheritance. The argument from the 
use of the word ‘undivided’ instead of ‘joint’ loses much of its 
force when we find that 5. 19 of the Act talks of a joint family 
debt and an application of any member of the family as if a 
joint family were the same thing as the undivided family 
referred to in the definition clause. It is, I think, established— 
at any rate so far as this High Court is concerned —that a 
reunited Hindu family is a coparcenary to which survivorship 
applies, which is managed by a joint family manager and which 
is subject to the same rules regarding joint obligations as an 
ordinary undivided family. If we want to be absolutely precise 
we have to call such a family a reunited family. But it is also 
not inaccurate to describe it as an undivided family, the word 
‘undivided’ not being historical, but descriptive of the existing 
status. 

The real question therefore is, what was the sense in which 
the Legislature used the words ‘undivided Hindu family’ in the 
definition of person in S. 3 (4) of the Act. Clearly the reason for 
treating an undivided family as a person was not the historical 
origin of the family nor the future devolution of property on 
the death of the members of the family. The real reason for 

. 
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reating the family as a unit was the way in which its property 
is held and its obligations are incurred jointly. From this 
point .of view there is absolutely no reason to differentiate 
between the joint family which has never been divided and 
the joint family which has been divided and has become reunit- 
ed. Similarly with reference to the question with which we 
are now concerned especially, namely, the property qualification 
which is to exclude a family from the rights of an agriculturist, 
there is no apparent reason why an historically undivided 
family should be disqualified from claiming to be an agricul- 
turist because it pays over Rs. 100 as kattubadi, while a reunit- 
ed but actually undivided family is allowed to claim those bene- 
fits, although it jointly pays the same amount. It seems to me 
that what the Legislature had in mind in treating an undivided 
Hindu family as a person, was the present undivided status of 
that family and not the historical origin of that status. Nor 
does it seem to me likely that the Legislature intended to diffe- 
rentiate between those joint families which incertain exceptional 
cases were affected by special rules of inheritance arising out 
of areunion and those joint families to which the ordinary 
rules of inheritance applied. The reasonable course seems to be 
to regard the term ‘undivided Hindu family’ in S. 3 of the Act 
as covering those joint families which have reunited, as well as 
those joint families which have never separated. For the pur- 
poses of the Act, there is no apparent difference between the 
two classes of joint families in their obligations, their manage- 
ment and their rights. 

I therefore hold that it is open to the present petitioners to 
contend that the respondents are disqualified from receiving the 
benefits of the Act by proof that they constitute a reunited 
family which pays more than Rs. 100 as kattwbadi. The peti- 
tion is‘therefore allowed and the case is remitted to the trial 
Court for further disposal in the light of this judgment, costs 
to abide the result. 

K.S. ` Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr, Justice WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 

Thiruvengadatha Aiyangar .. Petitioner* (Plaintiff) 
v 





Sannappan Servai ... Respondent (Defendant). 
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Madras Agriculturist Relief Act (IV of 1938), Ss.9 and 13—Applicability, 
—Fresh debts or debts in discharge of earlier ones incurred after the com- 
mencement of the Act—Whether S.9 or S. 13 applicable. 


All debts incurred after the commencement of the Madras Agri- 
culturists’ Relief Act, whether they be in discharge of prior debts or not will 
fall only under S. 13 and S. 9 is not applicable to such debts. 


Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 
the District Munsif of Devakottai in S. C. S. No. 721 of 1939. 

A. V. Narayanaswami Aiyar for Petitioner. 

G. N. Chari for Respondent. 

The judgment of the Court was delivered by 


Wadsworth, J.:—This civil revision petition raises the 
question whether S.9 of Madras Act 1V of 1938 applies to a 
debt incurred by an agriculturist after the commencement of the 
Act in discharge of an anterior debt incurred before the com- 
mencement of the Act. The debt in question is due on a pro- 
missory note dated the 2nd October, 1938 which discharged a 
prior promissory note dated the Ist October, 1935. The 
learned District Munsif has applied the proviso to S. 9 Cl. (1) 
and has treated the debt as a renewal of an earlier debt upon 
which interest up to the 22nd March, 1938 is to be reduced to 
five per cent. 


S. 9 in terms applies to debts incurred on or after the Ist 
October, 1932, and it does not say that the section shall not 
apply to debts incurred after the commencement of the 
Act, namely, 22nd March, 1938. But the scaling down 
machinery under this section has the effect only of redu- 
cing interest up to the date of the commencement of the 
Act, and from this it may reasonably be inferred that the 
Legislature did not intend the section to apply to those debts 
which had no existence before the last point of time up 
to which the scaling down under this section could be effected, 
A debt scaled down under S. 9 suffers reductions of interest 
under that section only up to the commencementof the Act, and 
for future interest rates the Court has to look to the provisions 
of S.12. S. 9 therefore could have no application to a debt 
incurred for the first time after the 22nd March, 1938; for S. 9 
would not provide for any scaling down at all of such a debt, 
and 5. 12 would have no application, for it only relates to 
interest on debts, after the date up to which they have been 
scaled down under some other provision. On the other hand 

. 
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S. 13 seems to provide a complete machinery for dealing with 
debts incurred after the commencement: of the Act, and it 
appears to have been designed as part of. a regular scheme 
whereby debts of agriculturists are divided into three 
categories; firstly, those incurred before Ist October, 1932, 
which fall under S. 8; secondly, those incurred from Ist 
October, 1932 to 22nd March, 1938 which fall under S. 9; and 
thirdly, those incurred after 22nd March, 1938. The only point 
in seeking to apply S. 9 to the last class of debts is to get the 
advantage of the proviso to S. 9 (1). It seems to us that 
having regard to the scheme of the Act, if it had been the 
intention of the Legislature to introduce the theory of renewals 
into the scaling down operations in respect of debts incurred 
after the commencement of the Act, some specific provisions 
would have been made in this behalf. We areof opinion that 
all debts incurred after the commencement of the Act, whether 


they be in discharge of prior debts or not, will fall only under - 


S. 13. 


In the result therefore we allow the revision petition with 
costs and grant the plaintiff a decree for the principal amount 
of the suit promissory note with interest at 61 per cent. less the 
amount of the three payments which will be credited in the first 
instance to interest at 61 per cent. as on the dates on which they 
were made. The plaintiff will be entitled to costs in the trial 
Court. 

K.S. : Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR, Justice WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Turlapati Seshayya .. Petitioner" (Petitioner) 
v. 
Bollapalli Venkataramayya .. Respondent (Respondent). 


Madras Agriculturists' Relief Act (IV of 1938) S. 23—Not applicable to. 


sales held after the Act came into force. 
S. 23 of Madras Act IV of 1938 has no application to sales held after the 
Act came into force. 


Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the Court of 
*C R.P, No. 684 of 1941 
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the Subordinate Judge of Bapatla dated 2nd July, 1938, and 
made in E. A. No. 114 of 1938 in O. S. No. 78 of 1929. 


K. Kotayya for Petitioner. 

K. Raghuramiah for Respondent. 

The judgment of the Court was delivered by f 

Wadsworth, J.—This civil revision petition raises a ques- 
tion regarding the effect of S.23 of Madras Act IV of 1938 
on which there appears to be no decided case. The sale which 
the petitioner sought to set aside was held on the 29th March, 
1938, that is to say, just one week after Act IV of 1938 came 
into force. S. 23 applies in terms to sales held on or after the 
Ist October, 1937 and the only future limit which is expressly 
laid down relates to the date within which an application is to 
be made, which is within 90 days of the commencement of the 
Act. It is argued that within these 90 days any judgment- 


‘ debtor entitled to the benefits of the Act may apply for a sale 


to be set aside even though that sale has been held after the Act 
came into force. The only materials for deciding whether this 
view of the section is correct or not are the use of the tenses 
in the terms of the section and the alternative provisions found 
in the Act to relieve agriculturists whose property is brought to 
sale after the commencement of the Act. The essential words 
of S. 23 are: 


“ where in execution of any decree any immovable property, in which an 
agriculturist had an interest, has been sold or foreclosed on or after the Ist 
October, 1937,...... any judgment-debtor, claiming to be an agriculturist 
entitled to the benefits of this Act, may apply to the Court within 90 days of 
the commencement of this Act to set aside the sale or foreclosure”. 

Looking at the three verbs used in this passage we find 
that it contemplates an interest vesting in an agriculturist at 
some past time, a sale held after the Ist October, 1937 but 
before the point of time with reference to which the section is 
drafted and a future application to the Court to be made within 
90 days of the commencement of the Act. What is the point 
of time which the Legislature had in mind in drafting this sec- 
tion? It cannot be the time of the application for that is ex- 
pressly in future, as is shown by the words ‘may apply’. The 
logical inference from the wording of the section is that the 
section was drafted with reference to the point of time at which 
the Act came into force and, if this beso, it would follow that the 
section only relates to sales held between the Ist October, 1937, 


. 
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and the 22nd March, 1938. That this is the correct view Seshayya 
is indicated by the other provisions of the Act. “The Act con- vekata- 
templates that when there is a decree for the repayment of ramayya. 
a debt due from an agriculturist, the judgment-debtor shall Wads- . 
apply to the Court under S. 19 to have that debt scaled worth, J. 
down in accordance with the provisions of the Act. If that 
decree is actually in process of execution a remedy is provided 
by S. 20 whereby the judgment-debtor can get execution 
stayed for such time as is necessary to prefer an application 
under S. 19. If, therefore, a decree has been passed and 
is being executed after the Act comes into force, the judgment- 
debtor has ample opportunity for preventing the sale of 
of his property in execution of that decree for such a time as 
is necessary to get the decree modified in accordance with the 
Act. Itis most unlikely in view of this provision that the 
Legislature would also have contemplated a power in the judg- 
ment-debtor to stand by while execution is going on after the 
Act has come into force and while third parties are acquiring 
interests in property sold, and thereafter to claim to have such 
a sale set aside. It seems to us clear that the view of the 
learned Subordinate Judge that S. 23 has no application to 
sales held after the Act came into force, is correct. In this 
view we dismiss this civil revision petition with costs. 


K. S. - Petition dismissed. 


[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT :— SIR ALFRED HENRY LIonEL Leac, Chief 
Justice, Mr. Justice MOCKETT AND MR, JUSTICE KRISHNA- 
SWAMI AIYANGAR. 


Thadi Murali Mohana Reddi, minor by 
~ guardian, Sabbella Rami Reddi and Appellants* Defen- 
another. i dants 2 and'3) 
U. , ; 
-Medapati Gangaraju and others .. Respondents (Plain- 
tiffs 1 and 2 and F.B. 
defendants 1 and 4). Mohana 
Hindu Law—Debts—Pre-partition debis—Acknowledgment by father Reddi 
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X, a Hindu father executed in favour of Y four promissory notes on the 
10th May, 12th June and 18th August, 1929 and 31st May, 1930 respectively. 
On the 16th November, 1931 a preliminary decree for partition of X’s family 
properties was passed and a final decree followed on the 6th May, 1935. Ona 
creditor’s petition dated the 13th March, 1931, X was adjudicated insolvent 
on the 13th November, 1931 and onthe 21st December, 1931 he filed his 
schedule and therein acknowledged his indebtedness in respect of the four 
promissory notes. X died on the 17th January, 1934. 

In a suit filed on the 21st December, 1934 on the promissory notes 
against the sons of X, 

Held, [The Chief Justice and Mockett, J. (Krishnaswami Aiyangar, J., 
dissenting.)] The acknowledgment by the father extends the period of 
limitation against him, and as at the date of the suit his pre-partition debts 
are still enforceable against him or his estate by virtue of such acknowledg- 
ment, his divided sons are by reason of the pious obligation rule in Hindu 
law also liable. 

Munisawmi Goundan v. Kutti Mooppan, (1933) I.L.R. 56 Mad. 833: 65 
M.L.J. 311 approved. x 

The father has always the power to give an acknowledgment within the 
meaning of S. 19 of the Limitation Act; and if he gives one in respect of a 
pre-partition debt that debt continues to be enforceable against the family 
property in the hands of his son for another three years. 


Per Krishnaswami Aiyangar, J.:—The power to acknowledge a debt is 
incidental to the father’s power to contract the debt aiid to alienate his son’s 
share. The power comes to an end at partition and with it the power to 
acknowledge also comes to an end even in case of pre-partition debts, 


Reference to the Full Bench in appeals against the decrees 
of the Court of the Subordinate Judge of Cocanada in O. S. 
Nos. 2 and 3 of 1935, respectively. 

Ch. Raghava Rao for Appellants. 

K. Rajah Aiyar and D. Narasaraju for Respondents. 

The following Order of Reference to the Full Bench was 
made by Venkataramana Rao and Abdur Rahman, JJ.* 

The Order of Reference was delivered by 

Venkataramana Rao, J—One of the main questions argued 
by Mr. Raghava Rao in this appeal was the question of limitation. 
The suit out of which this appeal arises was instituted to recover 


certain sums of money due in respect of four promissory notes 


dated 10th May, 1929, 12th June, 1929, 18th August, 1929 and 31st 
May, 1930 executed by the father of defendants 2 and 3 in favour of 
the plaintiffs and the 4th defendant for Rs. 2,000, 3,000, 1,800 and 
3,000 respectively, repayable with compound interest at 12 per 
cent. per annum. Ata partition between the plaintiffs and the 4th 
defendant, the promissory notes fell to the share of the plaintiffs, 
On the date of the promissory note, the 3rd defendant was not in 
existence, as he was born subsequently, On a creditor’s petition 








* 14th February, 1941, 
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dated 13th March, 1931 the father was adjudicated insolvent on 
13th November, 1931. A few days prior to the date of the order 
of adjudication, a suit for partition was brought by defendants 2 
and 3 against their father and on 16th November, 1931 a preli- 
minary decree for partition was passed. On 21st December, 1931 
the father filed a sch. Ex. D before the Official Receiver wherein 
he acknowledged his indebtedness in respect of the said promissory 
notes. It is also in evidence that in respect of the three promis- 
sory notes dated 10th May, 1929, 12th June, 1929 and 1&th 
August, 1929, the -plaintiffs obtained a renewal thereof on 19th 
April, 1932. In spite of the renewals the suit was not based 
on the renewed promissory notes on the ground of their having 
been executed by the insolvent who was yet undischarged. The 
plaintiffs based their cause of action on the original promissory 
notes and the suit was instituted on 21st December, 1934 against 
defendants 2 and 8, their father having died on 17th January, 
1934. 


Two main contentions were urged in the lower Court: (1) 
the suit was barred by limitation, and (2) the suit on the promis- 
sory notes was not maintainable. Both the contentions were over- 
ruled by the learned Subordinate Judge. On the question of limita- 
tion, the learned Subordinate Judge relied on the acknowledgment in 
the schedule filed by the insolvent Ex. D and also on Exs. E series 
being the renewals of the three original promissory notes. Mr. 
Rajah Aiyar, counsel for the respondents did not seek to support 
‘the finding of the learned Judge based on Exs. E series but relied 
upon the acknowledgment in Ex. D. The contention of Mr, 
Raghava Rao for the appellants is that Ex. D would not save 
limitation as it was furnished by the insolvent in pursuance of his 
duty enjoined under the Provincial Insolvency Act. He relied on 
Kissendoss v. Khatau Makanjee Spinning & Weaving Co., Lid.1, 
where it was decided that an acknowledgment by an insolvent of a 
debt in the schedule of assets filed by him could only be treated as 
one made on behalf of himself and not on behalf of any other. 
In that case the father and his five sons were members of a joint 
Hindu family, The Ist defendant was the father and defendants 
2 to 6 were the sons, the 6th defendant being a minor. The 
father with the aid of the family funds started a business. From 
the facts as found by the trial Judge it appears that defendants 2 
to 4 were taking active part in the father’s business and the 5th 
defendant, though he did not take any active part in it, seemed to 
have acquiesced in the carrying on of the business. The 
learned trial Judge, Bakewell, J., took the following view of the 





1, (1916) 36 I.C. 389. 
40 
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business: 


“It is, I think, clear that the business was carried on for the benefit of 
all these defendants, that they shared the profits as a joint family, that they 
were all aware of and acquiesced in the carrying on of the business as a joint 
family concern, and they are, therefore, partners therein..... ...All the 
defendants, therefore, except the minor 6th defendant, are personally liable 
for the debts of the firm; and since it has not been shown that thereis any 
family property other than the capital employed in the firm, the 6th defene 
dant will be liable to the extent of the assets of his family”. 


It will thus be seen that it was not a case of contractual 
partnership but a joint family concern. Defendants 2 to 5 were 
deemed to be partners on the ground of their having taken part or 
having acquiesced in the carrying on of the business in order to fix 
personal liability against them. The sixth defendant could in no 
sense be a partner; he could only be made liable on the ground of 
his being the son of his father and a member of a joint Hindu 
family. The question arose in that case whether the inclusion of 
the debt by the first defendant, who was adjudicated an insolvent, 
in the schedule to his petition in insolvency, would amount to an 
acknowledgment so as to be binding also on the sons. The learned 
trial Judge dealt with the question of liability thus: 

“Before an acknowledgment signed by one partner can be held binding 
on the other members of the firm, there must be evidence that in the course 
of business that partner had authority to sign the acknowledgment. . a 

. In the present case I think that such evidence is afforded by the fact 
that the first defendant was not only a partner, but also the manager of all 
the property of the persons constituting the firm, since in that capacity he had . 


full power to make contracts, to settle accounts and make admissions as to the 
contractual liabilities of the family.” (The italics are ours). 


It will be seen that the learned Judge did not rest his decision 
merely on the fact that the adult members were partners but also 
on the ground that the father was the managing member of the 
family and the decree against the sixth defendant could only be 
sustained on that basis. On appeal the decision of the learned 
trial Judge was reversed. Dealing with the question of implied 
agency of the managing member, Wallis, C.J., observed as follows: 


“With regard to acknowledgments by the managing member of a joint 
Hindu family, it is well settled that a managing member has implied 
authority to make acknowledgments within the Statute, and it has been con- 
tended before us that the fact that he has been adjudicated an insolvent 
does not determine his position as managing member, or that at any rate he 
may still be allowed to go on acting as managing member, as, it is suggested, 
the evidence shows that he did in two cases and if so the implication of 
authority continued, Even supposing, however, that he could retain the 
position of managing member and the implied authority to make acknow- 
ledgments in the ordinary course of the joint family business, I do not think 
that he can be considered to have been acting or authorised to act under that 
implied authority in signing his schedule in the insolvency proceedings. 
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Prima facie, as I have said, in so signing he is acting for himself and for 
himself only under the statutory duty.” 

The decree was set aside against all the defendants. With 
great respect to the learned Chief Justice we are unable to agree 
with the reason that because the schedule was filed under the 
statute the acknowledgment must be deemed to have been made 
for the purpose of the statute alone and could not be therefore 
held to bind the sons. It seems to us that the purpose for which 
the acknowledgment was made is immaterial; the question is 
whether there was an acknowledgment and not why an acknow- 
ledgment was made. If the manager in spite of the insolvency 
had not lost his status as a manager and continued to be a member 
of an undivided Hindu family and if the debt when contracted 
was one binding on the family, we do not see why his insolvency 
should prevent him from acknowledging the debt so as to save 
limitation against the other members of the family. Mr Rajah 
Aiyar contended that the principle of the decision in Kissendoss 
v. Khatau Makanjee Spinning & Weaving Co., Ltd.1, would not 
apply to the case of a father and a son with regard to the son’s 
liability for debts contracted by the father. His contention is that 
the son would be liable for a debt contracted by the father even 
though not for a family purpose on account of the pious obligation 
which the Hindu law imposed on him and that even if the father 
could in such a case be said to have acknowledged the debt on his 
behalf alone, that would be enough to make the son’s share liable. 
He therefore urged that if the inclusion of the debt in the schedule 
by the father would amount to an acknowledgment as against him, 
it must be equally taken to have that effect as against his sons as 
well. We are inclined to think that the contention of Mr. Rajah 
Aiyar is well founded and the decision in Kissendoss v. Khatau 
Makanjee Spinning & Weaving Co., Lid.1, may be distinguished 
on the ground that it did not deal with the liability of the son for 
the father’s debt on the basis of the father’s acknowledgment. 


Mr. Raghava Rao contends that even assuming Mr. Rajah 
Aiyar to be correct in his contention, the father’s acknowledgment 
would not save limitation against his sons if subsequent to his 
insolvency he happened to become divided in status from them, 
Mr. Rajah Aiyar in answer referred us to the decision in Muni- 
sawmi V. Kutti2, Mr. Raghava Rao contends that the decision in 
Munisawmi v. Kutti2, ts not correct. He outlined his contention 
thus: the creditor’s right to proceed against the sons’ share is 
derived from the right of the father to subject and alienate the 





1. (1916) 36 I.C. 389, 
2. (1933) 65 M.L.J. 311: LL.R. 56 Mad. 833, 
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sons’ share for his debts by virtue of the pious obligation on the 
sons, but the power ceases the moment the sons become divided in 
status from him and with it his right to acknowledge the debt so 
as to save limitation-against his sons ceases. It seems to us that 
there is considerable force in this contention. The father of an 
undivided family consisting of himself and his sons has got certain 
rights by virtue of his position as such. One such right is to 
alienate his sons’ share for a personal debt of his. This is derived 
from the pious liability which the Hindu law imposes on undivided 
sons. Both the right and liability are dependent on the continuance 
of the joint family and the consequent undivided status. The 
mere paternal relation of a father and sons would not entitle a 
father to incur a personal debt which would have the effect of 
subjecting his sons’ property for that liability. It is undoubted 
law that a divided son is not liable for debts contracted by the 
father after partition both in respect of the separate property of 
the son as well as the property which he got at the partition. In 
an- undivided family the father not only is the head and manager 
of that family but if the family consists besides his sons also of 
his brothers, he will be the head of his own branch if he does not 
occupy the position of an elder brother. Therefore as such head 
and manager of his own branch he has got certain rights. In 
addition to his right as ordinary manager of incurring debts on 
behalf of the joint family and alienating the family property for 
purposes connected with the family, the father has got the right to 
incur debts on his own account and alienate his property which his 
branch is entitled to including the sons’ shares. Ramesam, J., in 
the Full Bench decision in Baluswami Aiyar, in re? is of the view 
that the right of a father to sell the joint family property for his 
personal debts is dependent upon his occupying the position of the 
manager of his own branch of the family. At page 430 he 
explained the power of the father thus: 

“Ttseems to me that the basis of a Hindu father’s right to sell his son’s 
share in the joint family property for antecedent debts is twofold: (1) 
there must be an antecedent debt of the father which is not illegal or 
immoral involving a pious obligation on the part of the son to pay it; and 
(2) the property must be joint family property of which the father was the 
manager. If either of these conditions is wanting, the father has no right 
tó sell.” 

The learned Judge elaborates this position at page 436 thus: 


“That he isa manager is clear from the fact that he could be sued by 
creditors for debts whether incurred by himself only, not illegal or immoral, 
.or for the benefit of his branch so asto bind his own branch. He can sue 
for a division of the share of his branch and hecan sell the share of his 





1. (1928) 55 M.LJ. 175: LL.R. 51 Mad. 417 (F.B.). 
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branch for antecedent debts not illegal or immoral. All these are acts of 
managership and where he expressly abandons managership he cannot do 
these things. : It is because he is the manager he can represent his sons in the 
various acts just enumerated”. 

It would seem to follow that in acknowledging a debt contract- 
ed when he was undivided he would represent his sons so long 
as he is undivided with them but when he becomes divided 
he would not. Apparently this seems to be the view also 
of Anantakrishna Aiyar, J., in Subramania Aiyar v. Sabapathy 
Aiyarl, where the majority of the learned Judges took the view 
that for pre-partition debts of the father the sons’ shares could be 
made liable after partition provided the sons were sued along with 
the father. At p.415 he observed thus: 

“ On the question as to what is the proper procedure to be followed by 
the creditor in such cases, cases have Jaid down that the effect of partition 
is to take away from the father the right to represent the sons, whether in 
Court or outside. Though by reason of his position at the time of incurring 
the debt he had the right to make the debt binding on the sons’ shares also of 
the family property, he loses the right to represent the sons after partition.” 

Whether in incurring the debt on his own account and not for 
the benefit of his family a father is said to represent his sons may 
be a question; but the right to acknowledge a debt which would 
save limitation against his sons while the family continues undivi- 
ded can be supported on the ground that the father has got a right, 
so long as the family continues undivided, to impose liability on 
the sons’ share for his debt and that would carry with it the right 
to extend the time for enforcement of such debts and thus the 
period of liability; but once that right is lost in consequence of a 
partition, it seems to us that he would not have the right to 
acknowledge and prolong the period of liability which would have 
the effect of adversely affecting the sons’ shares, the right to dis- 
pose of which is no longer in the father. In Muniswami v. Kutti2, 
the learned Judges distinguished Peda Venkanna v. Sreenivasa 
Dheekshatulu8, where the son was held not to be liable on a pro- 
missory note executed by the father after partition though in 
renewal of a note executed by the father before partition on the 
ground that the renewal would amount to an incurring of a fresh 
obligation, and remarked as follows: 

“Tf, as Subramania Aiyar v. Sabapathy Aiyart, decides, sons are liable 
after partition for the original debt of the father incurred before partition 


then the fact that the debt has been acknowledged by the father, in my view 


does not alter the position.” 


With great respect to the learned Judges the latter proposition 
does not follow from the earlier, It would be seen that even 
1. (1927) 54 M.L.J.726: I.L.R. 51 Mad. 361 (F-.B.). 
2. (1933) 65 M.L.J. 311: IL R, 56 Mad. 833. 
3. (1917) 33 M.L.J. 519: I.L.R, 41 Mad. 136. 
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Subramania Aiyar v. Sabapathy Aiyar1, decides that if the sons 
were not sued along with the father, even for a pre-partition debt, 
the son’s share could not be made liable, whereas before partition 
even though they were not sued their property could be rendered 
liable. Kumaraswami Sastri, J., in Peda Venkanna v. Sreenivasa 
Deekshatulu?, dealing with the case of a renewal observed as 
follows: 

“ I can see no equity in allowing a Hindu father to renew and keep alive 
a debt (increased by the addition of interest and principal at each renewal) 
so as to throw upon the son the duty of paying it out of properties that fall 
to his share. The renewed note must in my opinion be treated as anew 
obligation incurred after partition......... The pious duty creates no 
charge on the son’s share prior to partition, the presumed agency of the 
father ceases on partition and as thè creditor can onlyswork out the father’s 
rights at the date of the suit he can have no right if that right is lost owing 
to a bona fide partition.” 

The learned Judge uses the language ‘presumed agency’. It 
may bea matter for argument whether the learned Judge was 
right in presuming that the father would be acting as the agent of 
the son when he acknowledges or renews a debt when he continues 
undivided. We think he was using it in the sense in which 
Ramesam and Anantakrishna Aiyar, JJ., explained the father’s 
right, that is, the right of representation. As we have pointed out 
already, it may be difficult to apply the theory of representation 
because in contracting a debt on his own account the father could 
not be said to be acting as the representative of his sons. 
The view we are inclined to take is that the right to acknowledge 
is derived from the father’s right to impose liability on the son’s 
shares, which continues to subsist until the family is divided, but 
when that right ceases with division, the right to acknowledge also 
ceases. However, as the matter is one of some importance and as 
we doubt the correctness of the decision in Munisawmi v. Kutti’, 
we think it desirable that both the matters which we have discuss- 
ed should be referred to a Full Bench. We accordingly refer to 
the Full Bench the following questions: 

1. Whether an acknowledgment by a Hindu father who is 
adjudicated insolvent of a debt made in the schedule of debts filed 
by him in insolvency would save limitation against his undivided 
sons; and 

2. Would it make any difference if the acknowledgment was 
made after the insolvent had become divided in status from his 
sons subsequent to the insolvency? 





1. (1927) 54 M.L.J. 726: I.L.R. 51 Mad. 361 (F.B.). 
2. (1917) 33 M.L.J. 519: LL.R. 41 Mad. 136. 
3. (1933) 65 M.L.J. 311: I.L.R. 56 Mad. 833. 
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In pursuance of the aforesaid Order of Reference to the 
Full Bench, the Court made the following 


Order. The Chief Justice-—The following questions have 
been referred to a Full Bench: 

“1. Whether an acknowledgment by a Hindu father who 
is adjudicated insolvent of a debt made in the schedule of debts 
filed by him in insolvency would save limitation against his undi- 
vided sons; and 


2. Would it make any difference if the acknowledgment 
was made after the insolvent had become divided in status from 
his sons subsequent to the insolvency?” 

On the admitted facts it is clear that the word ‘undivided’ in 
the first question should have been ‘divided’, because the appeal has 
reference to an allegation of liability on the part of sons who were 
divided from their father before the filing of the schedule and the 
second question cannot arise in this case. 


Before the first question, as amended, arises it is for the 
Division Bench to decide whether the suit is confined to liability on 
the promissory notes, or whether the claim has been framed in the 
alternative, namely, whether the sons are also liable on the debts 
apart from the promissory notes. We have perused a copy of the 
plaint and it is obvious that this question calls fora decision. If 
the Division Bench decides that the suit is merely on the promis- 
sory notes the sons cannot be made liable because they were not 
parties to the instruments, and there will be no need for a refer- 
ence. In these circumstances the present reference will be return- 
ed to the learned Judges and will be re-submitted, if in the light 
of what is said here, they consider that there is need for a refer- 
ence. 

In pursuance of the directions contained in the above Order, 
the Court made the following 


SECOND ORDER OF REFERENCE TO THE FULL BENCH. 


The question now for our decision is whether the suit is 
maintainable. Mr. Raghava Rao’s contention is that the suit is 
not maintainable and he urges two grounds in support of it. The 
first is that the suit is laid on the promissory notes and defendants 
2 and 3 are not parties to them, and secondly, that the suit cannot 
be laid on the promissory notes dated 10th May, 1929, 12th June, 
1929, and 18th August, 1929, as the plaintiffs obtained renewals of 
them on 19th April, 1932. 

We shall now deal with the first ground. So far as our 
High Court is concerned, after the decision of the Privy Council 


. 
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in Sadasuk Janki Das v. Sir Kishan Pershad}, the prevalent view 
has been that if during the lifetime of a Hindu father a suit is 
laid on a promissory note executed by him alone, his sons cannot 
be made parties to it. It is well settled that a suit can also be laid 
on the debt impleading the sons as parties thereto so as to render 
their shares in the joint family property liable. It is enough to 
refer to the decision in Maruthamuthu Naicker v. Kadir Badsha 
Rowther?, in support of the above propositions. (Vide the 
observations at pages 578 and 574.) Therefore the question in 
each case would be whether the allegations in the plaint are suffi- 
ciently wide to cover a claim on the debt as well as on the promis- 
sory note. In considering this question a distinction has to be 
kept in mind between the case of a father and the case of a 
manager. Inthe case of a manager, there should be an allegation 
that the debt was incurred for a necessary purpose if the other 
members of the family are sought to be made liable, and from the 
recitals as to necessity the courts could infer that the suit could 
be treated as one having been brought on the debt as well. In the 
case of a father, however, the allegation as to necessity is imma- 
terial and all that one need allege is that the debt was incurred by 
the father and the sons are sued as their shares in the joint family 
property are to be rendered liable for the debt evidenced by the 
promissory note, 

Before considering the allegations in the plaint in the present 
case, the important fact that has to be remembered is that the 
suit was instituted after the death of the father. The plaint is in 
Telugu and we have gone through it. In paragraph 4 it is alleged 
that the father of defendants 2 and 3 borrowed several sums of 
money on several dates referred to therein and that the father 
executed promissory notes for those amounts on those dates. The 
incurring of the debts and the execution of the notes are both 
referred to. Lower down in the same paragraph after referring 
to the insolvency of the father and to the order of adjudication 
and to his subsequent death, the following allegation is made: 

“The Ist defendant (the Official Receiver) is representing the late Bullt 
Gangireddi lawfully. Defendants 2 and 3 are his heirs under Hindu law.” 

It is thus clear that defendants 2 and 3 were impleaded as the 
father’s heirs under the Hindu law, the object being to render their 
shares in the joint family property liable. This is made clear in 
the concluding portion of the said paragraph wherein occurs the 
following :— 

“At any rate, since debts due to the plaintiffs were all pre-partition debts 
they are not in any way concerned with the partition decree, and the plain- 








1. (1918) 36 M.L.J. 429: L.R. 46 LA. 33: LL.R. 46 Cal. 663 (P.C.). 
2. (1938) 1 M.L.J. 378: LL.R. (1938) Mad. 568 (F.B.). 
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tiffs are therefore entitled to recover the same from the whole of the family 
properties of defendants 2 and 3.” 

It is thus clear from these allegations that the reason why the 
sons were made parties is that the debts due to the plaintiffs being 
pre-partition debts, defendants 2 and 3 should be made liable for 
the debts in spite of the partition by virtue of their being the sons 
of their father. The debts apart from the promissory notes were 
referred to separately and were alleged to be debts due to the 
plaintiffs. It seems to us that the plaint in this case should be 
considered to have been laid not merely on the promissory notes 
but on the debts as well. Though the decision on the basis of a 
plaint to the suit cannot be treated as an authority for construing 
the plaint in another suit, yet we think it useful to refer to the 
plaint in Krishna Iyer v. Krishnaswami Iyer!, which was constru- 
ed by the majority of the learned Judges in that case and by the 
learned Judges of the Full Bench in Maruthamuthu Naicker v. 
Kadir Badsha Rowther,2 as one covering a claim on the debt as 
well. There were only two paragraphs therein on which the said 
construction was adopted. Just as in this case the first paragraph 
was to the effect “for a sum of Rs. 1,000 borrowed, a promissory 
note was executed”. The second paragraph was to the following 
effect: 

“As the plaint debt has been incurred by the defendants for the expenses 
of their own family and as all defendants are bound to discharge that 
amount, I instituted this suit against all the defendants who are concerned 
in it”. 

These were the only allegations there. This paragraph regar- 
ding necessity had to be made because certain persons were sought 
to be made liable as members of a joint family. Though the debt 
was simply referred to as the ‘plaint debt’ still it was considered to 
be a suit on the debt apart from the note by reason of the fact that 
the members other than the executant were sought to be made 
liable by virtue of their obligations under the Hindu law. Simi- 
larly in this case paragraph 4 refers first to the borrowing and then 
to’ the execution of the notes. Again, there are the necessary 
allegations to show why defendants 2 and 3 were sued. Defen- 
dants 2 and 3 are stated to be the heirs under the Hindu law. The 
reason why they are sought to be made liable is referred to by 
alleging that the debts referred to as debts due to the plaintiffs are 
pre-partition debts of the father. 


Even assuming that our view is not correct and the suit can 
still be said to be laid only on the notes, the suit having been filed 
after the death of the father against defendants 2 and 3 who are 


1. (1900) I-L.R. 23 Mad. 597. 
-2 (1938) 1 M.L.J. 378: I.L.R. (1938) Mad. 568. (F.B.) 
41 e 
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his legal representatives under the Hindu law, it is maintainable. 
Where a person executes a promissory note, it cannot be denied 
that his legal representatives can be sued on it and it is not denied 
in this case that defendants 2 and 3 are the heirs and therefore the 
legal re-.resentatives of the executant of the promissory notes. If 
a suit is laid on the note against legal representatives, the decree 
that will be passed will be a decree against the property of the 
deceased in the hands of the legal representatives. Where a suit 
was instituted against the sons or grandsons of an executant, 
their Lordships of the Privy Council in Raja Ram v. Raja Baksh 
Singh* pointed out that the proper form of the decree would be a 
decree against the defendants as representatives of the executant 
for a sum to be realised out of any property of the executant 
coming to their hands. Their Lordships stated the effect of such 
a decree thus: 

“Such a decree passed in accordance with S.52o0f the Code of Civil 
Procedure would have attracted the operation of S 53 and the respondents’ 
interests in the joint property would have been liable to attachment under 
the decree notwithstanding that such interests were not ‘property of the 
deceased’ in the strict meaning of those words”. 

It is well settled that under the Hindu law in the case of a 
pre-partition debt the entire joint family property is liable whether 
there was division or non-division. In this case the first defendant 
was sued because the share of the deceased vested in him and 
defendants 2 and 3 were impleaded because they were the heirs 
under the Hindu law and were also in possession of the property 
which would be liable in spite of their having become divided 
from their father, that is, their shares in the joint family property 
which would be ‘property of the deceased’ in their hands. We 
therefore think that the first ground raised by Mr. Raghava Rao 
is not tenable, 

In regard to the second ground it willbe seen that the rene- 
wals were executed after the father was adjudicated insolvent and 
before he was discharged. The debts due under the promissory 
notes were provable in insolvency and it was a fraud on the insol- 
vency. law for the insolvent to execute fresh promissory notes in 
respect of those debts. (Cf. Jamshedji v. MaganLal2), There- 
fore the fact that there were renewals would not prevent a cre- 
ditor from suing on the original promissory notes. 

We are therefore of opinion that the suit as laid is main- 
tainable. In view of this conclusion of ours, we refer the case to 
the Full Bench for an answer on the questions already referred as 
amended by the Full Bench. 


1, (1938) 1 M.L.J. 41; LL.R. 13 Luck. 61 (P.C) 
2. (1925) 27 Bom.L.R. 514 at 519. 
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In pursuance of the aforesaid Second Order of Reference 
the appeal came up before the Full Bench. 

Ch. Raghava Rao and V. V. Sastri for Appellants. 

Sir A. Krishnaswami Aiyar and D. Narasaraju for Res- 
pondents. 

The Court delivered the following 

Jupcments*: The Chief Justice —The question which the 
Court is called upon to answer in this case is whether a Hindu 
father who has been adjudicated an insolvent, can by reason of 
the acknowledgment of indebtedness embodied in the schedule 
filed by him in the insolvency proceedings extend the period of 
limitation against his sons who have separated from him since 
the debts were incurred, the debts not having been incurred for 
any illegal or immoral purpose. 

The first and second respondents filed a suit in the 
Court of the Subordinate Judge of Cocanada to recover a sum 
of Rs. 17,909-7-9 claimed to be due on four promissory notes 
executed by the father of the appellants. The promissory 
notes are dated the 10th May, the 12th June, the 18th August 
1929 and the 31st May, 1930 respectively. When they were 
executed the first appellant was joint with his father. The 
second appellant had not then been born. On the 2nd Novem- 
ber, 1931 the first appellant brought a suit for the partition of 
the family estate. On the 16th November, 1931 a preliminary 
decree for partition was passed, but a final decree did not 
follow until the 6th April, 1935. . The father had died on the 
17th January, 1934, A copy of the final decree has not been 
printed, but it is common ground that its effect was to divide 
the appellants from their father and from one another. 

On the 13th March, 1931 a creditor applied to the Court 
to adjudicate the father an insolvent and on the 13th Novem- 
ber, 1931 an order of adjudication was passed. On the 21st 
December, 1931 the father filed his schedule and thereby 
acknowledged his indebtedness on the promissory notes now in 
suit. The plaint was filed on the 21st December, 1934. The 
appellants pleaded that the suit was barred by the law of limi- 
tation, having been filed more than three years after the execu- 
tion of the promissory notes. The plaintiffs respondents, 
however, relied on the acknowledgment of indebtedness made 
by the father of the appellants in his schedule. The Subordi- 
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nate Judge of Cocanada in whose Court the suit was instituted 
held that it was in time and passed a decree for the amount 
claimed, The appellants appealed to this Court and the appeal 
was called for hearing before Venkataramana Rao and Abdur 
Rahman, JJ., who have made this reference. 


In Munisawmi v. Kuttil, a Division Bench of this Court 
(Beasley, C.J. and Bardswell, J,) held that a Hindu son is 
liable on a promissory note executed by his father before 
partition and kept alive by an acknowledgment made by the 
father after partition. If this decision is to stand the appel- 
lants are out of Court. The learned Judges who have made 
this reference, however, formed the opinion that this decision 
requires reconsideration and consequently have referred to a 
Full Bench the question stated at the outset of this judgment. 
Imay mention that the learned Judges have found that the 
plaintiffs respondents have based their claim on the debts as 
well as on the actual promissory notes. 


It is a well established rule of Hindu law that a son is 
under a pious obligation to pay his father’s debts, provided that 
they have not been incurred for any illegal or immoral purpose, 
but it has been held that the rule does not apply to a debt in- 
curred subsequent to partition. See Subramania Aiyar v. 
Sabapathy Aiyar®, Baluswami diyar, In re? and Sot 
Narain v. Sri Kishen Dast. As already indicated, the 
debts in the present case were incurred before partition, and at 
the time of the institution of the suit were lawfully enforceable 
against the father’s estate, because of thé acknowledgment 
made by him when he signed his schedule in the insolvency 
proceedings. The signing of the schedule constituted an 
acknowledgment within the meaning of S. 19 of the Limita- 
tion Act. The acknowledgment was, however, a purely 
personal matter, and the father cannot here be treated as being 
the agent of his sons. See Kissendoss v. Khatau Makanjee 
Spinning & Weaving Co., Lid.5 (O.S.A. No. 29 of 1915). In 
that case the Court (Wallis, C.J., and Phillips, J.) was not,. 
however, called upon to consider the question under reference. 





1. (1933) 65 M.L.J. 311: LL.R. 56 Mad. 833. 
2. (1927) 54 M.L.J. 726: LL.R. 51 Mad. 361 (F.B.) 
“3. (1928) 55 M.L.J. 175: LL.R. 51 Mad. 417 (F.B). 
4. (1936) 71 M.L.J. 812: L.R. 63 I.A. 384: LL.R. 17 Lah, 644 (P.C) 
5. (1916) 36 I.C. 389. 
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What the Court has now to decide'is whether the sons remain 
liable under the pious obligation rule of their personal law 


when the father has extended the period of limitation against 
himself. 


It must be borne in mind that by signing the schedule the 
appellant’s father did not create new debts. He merely acknow- 
ledged debts which had been incurred by him before partition. 
I agree with Beasley, C,J., who delivered the judgment in 
Munisawmi v. Kutil, that the position is not analogous to that 
created when the father, after partition, executes a fresh pro- 
missory note in renewal of a promissory note executed by him 
before partition. In that event there is a fresh cause of action, 
the cause of action on the new instrument. It follows that I 
agree with the learned Chief Justice in the distinction which he 
made between Munisawmi v. Kutti, and Peda Venkanna v. 
Srinivasa Dheekshathulu2, 


It is manifest that unless the Court is to impose a new 
restriction on the application of the pious obligation rule an 
acknowledgment by a father which extends the period of his 
own liability must affect his son. As the law stands at present 
a debt lawfully incurred by the father before partition must be 
paid by the son, if the father fails to do so. The son is, of course, 
only liable to the extent of the family property in his hands. 
The only restriction which has been placed so far on the appli- 
cation of the rule is that which has been imposed with regard to 
post-partition debts, but the appellants are asking the Court to 
place a further restriction on the rule, a restriction by way of 
limitation. In Subramania Aiyar v. Sabapathy Aiyar®, Coutts 
Trotter, C.J., expressed the opinion that the doctrine of pious 
obligation should not be extended beyond the point to which the 
cases had carried it. He regarded the doctrine as being an 
illogical relic of antiquity, unsuited to any but a primitive and 
patriarchal society. It may be unsuited to modern conditions 
but that is the concern of the Hindu community. The doctrine 
remains and the Court is bound to apply it until the Legislature 
steps in and changes the law. I consider that Munisawmi v. 
Kutti, was rightly decided. To overrule it the Court must go 





1. (1933) 65 M.L.J. 311: LL.R. 56 Mad. 833. 
2. (1927) 33 M.L.J. 519: LL.R. 41 Mad. 136. 
3. (1927) 54 M.L.J. 726: I.L.R. 51 Mad. 361 (F.B.) 
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to the length of adding something to the rule which is foreign 
to it and this would in my judgment amount to the usurpation 
of power which is vested only in the Legislature. The rule is a 
simple one and there is no difficulty in its application. Al that 
the Court has to do is to inquire whether the debt was lawfully 
incurred before partition and whether ıt is still enforceable 
against the father. If it was lawfully incurred and is still en- 
forceable against the father the son is liable to the extent of the 
family property in his hands. 


I find support for what I have said in the judgment of 
Bhashyam Aiyangar, J., in Periasamt Mudaliar v. Seetharama 
Chettiar. In that case a Full Bench held that independently 
of the debt arising from an original transaction, a decree 
against the father, by its own force creates a debt as against 
him which his sons, according to the Hindu law, are under 
an obligation to discharge, unless they show that the debt is 
illegal or immoral. In the course of his judgment Bhashyam 
Aiyangar, J., said: 

“Where the creditor sues the son on the original cuse of action the law 
of limitation—including the article in the second schedule to the Limitation 
Act—applicable to such suit will be just the same as that which would be 
applicable to it if it had been brought against the father himself This is con- 
clusively established by the principle of the decision of the Court of Appeal 
in Beck v. Pierce.? It was there held that the cause of action in respect of 
which a husband is liab'e for his wife’s ante-nuptial debts is his wife’s 
contract, not his own, and the statute of limitations had always been regarded 
as beginning to run in his favour as well as in his wife’s from the time when 
the cause of action accrued against her and any acknowledgment or part 
payment by her before marriage kept her debt alive both against her and her 
after-taken husband. In the case of a contract, no doubt, the only person 
who can under the general law be ordinarily sued on it is the contracting 
party or his legal representative or in sume cases his assign. But if a son 
is under the Hindu law under an obligation to fulfil the father’s contract of 
debt, as a husband is under the English law to fulfil his wife’s ante-nuptial 
contract of debt, the suit against the son or the husband is a suit on the 
contract just as much as a suit against the legal representative of a contract- 
ing party. It may bethat the liability of the contracting party himself is 
unlimited but that of the son or the hasband or the legal representative on the 
same contract is limited in the case of the son to the extent of the joint 
family property in his hands, in the case of the husband to the extent of his 
wife’s property which he may have acquired, and in the case of the legal- 
representative to the extent of the assets of the deceased which may have 
come to his hands, But in all these cases the cause of action on which the 
son, husband or legal representative is liable to be sued is that against the 
Neh aneng anaa tgs Oe ee Ie aS 

1. (1903) 14 M.L.J. 84: L-L.R. 27 Mad. 243 (F.B.). 
2. (1889) L.R. 23 Q.B.D. 316. 
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father, wife or person represented respectively, and the lawof limitation 
applicable is therefore the same.” 


Bhashyam Aiyangar, J., was, of course, referring to the 
position in England before the passing of the Married Women’s 
Property Act, 1882. Before then ordinarily a married woman 
had no capacity in law to contract during coverture. The 
decision in Beck v. Pierce,1 was that an unmarried woman could 
by her own acknowledgment of a debt create a fresh period of 
limitation which would be binding on her spouse when she 
married. After marriage she could not give any valid acknow- 
ledgment because of her inability to contract, but before 
marriage the position was different and her future husband was 
affected by her action. Here the father has always the power 
to give an acknowledgment within the meaning of S. 19 of the 
Limitation Act; and if he gives one in respect of a pre-partition 
debt that debt continues to be enforceable for another three 
years, which in my judgment means that it can within the 
further period be enforced against the family property in the 
hands of his son. 


I would answer the reference in this way. The acknow- 
ledgment by the father in his schedule extends the period of 
limitation against himself and if at the date of the suit 
pre-partition debts are still enforceable against him or his estate 
his divided sons are by reason of the pious obligation rule in 
Hindu law also liable. 


I would make the costs of this reference costs in the 
appeal, 


Mockett, J:—The point that arises for decision is whether 
the divided son of a Hindu father can be made liable so far as 
his own share is concerned, for a pre-partition debt of the 
father which would have been time-barred had it not been for 
an acknowledgment made by the father after the partition. 
The referring Judges, Venkataramana Rao and Abdur 
Rahman, JJ., doubt the correctness of the decision of a Bench 
of this Court (Beasley, C.J., and Bardswell, J.,) in Munisawmi 
v. Kutti.2 At the outset it is worthy of note that Munisawmi 
v. Kutti2, which was decided in 1933 does not appear till now 
to have been the subject of doubt in any High Court; at least 
no cases have been cited to us suggesting that. In the tenth 





1. (1889) L.R. 23 Q.B.D. 316. 
2. (1933) 65 M.L.J. 311: LL.R. 56 Mad. 833. 
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edition of Mayne on Hindu Law (published in 1938) in 
paragraph 328 (page 421) the position is stated as follows: 

“A sonis not under Hindu law liable to pay a debt of the father which 
is time-barred against the father. But he continues to be liable for a debt of 
the father kept alive by the latter’s acknowledgment whether before or after 
partition.” 


Similarly in Mulla’s principles of Hindu Law, 9th edition, 
1940 at page 336, the same proposition is stated as follows :— 


“If the debts are saved from limitation by the father’s acknowledgment, 
the son is bound to pay even though the acknowledgment by the father is 
after a partition between the father and the son.” 


And as authority, Munisawmi v. Kutit,1 is cited, the 
decision of Beasley, C.J., and Bardswell, J. Judgment in that 
case was delivered by Beasley, C. J. Bardswell, J., expressing 
agreement and during the course of that judgment certain 
authorities which have been cited to us are examined. The 
first was Peda Venkanna v. Srinivasa Dheekshatulu,2 in which 
it was held that a Hindu son was not liable during his father’s 
lifetime on a promissory note executed by his father after 
partition in renewal of a note executed by the father before 
partition. Beasley, C.J., points out that that decision is not an 
. uthority on the question which we now have to consider. The 
suit was not based, as is evident from the facts, on the original 
debt of the father but on a new cause of action created by him 
after partition by the execution of a second promissory note. 
In Peda Venkanna v. Srinivasa Dheekshatulu2, Kumaraswami 
Sastri, J., observes: 


“In the case of renewal by the father alone after partition of a note 
executed before partition the case is much stronger as I can see no equity in 
allowing a Hindu father to renew and keep alive a debt (increased by the 
addition of interest and principal at each renewal) so as to throw upon”the 
son the duty of paying it out of properties that fall to his share. The 
renewed note must in my opinion be treated as a new obligation incurred 
after partition.” . 


If those observations are examined closely they are 
referable only to a new obligation and not in any way to an 
acknowledgment within the statute of a pre-partition debt. In 
Subramania Aiyar v. Sabapathy Aiyar’, the following question 
was referred to a Full Bench of five Judges: 

“Whether a simple creditor of a fatherina joint Hindu family is entitled 


to recover the debt from the shares of the sons after a bona fide partition has 
taken place between the father and the sons.” 


1. (1933) 65 M.L.J. 311: I.L.R. 56 Mad. 833, 
2, (1917) 33 M.L.J. 519: I.L.R. 41 Mad. 136. 
3. (1927) 54 M.L.J. 726: LL.R. 51 Mad. 361 (F.B.), 
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A majority of the Bench (Waller, Jackson and Anantha- 
krishna Aiyar, JJ.,) held that the answer was in the affirmative, 
and the learned Judges approved the decision in Jagannatha 
Rao v. Viswesam1 Coutts Trotter, C.J, and Srinivasa 
Aiyangar J., differed. It is evident from a perusal of the 
learned Chief Justice’s judgment that he considered the whole 
doctrine of the pious obligation to be out of tune with modern 
requirements. It is described by him as ‘an illogical relic of 
antiquity unsuited to any but a primitive and patriarchal 
society.’ With great respect I think that we are concerned with 
administering the Hindu law as we find it leaving it to the 
Legislature to make such changes as public opinion demands. 
In Munisawmi v. Kutti2, these decisions were considered and at 
page 836 Beasely, C.J., emphasises that in both Peda Venkanna 
v. Srinivasa Dheekshatulu,’ and Subramania Aiyar v. Sabapathy 
Aiyar*, the Courts were concerned not with a suit based on a 
renewed promissory note but a suit on the original debt and 
observes: ; 

“The two positions, in my opinion, are quite distinct. If as Subramania 
Aiyar v. Sabapathy Aiyar* decides, sons are liable after partition for the 
original debt of the father incurred before partition, then the fact that the 
debt has been acknowledged by the father,in my view, does not alter the 
position. The suit in such a case is on the original debt for which the sons 
are liable.” 

The position thus stated seems to me, with respect, to be a 


correct statement of the law. 


It has been argued by the appellant that Cl. 19 of the 
Limitation Act is applicable and that here we have an acknow- 
ledgment ‘by an agent duly authorised in this behalf’. This 
view is, I think, without real foundation. The consideration 
of managership or agency should, as contended by the learned 
Advocate-General on behalf of the respondent, find no place in 
deciding the question before us. The appellant’s argument 
appears to be founded on an observation of Kumaraswami 
Sastri, J., in Peda Venkanna v. Srinivasa Dheekshatulys: 


“The pious duty creates no charge on the son’s share prior to Partition, 
the presumed agency of the father ceases on partition and as the creditor can 
only work out the father’s rights at the date of the suit he can have no right 
if that right is lost owing to a bona fide partition.” 





1, (1924) 46 M.L.J. 590: LL.R. 47 Mad. 621. 

2. (1933) 65 M.L.J. 311: LL.R. 56 Mad. 833. 

3. (1917) 33 M.L.J. 519: LL.R. 41 Mad. 136. 

4. (1927) 54 M.L.J. 726; LL.R. 51 Mad, 361. (F.B.) , 
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With respect I cannot suppose that the suit against a son 
claiming payment of his father’s debts is based on the debt in 
the strict sense that it is alleged that the father and the son are 
jointly liable or that the father contracted the debt on behalf of 
his son, which logically eliminates the father’s own liability. In 
my view, the learned Judge was using a convenient phrase and 
no more. His observations on page 143 suggest to me that in 
any case it was only referable to the acts of a father manager 
of a joint family. The son’s liability is based on a doctrine 
peculiar to Hindu law by which there is an obligation on him 
to pay another’s debts, namely his father’s, provided that the 
debt is not immoral and incurred before partition. This appears 
to be the present position as held in modern decisions, for 
example, Subramania Aiyar v. Sabapathy Aiyart, In re Balu- 
swami Aiyar2, Sat Narain v. Sri Kishen Das3 and Sat Narain 
v. Bank of Upper India’. There is, therefore, in my opinion, no 
question of agency as between the father andthe son. To 
emphasise the ‘position, let us take a case of a debt incurred by 
the father for his own, not family, purposes, not being illegal 
or immoral, In such a case it could not be suggested that the 
father was the son’s agent. Equally, if the father acknowledges 
it, no question of agency could arise. Limitation finds no place 
in Hindu law. It is true that the Legislature has made irre- 
coverable certain debts for which a suit is not brought within a 
certain time; but no statute has attempted to touch the realms 
of piety. lt seems to me that unless piety, as certain observa- 
tions in Subramania Aiyar v. Sabapathy Aiyarl, suggest is to 
be regarded as an anachronism today, which I have no doubt 
would offend Hindu opinion as a whole, the pious obligation to 
pay still exists, whether the debt is legally recoverable or not. 
A consideration of these matters makes the decision in Muni- 
sawmi v. Kutti#, readily acceptable not only as representing 
good law but as representing the spirit of the Hindu law as 
well. The acid test is: Is there a debt owed by and recoverable 
from the father? The fact that the father has, instead of 
sheltering himself behind the machinery of a modern statute, 
acknowledged the debt seems to me irrelevant. The relationship 





1. (1927) 54 M.L.J. 726: I.L.R. 51 Mad. 361 (F.B.), 
2. (1928) 55 M.LJ. 175: LL.R. 51 Mad. 417 (F.B.). 
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of a Hindu father and son is dealt with by Curgenven and 
Sundaram Chetty, JJ., in Virayya v. Pardhasarathi Appa Rao}, 
and the learned Judges emphasise the comprehensive nature of 
the pious obligation, and that it exists 


“irrespective of the fact whether the father is or is not the manager of 
the joint family or whether the joint family is or is not composed of persons 
other than the father and the sons.” 


This is a quotation from the remarks of Iqbal Ahmad, J., 
in Lalta Prasad v. Gajadhar Shukul2, with which the learned 
Judges express their assent. In Periasami Mudaliar v. 
Seetharama Chettiar8, Bhashyam Aiyangar. J., remarks at 
page 252: 

“ Where the creditor sues the son on the original cause of action the law 
of limitation—including the article in the second schedule to the Limitation 
Act~—applicable to such suit will be just the same as that which would be 
applicable to it if it had been brought against the father himself.” 

Bhashyam Aiyangar, J., considers that that position is 
conclusively established by the principle of the decision in Beck 
v. Pierce*, where it was held that the cause of action in respect 
of which a husband is liable for his wife’s ante-nuptial debts is 
his wife’s contract, not his own, and that the statute of limita- 
tions has always regarded as beginning to run in the husband’s 
favour as well as in his wife’s; and the time when the cause of 
action accrued against her and any acknowledgment or part 
payment by her before marriage kept her debt alive both 
against her and her after-taken husband. This decision is 
instructive, but 1 consider that the position of a Hindu father 
and son is far simpler than was that of an English wife and 
husband although the principle may be of assistance. 


I would answer the reference in the manner proposed by 
my Lord the Chief Justice, whose judgment I have had the 
advantage of reading and with which I respectfully agree. 
I also concur with the order as to costs. 


Krishnaswami Atyangar, J.—The substantial question 
which arises for decision in this reference is whether a Hindu 
father can after partition keep alive a pre-partition debt against 
his divided sons by an acknowledgment of liability made by 
himself alone. In Munisawmi v. Kuttid, a Division Bench of 


1, (1933) 65 M.L.J. 417: I.L.R. 57 Mad. 190. 2. (1932) LL.R. 55 All. 283, 
3. (1903) 14 M.L,J. 84: I.L.R. 27 Mad. 243 (F.B.). 
4, (1889) L.R. 23 Q.B.D, 316. 
5. (1933) 65 M.L.J. 311: LL.R. 56 Mad, 833, 
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this Court consisting of Beasley, C.J., and Bardswell, J., have 
answered the question in the affirmative. The learned Judges 
who heard the appeal from which the present reference has 
arisen have doubted the correctness of this decision, and hence 
it was that they felt obliged to refer the question to a Full 
Bench. The judgment in that case was pronounced after a 
consideration of the effect of Peda Venkanna v. Srinivasa 
Dheekshatulul and Subramania Aiyar v. Sabapathy Aiyar®. In 
the first of these cases it was held that the father -had no 
authority to bind his divided sons by a promissory note executed 
after partition in renewal of one executed before. The grounds 
of the decision are found more fully expressed in the judgment 
of Kumaraswami Sastri, J., than in that of Wallis, C. J. They 
are two'in number. The first is that if a bona fide partition 
had been arrived at between the father and the sons the creditor 
must seek his remedy against the father alone as, in the absence 
of a term to the contrary expressly agreed to, the share received 
by the sons at the partition would be wholly exempt from the 
liability. The learned Judge observed: 


red 


“So far as the creditor of the father is concerned, all that he can .do, is 
to avail himself of any remedy that may be open to the father and work it 
out either by suit or in execution proceedings and if the father has lost his 
power of dealing with the son’s interest owing to a bona fide partition 
between them, the creditor can be in no better position. The effect 
of a bona fide partition is prima facie to secure to each of the parties ab- 
solute control over the properties that fall to his share unfettered by any lia- 
bilities which at the date are not charged uponthem...... There is noth- 
ing in Hindu law to prevent:.a father from taking certain: properties ab- 
solutely or receiving certain benefits and releasing the son from the duty 
cast upon him by Hindu Jaw to pay his debts and so long as the transaction 
is bona fide, a simple creditor can have no right to object toa transaction 
which both the father and son were competent to enter into”. 


The second ground is contained in the following sentence 
occurring in the judgment: - 


“In the case of renewal by the father alone after partition ofa note 
executed before partition the case is much stronger as I can see no 
equity in allowing-a Hindu father to renew and keep alive a debt (increased 
by thé addition of interest and principal at each renewal), so as to throw 
upon the son the duty of paying it out of properties that fall to-his shares 
The renewed note must, in my opinicn, be treated as a new obligation incur- 
red after partition”. (The italics are mine). 


So far as the first’ of these ‘two grounds is mcenia, it 
had definitely been rejected by the Full Bench in Subramania 
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Aiyar v. Sabapathy Aiyar!, the decision in which case has finally 
established the proposition that notwithstanding a bona fide 
partition the sons continue to be liable for a pre-partition debt 
in so far as the creditor's remedies are concerned. It is the 
second ground which may be said to approach the question 
on hand, but it does not in fact touch it. The learned Judge was 
dealing with the case of a renewed, and not a merely acknow- 
ledged promissory note, and he was content to rest his-judgment 
on the fact that the renewal gave rise to a fresh cause of action 
which of course stands on a different footing from an acknow- 
ledgment which only operates to keep the old cause of action 
alive. But it is to be observed that the learned Judge did 
not, and was not called upon to, decide whether the father had 
the right after partition, to make an acknowledgment so as to 
bind the sons. This case was, if I may say so with respect, rightly 
distinguished by the learned Chief Justice in Munisawmi v. 
Kutti, on the ground that it only dealt with a case of a renewed 
promissory note giving rise to a fresh cause of action. The 
Full Bench decision in the second of the cases referred to above 
did not go beyond establishing the liability of a divided son for 
a pre-partition debt. The question therefore fell to be decided 
as a matter which.was ves integra, ond was apparently decided 
on that footing. The ground of the decision is to be found 
from the following passage in the judgment of Beasely, C.J., 
concurred in by Bardswell, J.: 

“Tf, as Subramania Aiyar v. Sabapathy Aiyart, decides, sons are liable 
after partition for the original debt of the father incurred before partition, 
then the fact that the debt has been acknowledged by the father, in my view, 
does not alter the position. The suit in such a case is on the original debt for 
which the sons are liable. But in the case of a renewed promissory note the 
suit is not upon the original debt at all but upon the renewed promissory note 
and I can see nothing which can take away from a father his authority from 
his sons to meke a payment during the period of limitation in respect of 
adebt incurred by him. It is another matter altogether to wipe out the 
original debt and substitute therefor another debt.” 

If I may say so with the utmost respect, this statement of 
the law involves the proposition that a father continues to 
possess evén after partition an authority from the sons to make 
a part payment or acknowledgment, so as to keep alive against 
them a pre-partition debt. It is with this proposition that the 
referring Judges in the present case are in disagreement and it 


1. (1927) 54 M.L.J. 726: LL.R. 51 Mad. 361 (F.B.). 
2., (1933) 65 M.L.J. 311: IL.R. 56 Mad, 833. 
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therefore becomes necessary to examine the Hindu law, in 
order to find out which is the correct view to be taken. 

The general principles governing the liability of the son 
under Hindu law to pay the debt of the father, and the limita- 
tion to which his interest in the ancestral estate is subject, are 
now so well settled that it is unnecessary at this time of day to 
enter upon a detailed examination of the case-law, much less 
to trace its development. In origin, the obligation was legal as 
well as personal; it was capable of being enforced in a Court 
of law, and prevailed both against the person and property of 
the son, irrespective of whether that property was ancestral or 
self-acquired. Since the advent of the British Courts, the 
liability has become circumscribed and is now limited to the 
ancestral estate received by the son. In other words, the obliga- 
tion has ceased to be personal, as it can no longer be enforced 
by arrest of the person or by attachment of the son’s separate 
or self-acquired property. 


The decisions of the Privy Council in Girdharee Lal v. 
Kantoo Lal}, and Suraj Bunsi Koer v. Sheo Proshad?, tended to 
introduce a remarkable change in the law as theretofore under- 
stood. Under the law of the Smriti writers, the son’s liability 
arose not during the lifetime of the father, but only after his 
death, natural or civil. The effect of the change was to sustain 
the liability of the sori even during the lifetime of the father, 
as an incident of the heritage from the very inception of the 
son’s interest, on the apparent ground that if it is the pious 
duty of the son to save the father from sin after his death, it 
must be equally meritorious to him to permit the father to 
anticipate it by an alienation made by him during his own life. 
It stands to reason that the son could not validly object to a 
sale of the family property by the father to save himself from 
the very sin from which after his death the son is himself legally 
bound to purge him. The next step is easy; if the father has 
the power to alienate the family property inclusive of the son’s 
interest in order to discharge his own debt, it is a necessary 
corollary that the interest of the son, along with that of the 
father in the ancestral estate may be attached and sold, the 
Court merely stepping in to execute the father’s power by doing 
what the father can himself do, for the benefit of a creditor 


te 
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whose debt is neither immoral nor illegal. The son’s equal 
ownership with the father in the heritage thus came to be 
burdened with a liability which may result in its partial or 
total destruction owing to the pious duty of the son to provide 
for the discharge of the debt of the father. The Privy Council 
have made it clear that the liability is one that is annexed to 
the estate though it does not amount to a hypothecation or 
charge. The overriding power of the father is thus founded 
entirely on the pious obligation of the son and is inseparable 
from it, in the sense that it begins when the obligation begins 
and ceases when it ceases. The pious obligation is, so to say, 
the touchstone of the father’s power over t 1e son’s share. 


But the situation materially changes once a partition takes 
place between the father and the son. The obligations so far 
incurred, even those arising out of the individual acts of the 
father done for his personal benefit, still bind the son’s interests 
in the joint estate. But his pious obligation in respect of all 
future acts of the father is extinguished for ever and with it the 
power of the father to affect the share of the divided son. After 
partition the community of interest entirely ceases; the father 
and the son thenceforth hold their respective shares as if they 
are independent owners; they become in fact strangers so far as 
property rights are concerned. But this, of course, is without 
prejudice to the rights of the creditor which remain unaffected 
notwithstanding the partition, in respect of the pre-partition 
debts of the father. In respect of such debts, their rights had 
already become crystallized. It is the power of the father to 
affect the son’s interest in future, which is eliminated 
simultaneously with the disappearance of the pious obligation 


on a disruption of the joint status in consequence of a parti- 
tion. 


It is important in this connection to remember that there is 
no distinction recognised in Hindu law between a debt incurred 
by a manager for the necessary purposes of the family and a debt 
of the father incurred for his personal purposes if they are 
neither illegal nor immoral, in so far as the creditor’s remedies 
are concerned. In the origin and in the matter of the proof to 
be adduced there is undoubtedly a difference but none in the 
nature or quality of the resulting liability once it is validly in- 
curred. Both classes of debts rank part passu and the family 
property is equally liable for both. 
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The pious obligation is then the only source of the son’s 
liability and its subsistence is the very foundation on which the 
superior power of the father as such is based. In its absence, 
the position of the father is indistinguishable from that of a 
mere manager. After a severance in status is established, the, 
father, no less than the manager, sinks to the level of any other 
divided parcener of the family. If amanager cannot after the 
cessation of his managership acknowledge a debt so as to ex- 
tend the period of limitation as against his divided kinsmen, it 
is difficult to see how the father can, after the extinction of the 
pious obligation, as against his divided son. The decisions of 
this Court in Peda Venkanna v. Srinivasa Dheckshatulut and 
Baluswami Aiyar In re2 should in my opinion be regarded as 
being merely illustrative of a wider principle, which is that the 
father after partition is as incompetent to affect or extend an 
existing liability of the son as he is to impose on him a fresh 
one. To acknowledge a debt is certainly to affect the liability of 
the son to his possible prejudice, by giving it a new term of 
life, and holding his share bound for a longer period. If the 
father has the power, it would lead to the startling result that 
he could by successive acknowledgments prolong the period'of 
limitation for an indefinite length of time, without the consent 
and against the will of the son. It would be illogical to recog- 
nise the existence of such a power after the destruction of the 
son’s pious obligation from which alone the father’s power is 
derived. In the Full Bench decision of this Court in Balus- 
wamt Atyar In re? the learned Judges who formed the majority 
held that the power of the father to sell though derived from 
the theory of the pious obligation existed only so long as the 
family remained joint. In substance and effect there is no 
difference between the two theories as a partition puts an end 
to both the joint status and the pious obligation, and takes 
away the power of the father to deal with the son’s interest 
thereafter. But existing obligations in favour of the creditor 
are saved, though the father has lost his right of disposal over 
the son’s share. It would be more in consonance with princi- 
ple, to hold that the loss of the father’s power is the necessary 
resultant of the cessation of the pious obligation rather than of 
the joint status. 
ee 





1. (1917) 33 M.L.J. 519: LL.R. 41 Mad. 136. 
2. (1928) 55 M.L.J. 175: LL.R, 51 Mad. 417 (E.B,). 
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One other aspect of the question also deserves notice. The 
Hindu law as such contains no rules of limitation such as are 
known to modern jurisprudence. There were perhaps rules of 
prescription affecting property rights, but the sanctity of the obli- 
gation to pay a debt properly incurred knew no limit of time. 
The idea of keeping a debt alive by an acknowledgment or part 
payment is foreign to the ancient law and it is purely the crea- 
tion of statute in this country. It would therefore be an anach- 
ronism to speak of a power to acknowledge as based on a rule of 
Hindu law. It is the Limitation Act which has fixed periods 
of limitation for all kinds of suits without exception and it has 
been held that on a personal debt of the father there is but one 
cause of action, enforceable both against the father and the son 
to the extent of their interests in the joint family property but 
within the time fixed by the article appropriate for the cause of 
action against the father; Periasami v. Seetharama.1 Prima 
facie, it would seem then if the Limitation Act applies as it 
undoubtedly does, S. 19 must be held to govern the suit against 
the son as much as a suit against the father. An acknowledg- 
ment of liability to come within the section must be in writing 
signed by the party against whom, the property or the right in 
suit is claimed or by some person through whom he derives his 
liability to be sued. The signature may be that of the defen- 
dant or of his agent duly authorised in that behalf. The 
explanation contained in S. 21 (3) (b) while recognising in 
the manager a right to make an acknowledgment binding on the 
other members, confers no similar power on the father. So 
long as he is joint with his sons, the pious obligation would 
subsist enabling him to incur fresh debts, and acknowledge old 
ones already incurred. But after a severance of status, the 
power ceased under Hindu law, and S. 21 does not help to re- 
create it. The principle involved is not very different 
from that laid down by the Full Bench decision of this 
Court in Pavayi v. Palanivelu,? where a mortgagor who 
had lost all interest in the mortgaged property was held not 
entitled to bind by his acknowledgment, the person on whom 
his interest had devolved. That principle in the words of Lord 
Westbury quoted in extenso in the above decision is that an 
acknowledgment by one person cannot bind another on the 





1. (1903) 14 M-L.J. 84: LL.R. 27 Mad. 243 (FB). 
2, (1940) 1 M.L.J. 766: LL.R. (1940) Mad. 872 (F.B.). 
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ground that the latter derived his liability from the former 
unless the derivation of title or liability takes place after the 
acknowledgment has been given. I find it difficult to hold that 
an acknowledgment by a person who has ceased to have any 
interest in the property or right claimed, could still be effica- 
cious to bind the party against whom such property or right is 
claimed in the absence of a writing signed by him. This 
appears to he a condition of the acknowledgment operating 


against him, expressly so enacted by S. 19 of the Indian Limi- 
tation Act. 


I regret therefore that I feel obliged with great respect to 
differ from my Lord, the Chief Justice and my learned brother 
Mockett, J. I may add that I have refrained from consider- 
ing the applicability of the decision of Beck v. Pierce, to the 
question before us in view of the fact the two systems of law 
differ materially, though there may be analogies here and there. 


With respect, it seems to me that it is safer to try and 
gather the limits of a rule so peculiar to Hindu law as the 
doctrine of pious obligation by resort to the principles of that 
law than by resort to analogies derivable from another system. 


My answer to the question referred is in the negative. 

K. S. ——— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. JUSTICE KRISHNASWAMI AIYANGAR. 


Pyda Suryanarayanamurthi .. Petitioner* (Plaintif) 
v. 
The Municipal Council, Cocanada, re- 
presented by its Chairman for the 
time being L. Subba Rao of Coca- Respondent (Defen- 
nada. dant). 
Madras District Municipalities Act (V of 1920), 5. 83—Premises rented 


ouiby owner and used for accommodating a school—If owner exempted 
from property tax. 

Where the owner of a house who had leased it out for accommodating 
a school run by the tenant, a Municipality, claimed exemption from liability 
to property tax under S. 83 of Madras Act V of 1920, 

Held, that the word ‘used’ in the section must be read in the sense 
“used by the person whois primarily liable for the tax” or in other words 
the ‘owner’. Accordingly where the owner leases out the property and 
j—————— rn ened 

1. (1889) L.R. 23 Q.B.D. 316. 
tC. R. P. No, 1259 of 1937, ‘6th August, 1940, 
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collects full rent, he is not entitled to exemption from liability to property 
tax. 
Petition under S. 25 of Act IX of 1887 praying that 


the High Court will be pleased to revise the decree of the Court 
of the Subordinate Judge of Cocanada in S. C. No. 620 of 
1936, 
P. Somasundaram for Petitioner. 
B. V. Subramaniam for Respondent. 
The Court delivered the following 
JupGMENT.—This revision petition arises out of a suit 
‘instituted by the petitioner for the recovery of a sum of 
Rs. 569-12-0 of which Rs. 112-8-0 is claimed as the balance of 
rent due and the remaining sum of Rs. 451-4-0 as representing 
a sum of money wrongfully appropriated by the respondent 
towards the property tax claimed to be due from the petitioner 
to the respondent. The respondent is the Municipal Council, 
Cocanada. The petitioner’s advocate did not contend that if 
the Municipal Council were entitled to recover the property tax 
from the petitioner, the former could not adjust the arrears 
against the rents claimed by the petitioner. But what he con- 
tended was that no property tax at all was leviable in respect of 
the house in suit. f 


The plaintiff purchased the suit house on the 23rd of March, 
1933. A portion of the house was rented by the Municipal 
Council from the previous owner and was—and is even now— 
being used for the purpose of accommodating a school run by the 
Municipal Council. The petitioner is apparently in possession 
of the portion not let to the Municipality. Exemption from 
liability to property tax in respect of the suit house is claimed 
under S. 83 of the Madras District Municipalities Act V of 
1920. The section says: 


“The following buildings and lands shall be exempt from the property 
tax: (a) places set apart for public worship and either actually so used or 
used for no other purpose, choultries, buildings used for educational pur- 
poses and libraries and playgrounds which are open to the public and from 
which no income is derived.”* 


Mr. Somasundaram the learned advocate for the petitioner, 
contends that the suit house was a house used for educational 
purposes, at any rate, partially and therefore must be held 
exempt from liability to tax on the wording of the section. 
According to him, it makes no difference whether the house is 





* The section has since been recast by the Madras District Municipali- 
ties (Amendment) Act of 1930 and 1939. Ed, 
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used for educational purposes by the. owner himself or by the 
Municipal Council which had taken a lease of the house. By 
whomsoever the house was used, provided it was used for edu- 
cational purposes, the house is exempt from liability to property 
tax. This was the contention. 

Now, to allow the plaintiff to lease out the house, collect 
the full rent and still give him exemption from liability to pro- 
perty tax is to permit him to enjoy a privilege which strikes me 
as entirely unwarranted and even senseless. To my mind, it is 
quite clear that this could not have been the intention of the . 


- Legislature. Mr. Somasundaram is of course right when he says 


that if there is a lacuna in the statute, it is not the function of 
the Court to remedy it. The Court has simply to ascertain the 
grammatical meaning of the expression used and give effect to 
it. But it does appear to me that there is no suchlacuna at all in 
the section. The word “used” necessarily connotes the further 
idea that the user was by some human agency. Who else could 
be the human agency unless-it be the owner of the property or 
the person primarily liable for the tax? Iam prepared to read 
the word ‘used’ in the sense ‘used by the person who is prima- 
rily liabie for the tax’ or in other words, the owner. The 
meaning suggested by the petitioner’s advocate would lead to a 
palpable absurdity and there is nothing in the section which 
compels me to adopt it. < 

There was another point to which reference was made, 
namely, the correctness of the opinion expressed by the Judge 
as to the suit being barred in respect of the rent for May, 1933. 
There is no substance in this point either. 

In the result, the revision petition is accordingly disais: 
ed with costs. 

K.S. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT; —MR, JusTicE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Gopala Maller .. Petitioner* (Plaintiff) 
v. , 
Vallithokuvayil Velloth Krishnan l 
and another. Respondents (Defen- 
l danis). 


Madras Agriculturists’ Relief Act UV of 1938), Ss. 8,9 and 19—Decree 
debi—Renewal by promissory note—Another person binding himself jointly 
E N A S ee T E E Bee te 


* C. R. P. No. 250 of 1939. 25th March, 1941. 
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and severally with the judgment-debtor—Scaling down under the Act— 
Whether the other person could have his lability reduced because of his 
position analogous to that of a swrety—Contract Act (IX of 1872), S. 132. 

Where there is a debt due by A whichis renewed by a later debt due 
jointly and severally by 4 and B, B cannot claim that his liability under the 
later debt isa renewal of an antecedent debt, though A can put forward 
such a claim. 

The first defendant herein and another were indebted before 1932 under 
a contract which ripened into a decree of 1933 and to discharge that decree a 
fresh promissory note was executed by the Ist defendant and the second 
defendant joined in it, though he had no concern with the earlier decree 
debt. On the question whether, when the scaling down was effected as 
regards defendant 1, the same principle could apply to the second defendant 
also and his liability therefore got reduced under the law, | 

Held, that merely because the promissory note made it clear that both the 
defendants bound themselves jointly and severally to pay the amount of the 
debt to the promisee in consideration for the satisfaction of the decree 
debt against Ist defendant, it should not be inferred that the second defend- 
ant was a surety. The contract itself made the second defendant liable as 
a principal and for that liability the abandonment by the promisee of his 
decree against the first defendant was sufficient consideration. By the terms 
of S. 132 of the Contract Act a mere knowledge by the promisee that the 
second defendant was only a surety would not affect the liability of the pro- 
misors to the promisee under the contract. Nor was itopen to let in 
parole evidence to vary the terms of the contract. 

Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 
the Subordinate Judge of Tellichery dated the 15th August, 
1938, and passed in S. C. S. No. 27 of 1938. 

O. T. G. Nambiar for Petitioner. 


P. Govinda Menon for Respondents., 

The Judgment of the Court was delivered by 

Wadsworth, J.:—This civil revision petition arises out of 
an order under S. 19 of Madras Act IV of 1938. There is no 
serious dispute as tothe facts. The lst defendant here and 
another person were indebted under a contract which was 
anterior to 1932. That debt ripened into a decree of 1933. 
To discharge that decree a fresh promissory note was executed 
by the Ist defendant (one of the two judgment-debtors) and by 
the 2nd defendant who was not apparently concerned in the 
earlier debt. Both the defendants are agriculturists and they 
applied under S. 19 to scale down the debt. The lower 
Court has scaled down the debt as against both the defend- 
ants on the basis of its being a renewal of the original 
liability. The plaintiff decree-holder has filed the present 
revision petition in which he contests, firstly, the validity of Act 
IV of 1938 and secondly, the propriety of the scaling down 
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order. It is conceded now that the question of the validity of 
the Act is settled by the Full Bench decision and that so far as 
the Ist defendant is concerned, the scaling down is correct. - It 
is however contended that the 2nd defendant is not entitled to 
any relief on the basis of the explanation to S. 8 and that the 
most that he can claim is the relief under S. 9 in the matter of 
interest on the promissory note which discharged the decree of 
1933. 

We have held in Neelappa Reddiar v. Solaimuthu Udayan}, 
that in order to claim the benefit of the explanation to S.8 the 
debtor must be the same debtor who incurred the antecedent 
liability. In Periakaruppan Chettiar v. Appaji Naidu®, we re- 
cognised that there might be cases in which there was a substan- 
tial identity of the debtor though in form the debt appeared to 
have been incurred by different individuals. That was a case 
of a joint family debt incurred by certain co-parceners along 
with strangers and renewed by different co-parceners from 
those who executed the earlier note. In C. R. P. No. 1905 of 
1940 we had to deal with an application under S. 19 to scale 
down a decree against two judgment-debtors one of whom 
claimed that his liability was only that of a surety, the other 
judgment-debtor being the person who was liable under the 
earlier debts to which the decree could be traced back. We 
held that whereas the judgment-debtor who was a party to the 
earlier debts could claim that his liability was a renewal of 
a pre-existing liability, so far as the alleged surety was 
concerned he could not by any proceeding under Act IV 
of 1938 claim that his debt was to be scaled down with 
reference to the amount for which the principal judgment- 
debtor was found liable and that if the surety was entitled 
to relief having regard to the terms of S. 128 of the Contract 
Act he must claim that relief in separate proceedings 
and not in proceedings under Act IV of 1938, From this 
decision it follows that when there is a debt due by A which is 
renewed by a later debt due jointly and severally by 4 and B, B 
cannot claim that his liability under the later debt is a renewal 
of an antecedent debt, though 4 can put forward such a claim. 

In the present case we are dealing with actual proceedings 
in a suit so that defences are open not merely under Act IV of 
1938 but also under the generallaw. It is not denied that the 
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Ist defendant is entitled to the benefit under Act IV which the 
lower Court has awarded. It is however contended that 
the 2nd defendant was liable only as a surety and that 
by virtue of S. 128 of the Contract Act, the liability of the 
principal debtor having been reduced, the surety’s liability 
should be proportionately reduced on the ground that it must be 
co-extensive with that of the principal debtor. This contention 
cannot succeed, for, in the first place, it is not established that 
the 2nd defendant was a surety, strictly speaking. The promis- 
sory note Ex. A makes it clear that both the defendants bound 
themselves jointly and severally to pay the amount of the debt 
to the promisee in consideration for the satisfaction of the 
decree debt against the 1st defendant. The lower Court infers 
from this fact that the 2nd defendant was a mere surety. But 
the contract itself makes the 2nd defendant liable as a principal 
and for that liability the abandonment by the promisee of his 
decree against the Ist defendant is a sufficient consideration. 
By the terms of S. 132 of the Contract Act a mere knowledge 
by the promisee that the 2nd defendant was only a surety for 
the lst defendant would not affect the liability of the promi- 
sors to the promisee under the contract. Noris it open to the 
2nd defendant to let in parole evidence to vary the terms of the 
contract Ex. A (Vide Narasimhamurthi v. Ramaswamil). By 
the terms of a written contract both the defendants are jointly 
and severally liable for the full amount of the debt. There is 
sufficient consideration as regards both the defendants for this 
contract and it is not in our opinion open to the 2nd defendant 
to try and whittle down his liability by reason of any private 
arrangement with the Ist defendant to which the promisee was 
not a party. 


It follows therefore that the decree of the lower Court is 
correct so far as it relates to the 1st defendant but the plaintiff 
is entitled to a decree as against the 2nd defendant for the 
principal amount of the promissory note with interest at 5 per 
cent. from the date of the note to 22nd March, 1938 and there- 
after at 6 per cent. and proportionate costs. The petitioner 
(plaintiff) will pay the costs of the Ist defendant in revision 
and will receive his costs from the 2nd defendant. 


K. C. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE Burn AND Mr, Justice MOCKETT. 
Palani Kangaya Gounder alias Palani- Appellant* (Petitioner 


swami Gounder. —2nd Defendant) 
v. i 
Muthuswami Gounder alias Avanashi Respondents (Respon- 
Gounder and others. l dents—Plaintifs and 
l Defendants 1 and 3 
to 5). ' i 


Mortgage Suit—Final decree—Oral agreement prior to preliminary decree 
pleaded—Agreement not relating to execution but attacking decree—Legality 
of. ' 
Where a final decree in a mortgage suit directs that the hypotheca or a 
sufficient part thereof shall be sold,a person who propounds an arrange- 
ment entered into before the passing of even the preliminary decree that 
certain items of the hypotheca should not be sold is clearly attacking the 
decree itself and therefore such an agreement cannot be pleaded in bar of 
execution. 

Papamma v. Pani (1935) 69 M.L.J. 451: I.L.R.58 Mad. 994 (F.B. J 
and Butchiah Chetti v. Tayar Rao Naidu, (1930) 60 M.L.J. 721: I.L.R. 54 
Mad, 184, followed. 


Appeal against.the order of the Subordinate Judge of 
Coimbatore dated 19th July, 1939, and made in E. A. No. 659 
of 1938 in E..P. R. No. 147 of 1938 in O. S. No. 118 of 1931. 

M. Krishna Bharathi for Appellant. ' 

`A. C. Sampath Aiyangar for Respondents. 

The Court delivered the following 

Jupements. Burn J.—This appeal is from the order of the 
learned Subordinate Judge of Coimbatore in which he dismissed 
on a preliminary ground the appellant’s objection to execution 
of the decree in O. S. No. 118 of 1931. The appellant was the 
second defendant in the suit which was filed upon a mortgage. 
A preliminary decree was passed in the suit on a date of which 
we have not been made aware and a final decree is said to have 
followed in due course for the sale of the hypotheca. Neither 
the preliminary nor the final decree has been produced before 
us. The appellant objected to execution and he alleged that 
before even the preliminary decree had been passed in the suit 
he and the plaintiff had entered into an agreement which was 
as follows: an 

“ The petitioner should not press his defence and allow the matter to 


proceed ex parte. The first respondent will get a decree for the sum as 
claimed. After getting a decree the first respondent was to proceed and 











* A.A.O. No. 551 of 1939, 14th March, 1941, 
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execute the decree against S. Nos. 391-A, 394, 393-B (excluding the house), 
563-A, 547, 548, 393-B and 399 of the hypotheca.” 


It was alleged that the appellant had in accordance with 
this agreement refrained from pressing his defence and had 
allowed a decree to be passed ex parte. The appellant said that 
it appeared to him that the plaintiff had also got a final decree 
but he was not aware of that final decree any more than we 
ourselves are now. Then, he said that the decree-holder was 
secretly trying to bring to sale all the survey numbers of the 
hypotheca in spite of the said agreement and he went on to say 
that in accordance with this agreement, the decree-holder could 
execute the decree only against the survey numbers mentioned 
above in paragraph 4 of his affidavit. The appellant prayed 
therefore that the Court would order and restrict execution of 
the decree by the first respondent against S. Nos. 391-A, 394, 
393-B (excluding the house) 563-A, 547, 548, 393-B and 399 
only and stay proceedings against the other survey numbers in 
the hypotheca. The learned Subordinate Judge has held that 
this was an agreement which attacked the decree itself and not 
a mere agreement relating to the execution or executability of 
the decree. He therefore held that such an agreement could not 
be pleaded in bar of execution and accordingly he dismissed the 
appellant’s application with costs. The appellant has preferred 
this appeal. 

There are two grounds on which this appeal must fail. 
The first is that in the agreement which is said to be an oral 
agreement as set out in paragraph 4 of the appellant’s affidavit 
in the lower Court, it is not expressly stated that the decree- 
holder agreed to refrain from executing the decree against any 
particular items of the hypotheca. Moreover, we have not been 
informed of what the hypotheca consisted and which items in 
the hypotheca ought according to the appellant to be exempted 
from execution. But if it is a fact that the hypotheca compris- 
ed other items besides the survey numbers mentioned and if the 
contention of the appellant is that those items that are included 
in the final decree cannot be sold in execution, then, the conclu- 
sion arrived at by the learned Subordinate Judge appears to be 
clearly correct. The final decree, as we have said, has not been 
produced but it must be presumed to be a final decree in the 
form prescribed by the Civil Procedure Code and if so, it must 
be a decree directing (not that anybody should pay any money 
but) that certain items of property or a sufficient part thereof 
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shall be sold. When the appellant comes up with the allegation 
that before even the preliminary decree was passed, he had 
made an arrangement with the plaintiff that certain items of 
the hypotheca should not be brought to sale, he is clearly plead- - 
ing an agreement which attacks the decree itself. Such 
an agreement under the principle enunciated in the case of 
Papamma v. Venkayyat, cannot be pleaded in bar of execution. 
Learned counsel for the appellant has brought to our notice the 
decision reported in Meenakshisundaram v. Swaminatha2. It 
is not however possible for us to say that that decision applies 
to the facts of this case, partly because the facts of the case 
reported are not clear, partly because that was a case of an 
agreement after the preliminary decree and before the final 
decree, whereas our case is one of agreement before the preli- 
minary decree itself, and partly because, as already observed, we 
have not been put in full possession of the facts even in this 
case so that it is not possible to make an accurate comparison. 
The decision of the Full Bench reported in Papamma v. 
Venkayyal, is quite clear. It adopts the principle set out in the 
decision in Butchiah Chetti v. Tayar Rao Naidu3, wherein 
Pakenham Walsh, J., showed the guiding principle to be that ‘an 
agreement which does not relate to execution but directly 
attacks the decree itself cannot be pleaded in execution.’ When 
a final decree in a mortgage suit says that the hypotheca or a 
sufficient part thereof shall be sold, a person who propounds an 
agreement that certain items of the hypotheca should not be 
sold, is clearly attacking that decree and therefore the learned 
Subordinate Judge was right in holding that such an agreement 
cannot be pleaded in bar of execution. 

This appeal is accordingly dismissed with costs of the first 
respondent. 

Mockett, J.:—I agree. We are asked to presume that the 
oral agreement pleaded in precise terms by the appellant con- 
tained certain conditions which have not been pleaded. This 
woild result in an agreement different to that—actually set out 
—an impossible position. With regard to the second point, it 
is urged that the decree is to be read as containing an order for 
the sale of some items and not of others, whereas the words of 





1, (1935) 69 M.L.J. 451: I.L.R. 58 Mad. 994 (F.B.). 
2. (1938) 2 M.L.J. 404: I.L.R. (1938) Mad. 451. 
3. (1930) 60 M.L.J. 721: I.L.R. 54 Mad. 184. 
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the decree provide for the sale of all. This amounts to an 
attempt to vary the terms of the decree by an oral agreement 
and not to an agreement that the decree should not be executed 
—vide the judgment of the Full Bench in Papamma v. Ven- 
kayyal where the learned Judges expressly say that an agree- 
ment not to execute the decree does not vary its terms. 

K.C. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO, 
Manbuval Hasanath Hamedia Madrasa 
School, represented by its trustee, 


S. Muhammad Sheriff Sahib. Appellant” (Plaintiff) 
v. TR 


“The Municipal Council, Tiruvarur, 


represented by its Commissioner. Respondent (Defen- 
dant). 


Madras District Municipalities Act (V of 1920), S. 267-A—Owner of 


. private market in a municipality—Not entitled to prevent municipality from 


opening a new market. 
All that S. 267-A of the Madras District Municipalities Act says is that 


it is open to a Municipal Council to acquire the rights of any person to hold . 


a private market. That does not confer any right on the owner of a private 


market to compel the municipality to acquire his right and not open anew’ 


market. The English common law rule that the owner of a private market 
can prevent another market being opened within a radius of 6% miles, is an 
artificial rule and is not countenanced even in England as being a sound one. 
It is nota rule which is based on any equity or principles of good conscience 
which the Courts are compelled to adopt in India. There is no such thing as 
a market franchise or a right to hold a market conferred by grant from the 
Crown in this presidency. 


Hem Chandra Roy Chaudhury v. Krishna Chandra Saha Sardar, (1920) 
I.L.R. 47 Cal. 1079, relied on. 


. Appeal against the decree of the Court of the Subordinate 
Judge of Mayavaram in A. S. No. 35 of 1940 preferred against 
the decree of the Court of the District Munsif of Tiruvarur in 
O. S. No. 269 of 1938 

K. Rajah Aiyar and K. S. Desikan for Appellant. 

S. Muthiah Mudaliar for Respondent. 

The Court delivered the following | 

JupGmMENnT.—The question for decision in this appeal is 
whether the owner of a private market in a municipality is 


1, (1935) 69 M L. J. 451: LL R. 58 Mad. 994 (F.B.) at pp. 1000-1001. 
*S, A. No, 1125 of 1940. : 16th July, 1941, 
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entitled to prevent the municipality from opening a new mar- 
ket. Both the lower Courts have decided against the plaintiff. 

Two grounds are urged before me: (1) that under the 
provisions of the Madras District Manicipalities Act a private 
owner has got such a right. The sections referred to are 
Ss. 259 to 267 and Mr. Desikan relies very strongly on 
S. 267-A as conferring that right by necessary implication. I 
am not able to see how S. 267-A gives rise to such a necessary 
implication at all. All that the section says is that it is open to 
the Municipal Council to acquire the rights of any person to 
hold a private market. That does not confer any right on the 
owner of a private market to compel the municipality to acquire 
his right and not to open a new market. 

The second ground is that under the common law of Eng- 
land the owner of a private market can prevent another market 
being opened within a radius of 62 miles and, in the absence of 
any positive enactment in India, that rule ought to be followed. 
Such a contention was advanced in a case in Bengal and their 
Lordships of the Calcutta High Court were not prepared to up- 
hold it. In Hem Chandra Roy Chaudhury v. Krishna Chandra 
Saha Sardar1, Richardson, J., observed that ‘there appears to be 
no such thing as a market franchise or a right to hold a market, 
conferred by grant from the Crown’, in Bengal. I do not 
think that a different principle applies to this presidency. At 
the same time, the question is whether I should give effect to 
that rule of English law. It seems to me that the rule is an 
artificial rule and is not countenanced even in England as being 
a sound one. I do not think it is a rule which is based on any 
equity or good conscience which compels me to adopt it. 

The view of the lower appellate Court seems to be correct. 
I therefore dismiss this second appeal with costs. 

Leave to appeal is refused. 

K.S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — MR. JUSTICE HORWILL. 
A. Venkataraghava Aiyar .. Petitioner® (Accused- 
Appellant). 
Madras Local Boards Act (XIV of 1920), Ss. 193 and 207—Storing and 
selling firewood within Panchayat Board limits—No licence necessary. 


1. (1920) I.L.R. 47 Cal. 1079. 
*Cr, R. C. No. 161 of 1941, 
(Cr.R.P. No. 154 of 1941), 16th July, 1941. 
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Schedule VII of the Local Boards Act, unlike Sch. VI of the City Muni- 
cipal Act, does not require that a licence should be taken out for storing 
firewood. Accordingly a person by not taking out a licence for storing 
and selling firewood during the year 1939-1940 within the limits of a Pancha- 
yat Board, has committed no offence in storing firewood. 


Quaere:—Whether he could sell firewood without a licence and by 
doing so exercises a trade. 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, 1898, praying that the High Court will be pleased to 
revise the judgment of the Court of the Sub-Divisional 
Magistrate of Saidapet dated 6th December, 1940 and passed 
in C. A. No. 41 of 1940 preferred against the judgment of 
the Court of the Stationary Sub-Magistrate, Uttaramerur in 
C. C. No, 151 of 1940. 

K. V. Ramachandra Aiyar for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown, 

The Court made the following 

ORDER.—The petitioner has been convicted~-and the con- 
viction has been upheld in appeal—under S. 193 of the Local 
Boards Act, read with S. 207 and Sch. VII, for failure to 
obtain a license for storing and selling firewood during the 
year 1939-1940 within the limits of ihe Panchayat Board of 
Uttaramerur and he has been fined Rs. 5. 


Schedule VII of the Local Boards Act, unlike Sch. VI of 
the City Municipal Act, does not require that a license should be 
taken out for storing firewood. It was unnecessary therefore 
for the petitioner to have taken out a license; and by not 
taking out a license he committed no offence in storing fire- 
wood. Whether he could sell firewood without a license may 
depend on whether by doing so he was exercising a trade. But 
this case did not turn on that. It was assumed that a license 
was necessary for storing firewood and both Courts seem to 
have been under a misapprehension on that point. The convic- 
tion is therefore set aside and the fine refunded. 

K.S. ——— Conviction set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR, JUSTICE LAKSHMANA Rao. l 


The Public Prosecutor .. Appellant* 
v. 
Jevan and others .. Respondents (Accused). 


Motor Vehicles Act (VIII of 1914), S. 123 ()—Transport vehicle used on 
the publie road without permit—Liability of driver. 


* Cri. Appeals Nos. 116 to 126 of 1941. ` 29th April, 1941. 
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The drivers of two transport vehicles were prosecuted under S. 123 (1) 
of the Motor Vehicles Act for driving the vehicles on the public road with- 
out a permit authorising the use of the vehicles in a public place. They 
pleaded that it was the duty of the owner to obtain the permit. 


Held, the fact that the permit is to be obtained by the owner cannot 
make any difference and whoever drives the vehicle in a public place in con- 
travention of S. 42 (1) without a permit would be punishable under S. 123 
(1) of the Act. 


Appeals under S. 417 of the Criminal Procedure Code 
against the acquittal of the aforesaid respondents (accused) by 
the Sub-Magistrate of Mettupalayam in C. C. Nos. 703, 808, 
810, 812, 814, 816, 823, 825, 828, 839 and 840 of 1940 res- 
pectively. 

Appellant in person. 

Respondent not represented. 

The Court delivered the following 


JUDGMENT,—These are appeals by the Provincial Govern- 
ment against the orders of acquittal of the respondents: of an 
offence under S. 123 (1) of the Motor Vehicles Act. l 


The respondents are drivers of transport vehicles and they, 
were prosecuted under S. 123 (1) of the Motor Vehicles Act 
for driving the vehicles on the public road without a permit 
authorising the use of the vehicles in a public place. They 
pleaded that it was the duty of the owner to obtain the permit 
and accepting their plea the Sub-Magistrate acquitted them. 


The alleged driving of the transport vehicles on the public 
road without a permit authorising the use of the vehicles in a 
public place was not denied by the respondents, and so far as is 
material, S. 42 (1) of the Motor Vehicles Act provides that no 
owner of a transport vehicle shall tise or permit the use of the 
vehicle in any public place save in accordance with the condi- 
tions of a permit authorising the use of the vehicle in that place. 
The driving of a transport vehicle on the public road without 
such a permit would certainly contravene S. 42 (1) of the Act; 
and S. 123 (1) enacts that whoever drives a motor vehicle in 
contravention of the provisions of sub-S. (1) of S. 42 shall be 
punishable with fine. That the permit is to be obtained by the 
owner cannot make any difference and whoever: drives the 
vehicle in a public place without a permit authorising the use of 
the vehicle in that place would be punishable under S. 123 (1) 
of the Act. The orders of acquittal are therefore set aside and 
the respondents are convicted ‘under S; 123 (1) of the Motor 
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Vehicles Act. They are sentenced to pay a fine of Rs. 5 each 
and in default to simple imprisonment for one week. 
K.S. Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE WADSWORTH. 





Muthilakath Krishna Menon ... Petitioner* (Petitioner 
—Defendant) 
v, 
Chathankandath Chamunni’s son Respondent (Respondent 
Kunjandi. —Plaintif). 


Madras Agriculturists’ Relief Act. (IV of 1938), S. 15—Scope —Morigage 
by jenmi with possession and a lease back of the property to jenmi—Rent 
payable by jenmits not ‘interes? —Morigagee whether ‘intermediary —Right 
of morigagor lessee to relief in respect of arrears of rent. 

In the case of a mortgage with possession and a contemporaneous lease 
back the ‘rent’ payable is not ‘interest’ so far as Act IV of 1938 is concerned. 
The lease although contemporaneous with and closely related to the mort- 
gage must be regarded as a lease and the payment thereunder must be regar- 
ded as rent. 

Such a mortgagee from a jenmi leasing back the properties has by 
reason of the mortgage an interest entitling him to possession of the land 
which he has transferred to another, namely, the jenmi himself. The 
mortgagee is therefore an ‘intermediary’ as defined by the Malabar Tenancy 
Act. The “rent” payable to the mortgagee therefore falls within S. 15 of 
Madras Act IV of 1938 and the mortgagor jenmiis entitled to relief under 
that section if he has made the required deposit within the time laid down 
in the Act. 

Petition under S. 115 of Act V of 1908 praying that the 


High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of South Malabar at Palghat dated 
20th February, 1939, and made in M. P. No. 874 of 1933 in 
O. S. No. 42 of 1937. 

P. Govinda Menon for Petitioner. 

A, K. Pavitran for Respondent. 

The Court delivered the following 

JupeMENT.—The petitioner in this case filed an application 
under S. 19 of Madras Act IV of 1938, praying that the 
amount due under a decree in favour of the respondent might 
“be scaled down. The petitioner mortgaged his property to the 
respondent with possession and on the same day there was a 
lease back to the petitioner whereunder the petitioner was to 
pay rent to the respondent. He defaulted and in 1937 the 
mortgagee got a decree for the principal sum due under the 





* C. R, P. No. 1448 of 1939. : 16th July, 1941. 
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mortgage and for the amount of rent due under the lease. In 
the lower Court the petitioner contended firstly, that the annual 
payments under this double transaction were interest and were 
to be scaled down as such and alternatively that these annual 


‘payments were rent to which S. 15 of the Act applied. The 


lower Court negatived both the contentions. 

The contention that in a transaction of this kind the rent 
is really interest is no longer tenable so far as Act IV of 1938 
is concerned since the decision in Abdul Khadir v. Subramanya 
Pattar!. The lease, although contemporaneous with and 
closely related to the mortgage, must be regarded as a lease and 
the payment thereunder must be regarded as rent. If it is rent, 
then the only question remaining to be decided is whether it is 
rent payable to a jenmi or to an intermediary so as to attract 
the provisions of S.15. The respondent is clearly not a jenmi 
so far as this landis concerned. The word “intermediary” is 
defined in the Malabar Tenancy Act as any person who, not 
being a jenmi, has an interest in land and is entitled by reason 
of such interest to possession thereof, but has transferred such 
possession to others. It seems to me that this definition clearly 
applies to the respondent. He is himself a transferee by way 
of mortgage from the jenmi and by reason of this mortgage he 
has an interest entitling him to possession of the land and 
has transferred the possession to which he is entitled to 
another. The fact that this other is himself the jenmi will not 
prevent the respondent from being an intermediary so far as the 
words of the definition go. In fact the petitioner with refer- 
ence to this land was the holder of two quite separate interests, 
vig., the original interest of the jenmi or mortgagor and the 
interest of the lessee derived from the mortgagee. By reason 
of the latter interest, he pays rent and the person to.whom he 
pays it is a person who comes within the definition of “inter- 
mediary”. The rent therefore falls within S. 15 of Madras Act 
IV of 1938, and the petitioner is entitled to relief under that 
section if he has made the required deposit within the time laid 
down. 

The petition is therefore allowed with costs and the case is 
remanded to the lower Court for disposal in the light of this 
judgment. 

K.S. 





Petition allowed. 





1. (1940) 2 M.L.J. 760. 


11) THE MADRAS LAW JOURNAL REPORTS. 353 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, Justice HORWILL, 
Periya Yelumalai Chetti and others ... Petitioners* (Appel- 
lants) (Accused 1, 2 
and 4 to 19). 

Madras Gaming Aci (III of 1930), Ss. 3and 4—House in which betting 
ön horse race takes place—If ‘common gaming house’ under S. 3—Parapher- 
nalia of beiting found in the house—How far evidence. 

No doubt the main part of S. 3 reads as if itdid not apply to horse 
racing, because it refers toa “room or place in which cards, dice, tables 
or other instruments of gaming are kept or used”; such expressions being 
hardly applicable to the slips drawn up in connection with betting on horse 
racing. But the second paragrapho of that section says: “gaming includes 
wagering or betting on a horse race” 

Accordingly, a house in which wagering or betting on horse race takes 
place is a common gaming house. It cannot be said that the wording of 
Ss. 4 (i) and 4 (ii) makes it impossible to apply the definition of a common 
gaming house to a house in which such wagering or betting on horse race 
takes place. S. 6 enables a Court to take as evidence of a building being a 
common gaming house the mere fact that the paraphernalia (betting slips 
etc.) of betting were found in it. 

Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, 1898, praying that the High Court will be pleased to 
revise the judgment of the Court of the Sub-Divisional Magis- 
trate of Trivellore dated 31st December, 1940 and passed in C. 
A. No. 57 of 1940 (C. C. No. 1461 to 1479 on the file of the 
Court of the Stationary Sub-Magistrate, Ponneri). 

T. R. Venkatarama Sastri, F. S. Vaz, K. Seshagiri Rao 
Naidu and N. Krishnamurthi for Petitioners. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 

OrpER.—The Inspector of Police, Ponneri, who was exa- 
mined as P. W. 1 in this case, obtained a warrant from the 
Deputy Superintendent of Police under S. 5 (7) of the Madras 
Gaming Act (III of 1930) to search the house belonging to the 
Ist and the 2nd accused. He went to that house and saw two 
persons lying inside the door and others busy writing some- 
thing. He posted a constable and a bus conductor to see that 
nobody ran away and went to the front of the house. There he 
found the first and the 3rd accused keeping watch. He 
knocked on the door and it was opened by the 2nd accused 
after the lst and the 3rd accused had called to those inside. 
The Inspector entered the house and found accused 6 and 9 
SS ee ee eee ee na A 
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lying down on the pial while others were busy writing slips of 
paper. He made a search and amongst other things found a 
large number of papers of various kinds relating to the business 
of betting on horse racing. He made out a charge sheet, and 
on his evidence the Stationary Sub-Magistrate of Ponneri has 
found the Ist and the 2nd accused guilty under S. 4 (i) and 
accused 4 to 19 guilty under S. 9 of Madras Act HI of 1930. 
All the convicted accused have filed this revision petition. 


The principal point argued in this petition is whether the 
house that was searched and raided was a “common gaming 
house” within the meaning of the definition found in S. 3 of 
that Act. The main part of the section no doubt reads as if it 
did not apply to horse racing, because it refers to a “room or 
place in which cards, dice, tables or other instruments of 
gaming are kept or used”; such expressions being hardly appli- 
cable to the slips drawn up in connection with betting on horse 
racing. But the second paragraph of that section, which is 
found only in this Act of 1930 says, that “gaming. a 
includes wagering or betting on a horse race..... ” That 
being so, one must conclude that a house in which wagering or 
betting on horse race takes place is a common gaming house. 


The objection to the above conclusion is the wording of 
Ss. 4 (i) and 4 (i) which undoubtedly does suggest that S. 4 
was intended to deal with gaming on a horse race alone thus 
suggesting that the rest of the Act applied to gaming other than 
gaming on horse races. The learned Public Prosecutor has how- 
ever pointed out that it is not necessary to draw this conclusion. 
S. 4 (ii) makes liable to punishment any person found gaming 
on ahorse race, the wording of this sub-section being entirely 
different from that of any other provision of the Act dealing 
with gaming in general. S. 4 (i) is worded very much the 
same as S. 8, and it has therefore been argued that if S. 8 
applied to horse racing also, S. 4 (7) would be redundant; but, 
for some reason not very clear, the punishment awarded in S. 4 
(i) is different from that for gaming in general under S. 8. 
It cannot be said therefore that the wording of Ss. 4 (7) and 
4 (ii) makes it impossible to apply the definition of a common 
gaming house to a house in which wagering or betting on a 
horse race takes place. The apparent reason for this difficulty 
in construing the Act as a whole arises from the fact that Act 
111 of 1930 is based on an older Act of 1890, the wording of 


e 
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which has to a great extent been embodied in Act III of 1930, 
insufficient care having been taken in the grafting of the new 
provisions on to the old Act. 


The importance of the point whether a “common gaming 
house” can be applied to a house in which betting on horse 
racing takes place relates to S. 6, for under that section “cards, 
dice, gaming table or cloth, board or other instruments of 
gaming” are evidence that such place is used as a common 
gaming house; so that if the house in question was a common 
gaming house, the mere fact that papers relating to horse racing 
were found inside would in itself be evidence that the house was 
being used as a common gaming house and that all the persons 
found therein were present for the purpose of gaming. 


It is argued on the authority of Benoy Krishna Roy v. 
Emperor!, that the mere fact that certain papers relating to 
horse racing were found inside the house in question is not 
sufficient, even if we make use of S. 6 of Act 111 of 1930, to 
warrant a conclusion that the house was used asa common 
gaming house. In the present case a large variety of papers 
were found in the house relating to horse racing and, above 
that, a number of persons were found actually making betting 
calculations. It is possible to conceive of cases where a person 
may have a common gaming house in one place and then take 
to his private house certain books when the day’s proceedings 
are over. In such a case his private house would not bea 
common gaming house; but in the present case all the circum- 
stances point to the fact that this house was used as a common 
giming house. It is of course possible, as has been argued, that 
the betting actually took place somewhere else and that the slips 
and other papers were taken away to the house searched after 
the business was over and that the only purpose for which the 
house itself was used was for calculating the results of the bets 
and determining to whom money was due. I think it however 
more reasonable to draw the conclusion the learned Magistrate 
did, especially in view of the provisions of S. 6, which enables 
a Court to take as evidence of a building being a common 
gaming house the mere fact that the paraphernalia of betting 
were found in it. There is no evidence which points to or 
suggests a contrary conclusion. 
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The facts found by the lower Court were that the Ist and 
the 2nd accused were keeping a common gaming house and that 
the petitioners were in that house for the purpose of gaming. 
So far as the 1st and the 2nd accused are concerned, there can 
be no doubt that this finding was correct. The fact that the 
other accused were in this house calculating what was due by 
or to various persons as a result of the betting on horse races 
only shows that these persons were present in that house for 
the purpose of assisting the persons who were conducting the 
betting; but not that they themselves were actually gaming. 
Despite the fact that the presence of the other accused is evi- 
dence under S. 6 of the fact that they were there for the pur- 
pose, if I were trying the case myself, I would be inclined to 
find the other accused guilty under S. 8 rather than under S. 9; 
but I do not consider that this is a sufficient reason for interfer- 
ing with the conviction or the sentences imposed by the trial 
Magistrate. The appellants, who have been fined only Rs. 75 in 
the case of accused 1 and 2, and Rs. 50 in the case of others, 
may be considered to have got off lightly. The petition is 
accordingly dismissed. 

K. S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- PRESENT — MR. Justice HORWILL, 


A. S. Sehu Mohammed Maraikayar .. Petitioner* (Accused). 


Madras Local Boards Act (XIV of 1920), S. 229-—Uttering offensive 
abuse against third person on the occasion of a demand for tax being present- 
ed to accused by abill collector—Whether offence under S.229 of Local 
Boards Act—"Molest”—~Meaning. 

The petitioner uttered abusive language against some unnamed persons 
on the occasion of a demand for tax being presented tohim by the com- 
plainant, a bill collector of a panchayat board. It was contended by the 
prosecution that the uttering of offensive abuse amounted to ‘molesting’ and 
would be an offence under S. 229 of the Local Boards Act. 

Held, that S.229 does not make punishable a molestation during the 
course of the performance of the duty but only onein the performance of 
the duty, which suggests that the abuse should not merely take place while 
the person is engaged in his duty, but it must in some way interfere with his 
work. Where the person abused was not the bill collector but some un- 
named person, inimically disposed towards the petitioner, who had given 
information leading to an exaggerated assessment though a conviction 
under S. 504, I. P. Code, would have been proper the conviction under S. 229 
of the Local Boards Act cannot stand and must be set aside. 


* Cr. R. C. No. 259 of 1941. 
(Cr. R.P. No. 245 of 1941). 24th July, 1941, 





11] THE MADRAS LAW JOURNAL REPORTS. 357 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898 praying that the High Court will be pleased to 
revise the judgment of the Court of the Sub-Divisional First 
Class Magistrate of Tinnevelly in C. A. No. 42 of 1940 pre- 
ferred against the judgment of the Court of the Stationary 
Sub-Magistrate of Tiruchendur dated 25th November, 1940 and 
passed in C. C. No. 1362 of 1940. 

S. Ramachandra Aiyar for Petitioner. l 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 


The Court made the following 

ORDER, —The petitioner was convicted by the Second Class 
Magistrate of Tiruchendur of an offence punishable under S, 229 
‘of the Local Boards Act for having uttered offensive abuse on 
the occasion of a demand for tax being presented to him by the 
complainant, a bill collector of the Panchayat Board of Kayal- 
patnam. He was fined Rs. 15 and the conviction and sentence 
were affirmed on appeal to the Sub-Divisional First Class Magis- 
trate of Tinnevelly. 

The learned advocate for the petitioner contends that even 
though it was true that the petitioner uttered the abusive 
language complained of, it would not be an offence punishable 
under S. 229 of the Local Boards Act. S. 229 runs thus: 

“No person shall obstruct or molest, a local board,...... , or any 
person employed by the local board, ....... in the performance of their 
duty or anything which they areempowered or required to do by virtue, or 
in consequence, of this Act or of any by-law, rule, regulation or order made 
under it”, 

It was contended by the prosecution that the bill collector 
was molested. The word ‘molest’ to my mind carries with it 
some suggestion of interference or restraint or obstruction; but 
that is not the ordinary dictionary meaning. The Oxford 
Dictionary does give a meaning of this kind: 

; “To interfere or meddle with (a person) injuriously or with hostile 
intent ;” 

but it adds that this meaning is almost exclusively used in 
negative contexts. The positive meaning would seem to be, 

“subject to intentional annoyance”; 

in which case it might be said that the accused did molest 
him. This meaning is sometimes used in English law; for 
example, a woman is said to molest a man within the meaning 
of the “Bastardy Act” if she falsely imputes to him that he is the 
father of her illegitimate child; and a creditor who isa signa- 
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tory to a deed of agreement is said to molest a debtor if the 
agreement is broken by his bringing an action against the debtor 
for a debt included in the deed. It is of some interest that a 
definition of “molestation” is given in Ordinance No.5 of 1932, 
which was drawn up in connection with the boycott of 1931- 
1932, and the principal part of that definition was that a person 
is said to molest another person who: 

“ With a view to cause such other person to abstain from doing or to do 
any act which such other person has a right to do, or to abstain from doing, 
obstructs or uses violence to, or intimidates such other person or anyone in 
whom such person is interested, or loiters at or near a house where such 
person or anyone in whom such person is interested, resides or works or 
carries on business or happens to be or persistently follows him from place 
to place or interferes with any property owned or used by him or deprives 
him of or hinders him in the use thereof”. 

This definition conveys what, in my opinion, seems to be 
the essence of molestation. However that may be, S. 229 of 
the Local Boards Act does not make all molestation punishable, 
but only molestation of a person in the performance of his 
duty. If, for example, the bill collector had been prevented or 
hindered in the fulfilment of his duty by this vulgar abuse, I 
think the petitioner would have been rightly convicted. But it 
appears that the bill collector went to the house of the petitioner 
merely for the purpose of serving a demand, and even if he had 
not been abused by the petitioner he could have done no more 
than he did. Having sérved his demand notice, he had nothing 
to do but to leave again. S. 229 does not make punishable a 
molestation during the course of the performance of the duty 
but in the performance of the duty, which suggests that the 
abuse should not merely take place while the person is engaged 
in his duty, but it must in someway interfere with his work. It 
is not immaterial to state that the person abused was not the 
bill collector, but some unnamed person inimically disposed 
towards the petitioner who had given information leading to an 
exaggerated assessment. 


Although the petitioner would perhaps have merited the 
fine imposed on him if he had been charged under S. 504, 
Indian Penal Code; yet the conviction under S. 229 of the 
Local Boards Act cannot stand and must be set aside. The 
conviction is therefore set aside and the fine, if paid, ordered to 
be refunded. ` : 


K.S. ——- C onviction set aside, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-~SIR ALFRED HENRY LIONEL Leaca, Chief 

Justice AND Mr, Justice HAPPELL. 
M. Varadaraja Pillai and another .. Appellants* (Defendants 
Nos. 1 and 2—Appli- 


cants) 
v. 
Rukmani Ammal .. Respondent (Plaintiff- 
Respondent}. 


Madras Agriculturists Relief Act (IV of 1938), Ss.7, 8 and 9—“Decree” 
—Preliminary decree on mortgage passed after Act came into force—If 
liable to be scaled down on application preferred subsequently. 


A debtor cannot subsequently apply to scale down a preliminary mort- 
gage decree passed after the Act came into force. The fact that no final 
decree had yet been passed is immaterial as it isthe preliminary decree in 
a mortgage suit which fixes the rights and liabilities of the parties. The 
final decree does not change the position except thatit gives the mortgagee 


the right to sell the property for realising the amount declared to be due in 
the preliminary decree. 


Appeal against the order of the Hon’ble Mr. Justice 
Somayya dated 29th August, 1940 and made in the exercise of 
the Ordinary Original Civil Jurisdiction of the High Court 
in Application No. 1435 of 1940 in C. S. No. 86 of 1937. 

K. P. Ramakrishna Aiyar for Appellants. 

N. Panchanatha Atvyar for Respondent. 

The Judgment of the Court was delivered by 

The Chief Justice.—We agree with Somayya, J., from 
whose decision this appeal has been preferred that the case is 
governed by the decision of this Court in Kotayya v. Venkata 
Punnayyal. That case was decided by a Division Bench and 
jts decision is binding onus. The learned advocate for the 
appellant has suggested that the decision should be reconsi- 
dered and has asked us to refer the question to a Full Bench. 
We see no reason why we should adopt this course. 

It has been suggested that there is a difference here because 
in the present case there has not been a final decree, only a 
preliminary decree. The learned Judge has rightly pointed out 
that it is the preliminary decree in a mortgage suit which fixes 
the rights and liabilities of the parties. When a preliminary 
decree has been passed time is given to the mortgagor to pay 








* 0. S. A. No, 52 of 1940. 13th February, 1941, 
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off the decretal amount and redeem the mortgage. The final 
decree does not change the position except that it gives the 
mortgagee the right to sell the property for the amount declared 
to be due in the preliminary decree. 

For these reasons we concur in the decision of the learned 
Judge, and the appeal will be dismissed with costs. 

K.S. Appeal dismissed. 


ne 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MrR. Justice WADSWORTH AND Mr. JUSTICE 
PATANJALI SASTRI, 

Km. K, R. Km. Kuppan Chettiar by 
agent S. Krishnamachariar ... Appellant® (Respondent) 
D. 
Kaliammal .. Respondent (Petitioner). 

Madras Agriculiurists’ Relief Act (IV of 1938), S. 8—Mortgages by A to 
B—Purchase of properties by B from C and assignment of mortgages to C 
towards sale price—C assigning his rights to D—Suit by D against the heirs 
of A and alternatively against the heirs of B—Decree against B’s heirs only 
on the basis of covenants inthe assignment deeds—A pplication by Bs heirs 
for scaling down—Nature of liability, 

A executed two mortgages for Rs. 2,000 and Rs 1,000 respectively, in 
favour of B in 1921 and 1922. In 1928, B purchased certain properties from 
C and for a portion of the sale price assigned the mortgages executed by 4, 
and also gave acovenant for indemnity. In 1935 D, an assignee from C, 
brought a suit against the heirs of 4 on the mortgages and alternatively 
against the heirs of B onthe basis of the covenants. The suit as on the 
mortgages was dismissed but a decree was passed against the heirs of B for 
the amount which represented the balance of sale price for which the mort- 
gages were assigned. In an application by one of the heirs of B for scaling 
down the decree debt, 

Held, that the liability of the heirs of B could not be traced to the mort- 
gages by 4, but only to the assignment by B, and that the basis for scaling 
down the decree should not be the principal of the original mortgages by 4 
but the amount for which the assignments were made by B. 

Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore in O. S. No. 121 of 1935 as amended by 
order of the said Court of the Subordinate Judge of Coimba- 
tore dated 21st July, 1939 and made in I.A. No. 1533 of 1938 


in the said O.S. No. 121 of 1935. 

R. Desikan for Appellant. 

S. V. Venugopalachari for N. Sivaramakrishna Aiyar for 
Respondent. 





* Appeal No. 77 of 1941. , i . 
(A. A. O. No. 91 of 1940 converted into) 24th March, 1941. 
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The Judgment of the Court was delivered by 


Wadsworth, J.:—The facts which led up to this appeal are 
the following: One Madar Sahib executed two mortgages to 
‘Thangammal, one for Rs. 2,000 in 1921 and the other for 
Rs. 1,000 in 1922. In 1928 Thangammal purchased certain 
properties from one Ramanatha Aiyar for Rs. 20,000 and by 
‘way of making up part of the sale price she assigned to her 
vendor her rights under the two mortgages from Madar Sahib, 
the value thereof being estimated at the time as Rs. 5,290. In 
1931 Ramanatha Aiyar assigned his rights under these mort- 
gages to the plaintiff who is the appellant here. In 1935 the 
plaintiff brought a suit claiming as against defendants 1 to 6 
(the heirs of Madar Sahib) a decree on these two mortgages 
and as against defendants 7 to 9 (the`heirs of Thangammal) a 
decree on the basis of the covenants of title contained ‘in the 
deeds, of assignment. The trial Court found that Madar Sahib 
had no title to the lands mortgaged and dismissed the suit on 
the mortgage documents as against his heirs. He gave a decree 
against defendants 7 to 9 for Rs. 5,290 with interest on the 
basis that they were liable for damages for the breach of the 
covenant of title. After Madras Act IV of 1938 came into 
force, the 9th defendant filed an application under S. 19 to 
scale down this decree and the learned Subordinate Judge of 
‘Coimbatore has scaled down the decree with reference to the 
original principal of the two mortgages allowing only Rs. 3,000 
with interest at 61 per cent. from Ist October, 1937. He 
repelled the contention that the liability was exempt under 
S. 10 (2) of the Act. < 


It seems to us that the learned Subordinate Judge has mis- 
understood the nature of the transaction. Thangammal was 
never liable under these mortgages. She was the mortgagee 
and not the mortgagor. Her liability to the plaintiff is the 
liability of a vendee who instead.of cash hands over a commo- 
dity as part of the purchase price, guaranteeing that the 
commodity will fetch the amount at which it is valued. When 
eventually that commodity is found to be worthless, an action 
lies against the vendee for the breach of the covenant regarding 
its value. The mortgages which Thangammal assigned, were 
mere securities made over in lieu of cash with a guarantee as to 
the amount which they would fetch. The decree of the lower 
Court finally decided these securities to be worthless and dec- 
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Kuppan clared Thangammal’s heirs liable to pay the amount which they 
Chettiar should have realised. It seems, therefore, to follow that tbere 
Kaliammal. can be no question of scaling down this liability with reference 
Wads- to the principal of the mortgage debts for which Thangammal 
worth, J- herself was never liable. The appellant is satisfied with a 
decree for Rs. 5,290 the amount at which the securities were 
valued, with interest thereon at 6 per cent. from lst October, 
1937 to the date of the lower Court’s order and costs. Subse- 

° quent interest will be at 6 per cent. 

In these circumstances it is unnecessary to go into the 
further question whether the appellant is entitled to the protec- 
tion of S. 10 (2) of the Act. The appeal is allowed with 
proportionate costs on the application and on the appeal and 
the decree of the lower Court will be amended as indicated 
above. l 

K. S. h Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice BURN AND MR, JUSTICE HAPPELL. 


Mundla Gangi Reddi .. Appellant* (Petitioner- 
Creditor) 
v. 
Golla Narasimha Reddi .- Respondent (Respon- 
dent-Debtor). 
Provincial Insolvency Act (V of 1920), Ss. 4,9, 24 and 25—Scope—Peti- 


Gangi tioning creditor's right to apply for adjudication of debtor as insolvent 
Read) questioned—Insolvency Court bound to decide the question. 

Narasimha Where in a creditor’s petition for adjudication of the debtor as an insol- 

Reddi. vent, the debtor objected to adjudication alleging that the creditor had 

agreed to a composition scheme which had been accepted by other creditors 

also, it is not open to the Court to dismiss the petition on the ground that 

complicated questions of law and fact have to be decided before it can be 

held that a subsisting relationship of creditor and debtor has been esta- 

blished and refer the petitioning creditor to a regular suit to establish his 


debt. 
Gopikabai Mahadev v. Chapsi Purshottam, (1934) 1.L.R. 59 Bom. 161, 
dissented from. Á 


Appeal against the order of the District Court of Cuddapah 
dated 20th September, 1938 in I. P. No. 90 of 1936. 
Kasturi Seshagiri Rao for Appellant. 
V. Govindarajachari and P. Ramalinga Reddi‘ for Res- 
pondent. i 
* A.A.O; No. 1790f 1939. 17th July, 1941, 
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The Court delivered the following 

Jupements. Burn, J.—This appeal is from the order 
passed by the learned District Judge of Cuddapah dismissing 
I. P. No. 90 of 1936. This petition was filed by a creditor 
named Alladu Nagiah against one Golla Narasimha Reddi. The 
present appellant Mundla Gangi Reddi was substituted as the 
petitioning creditor in 1937. 


The learned District Judge has dismissed the petition on 
the ground that the case involves the decision of complicated 
questions of law and fact before it can be held that a subsisting 
relationship of creditor and debtor has been satisfactorily estab- 
lished. The debtor objected to adjudication at the instance of 
the present appellant, alleging that this creditor had agreed to a 
composition scheme which had been accepted by other creditors 
also. The appellant, as appears from the order of the learned 
Judge, did not file any counter affidavit to this statement and 
the agreement set up by the debtor was sent for examination to 
the Government Examiner of Questioned Documents. After 
that official expressed the opinion that the signature on the 
alleged agreement was the signature of the appellant, the appel- 
lant put in a statement in which he alleged that the signatures 
of the creditors in the alleged agreement had been obtained by 
fraud, and that he, even if his signature also were found to be 
genuine, would not be bound by it. It is the raising of these 
pleas that has caused the learned Judge to say that complicated 
questions of law and fact have to be gone into before it can be 
decided that the petitioner and the respondent stand to each 
other in the relation of creditor and debtor. The learned Judge 
has said that these questions ought to be decided in a regular 
suit and he has referred the petitioner to aregular suit and 
dismissed his petition. 


- Mr. Seshagiri Rao for the appellant has contended that in 
so doing the learned District Judge has acted wrongly. Mr, 
Seshagiri Rao argues that the sole question of importance to be 
decided by the Insolvency Court in this case was whether the 
relation of creditor and debtor still existed between the peti- 
tioner and the respondent or not. He says that the Insolvency 
Court has no right to say that it will not decide this question 
merely because difficult questions of law and fact arise. The 
learned District Judge has relied upon a decision of a single 
Judge of the Bombay High Court, Gopikabai Mahadev v., Chapsi 
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Purshottamł. That was a case somewhat similar to this. The 
petitioning creditor was confronted with a receipt signed by her- 
self. She was obliged to admit that she had passed a receipt to 
the debtor, but she alleged that it had been obtained from her by, 
means of fraud and misrepresentation. The Insolvency Court 
which was hearing the petition thought that these allegations on 
the part of the petitioning creditor ought to be inquired into, but 
the District Court on appeal held that it was not necessary, 
for the Insolvency Court to inquire into these questions 
and said that the receipt passed by the petitioner could not be 
impeached in insolvency proceedings. It was on second appeal 
that the matter came before the Bombay High Court. The 
learned Judge held that a second appeal did not, properly, 
speaking, lie, but he observed that it was competent for the 
Insolvency Court to refer the petitioning creditor to a regular 
suit on the facts of that case. At page 169 the learned Judge 
is reported to have said: 

“Therefore, prima facie, not only is she not a creditor for an amount of 
Rs. 500, but she is no creditor at all of the opponents on the date, of the 
petition, and if she replies in answer to the opponents’ objection that the 
receipt was fraudulently obtained, it is for her to establish that allegation, 
and if the Insolvency Court thinks that the question is of such a nature as 
can be properly adjudicated upon by a civil Courtin a regular suit, I do not 
think that the discretion of the Insolvency Court to refer parties to a regular 
suit is taken away by any of the provisions cited above.” 

The provisions cited above were Ss. 4, 9 and 24 of the Act. 

The learned Judge does not state the source of the discretion 
which, in his opinion, the Insolvency Court has to refer parties 
toa regular suit. It is clear that no such discretion can be 
derived from S. 4 of the Provincial Insolvency Act. S. 4 (3) 
authorises the Court in certain circumstances after the insolv- 
ency proceedings have been set on foot to order the sale of the 
debtor’s interest in property without deciding the precise nature 
or extent of that interest. But there is nothing in this provi- 
sion to warrant the statement that the Insolvency Court can 
dismiss an insolvency petition on the ground that the questions 
raised in it are too difficult or complicated for the Insolvency 
Court to decide. : 


Mr. Govindarajachari for the respondent has referred us 
to S, 25 of the Provincial Insolvency Act. In sub-S. (1) it is 
provided that, in the case of a petition presented by a creditor, 
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where the Court is not satisfied with the proof of his right to 
present the petition or of the service on the debtor of notice of 
the order admitting the petition or of the alleged act of insol- 
vency or is satisfied by the debtor that he is able to pay his 
debts or that for any other sufficient cause no order ought to be 
made, the Court shall dismiss the petition. Mr. Govindaraja- 
chari contends that the present case can be brought within the 
clause ‘for any other sufficient cause no order ought to be made’. 
This contention I find myself unable to accept. It is provided 
in S, 13 (6) '0f the Presidency Towns Insolvency Act that, when 
the debtor appears in response to a creditor’s petition and denies 
that he is indebted to the petitioner, the Court on taking security 
thay, instead of dismissing the petition, stay the proceedings for 
such time as may be required for trial of the question relating 
to the debt. This means that the Insolvency Court in the Pre- 
sidency Town is not obliged to go into disputed questions of 
debt but can refer the creditor to the ordinary civil Court to get 
a decree for the amount which he claims postponing insolvency 
proceedings meanwhile. But this is a very different thing from 
saying that the Insolvency Court, if it considers the question of 


the debt between the petitioner and the respondent to be difficult, 


can dismiss the creditor’s petition. There is no provision in 
S. 13 (6) of the Presidency Towns Insolvency Act for dismissal 
of the petition. The only provision is for adjournment of the 
insolvency petition until the civil suit is tried. Moreover, in the 
present case the decision of the learned District Judge is not a 
decision that for some sufficient cause no order ought to be 
made; but itis a decision that the petitioning creditor must go 
to the civil Court to establish his case. It is obvious that the 
dismissal of the insolvency petition outright is wrong, because, 
even if the petitioning creditor goes to the civil Court and gets 
a decree against the respondent for the amount claimed, it will 
be by that time too late for him to bring any insolvency peti- 
tion. The act of insolvency in this case is alleged to have been 
committed in 1936; and any insolvency petition based upon that 
act of insolvency must be summarily rejected if filed hereafter. 


I regret, therefore, I am unable to agree withthe decision of 
the Bombay High Court referred to above. I find myself in 
agreement with the contention of Mr. Seshagiri Rao that the 
question which has arisen in this case between the petitioner and 
the respondent is a question expressly and explicitly for the deci- 
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sion of the Insolvency Court. I do not’see how the Insolvency 
Court can have a discretion to refuse to decide this question and 
to refer the parties for the decision of it to a different tribunal. 
I would, therefore, allow this appeal and set aside the order of 
the District Court and direct that the insolvency petition be 
restored to file and disposed of according to law. 


The appellant, I think, should have the costs of the appeal 
from the respondent. 


Happell J.—I agree. 
K.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —SIR ALFRED Henry LIONEL LEACH, Chief 
Justice AND MR, JUSTICE SOMAYYA. 
Bayyana Veeraraghava Rao and others... Petitioners* 
v. 
The Debt Conciliation Board, Bezwada and 
another. Respondents. 


Madras Debt Conciliation Act (XI of 1936), Ss. 10 (2), 14 and 18~Board 
passing orders without investigation of competency of application and 
charges of fraud etc, against debtor—Validity—Failure to frame schedule 
of creditors—Effect—Powers under S.10(2)—Abuse of —Pointed out. 


In response to notices under S. 8 (1) of the Madras Debt Conciliation 
Act, objections were filed by a number of creditors, alleging inter alia, (1) 
that the petitioner was not a ‘debtor’ as defined by the Act, and (2) that he 
had included several false debts in his petition in order to defraud the real 
creditors. Without going into these charges affecting the maintainability of 
the petition for conciliation, notices to creditors under S.10 (1) were 
straightaway issued. Some of the creditors filed statements repeating the 
allegations against the petitioner already made, Without making any 
inquiry into the truth of the allegations in spite of repeated representations 
by the creditors, and without drawing up a schedule of creditors under S. 12 
(1), the Debt Conciliation Board passed orders declaring the debts owing to 
the creditors who had not filed statements to be discharged under S. 10 (2) 
and effecting a settlement of debts in the case of certain other creditors, 
In certiorari proceedings to quash the Board’s orders, 

Held; (1) that where the jurisdiction of the Board to entertain the 
petition for conciliation has been challenged on the ground of the applicant 
not being a “debtor” under the Act, the Board willhave no jurisdiction to 
proceed further without giving its finding on the objection; and 

(2) thatno attempt whatever having been made by the Board on any 
occasion to investigate the grave charges of fraud etc, brought against the 
debtor in the course of the proceedings, its orders were not sustainable and 
should be quashed, including the orders passed under Ss. 10 (2), 14 and 18. 


Abuse of powers under S. 10 (2) pointed out. 
*C.M. P. No, 297 of 1941. 3rd April, 1941, 


. 
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Petition praying that in the circumstances stated in the 
affidavit filed therewith, the High Court will be pleased to 
issue a writ of certiorari calling for the records in Application 
No. 61 of 1939 on the file of the Debt Conciliation Board, 
Bezwada, and quash all the proceedings therein and the orders 
passed by the said Board on 31st October, 1940. 

Ch. Raghava Rao for N. Vasudeva Rao for Petitioners. 

P. Satyanarayana Rao for Respondents. 

The Court delivered the following 

Juvements: The Chief Justice.—I am in entire agreement 
with the judgment which my learned brother is about to deliver. 
If administered in accordance with its spirit the Debt Concilia- 
tion Act should, in spite of its defects, prove beneficial, but my 
experience, gained from the hearing of petitions for the quash- 
ing of orders of Debt Conciliation Boards, convinces me that 
the Act has not been administered by some Boards in the way 
it ought to be administered. I have noticed a tendency to use 
the powers conferred by S. 10 (2) of the Act arbitrarily and 
at times there has been flagrant misuse of the section. .When a 
debtor applies to the Board for settlement of his debts, he has 
to embody in his application detailed information. One re- 
quirement is that he shall state the amount and particulars of 
all claims against him, together with the names and residences 
of his creditors so far as they are known to him or can by the 
exercise of reasonable care and diligence be ascertained by him. 
The particulars required are set out in S. 6. S.10 (1) says that 
if, after examining the debtor, it is in the opinion of the Board 
desirable to effect a settlement between him and his creditors, 
a notice shall be issued calling upon every creditor to submit a 
statement of the debts owed to him by the debtor. Sub- 
section (2) of that section states that, subject to the provisions 
of sub-section (3), every debt of which a statement is not sub- 
mitted to the Board in compliance with the provisions of sub- 
section (1) shall be deemed for all purposes and all occasions to 
have been duly discharged. Sub-section (3) gives the Board 
power to recall such an order under certain circumstances. 

Recalcitrant creditors are not deserving of sympathy, but it 
is difficult to see why a Debt Conciliation Board should be given 
the power to cancel a debt which the debtor himself admits to 
be due simply because the creditor has not filed a statement con- 
firming the particulars set out in the debtor’s application. I 
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can well understand that when a creditor fails to file a state- 
ment under S. 10 (1) he should be precluded from disputing 
the debtor’s figures, but there can be no justification for depri- 
ving him of what the debtor has acknowledged to be due to him. 
But assuming that there is justification for sub-section (2) the 
power of cancellation conferred by it has been used without the 
slightest justification. For-instance, some Boards have passed 
orders cancelling debts for failure to comply with the provi- 
sions of S. 11, but whatever happens to be the nature of the 
failure to comply with S. 11 the Board has no power to act 
under S. 10 (2). | The cause for the maladministration of the 
Act in some cases may be that the members of the tribunals 
concerned have not the time to devote to the proper investiga- 
tion of claims. The arbitrary nature of some of the orders 
which I have seen would suggest this. But if the ‘legislative 
authority enacts a statute of this nature, it should make certain 
that there is proper machinery for working it. If there is not 
the proper machinery grave injustice is bound to follow. 

The present case is an example of gross maladministration. 
of the Act. The. disregard of the principles of elementary 
justice which has taken place here is to be gathered from the 
details which my learned brother gives. From beginning to 
end there has been no attempt made to investigate the grave 
charges of fraud which have been brought against the debtor in 
the course of the proceedings. It would be difficult to imagine 
a more regrettable disregard of duty on the part of a tribunal 
possessing wide statutory powers than we have here, and there: 
is no other course open to the Court but to quash the orders of 


the Board with costs against all the respondents; advocates fee. 
Rs. 200. 


Somayya, J.:—This is an application for the issue of a 
writ of certiorari calling for the records in Application No. 61 
of 1939 on the file of the Debt Conciliation Board, Bezwada. 
and quashing all the proceedings therein including the orders. 
passed on 31st October, 1940. The first respondent is the 
Debt Conciliation Board and the second respondent is the 
debtor, Kasi Viswanadham of Bezwada. 


In his petition to the Board, the second respondent dis- 
closed debts to the extent of Rs. 70,000, outstandings of the 
value of Rs. 35,000, immovable properties including houses at. 
Bezwada valued at-Rs. 23,450 and movables worth Rs. 690, 
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He gave a list of the creditors to whom the debts were alleged 
to be due and requested a settlement of the debts under the Act. 


The application was taken on the file and found to be in 
order. The Board then directed issue of notice for 20th 
November, 1939 under S. 8 (1) of the Act. Objections were 
filed by various creditors on that day. In particular. creditors 
Nos. 3, 46, 52 and 53 raised two objections: 


(1) that the petitioner was not a ‘debtor’ as defined by the re and 
(2) that he included several false debts in his petition in order to 
defraud the real creditors. 


The Board adjourned the matter to the 30th of that month 
as some of the parties represented that they wanted to effect a 
settlement. On the 30th, creditors Nos. 52 and 53 filed 
further statements in which they elaborated their previous 
objections. In particular they pointed out that the debts alleged 
to be owing to creditors Nos. 78, 80, 84, 85, 90, 91 and 94 
were fictitious debts and that the creditors were the debtor’s 
kith and kin. On the statement filed by creditor No. 52 the 
Board passed the order: 

“ Notice to debtor. Hearing 14th December. Sd. N. S. M. 30-11”. 

This is followed by another order dated Ist December, 

1939 in these terms: 


“This is a reply to S. 8 notice. S. 10 (1) notices have been ordered to be 
issued. File with papers. Sd. N.S.M. 1st December, 1939”. 


On 30th November, 1939 we find another order passed on 
the debtor’s petition in which after stating that the debtor was 
examined and that some creditors were served and some not, 
the Board straightaway directed notices under S. 10 (1) to 
issue for 20th February, 1940. In the meantime creditor 
No. 81 filed a statement on 16th February, 1940 in the form 
prescribed by S. 10 (1) in which he stated that the petition was 
not maintainable as the petitioner was not a ‘debtor’ as con- 
templated by the Act. In paragraph 4 it was pointed out that 
creditors Nos. 84 and 85 are the mother and wife of the peti- 
tioner, that the creditor representing items 90 and 91 is his 
uncle, that creditor No. 94 is his brother-in-law, that the debt 
alleged to be due to the brother-in-law amounted to over a 
third of the total liability and that the brother-in-law was not 
in a position to advance such a large sum. Then it was 
stated : 


“Tt is all bogus and it is to be deleted out of the list of creditors; and 
also the debts of the creditors Nos. 84, 85, 90 and 91 are bogus and they are 
also to be deleted.” 

47 k 
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In paragraph 5 it was pointed out that the debtor secreted 
valuable properties and that if a true account of the assets and 
liabilities of the debtor was taken it would be clear that the 
petition was a false and vexatious one. No enquiry was made 
regarding the truth of the various allegations made in this 
statement. On 13th March, 1940 the Board passed the 
order: 

“32 of the creditors have transferred their dues in favour of Ralla- 
palli Subramanyam’..... The debtor wants time to settle the dues in respect 
of others. Adjourned to 20th March, 1940.” 

On 11th April, 1940, the debtor and about fifty creditors 
filed a petition requesting permission to sell the debtor’s 
property and to settle the debts of all creditors. The order on 
that is: 

“Permission granted to do the needful. Notice will issue to the absent 
creditors”. 

As regards some creditors who had not filed their state- 
ments within time, their debts were directed to be discharged 
under S. 10 (2) of the Act. On 21st May, 1940 the proceedings 
of the Board show that creditor No. 1 filed a counter-affidavit, 
objecting to the proposal of 11th April and notices were 
directed to issue under S. 21 of the Act to the creditors. This 
notice was apparently to hear objections, if any, to the proposal 
of 11th April, 1940 to sell or assign some properties for pay- 
ment of the debts. On 7th June, 1940 creditor No. 20 filed a 
statement that the petitioner was not a debtor under the Act 
and that an inquiry should be held to see if some of the debts 
were not fictitious ones. It was urged that fifty per cent. of the 
creditors who were alleged to have agreed to the proposal of 
lith April, 1940 must represent genuine creditors. It was said 
that the Board had not up to that date passed final orders on 
the various miscellaneous and the interlocutory petitions pending 
before it and that it was premature to consider at that stage 
the legality or otherwise of the proposal of 11th April, 1940, 
It was also stated that the proposed sale price was out of all 
proportion to the value of the properties, that the amount was 
not arrived at bona fide and thatif the properties were sold in 
public auction there was every likelihood of the properties 
realising a much higher price, Then this statement winds up 
by pointing out that five questions had to be decided by the 
Board before they could proceed further and they are stated 
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thus: , 
“(1) The maintainability of the petition itself on the ground that the 
petitioner was not a land-holder or a debtor as contemplated by the Act; 

(2) The sieving out of real and false debts ; 


(3) The correctness of fifty per cent. of the creditors (i.e. real cre- 
ditors) ; 


(4) The transfer or assignment of some debts in favour of two per- 
Sons; 

(5) The omission of some real creditors and the- inclusion of some 
false creditors”, 


The order passed on the same day is: 

“Counter filed by creditor No. 20 impeaching the genuineness of the 
debtor in filing the petition. This ought to have been done long ago. Put 
up on 10th June, 1940 at the next hearing day”. 

Tt is curious that the Board should have said this seeing 
that a number of other creditors had said the same thing on 
20th and 30th November, 1939. 

On the debtor’s application we find the dining order on 
5th July, 1940: 

“For passing orders on the several petitions in the case, the case is ad- 
journed to 12th July, 1940”, 

On 12th July, 1940 a number of creditors filed a joint 
petition again pointing out that the petitioner was not a “debtor” 
under the Act. This petition contains an elaborate statement 
regarding each of the three items of properties put forward by 
the debtor as enabling him to file a petition under the Act. 
These are items 5, 10 and 11. As regards item 11 it was 
pointed out that the debtor had only a leasehold interest and 
that under the Act a lessee is not a ‘debtor’; the lease itself 
was attacked as a bogus one. As regards item 10 it was 
pointed out that the land, though purchased in the names of the 
father and uncle of the debtor, had been recognised as belonging 
to a deity under a registered partition deed dated 25th March, 
1934 and a public copy of it was also filed to support the state- 
ment. As regards item 5 it was pointed out that it was a 
house site in the Bezwada Municipality and that the tax upon 
it was being levied and collected by the Municipality. On 
20th July, 1940 after.stating that a number of creditors filed a 
petition objecting to the filing of the application by the debtor, 
the Board ordered notice to the debtor for 30th July, 1940. On 
that day some more creditors filed counter affidavits and the 
matter was adjourned from time to time for want of quorum 
as the Chairman of the Board was otherwise engaged. The 
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debtor filed on 28th August, 1940 what may be called his reply 


to the objections of the creditors. After several adjournments. 
the Board passed on 16th October, 1940 this order: 


“Creditors Nos. 1 and 82 a Marwadi present and they accept to take item 
3 of the property if sold and proceeds paid to them. As the Sub-Collector 
has not joined the case is adjourned to 31st October, 1940”. 


On 31st October, 1940 the proceedings were closed by the. 
following order: 


“Debtor-creditors present. The debts of creditors 2, 5, 10, 14, 18, 32, 43,. 
53, 61, 63, 72,64 and 76 are ordered to be discharged under S. 10 (2) for 
failure to file claims. Orders are passed dismissing objection petitions to 
the legality of the petitions at this stage. Settlement arrived a between 55. 
creditors. Agreement will be drawn up accordingly. The remainder will be 
excluded from the agreement and a certificate under S. 18 (1) granted”. 


This is the history of the proceedings. 

It will be observed that at no stage was the objection re- 
garding the maintainability of the petition on the ground that 
the petitioner was not a “debtor” under the Act inquired into 
or decided by the Board. The only order we find is the one 
just set out that orders were passed dismissing the objection 
petitions raising the legality of the petition at that stage. 
Evidently, the Board meant that the objections ought to have 
been filed much earlier and that they could not be considered at 
that stage. 


This is an extraordinary position for the Board to take. 
Again and again the creditors filed counter affidavits and objec- 
tion petitions drawing the attention of the Board to the fact that 
the petitioner was not a “debtor”, that certain creditors to whom 
debts were not really owing had been included, that one of them, 
the brother-in-law of the petitioner, was shown as a creditor 
for nearly a third of the total indebtedness and that the peti- 
tioner’s wife, mother and uncle were shown as creditors. We: 
are unable to find any order of the Board dealing with these 
objections on the merits. It is contended that on 30th: 
November, 1939 the objection as to the maintainability of the 
petition on the ground that the petitioner was not a “debtor” 
under the Act was considered and decided. The order passed 
on that date is: 

“Debtor present and examined * * * * Issue S. 10 (1) 
notices”. 

There is nothing to indicate that any inquiry was made 
whether the petitioner was a debtor under the Act and we 
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cannot take this order as implying a rejection of the objection 
that the petitioner was not a debtor. If really the objection 
was considered and disposed of by the Board on 30th 
November, 1939, as Mr. Satyanarayana Rao, the learned 
advocate for the respondent contends, it is curious that when 
later on objection petitions were filed by the creditors raising 
this very question, they were not disposed of on the ground 
that the matter had already been decided on 30th November, 
1939. Several of the creditors had not been even served by 
that time and some of them took the objection later on after 
service of notice on them. It is therefore impossible to accede 
to the contention that the expression “debtor examined * * * 
Issue notice under S. 10 (1)” is an implied adjudication that 
the petitioner was a debtor under the Act. 

It is further admitted that no schedule of creditors was 
ever drawn up as required under S, 12 (1) of the Act. This 
is a very important matter and the omission is a very serious 
one. This matter was again and again brought to the notice of 
the Board in the various objection petitions. It is incompre- 
hensible how, in spite of these objections being repeatedly 
brought to its notice, the Board failed to adjudicate upon them 
and to prepare a schedule of creditors. Prima facie there are 
very strong grounds for closely scrutinising the claims of the 
wife, mother, uncle and brother-in-law of the debtor. The 
debts alleged to be due to these creditors come to over 
Rs. 32,000. The total indebtedness was Ks. 65,000 and odd 
and so the debts alleged to be due to the mother, wife, uncle 
and brother-in-law came to nearly a half and the attack that 
these were not real creditors was a very serious one which the 
Board was bound to inquire into and give a decision thereon. 
The Board failed to do its duty. 

In a case where the jurisdiction of the Board to entertain 
the petition is challenged on the ground that the petitioner was 
not a “debtor” under the Act, it was the obvious duty of the 
Board to inquire into the objection and give its finding. With- 
out a finding on that question the Board would have no juris- 
diction to proceed further. Then, one of the most important 
duties laid upon the Board is the preparation of the schedule of 
assets and liabilities. Here again, the Board has lamentably 
failed to do its duty. The Board never inquired into the 
genuineness of the debts which were challenged as false debts 
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and there is no indication anywhere that the Board inquired 
into the allegation of the creditors that the debtor had secreted 
valuable moveables. It is impossible to sustain the order of the 
Board when even a schedule of the assets and liabilities was not 
prepared. 


This is a case of gross dereliction of duty on the part of 
the Board. At every stage we find utter indifference to the 
provisions of the Act even though the attention of the Board 
was drawn repeatedly to them. If the allegations of the 
creditors are true, then this is a case in which gross fraud has 
been perpetrated on the real creditors. 9.9 (c) provides that 
if the application included a claim which in the opinion of the 
Board is collusive and intended to defeat a creditor, the appli- 
cation should be dismissed. Therefore when it was repeatedly 
urged by the creditors that the petitioner included various false 
debts with a view to defraud the real creditors, it was the duty 
of the Board to inquire into the matter and passs orders under 
S. 9 (c). Nothing was done. Then again, the creditors 
alleged that in the scheme of 11th April, 1940, valuable proper- 
ties were proposed to be assigned at a very low value. This 
has not received the attention of the Board. Throughout, there 
has not been one occasion on which the objections of the 
creditors were inquired into on their merits, 


As the preamble shows, the Act is intended for relief of 
agriculturists; and in practice the Act is grossly abused by a 
trader as in this case, trying to use the provisions of the 
Act and the Board, todefraud his genuine creditors by including 
fictitious debts, by suppressing assets and by assignments of the 
bulk of the property to his nominees at an inadequate price. 


It is impossible in these circumstances to maintain the 
order of the Board. We, therefore, issue a writ as prayed for 
and quash all the proceedings in D.C.B. No. 61 of 1939 on the 
file of the Bezwada Debt Conciliation Board including the 
orders under S. 10 (2), 14 and 18 of the Act. I agree to the 
order passed by the learned Chief Justice as regards costs. 


K.S. Proceedings quashed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, Justice HORWILL, 


M.N.M. Chelliah Pillai ... Petitioner™ (Petitioner) 
v. 
‘Ramiah Thevar alias Ramalinga ... Respondents (Counter- 
Thevar and others Petitioners). 


Criminal Procedure Code (V of 1898), S. 147—Scope—Dispute regarding 
easemeni—Magistraie unable to decide righis of parties—Order of attach- 
ment under S. 146— Propriety. 


Where the question in dispute before a Magistrate is whether a right 
existed in the counter-petitioners to take rain water from the field of the 
petitioner through the bund separating the petitioner’s field from the counter- 
petitioners’ field and the Magistrate after enquiry under S. 145, Criminal 
Procedure Code is unable to decide whether such right existed or not he 
should act under S. 147 and not pass an order under S. 146 (1) ordering 
attachment. Simply because he is not satisfied that either S. 147 (2) or 
S. 147 (3) applied and is therefore unable to pass an order either prohibiting 
interference or prohibiting the exercise of the alleged right, he cannot pass 
an order attaching the land. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 
to revise the order of the Court of the Joint Magistrate of 
Devakottah dated 19th May, 1941, and made in M.C. No. 7 of 


1941. 

V. T. Rangaswami Atyangar for Petitioner. 

N. Somasundaram for Respondents. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 

Orper.—The question in dispute before the Magistrate 
was whether a right existed in the counter-petitioners to take 
rain water from the field of the petitioner through the bund 
separating the petitioner’s field from the counter-petitioners’ 
field. 

The learned Magistrate purported to make an enquiry 
under S. 145 Criminal Procedure Code and passed an order 
under S. 146 (1) ordering attachment by the Court because he 
was unable to decide whether such right existed or not. He 
clearly should have acted under S. 147, which deals with 
disputes with regard to easements: that section does not make 
any provision for action to be taken in case the Magistrate is 
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unable to decide between the parties. If it appears to the 
Magistrate that such a right exists, he may issue an order 
prohibiting interference with the exercise of the rights; on the 
other hand, if it appears to the Magistrate that such right does 
not exist, he may make an order prohibiting any exercise of the 
alleged right. As he was not satisfied that either S. 147 (2) or 
S. 147 (3) applied, he was unable to pass an order either 
prohibiting interference or prohibiting the exercise of the 
alleged right: nor could he pass an order attaching the land; for 
such an order can only be passed where there is a dispute with 
regard to immovable property that can be dealt with under 
Ss. 145 and 146 Criminal Procedure Code. The order of the 
Magistrate is, therefore, clearly wrong and must be set aside. 


It has been suggested by the learned counsel for the fifth 
counter-petitioner that the Magistrate should be directed to give 
a definite finding one way or the other; but a definite finding 
where the evidence is conflicting may not be possible. The 
petition is, therefore, allowed and the order of the lower Court 
set aside. 


K. S. pana Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATARAMANA RAO AND MR. 
JUSTICE SOMAYYA, ; 


L. R. Rama Aiyar ~.. Appellani* (Plaintif) 
KA 


A. S. Madhava Rao and others .. Respondents (Defendants). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 10 (2)—Uusufruc- 
tuary mortgage in renewal of earlier simple mortgage—If liable to be scaled 
down—Clause in usufructuary mortgage that simple mortgage should be kept 
alive—E fect. ~ 

A usufructuary mortgage dated 9th January, 1926 was executed in 
renewal of an earlier simple mortgage and it stipulated that the mortgagee 
should be in possession of the property in lieu of interest, no rate of interest 
being stipulated as being payable to the mortgagee. There was a clause in 
the mortgage deed that the earlier simple mortgage should be kept alive. It 
was contended that the suit on the mortgage must, therefore, be deemed to 
have been laid even on the original mortgage and that the mortgagee was not 
entitled to claim the benefit of the exemption under S. 10 (2). 

Held, that the clause providing that the earlier simple mortgage should 
be kept alive, was put in for the benefit of the mortgagee to shield him 
against any intervening mortgages and the plaint having been laid only on 


tL 


' x Appeal No. 87 of 1939. 14th February, 1941. 
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the mortgage of 9th January, 1926 it came directly within S. 10 (2) of Act IV 
of 1938 and cannot be scaled down. : 

Appeal against the preliminary decree of the Court of the 
Subordinate Judge of Madura dated 24th September, 1936 as 
amended by the order dated 4th January, 1939 in I. A. No. 920 
of 1938 and the final decree dated 4ih January, 1939 in O. S. 
No. 71 of 1935. 


R. S. Srinivasacharya and K. V. Rajagopalan for Appel- 
lant. 


K. Bhashyam Aiyangar and O. V. Baluswamy for Res- 
pondents. 


The Judgment of. the Court was delivered by 

Venkataramana Rao, J.:—The only question for decision 

in this appeal is whether the mortgage debt for which the suit 
was laid is liable to be scaled down under Madras Act IV of 
1938. The mortgage is dated 9th January, 1926 and purports 
to be a deed of usufructuary mortgage in and by which the 
property in suit was mortgaged under a stipulation that the 
mortgagee should be in possession of the property in lieu of 
interest, no rate of interest being stipulated as being payable to 
the mortgagee. Therefore, on the plain language of the docu- 
ment, it comes directly within S. 10 (2) of the Act, which dis- 
tinctly provides that nothing contained in Ss. 8 and9 shall 
affect mortgages of the description of the suit mortgage. The 
learned Judge in the Court below took the view that this usu- 
fructuary mortgage was executed in renewal of two prior mort- 
gages which were simple and as there is a clause in the present 
` mortgage deed that those simple mortgages should be kept 
alive, the suit must be deemed to have‘,been laid even on the 
original mortgages and therefore the plaintiff was not entitled 
to claim the benefit of the exemption under S. 10 (2). It seems 
to us that the learned Judge has misconstrued the clause by which 
it was agreed that the prior mortgages should be kept alive. 
That clause was put in for the benefit of the mortgagee so that 
he can use it as a shield against any mortgages which might 
have intervened between the two prior mortgages and the 
present usufructuary mortgage; and in fact on a reference to 
the plaint it will be seen that the third defendant was setting up 
aclaim under such an intervening mortgage. We have looked 
into the plaint and we think that the suit was laid upon the 
mortgage dated 9th January, 1926. We think that the. learned 
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Judge on his mistaken view of the- deed of mortgage scaleđ 
down the debt which he is not entitled to do. We therefore set 
aside the preliminary decree and the final decree of the lower 
Court dated 4th January, 1939 and restore the preliminary 
decree as it was originally passed on the 24th September, 1936. 
A final decree will be passed by the lower Court in terms of the 
said preliminary decree. The appellant is entitled to his costs 
of this appeal and also in the Court below. 


K.S. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR ALFRED Henry LioneL Leacu, Chief 
Justice AND Mr, JUSTICE CHANDRASEKHARA AIYAR. 
T. M. Venugopala Mudaliar and 
another. ` Appellants™ (Defendants 
land2) ' 
v. 
T. K. Embaru Naidu and others... Respondents (Plaintiffs). 


Madras High Court Original Side Rules—O. 45, r. 1, Cl. (d)—Scope— 
Moneys which ought to be inthe hands of executors, administrators or 
irustees—If can be ordered to be paid into Court. ; 


An originating summons may be taken out under the provisions of Cl.(d) 
of r. 1 of O. 45 of the Original Side Rules of the Madras High Court for an 
order directing payment into Court only of moneys in the hands of execu- 
tors, administrators or trustees and not of moneys which ought to be in their 
hands. Before an order under Cl. (d) of r.1 of O. 45 can be passed it must 
be admitted by the executors, administrators or trustees that they have 
money actually in their hands. 


Appeal against the order and judgment of the Hon’ble — 
Mr. Justice Gentle dated 10th January, 1941 and passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No. 236 of 1939. 

N. Panchanatha Aiyar for Appellants. 

V. Sundararajan for Respondents. 

The Judgment of the Court was delivered by 

The Chief Justice—This appeal is concerned with the 
interpretation of 0. 45, r. 1, Cl. (d) of the Rules of the Origi- 
nal Side of this Court. O. 45, states when an originating sum- 
mons may issue. Cl. (d) of r. 1 provides for the issue of an 
originating summons to compel executors, administrators or 





* O: S. A. No. 4 of 1941. 18th July; 1941. 
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trustees to pay into Court moneys in their hands. The appellants 
say that before an order can be passed under this clause it 
must be admitted by the defendant that he. has money actually 
in his hands. The respondents say that this interpretation 
is too narrow and the Court can on the issue of an originating 
summons investigate accounts of an executor, administrator or 
trustee and order him to pay into Court what is found to be due 
by him. 

The relevant facts of this case are these. On the 7th 
December, 1926 one Chellammal died leaving a will dated the 
19th August, 1926. She appointed three executors, two of 
whom are the present appellants. On the 4th May, 1927, the 
executors applied to this Court for probate of the will and pro- 
bate was granted. The will directed that a sum of Rs. 6,000 
should be paid to Balammal, a grand-daughter of the testatrix, 
for the purchase of a house. The will also directed that the 
house should be enjoyed by Balammal during her lifetime and 
that after her death the property should be divided equally 
among her children when the youngest had attained majority. 
The respondents are the children of, Balammal and .on the 20th 
October, 1932 they took out the originating summons which has 


given rise to this appeal. They asked that the appellants should ` 


be directed (7) to pay into Court a sum of Rs. 3,717 alleged to 
be in their hands as executors, (ii) to exhibit a true and proper 
account of receipts and disbursements in connection with the 
adininistration of the estate and (iii) to bring into Court such 
further sums as might be found to be due on the taking of the 
account. The allegation that the appellants had in their hands 
the sum of Rs. 3,717 was based on a statement of account filed 
in Court by the executors on the 3rd November, 1927 in accor- 
dance with the provisions of S. 317 of the Indian Succession 
Act requiring a statement to be filed within one year of the 
grant of probate. It is common ground that until the present pro- 
ceedings were instituted no final statement of account was filed 
by the executors. The defence was that the appellants had not 
got in their possession this sum of Rs. 3,717. They averred 
that they had lawfully disposed of it in connection with the ad- 
ministration of the estate. 


Without considering whether in the circumstances the. 


respondents were entitled to ask for an order against 

the appellants under O. 45, r. 1, Cl. (d), the Assistant Regis- 

trar embarked upon an investigation into the accounts and 
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his conclusion was that the appellants were liable to the 
estate in the sum of Rs. 716-15-0. The Assistant Registrar 
did not hold that the appellants had this money in their 
hands. His order indicates that he accepted the appellants’ 
statement that the money had been expended, but he found that 
they were liable for the Rs. 715-15-0 because the disbursements 
which they pleaded were wholly or partially unwarranted. For 
instance, the appellants said that they paid an advocate Rs. 300 
for obtaining probate. The Assistant Registrar apparently did 
not doubt that the advocate had been paid, but he considered 
that a reasonable fee was Rs. 75, which was all that he allowed. 
Another sum of Rs. 300 was disallowed because the Assistant 
Registrar was not satisfied that this disbursement had been 
authorised by Balammal. The appellants had debited the estate 
with the sum of Rs. 560 as being costs incurred in a certain 
suit. The Assistant Registrar disallowed Rs. 130 out of this 
amount. There is no suggestion in the Assistant Registrar’s 
report from beginning toend that the appellants had the 
Rs. 716-15-0 in their hands. 


The Assistant Registrar’s report was considered by Gentle, 
J., who accepted it and directed that the appellants should pay 
into Court the sum of Rs. 716-15-0. The learned Judge’s order 
proceeds on the basis that the appellants had the money in their 
hands. He did not consider whether the respondents were 
entitled to an order in the circumstances. The failure to consi- 
der this question was no doubt due to the fact that the case was 
not put before him as it has been put before us. 


The wording of Cl. (d) of r. 1 of O. 45 is free 
from any ambiguity. An originating summons may be taken 
out under its provisions for an order directing payment into 
Court of moneys in the hands of the executors, administrators 
or trustees. The -clause does not refer. to moneys which ought 
to be in their hands. This rule corresponds to O. 55, r. 3, Cl. (d) 
of the rules of the Supreme Court in England. The wording is 
almost identical. The meaning to be attached to O. 55, r. 3, 
Cl.(d)j was considered by the Court of Appeal in Nutter v. 
Hollandi. There Lindley, Lopes and Davey, L., JJ., had no 
hesitation in holding that money cannot be ordered to be paid 
into Court by executors, administrators or trustees under O. 55, 





1. (1894) 3 Ch.D. 408. - 
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r. 3, Cl.(d), unless the money is actually in their hands. It is 
not sufficient that it has been in their hands and they are res- 
ponsible for it. 

Lindley, L.J., said: 

“T think that rule means whatit says. It applies only to money actually 
in the hands of the trustee, executor or administrator, and if it isnot in his 
hands, although he is responsible for it and ought to have it, that rule does 
not apply.” 

Lopes, L.J. said: 

“I agree that the rule means what it says, and that it is confined to money 
which is actually in the hands of the executors, administrators or trustees.” 

Davey, L.J., said: 

“. . . . that before an order is made under it for payment into Court 
it must be shown that the trustee has money belonging to the trust actually 
in his hands; it does not apply to money which may or may not be found due 
from him on the result of an investigation.” 

Mr. T. S. Venkatesa Aiyar has drawn our attention to a 
passage in Williams on Executors, 12th Edition, Vol. II, page 
1286 where it is said that 

“when there is a sufficient admission by the executor of assets once come 
to his hands, he cannot relieve himself from paying them into Court by show- 
ing any unauthorised application of them, or any investment or disposition 
of them which in substance amounts to a breach of his duty as executor.” 

The learned authors are here referring to the position 
before the passing of the Judicature Act when there was no 
O. 55, r. 3, Cl. (d). This statement is based on decisions 
arising out of administration actions. There can be no doubt 
‘whatever that the appellants can be made to refund to the estate 
all moneys which they have improperly expended; but that is 
not what the Court is now concerned with. The Court is con- 
cerned with the question whether there can be an investigation 
into accounts and a consequential order passed onan originating 
summons taken..out under the provisions of O. 45, r. 1, 
Cl. (d), of the Rules of the Original Side of this Court. It 
seems to me that the only conclusion which can legitimately be 
arrived at is that the respondents misconceived their remedy. 
In the circumstances the remedy is by suit and not by an origi- 
nating summons under O. 45. The Court is not considering 
a case where an executor has denied possession of funds and it 
is clear that his denial is false. Moreover it must be remem- 
bered that O. 45 is intended to provide a summary remedy in 
specified circumstances and not an alternative remedy to an 
administration action. 
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In Nutter v. Holland,1 the Court was able to deal with the 
matter without relegating the plaintiffs to a regular suit, but 
that was because Cl. (c) of r. 4 of the English O. 55 provides 
that any of the persons named in r. 3 may in like manner apply 
for and obtain an order for the administration of the trust. 
There is no corresponding rule in O. 45 of our rules. It is 
unfortunate that the matter has been allowed to go so far, but 
the respondents are mainly to blame for this. They applied for 
the issue of an originating summons in ‘respect of an 


account which had been filed twelve years before and much 


could have happened in the meantime. It has been impressed 
upon us that the respondents are minors but that fact does not 
preclude them from bringing a suit nor does it in any way alter 
the position. If they have not the means to pay the necessary 
court-fee there is procedure by which they could be allowed to 
sue in forma pauperis. It may be that the matter of the court- 
fee was the factor which governed the procedure adopted. It 
has not been suggested that the allowing of the appeal will ad- 
versely affect the respondents but, even if it should, we have no 
option but to hold that O. 45, r. 1, Cl. (d) does not apply to 
a case like this. The appeal will be allowed but we will make 
no order as to costs. 


It is said that the appellants have paid into Court Rs. 1,235. 


“The respondents state that they will file a suit within a fort- 


night and by consent this money will remain in Court to the 
credit of the suit to be filed. If the suit is not in fact filed 
within that time, the appellants will be entitled to withdraw the 
money from Court. 

K.S. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice BURN AND MR. JUSTICE 
HoRWILL, 





Ramaswami Reddiar ... Appellant® (2nd Respon- 
dent) 
v. : 
The Official Receiver of South Respondents (1st Respon- 
Arcot and another. dent and Petitioner). 


Provincial Insolvency Act (V of 1920), S. 68—Sale by Official Receiver 
of property of insolvent—Public auctton—After sale intimation to creditors 


1. (1894) 3 Ch.D. 408. 
* A.A.O. No. 264 of 1939. 4th April, 1941. © 
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for offers of higher bids—Offers of higher bids—Not substantial—Original 
sale confirmed—Sale not irregular. 

The Official Receiver of the assets of an insolvent held a sale of a certain 
property of the insolvent and the highest bid was that of the appellant, in 
whose favour the property was knocked down. In accordance with the 
practice of the Official Receiver, he said that the sale in the appellant’s 
favour would be subject to such further bids as might be offered by cre- 
ditors. Subsequently there was an offer by the respondent to the Official 
Receiver which was only Rs. 7 higher than the appellant’s purchase price. 
Not being fully aware of the various bids that had been made and the cir- 
culars he had issued, the Official Receiver confirmed the sale in the appel- 
lant’s favour and executed a sale deed. The respondent thereupon moved 
the District Court in the matter under S. 68 of the Provincial Insolvency 
Act and prayed that the sale in appellant’s favour should be set aside and 
that the sale should be confirmed in his own favour. That Court held the 
sale to be irregular in that the Official Receiver had made it clear that he 
had no intention to confirm the sale to the appellant if there were higher 
bidders among creditors. 

Held, that in the circumstances the confirmation of the sale in the appel- 
lant’s favour was not irregular, there being no contractual obligation on the 
part of the Official Receiver either to the respondent or to anyone else to 
accept their offers. 

Held further, that there was no sufficient ground for setting aside the 
sale in favour of the appellant after the property had been legally conveyed 
to him, 

. The system of inviting bids from creditors after holding a public 
auction, condemned. 

Appeal against the order of the District Court of South 
Arcot dated 7th November, 1938 and made in C.M.P. No. 284 
of 1938 in I. P. No. 18 of 1936. 

A. S. Srinivasa Aiyar and S. Seshadri for Appellant. 

K. Venkataraghavachariar for Respondents. 

The Judgment of the Court was delivered by 

Horwill, J.—This is an appeal against the order of the 
District Judge of South Arcot setting aside a sale by the 
Official Receiver of items 1 to 10 of an insolvent’s property on 
the 6th May, 1938. 

The Official Receiver in the due course of his administra- 
tion of the assets of the insolvent held a sale on the 30th 
August, 1937 which was duly advertised. The highest bidder 
was the appellant; and the sale was knocked down in his favour 
for Rs. 113, of which he deposited Rs. 32 at once and a 
further Rs. 81 on the 13th September, 1937. In accordance 
with the practice of the Official Receiver, he said that the sale 
in the appellant’s favour would be subject to such further bids 
as might be offered by creditors. He appears to have sent 
notices to the other creditors telling them that if they did not 
make any higher bids, the sale would be confirmed in the appel- 
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lant’s favour. On the 4th September, 1937 the respondent sent 
an offer to the Official Receiver which reached him on the 6th 
September, 1937. The money should have been deposited 
within seven days of the 6th September, 1937, that is, on or 
before the 13th September, 1937. The money was not, how- 
ever, paid, and the Official Receiver, apparently not fully aware 
of the various bids that had been made and of the circulars 
he had issued, confirmed the sale in the appellant’s favour on 
the 30th November, 1937. On the 16th February, 1938, 
the respondent deposited the Rs. 120 which was the amount of 
the offer that he had made. The Official Receiver, on the 24th 
March, 1938, noted in Ex. A that Vasudeva Reddiar (res- 
pondent) had offered Rs. 120 and he added that notice should 
go to all creditors and bidders for them to show cause why the 
higher offer should not be accepted. He later made a note to 
the effect that Vasudeva Reddiar’s offer was made for items. 
1 to 8, which had already been sold, that items 16 and 17 were 
not included in the list of assets disclosed by the insolvent, and 
that he would therefore take no further steps to call for higher 
bids. On the 6th May, 1938 he executed a sale deed in favour 
of the appellant. The respondent carried the matter to the 
District Court under S. 68 of the Provincial Insolvency Act 
and asked the Judge to set aside the sale to the appellant on the 
ground that there had been no confirmation of the sale, that the 
Official Receiver had called for offers, and that in accordance 
with the memo of the Official Receiver he had deposited 
Rs. 120. He asked that the sale should be confirmed in his - 
favour. The learned District Judge, while concluding that the 
sale was really confirmed in the appellant’s favour on the 30th 
November, 1937, held that.that sale was irregular, in that the 
Official Receiver had made it clear that he had no intention to 
confirm the sale in the appellant’s favour if there were higher 
bidders among the creditors. The appellant has therefore 
brought the present appeal against this order of the District 
Judge. 


We find it difficult to understand how the confirmation of 
the sale in the appellant’s favour can be said to be irregular. 
The Official Receiver was under no contractual obligation 
either to the respondent or to any other person to accept their 
offers; and he might well have refused to confirm the sale in 
some other person’s favour unless his bid was substantially 
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higher than that of the appellant. Actually, it would appear 
from the note to Ex. A, that the Official Receiver was ignorant 
of the fact that he had already sold the items to the appellant; 
but whether he was aware of it or not, he was justified in con- 
firming the sale in favour of the appeJlant—especially as the 
bid of the respondent was only Rs. 7, higher than that of the 
appellant. Although the District Judge had power to set aside 
the sale and to pass an order in favour of the respondent yet 
he should not have done so lightly after there had been a legal 
conveyance of the property in favour of the appellant. Weare 
of opinion that there was no sufficient ground for setting aside 
the sale in favour of the appellant. 

It is unnecessary to discuss in detail the contention of the 
learned counsel for the appellant that the application of the 
respondent was time-barred. The petition, the order on which 
is appealed against, was filed on the 2nd July, 1938, which was 
the re-opening date after the summer vacation. The sale was 
on the 30th August, 1937, the confirmation on the 30th Novem- 
ber, 1937, and the execution of the sale deed on the 6th May, 
1938. All of these acts by the Official Receiver could be the 
subject of an application under S. 68; for they were the acts of 
the Receiver against which the respondent was aggrieved. He 
had a cause of action not only on the 30th November, 1937, 
therefore, but on the 6th May, 1938, also. 21 days after the 
6th May, 1938 terminated during the summer vacation, and his 
petition was presented on the re-opening day. It was therefore 
in time. 

Both the appellant and the respondent are innocent victims 
of a system which we do not consider to be in the best interests 
of creditors. The auction held by the Official Receiver should 
be final; but it would appear that after an auction is held, the 
Official Receiver circularises the other creditors, and if he then 
receives a higher hid, the creditors and the bidders are in- 
formed of that bid also. This process apparently continues 
until no higher bid is received. We consider this system to be 
objectionable. Clearly, persons will not come forward and bid 
for the property at a public auction if the highest bid is not to 
be accepted. This practice has led to the confusion which has 
resulted in injustice to both the parties in the present case. 

The appeal is allowed with costs in both the Courts. 

K. C. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Justice PANDRANG Row AND MR. 
JUSTICE KING. 
Mr. Mittinti Narasimhamurti and 
another .. Appellants* (Petitioners 1 
and 3 Trustees) 


v. 
Pandiri Satyanandam (judgment- 
debtor) and others .. Respondents (Respondents 
1 to 11 and 2nd Peti- 
tioner). 


Charge—Words creating charge—Decree charging ‘movable and im- 
movable property —W ords not vague—Charge enforceable. 

In a suit under S. 92 of the Code of Civil Procedure and S. 6 of the Act 
XIV of 1920, after removing the trustee from office, the Court directed him 
to pay a certain amount with interest and also directed that all his property 
both movable and immovable should be charged for the amount due. In 
execution of that decree the appellants sought to enforce the charge given 
by the decree in respect of some money lying in Court to the credit of the 
judgment-debtor in another suit. The claim was objected to by rival 
decree-holders. The main ground of objection was that the charge was not 
enforceable in execution because the property charged was not specific. | 

Held, that the words used in the decree ‘all the property of the judg- 
ment-debtor both movable and immovable’ were sufficiently specific in the 
sense that the property charged by the decree could be ascertained at any 
moment. The words were neither ambiguous nor uncertain and the charge 
given by the decree was therefore executable. 

Manickam Pillai v. Audinarayana Pillai, (1910) 20 M.L.J. 407: LL.R. 34 
Mad. 47 at 50 referred to. 

Appeal against the order of the District Court of East 
Godavari at Rajahmundry dated 3rd March, 1938, and made in 
E.P. No. 114 of 1937 in O.S. No. 12 of 1934. 

T. Satyanarayana for Appellants. 

P. Panini Rao, B. V. Ramanarasu and M.S. Ramachandra 
Rao for Respondents. 

The Judgment of the Court was delivered by 

Pandrang Row, J.—The appellants are the decree-holders 
in O. S. No. 12 of 1934 on the file of the District Court, East 
Godavari. That was a suit instituted under S. 92 of the Code 
of Civil Procedure and S. 6 of Act X1V of 1920. After 
removing the judgment-debtor from his office of trustee, the 
Court directed him to pay a certain amount with interest and 
also directed that all his property both movable and immovable 
should be charged for the amount due. In execution of that 





* ALA.O. No. 547 of 1938. 14th March, 1941, 
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decree the appellants want to enforce the charge given by the 
decree in respect of some money lying in Court to the credit of 
the judgment-debtor in another suit. The claim is opposed by 
some rival decree-holders who, it appears, were instrumental in 
getting this money into Court in execution of the decrees 
obtained by them. The main ground of objection has been that 
the charge was not enforceable in execution because the 
property charged was not specific. It is on this ground that the 
lower Court, although it held that so far as the claim to recover 
the amount from the judgment-debtor was concerned the decree 
was executable, decided that the decree was inexecutable so far 
as the charge was concerned because the property on which the 
charge was fixed was not specific. The decision of the lower 
Court on this particular point cannotin our opinion be sustained 
for the simple reason that the words used in the decree ‘all the 
property of the judgment-debtor both movable and immovable’ 
are in our opinion sufficiently specific in the sense that the 
property charged by the decree could be ascertained at any 
moment. There was nothing ambiguous or uncertain in the 
words used, though the words were general and wide. Some 
decisions have been brought to our notice by the advocate for 
the respondent but none of them except perhaps Bheri Dorayya 
v. Maddipatu Ramayyal, says anything in his favour. The 
decision in Bheri Dorayya v. Maddipatu Ramayyal, itself does 
not in terms say that the words “all my property” are not 
specific enough. What it decides is that the words found in 
the bond and in the decree which the learned Judges had to 
deal with and to which the case related were indefinite and 
could not create a charge because the properties were not 
specific. The correctness of that decision has been doubted 
subsequently. Vide in particular Manickam Pillai v. Audi- 
narayana Pillai2. The authority quoted in support of the view 
arrived at in Bheri Dorayya v. Maddipaiu Ramayyal, namely 
Deojit v. Pitambar’, throws some light on the considerations to 
be borne in mind in a case of this kind. In Deojit v. Pitam- 
bars, stress is laid on S. 29 of the Contract Act according to 
which an agreement is void if its meaning is not certain or 
capable of being made certain and on S. 93 of the Evidence Act 
to the effect that where the language of a deed is on its face 


1, (1881) LL.R. 3 Mad. 35. 


2. (1910) 20 M.L.J. 407: LL.R. 34 Mad. 47. 
3. (1876) I.L.R. 1 All, 275. 
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ambiguous or defectiye, no evidence can be given to make it 
certain. Applying the principles embodied in these provisions 
of law, we have no doubt that the words found in the decree 
with which we are concerned are neither ambiguous nor 
uncertain. There is no reason why description of property by 
survey number, extent, boundaries, etc., should be insisted upon 
on pain of the charge being held to be void for uncertainty. It 
cannot be contended that if a man creates a charge on his own 
house and all that it contains, it would be void for uncertainty 
or that any charge created on a person’s property in a particular 
village would be void for uncertainty. Again, if a man says 
that his properties in all the villages should be charged with any 
particular liability, there is no reason why the charge should be 
declared to be void for uncertainty. Indeed we are not able to 
find any good reason for regarding cases of this kind as being 
open to the objection of uncertainty or indefiniteness. As 
pointed out in Manickam Pillai v. Audinarayana Pillai, there 
is a good deal of difference between wideness of language and 
vagueness or indefiniteness of language. We are of opinion 
that in this case there is no real force in the objection that the 
charge created by the decree is void for uncertainty or that the 
property to which the charge relates is not specific. That being 
the case, it follows that the charge given by the decree was 
executable and the petition ought not to have been dismissed by 
the Court below on the ground that the charge was not execut- 
able. No other objection appears to have been pressed in the 
Court below to the prayer of the appellants being granted. The 
appeal is therefore allowed with costs in both the Courts. 
K. C. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE WADSWORTH. 
The Nellore Permanent Fund Limited by Petitionerk ( Res- 





its President, C. Malakondaiya ia pondent) 
v. 
Kondapi Subba Rao and another "a Respondents 
(Petitioners). 


Madras Agriculturist? Relief Act (IV of 1938), S. 10, (2) (Gii)—Mortga- 
ge in favour of public company—Interest at less than 8 per cent. but default 
interest at 12% per cent. per annum—Decree on mortgage adopting 12} per 
cent. interest—Effect on exemption under 5. 10 (2) (iii). 


1, (1910) 20 M.L.J. 407: LL.R. 34 Mad. 47. 
*C. R. P. No. 1409 of 1938. 30th July, 1940. 
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Where a public company has got a decree on a mortgage providing inter- 
est at something under 8 per cent with a default rate of 12} per cent. per 
annum and the default rate of 12} per cent. has actually been adopted in the 
decree, the debt is not exempted from the operation of Ss.8 and9of Act 
IV of 1938. Interest “payable in respect of the liability” in S. 10(2) (iii) of 
the Act refers to the interest on the basic debt and not the subsequent 
interest on the decree amount. 


Petition under S. 115 of Act V of 1908, and S. 224 of 
the Government of India Act praying that the High Court will 
be pleased to revise the order of the Court of the District 
Munsif of Kavali dated 15th July 1938 and made in I. A. No. 
297 of 1938 in O. S. No. 70 of 1937. 

Facts :—The respondent had executed a mortgage in favour 
of the petitioner (Fund) on 10—6—1927 fora sum of Rs. 200 
carrying interest at Rs. 0-10-5 per cent. per mensem witha further 
provision that in default of payment of each year’s interest at the 
end of that year, the debt should carry interest at 12% per cent. 
per annum. A suit onthe mortgage resulted in a decree for 
Rs, 303-15-3, the balance of principal and interest due up to the 
date of suit, Rs. 11-3-0 interest on the principal sum of 
Rs, 200 at 124 per cent. per annum from the date of suit till 
23—12—1937 and Rs. 49-5-0 costs. The decretal amount was to 
carry interest at 6 per cent. per annum. 

The respondent preferred an application under S. 19 of Act 
IV of 1938 to have the amount scaled down. The Bank resisted 
the application claiming exemption under S. 10 (2) (iii). The 
lower Court rejected the Bank’s contention on the ground that 
though a public company, interest had been claimed by it in the 
mortgage suit at more than 9 per cent. and a decree had been 
passed on that footing. 

K. Kuppuswami for Petitioner. 

P. S. Raghavarama Sastri for Respondents. 

The Court delivered the following 

JUDGMENT :—Petitioner is a public company which has got 
a decree on a mortgage providing interest at something under 
8 per cent. with a default rate of 121 per cent. The latter rate 
has actually been adopted in the decree, so that it is not open to 
the petitioner to base an argument on the theory that the 124 
per cent. is not a rate of interest payable but a penal rate which 
could not be recovered. Nor can it be argued that the rate of 
interest “payable in respect of the liability” in S. 10 (2) (iii) 
of Act IV of 1938 means the’ rate of subsequent interest on the 
decree amount. Clearly the sub-clause is dealing with an 
exemption from the operation of Ss. 8 and 9, which are con- 
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cerned with the scaling down of the debt whether or not it has 
ripened into a decree. It must, therefore, be interest on the 
basic debt to which this rather cumbrously worded clause refers. 
The order af the lower Court is correct and there are no grounds 


for interference in revision. The petition is dismissed with 
costs. f 


K. S. `- Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE WADSWORTH. 


Natesa Naicker ... Appellant* (1st Respondent) 
v. 
Sambanda Chettiar san Respondent (Appellant-Peti- 
, tioner). 


Civil Procedure Code (V of 1908), O. 47, r. I—Decision overlooking, 
leading authority—How far ground for review. 


The decision in Murari Rao v. Balavanth Dikshit, (1923) 45 M.L.J. 309: 1 
L.R. 46 Mad. 955 is not an authority for the view that whenever a Judge has 
over-looked a ruling he has power to review his decision; nor is it authority 
for the view that whenever, after a judgment has been pronounced, a subse-. 
quent ruling changes the accepted view of the law, that subsequent ruling 
can be a ground for review. Where however the legal position is clearly 
established by a well-known authority and by some unfortunate oversight 
the Judge has gone wrong by the omission of those concerned to draw his 
attention to the authority, it may ina proper case be a ground for review 
coming within the category of an error apparent on the face of the record. 


Appeal against the order ‘of the District Court of 
Chingleput dated 8th. July, 1940 and made in C. M. P. No. 616 
of 1940 in C. M. A. No. 31 of 1939 etc. 

R. Thirumalat Thathachariar and R. V. V. Thathachariar 
for Appellant. 

S. Panchapagesa Sastri and A. K. Muthuswamy Aiyar for 
Respondent. 

The Court delivered the following 


JupcMENT.—These two matters arise out of an application 
for the filing of a complaint under S. 206 of the Indian Penal 
Code in respect of the cutting of trees alleged to be under an 
attachment at the instance of the District Munsif’s Court, 
Poonamallee. The application was rejected by the District 
Munsif mainly on the ground that the attachment covered trees 
described as Palavrukshangal which the learned District 





A.A.O. No. 436 of 1940 and 
C.R.P. No. 491 of 1941. 21st July, 1941. ° 
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Munsif interpreted as fruit bearing trees, not including casua- 
rina trees such as were cut. The applicant appealed to the 
District Judge of Chingleput who differed from the District 
Munsif as to the interpretation of the phrase he translating it 
as ‘various trees’ not as “fruit bearing trees” and considering 
that the attachment was intended to cover all the trees on the 
land and not merely fruit bearing trees. But the learned 
District Judge came to the conclusion that the materials on the 
record of the District Munsif’s inquiry were not sufficient to 
justify the filing of a complaint by the appellate Court and he 
also came to the conclusion that he had no power under S. 476-A 
of the Code of Criminal Procedure to remand the petition for 
the taking of additional evidence; nor had he the power to take 
additional evidence in appeal. The appeal was therefore dis- 
missed with the observation that it was open to the decree-holder 
to move the High Court in revision. After the disposal of this 
appeal it was brought to the notice of the District Judge that 
there was ample authority for the view that the Court hearing 
the appeal against an order of a Civil Court declining to file a 
complaint under the powers conferred by S. 476-A of the Code 
of Criminal Procedure acted as a Civil Court and could 
employ all the powers conferred by the Code of Civil Procedure 
on a Court of Appeal, and the attention of the learned 
District Judge was also drawn to Kumaravel v. Shanmugha}, 
the Full Bench decision pronounced subsequent to the 
District Judge’s original judgment and establishing the 
correctness of the view that the appellate Court in such a case 
was a Civil Court and not a Criminal Court. The learned 
District Judge therefore reviewed his previous order and 
remanded the matter to the trial Court for further evidence 
and a specific finding on the facts. It is against this order of 
review that the present appeal has been preferred. After the 
remand under the order of review there was a finding and a 
further hearing before the District Judge as a result of which 
the District Judge directed a complaint to be filed. Against the 
order for the filing of a complaint the Civil Revision Petition 
has. been preferred. 


Dealing with the latter first, it seems to me that there are 
no grounds upon which this Court’s revisional jurisdiction can 
be invoked in this case. The’question of the precise scope of 








1, (1940) 1 M.L.J. 719: ILL.R. (1940) Mad. 762 (F. BJ). 
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the attachment is one upon which two views were taken by the 
two Civil Courts which had to deal with the matter and one 
upon which the decision of the Criminal Courts will be final. 
But certainly the learned District Judge on the view which he 
took of the order of attachment had ample jurisdiction to direct 
the filing of the complaint and it is not possible for this Court 
Sitting in revision to reverse the District Judge’s order merely 
on a consideration of the comparative merits of the two inter- 
pretations which have been given of the order of attachment. 
The appeal against the review order deserves more serious 
consideration. It was held in Murari Rao v. Balavanth Dikshit! 
that an error apparent on the face of the record under O. 47, 
r. 1, Civil Procedure Code might be an error of law and in that 
particular case the error of law which was the ground for re- 
view was the failure to take note of an established authority 
reported in the Indian Law Reports finally deciding a matter of 
succession. That is to say, the Bench recognised the power of 


the Court in an appropriate case to review its order because it 
had overlooked a leading authority on a clear matter of law. 


So far as I am aware, this decision is still good law. I have 
followed it myself ina case, Venkatarayulu v. Rattamma? and 
though it has been criticised by a single Judge of this Court in 
a case, Opporti Padhi v. Paila Ujjulla? it has not, so far as I 
am aware, been dissented from by any subsequent Bench. 
Certainly the decision in Murari Rao v. Balavanth Dikshitl 
should not be taken any further thanit goes. It is not authority 
for the view that whenever a Judge has overlooked a ruling he 
has a power to review his decision; nor is it authority for the 
view that whenever, after a judgment has been pronounced, a 
subsequent ruling changes the accepted view of the law, that 
subsequent ruling can be a ground forreview. But when there 
is a legal position clearly established by a well-known autho- 
rity and by some unfortunate oversight the Judge has gone 
palpably wrong by the omission of those concerned to draw his 
attention to the authority, it may in a proper case, in the light 
of Murari Rao v. Balavanih Dikshit! be a ground coming within 
the category of an error apparent on the face of the record. 
That seems to me to be the position, so far as this Court is 
concerned, in the light of Murari Rao v. Balavanth Dikshit.1 


1. (1923) 45 M.L.J, 309: I.L.R. 46 Mad. 955. 


2. (1939) 1 M.L.J. 120: A.I.R, 1939 Mad. 293. 
3. A.LR. 1927 Mad. 998- 


ity tHE MADRAS LAW JOURNAL REPORTS. 393 


Now turning to the legal question which caused the diff- 
culty of the learned District Judge in the present case, there 
was before the matter was, settled by the Full Bench in 
Kumaravel v. Shanmughal a considerable divergence of judicial 
opinion, not only in other Courts but in this Court, on the 
question whether proceedings taken by a Civil Court under 
S. 476 of the Code of Criminal Procedure and the following 
sections were properly to be regarded as civil proceedings 
governed for the purposes of appeal and revision by the Code 
of Civil Procedure or as criminal proceedings in respect of 
which the Criminal Procedure Code would decide the powers of 
the Court of Appeal or Revision. It is not necessary to dis- 
cuss the cases in which the two rival views were adopted. They, 
are set forth in the decision of the Full Bench to which I have 
just referred. It is sufficient to say that there was very consi- 
derable doubt on this matter. The decision actually quoted 
before the District Judge was a decision of 1916 in a case in 
which two Judges of a Bench differed and the matter came 
before three Judges who decided by a majority that the procee- 
ding in revision against the sanction order under S. 476 of the 
old Criminal Procedure Code was a civil proceeding. But other 
Judges have taken other views since that case was reported and 
I doubt whether it can be said that at the time of the District 
Judge’s review order there was a clearly established rule laying 


it down finally and with authority that a Court sitting in : 


appeal against a decision of a civil Court under S. 476 of the 
Code of Criminal Procedure was governed by the Civil 
Procedure Code and not by the Code of Criminal Procedure. 
There isin fact a Full Bench decision of 1933, Janardana 
Rao v, Lakshminarasamma*, which assumes that the 
procedure is covered by the Code of Criminal Procedure. But 
the point to notice is that at the time when the learned District 
Judge reviewed his order, whichever Code applied to the 
proceedings, the authority of this Court was clear that he had 
the power of remand which he thought that he had not. The 
Full Bench decision in Janardana Rao v. Lakshminarasamima?, 
decides that a Court acting under S. 476 (b) of the Code 
of Criminal Procedure has the power by the application 
of S. 423 of the Code to remand the matter for fresh disposal. 





1, (1940) 1 M.L.J. 719: I1L.R 1940 Mad. 762 (F.B.). 
2. (4933) 65 M.L.J. 873: LL.R. 57 Mad. 177 (F.B.), 
50 
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Natesa It seems to follow that at the time when the District Judge dis- 
aken missed the appeal, thinking that he had no power of remand, 
Sambanda that order was quite definitely and obviously wrong on the 
Chettiar. established authorities whichever view might be taken as to the 
Code applicable to the proceedings. No doubt the learned 
District Judge in reviewing his order does not rely upon the 
Full Bench decision in Janardana Rao v. Lakshmminara- 
sammal, but founds himself on the decision that the proceedings 
are civil and fortifies that view by the subsequent Full Bench 
ruling. If the matter rested solely on the existence of the 
power of the appellate Court under the Code of Civil Procedure 
to remand, I should have had some hesitation in upholding the 
order in review which to some extent depends upon a subse- 
quent ruling of this Court. But as the order which the District 
Judge reviewed was clearly and demonstrably wrong on the 
established authorities of this Court, whichever Procedure 
Code was applicable, I do not think that I should be justified 
in reversing the review order and restoring the wrong decision 
merely because the reasoning of the review order is open to 
criticism. The District Judge ought to have remanded the case ' 
on the view he took of the attachment order and had he been 
fully appraised of the authorities he would certainly have done 
so. He reviewed the order on the basis of a decision which 
was perhaps at that time not as authoritative as he thought it 
< to be and he fortified. himself by quoting a decision pronounced 
subsequent to his original order, which in my opinion he had no 
power to rely upon for the purpose of review. But as the 
original order was demonstrably wrong, even though the deci- 
sion upon which he relied in review, was not at the time of the 
original order unchallenged, I decline to interfere with that 
review order in appeal. 


The appeal and the revision petition are therefore dismissed 
witk costs in the civil revision petition. 


K.S, ; A ppeal and Petition dismissed, 


fees PE E O E ES ata Ss E EE A as 





1. (1933) 65 M.L.J. 873: LLR. 57 Mad. 177 W.B). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE MOCKETT. 
Kallepalli Subbayya .. Petitioner* (1st Plaintiff) 
v. 
Kurra Venkatadri and others .. Respondents (Defendants 1 
to 3 and 2nd Plaintiff). 


Civil Procedure Code (V of 1908), Sch. II—rr. 8 and 15—Order under 
r. 8 cancelling reference—Arbitrator giving award in spite of it—Court 
setting aside order under r. 8 and passing decree on award—Validity of 
decree—Remedy. 


Even when anaward is made by arbitrators whose powers have been 
revoked it is not void ab initio but has to be set aside under r. 15 of 
Sch. II. Where however no application to set aside the award has been 
made the High Court will not interfere in revision with a decree passed in 
terms of the award by the trial Court after cancelling its earlier order 
cancelling the reference to arbitration. 


Petition under S. 115 of Act V of 1908 and S. 223 of the 
Government of India Act praying that the High Court will be 
pleased to revise the decree of the Court of the District Munsif 
of Bapatla in O.S. No. 134 of 1936. 

K. Krishnamurthi for Petitioner. 

K. Kotayya for Respondents. 

The Court delivered the following 

JupcMENT.—The petitioner was the first plaintiff in a 
suit. The following is the history of the case. On 8th 
October, 1937, a reference was made through the Court to 
arbitration, the time for the award being fixed for the 15th 
November, 1937. There was much delay and time was finally 
extended to the 25th January, 1938. On that day an order 
was made adjourning the suit to the 11th February. On the 
5th March, the Court passed an order cancelling the reference 
to arbitration. That is an appealable order under S. 104 (a) 
of the Civil Procedure Code, but no appeal has been filed 
against it, On 12th March, 1938, the arbitrators submitted an 
award notwithstanding the order of the 5th March and on the 
25th March, the lower Court in a brief order cancelled its order 
of the 5th March, that is, the order cancelling the reference. No 
civil revision petition was filed against that order and no 
further action taken by the petitioner except that on 3rd June, 
1938, objections were filed by the petitioner. On 30th July, 
1938, the District Munsif passed an order, “Decree in terms of 


“C. R. P. No.*101 of 1939, 3 4th February, 1941. 
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the award”, ruling that the objections of the petitioner were 
out of time. This civil revision petition is now directed 
towards the order of the 30th July, and not against any other 
order. 

The position, therefore, is that notwithstanding the order 
made under r. 8 of Schedule II an award was made and that 
later the order under r. 8 was cancelled. Whichever way the 
facts are regarded, there is no doubt that this was a case where 
the award was made after the issue of an order by the Court 
stiperseding the arbitration. Now r. 15 states that no award 
shall be set aside except on the grounds specified in that rule 
and one of them is as follows: 

“The award having been made after the issue of an order by the Court 
superseding the arbitration and proceeding with the suit. <... se. A 
Ir. 15 (c)].” 

It is true that the award has been made after the issue of 
the order of the Court superseding the arbitration. But the 
Court did not proceed with the suit because it cancelled its 
order cancelling the reference. What the precise reason for 
the introduction of the words “and proceeding with the suit” is 
I confess I have difficulty in appreciating but in those circum- 
stances the remedy of the person aggrieved is to apply to the 
Court to set aside the award. There is no provision in the Code 
for circumstances such as those before me, unless it can be said 
that they are comprised in the words “or otherwise being 
invalid” which occur at the end of sub-r. (c) to r. 15. The 
authorities have been of little assistance. 1 have been referred 
to a judgment of a Full Bench of the High Court of Allahabad, 
Ibrahim Ali v. Mohsin Alil, which dealt with the Code before 
it was amended and the words “or being otherwise invalid” are 
not included in the original framing of the section. S. 521 
states that no award shall be set aside except on one of the 
following grounds: 


“(c) the award having been made after the issue of an order by the 
Court superseding the arbitration and restoring the suit.” 


R. 15 in Sch. If is much more comprehensive. The 
learned Judges of the Allahabad High Court say that “if the 
power of the arbitrator is revoked as for example by the Court 
passing an order superseding the arbitration under Chap. 37, 
of the Code or the period fixed for making the award has 
expired before the award is made, the arbitrators have no 


1. (1896) I.L.R, 18 All. 422. . 
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longer seisin of the reference, they are functus officio and they, 
cease to have any more power to make an award than the man 
in the street and in such a case any award which they made or 
purported to make would be void ab initio.” I do not however 
find that there was any discussion before the learned Judges of 
the procedure found in S. 521 which implies that such an award 
should go through the formality of being set aside. One is 
tempted to say that an award made by persons who have been 
superseded must be bad, but in view of the explicit words of 
Sch. II, I think that I am bound to be against the petitioner in 
this case on procedural grounds. I think he had many remedies; 
he could have filed a civil revision petition against the order 
of the 25th March, 1938. I find it difficult to believe that 
on an affidavit alleging that such an order had been made, it 
would not have been possible to have directed the lower Court 
to send a copy of that order to this Court for revision. I have 
had a most interesting argument from the counsel on both sides 
but I have come to the conclusion that even when an award is 
made by arbitrators whose powers have been revoked, it is not 
void ab initio but has to be set aside under r. 15 of Sch. II. I 
am satisfied that the words “or being otherwise invalid,” even if 
construed on the ejusdem generis principle must apply to a case 
like this which only differs from the case envisaged in r. 15 in 
that the suit is no more to be proceeded with. That being so, 
no application to set aside the award having been made, I have 
no alternative except to dismiss this civil revision petition with 
costs. 

K.S. —— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE HORWILL, 


Rex ... Petitioner* (Complainant) 
2. 
Jaggopal Prasad and others .. Respondents (Accused 1 
to 3). 


Madras City Police Act (III of 1888), S. 47—Money found in the pockets 
of persons found to be guilty of betting on horse races ina gaming house— 
When liable to forfeiture. 

Where money found in the pockets of the persons found guilty of 
betting on horse races within certain premises had also been seized by the 
police under S. 47 of the City Police Act, 
ae eee amma arana mn aaa aana aaa aaa a mangana mata aa 


* Cri. R. C. No. 373 of 1941, 
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Held, that the Court is to consider whether the money is likely to have 
been used in connection with the gaming andif it is likely to have been so 
used the Magistrate should order forfeiture, otherwise not. 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code 1898, praying that the High Court will be pleased to revise 
the judgment of the Special Honorary Presidency Magistrate, 
Egmore, of the Court of the Presidency Magistrates, Egmore, 
Madras dated 4th February, 1941 and passed in C. C. No. 2040 
of 1940 regarding the disposal of the money seized in the case. 


The Crown Prosecutor (P.Govinda Menon) for Petitioner. 
A. S. Veeraraghavan for Respondents. 


The Court made the following 

ORpDER.—The first respondent has been found guilty of 
running a gaming house and the other respondents of gaming 
within the house. 


The only question that arises in this petition is whether the 
money found in the pockets of the three respondents should be 
confiscated. Under S. 47 of the City Police Act the Magistrate 
may order all or any of the articles seized or the proceeds there- 
of to be forfeited. Various articles were found about the pre- 
mises, and the police also seized the money that was in the 
pockets of the three respondents. The Magistrate has declined 
to forfeit the money that was on their person, and the question 
that arises in this revision petition—which has been filed by the 
Crown—is whether the Magistrate’s order was a right one. 


There can be no doubt that the general principle to be 
adopted by a Magistrate in considering a question of this kind 
is whether the money is likely to have been used in connection 
with the gaming. If so, he should order its forfeiture. If not, 
he should refrain from doing so. The Magistrate has not really, 
considered this question at all; but has said that he intends 
following the practice of his Court to declare forfeited such 
money as may be found on the floor, and no more. The 
gaming of which the respondents were guilty was betting on 
horse races.’ When bets are made, money is taken and betting 
slips written in duplicate, one kept by the owner and one by the 
client. The point on which the Crown rely is that the sum of 
money found on the persons of the accused roughly corresponds 
with the value of the betting slips. It is not to be expected, the 
learned Crown Prosecutor says, that money should be lying 
about on the floor. One would expect, when a bet is made, 
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that the person conducting the betting would put the money in 
his pocket—not elsewhere. From the first respondent was 
recovered a sum of Rs, 443-11-0. The value of the betting slips 
on his person amounted Rs. 188. In a tin box belonging to him 
were found betting slips amounting to Rs. 272. Thus the total 


value of betting slips found in his possession was Rs. 460-14-0,. 


a little over Rs. 17 more than the value of the money found in 
his pockéts. On the person of the second accused was cash to 
the value of Rs. 19-4-0 and betting slips of the value of 
Rs, 24-8-0. On the person of the third accused cash was found 
to the value of Rs. 35-8-0 and betting slips of the value of 
Rs. 52-6-0. It is a question of fact in each case whether money, 
found on the person of a person convicted under this Act was 
used for gaming. The close similarity between the sums found 
and the sums noted on the betting slips seems to be more than a 
coincidence, and I have little doubt in mind that the money 
found on the persons of the three accused was money used by 
them for gaming. The learned Magistrate’s rule of thumb may do 
well: enough in the average case, where there is no evidence one 
way or the other to indicate whether the money found on the 
person has been used for gaming or not; but where there is 
evidence pointing one way or the other the Magistrate is bound 
to take that evidence into consideration and not to rely entirely 
on his rough rule of practice. 


The petition is, therefore, allowed and the money seized by 
the police ordered to be forfeited. 
K. S. Petition allowed. 


accents 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- PRESENT :—SIR SIDNEY BURN, OFFICIATING Chief Justice, 
AND MR. Justice HAPPELL. 


Sorimuthu Pillai -.. Prisoner” (Accused), 


Commutation of sentence of death—Circumstances shown for lesser 


punishment—No need for recommendation io Governmenit—Sessions Judge 


himself entitled to give lesser punishment. 

Where in a case of murder, the circumstances are stich as to justify 
the imposition of the lesser penalty the Sessions Judge himself can do so 
and itis not necessary to pass a sentence of death and to recommend that 
in the circumstances of the case, the Government might commute the death 
penalty. 





* R. T. No. 211 of 1940 
(Crl; Appea? No. 859 of 1940).. BES ` 3rd February, 1941. 


Rex 


1 Us 
Jaggopal 
Prasad. 


Sorimuthu 
Pillai, 
In re. 


Sorimuthu 
Pillai, 
In re, 


Burn, O.C.J 


400° THE MADRAS LAW jouRNAL RePORIS, [1941 
Trial referred by the Court of Session of the Tinnevelly, 
Division for confirmation of the sentence of death passed upon 
the said prisoner in C. C. No. 106 of 1940 on 15th November, 
1940 and appeal by the said prisoner against the said sentence. 

V.T. Rangaswami Aiyangar for Accused. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Judgment of the Court was delivered by 

The Officiating Chief Justice—The appellant has been 
convicted by the learned Sessions Judge of Tinnevelly for the 
murder of his sister Parvathiand for attempting to murder his 
sister’s daughter Gomathi. He has been sentenced to death for 
the offence of murder and the learned Sessions Judge has quite 
properly not passed any separate sentence for the offence of 
attempting to murder. 

The case was a simple one and there was a large number of 
eye-witnesses. The appellant’s daughter Valli (P.W. 10) had 
been married to Rangayya, a son of the appellant’s sister 
Parvathi. Rangayya died on the 25th June, 1940, and his body 
was cremated before the appellant and his daughter Valli could 
reach the village. The appellant’s brother Avadiappa Pillai 
(not examined as a witness) appears to have said that since 
Rangayya’s body had been cremated, Valli’s tali ought to be 
taken off at once. Valli and her father both objected to this. 
There were further troubles caused by the fact that Parvathi 
who was a woman of some means had made a will in which 
she had expressed her intention of leaving her property in equal 
shares to her three sons. After the death of Rangayya the 
accused wanted his sister to make a gift to Valli of the share 
that would have been given to her husband under the will. 


“ Parvathi herself, according to the evidence of P.W. 3, refused 


to comply with this request. 

In these circumstances very early in the morning of the 
1st July, the appellant began to beat the women of the house 
with a short but heavy rice pounder or pestle (M. O.1). He 
struck his sister Lakshmi (P.W. 11). He hit his daughter, P. 
W. 10. He hit P.W. 5 the daughter of the deceased, Gomathi. 
He hit his wife Kali (P.W. 9). Then his sister (the deceased) 
cried out from the kitchen and he went into the kitchen and 
struck her on the head fracturing her skull. Parvathi died at 
about 6 P.M. the same night. There were five eye-witnesses 
(P. Ws. 3, 4, 5, 7 and 8) and the Jearned Sessions Judge has 
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left out of account the evidence of P.Ws. 3 and 5, thinking it 
doubtful whether they could have seen’exactly what happened. 
But he has found no reason to disbelieve the evidence of P.Ws. 
4,7 and 8. Relying upon their evidence the learned Sessions 
Judge convicted the appellant for the murder of his sister and 
for attempting to murder Gomathi. We think that the convic- 
tion arrived at by the learned Sessions Judge in which he agreed 
with two of the assessors and disagreed with the other two was 
correct. But this we think is a case in which we can accede to 
the plea finally made by learned counsel for the appellant in the 
matter of sentence. The learned Sessions Judge in paragraph 
18 of'his judgment has stated circumstances which, we think, 
do afford sufficient ground for mitigating the punishment in 
this case. He has pointed out that the murder was not preme- 
ditated, that there were reasons for disagreement which might 
very well have provoked a quarrel on the morning of the Ist 
July, and that the unfortunate plight of his daughter Valli 
must have caused the appellant a considerable amount of pain. 
These circumstances have moved the learned Sessions Judge to 
recommend that in this case the Government might commute 
the death penalty. It is not necessary in such a case to make a 
recommendation to the Government. If there are circumstances 
which justify the imposition of the lesser penalty, the Sessions 
Judge can do so. Confirming the conviction of the appellant 
for murder, we set aside the sentence of death and sentence 
him instead to transportation for life. The conviction for 
attempt to murder also is confirmed. 

K.C. Sentence varied. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. Justice HORWILL, 

Palayan ... Petitioner* (Accused). 


Criminal Procedure Code (V of 1898), S. 350—Accused recalling witnes- 
ses not willing to examine all of them—Discretion of magistrate to examine 
all of them. 

There is nothing in S. 350, Criminal Procedure Code, which prohibits a 
Magistrate from exercising his discretion of examining all the witnesses 
again, merely because the accused who has recalled them has exercised his 
right under proviso (a) to S. 350. Though the accused who has recalled 
witnesses has a right to say that no more witnesses should be examined that 
right is subject to a limitation, namely, the privilege of the Magistrate uncer 
5. 350 (1) of the Code, to examine all. 

De a re aha KERN 

* Cr. R. C. No. 675 of 1941 

(Cr. R. P. No, 635 of 1941. 8th August, 1941. 
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Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, 1898, praying that the High Court will be pleased to revise 
the order of the Chief Presidency Magistrate, Egmore, Madras, 
dated 29th July, 1941 and passed in C, C. No. 926 of 1941. 

Pais, Lobo and Alwares for Petitioner. 

K. V. Ramaseshan for The Crown Prosecutor for the 
Crown. 


The court made the following 

OrpeR.—The petitioner was an accused in C. C. No. 926 
of 1941 on the file of the Chief Presidency Magistrate, Egmore. 
Upon a transfer of the Magistrate, the petitioner invoked the 
provisions of proviso (a) to S. 3500f the Criminal Procedure 
Code and asked the Magistrate to recall the prosecution witnes- 
ses for fresh examination. The learned counsel for the peti- 
tioner found, after cross-examining certain prosecution 
witnesses, that they were saying more than they had before, 
and he thought that it was not in the interests of his client to 
examine any more prosecution witnesses. He therefore asked 
the Magistrate not to examine the remaining witnesses. The 
Magistrate insisted and said: 


“It is not open to the accused to say after some of the witnesses were 
examined, that the other witnesses need not be examined. Evenif he does 
not want the other witnesses to be examined the Court can in the interests of 
proper appreciation of evidence and in the interests of justice examine al] 
the witnesses again. I therefore decide that all the witnesses will be sum- 
moned and heard again.” 


It is argued on behalf of the petitioner that both the rea- 
sons given by the learned Magistrate are not valid. 


Two decisions of this Court, Inre Vudigalapudi Gadul, 
and Veerappa v. Emperor?, make it clear that even though in 
the first instance the accused may demand a re-examination of 
witnesses, he can change his mind and say that he wishes only 
certain witnesses to be examined. 

The other question is whether, after the accused has said 
that he does not wish to examine all the witnesses, it is open 
to the Magistrate to examine them. The argument of the 
learned counsel for the petitioner is that once proviso (a) to 
S. 350 (1) of the Criminal Procedure Code has been invoked, 
the Magistrate has lost his power to summon witnesses under 
S. 350 (1). I should be reluctant to hold so unless the wording 
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of S. 350 of the Criminal Procedure Code itself made that 
clear. Although a Magistrate might be content to decide the 
whole of the case on the record, yet there are obvious dis- 
advantages in deciding the case partly on the record and partly 
on the witnesses heard by him; and a Magistrate might well be 
desirous, for a proper appreciation of the case by himself, to 
hear all the witnesses again if he is obliged to examine some of 
them. I do not find anything in S. 350 of the Criminal 
Procedure Code which prohibits him from exercising his discre- 
tion of examining all the witnesses again merely because the 
accused has exercised his right under proviso (a) to S. 350. 
The judgment of Burn, J., in Veerappav. Emperor|, has been 
quoted in support of this contention; but I do not think that 
Burn, J., was of that opinion. The purport of his judgment is 
that the accused has a right to say that no more witnesses 
should be examined; but that his right to stop a further exa- 
mination of witnesses is subject to a limitation, that limitation 
being the privilege of the Magistrate under S. 350 (1) of the 
Criminal Procedure Code, to examine all. In the particular 
case before him, there was nothing on the record to show 
whether the Magistrate had invoked his privileges under S. 350 
(1) or not; and so the learned Judge dismissed the revision 
case on the ground that it was not “certain that the learned 
Magistrate committed any error when he re-heard two prosecu- 
tion witnesses whom the accused did not want him to re- 
hear.” 

The petition is, therefore, dismissed. I would like to add 
that the Magistrate before examining the other witnesses in the 
case against the wishes of the accused should consider whether 
he himself feels the need to examine them. Only if he does, 
should he re-summon and re-hear them. 

K. S. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT; —MR, Justice WADSWORTH. 
The Examiner of Local Fund 
Accounts, Madras, Petitioner* (Respondent) 
A 
Sp. Rm. Rm. Ramaswami Chettiar. Respondent (Petitioner). 
Madras Local Boards Act (XIV of 1920), S . 199—President of Panchayat 


1. (1935) M.W.N. 179. 
* C. R. P. Nos. 1634 and 1635 oi 1937 14th August, 1940. 
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scale to advocates engaged in a criminal case—Ratification of payments by 
Board—Efect—Surcharge order, validity, 


In two criminal cases in which subordinates of a Union Panchayat Board 
were concerned, the president acting under his emergency powers made pay- 
ments to advocates in anticipation of the Board’s sanction in excess of the 
scale which the Board itself could sanction. The Panchayat Board duly rati- 
fied the payments. When objection was taken by the auditor because of the 
failure to obtain the Government’s sanction as required by the rules, an appli- 
cation was made tothe Government to sanction the payments, but it was 
rejected. The auditor therefore surcharged the president. The District 
Judge set aside the surcharge orders against the president on the ground that 
though the president can be legally surcharged, the members of the Board 
who voted in ratification of the president’s action were equally responsible 
and it was inequitable to place the whole burden upon the president alone. On 
revision, 


Held, that there is no limitation put upon the powers of the Court in deal- 
ing with an application to set aside a surcharge under rule 6 of the Surcharge 
Rules and the Court has jurisdiction in a proper case to remit the surcharge, 
which though legally recoverable, should equitably have been made upon 
others than the persons surcharged. Though it would have been better if the 
District Judge had upheld the surcharge to the extent of the president’s pro- 
Portionate share as a member of the Board, it was not desirable to interfere 
with the decision in revision. 

Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the orders of the District 
Court, Ramnad dated 29th September, 1937 and made in O. P. 
Nos. 34 and 35 of 1937. 


The Government Pleader for Petitioner. 


A.C. Sampath Aiyangar and T. K. Subramania Pillai for 
Respondent. 


The Court delivered the following 

JUDGMENT.—These two revision petitions arise against an 
order of the District Judge setting aside two surcharge orders 
passed by the auditor under rules framed under S. 199 of the 
Madras Local Boards Act, against the president of a Union 
Panchayat Board. 


The facts are not in dispute. In two criminal cases in 
which subordinates of the Board were concerned, the president 
made payments to advocates in excess of the scale which the 
Board itself could sanction. The fees were paid by the presi- 
dent in anticipation of the Board’s sanction under the emer- 
gency powers conferred upon the president by S. 22 of the 
Madras Local Boards Act. The payments were reported to 
the Panchayat Board which duly ratified them though they 
were beyond its sanctioning power, Objection was taken by 

. 
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the auditor because of the failure to obtain the Government’s 
sanction as required under the rules. Thereupon, an applica- 
tion was made to the Government to sanction these payments 
but it was rejected. The auditor therefore surcharges the presi- 
dent who had made the payments. 

Rule 5 of the Surcharge Rules framed by the Local Gov- 
ernment empowers the auditor to disallow an item of expendi- 
ture which is contrary to law and to surcharge it upon “ the 
person making or authorising the making of the illegal pay- 
ment.” Clearly this rule permits the auditor to surcharge 
either the person who makes the payment or the person who 
authorises the payment to be made. It seems to follow there- 
fore that the surcharge made by the auditor upon the president 
in this case is not illegal and the decision in Secretary of State 
for India v. Sivasankaram Pillait, which proceeds upon the 
second portion of r. 5 (1) and deals with an act causing loss 
for which the Board is corporately responsible has no clear 
relevance. At the same time it is certainly arguable on the facts 
of the present case that though the president who made this pay- 
ment can be legally surcharged for it, the members of the 
Board who voted in ratification of the president’s action are 
equally responsible and it is somewhat inequitable to place the 
whole burden upon the president alone. This seems to be the 
view taken by the learned District Judge and I doubt whether 
in revision the correctness of that view can be canvassed. R. 6 
of the surcharge rules empowers the person aggrieved to apply 
to the civil Court to set aside the surcharge and a Court is em- 
powered after taking such evidence as is necessary to confirm, 
modify or remit the surcharge. There is no limitation put 
upon the powers of the Court in dealing with such an applica- 
tion and I am not prepared to say that the civil Court has no 
jurisdiction in a proper case to remit a surcharge, which, though 
legally recoverable, should equitably have been made upon others 
than the persons surcharged. It would of course have been 
better had the learned District Judge in view of his conclusion 
upheld the surcharge to the extent of the president’s propor- 
tionate share as a member of the Board. But I do not think it 
is desirable in revision to interfere with the decision on this 
ground. If it was the intention of the framers of the rules to 
limit the jurisdiction of the civil Court merely to ascertaining 





1. (1935) 70 M,L.J. 404: LL.R. 59 Mad, 876, 
e 


Examiner 

of Local 
Fund 

Accounts, 

Madras 
v. 
Ramaswami 
Chettiar. 


Examiner 
of Local 
_. Fund 
Accounts, 
Madras 


v. 
Ramaswami 
Chettiar. 


Srinivasa 
ao 
2. 
Sesha- 
charlu. 


406 THE MADRAS LAW JOURNAL REPORTS. [1941 


whether a surcharge is in accordance with law or not and to 
give the civil Court no power to go into the merits of the sur- 
charge and its equity, that should have been clearly expressed in 
the rules. 

In the result, therefore, the petitions are dismissed with 
costs. (Advocate’s fee one set.) 

K.S. ——— Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT: —MR, JUSTICE VENKATARAMANA RAO. 


T. Srinivasa Rao and another ... Appellants* (Plaintiffs) 
v. 
Annadhanam '‘Seshacharlu and 
another. Respondenis (Defen- 
dants 3 and 2), 
Hindu Law—Daughter in possession of property before death of her 


mother—Alienation to meet marriage expenses of grand-daughter—Purpose 
if binding—Adverse title if can be perfected after inheritance. 


A daughter inheriting property on her mother’s death may alienate a 
reasonable portion of such property for defraying the marriage expenses 
of her daughter’s daughter (the mother of the girl being dead and her 
father being poor), as the purpose is a pious and meritorious one from the 
religious point of view of the Hindus which would conduce to the spiritual 
benefit of the parents of the alienor. 


A person claiming to be in adverse possession of property, on subse~ 
quently inheriting the same before the expiry of 12 years from the 
commencement of such possession, cannot perfect the title by adverse 
possession as the legal consequence of the vesting by inheritance is to put 
an end to the adverse possession running against the owner. 


’ Appeal against the decree of the Court of the Subordinate 
Judge of Chittoor in A. S. No. 1 of 1936 (A. S: No. 201 of 
1934, District Court, Chittoor) preferred against the decree of 
the Court of the District Munsif of Tirupati in O. S. No. 310 
of 1932. 

A, Bhujanga Rao and D. R. Krishna Rao for Appellants. 

S. V. Venugopalachariar for Respondents. 

The Court delivered the following 

JupGMENT.—This second appeal arises out of a suit for a 
declaration that the sale of a house and lands (Ex. X) execu- 
ted by defendants 1 and 2 in favour of the 3rd defendant 
is not binding on the plaintiffs beyond the lifetime of the lst 
defendant. The Ist defendant is the daughter of one Tirupati 
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Ramarao who died without any male issue leaving him survi- 
ving his widow Janaki Bai and his daughter the 1st defendant. 
The case for the plaintiffs is that the suit properties belonged 
to Ramarao and devolved on Janaki Bai by right of inheritance 
and on her death, on the plaintiffs and that the said alienation 
by the Ist defendant was not for any legal necessity. The case 
for the defendants is that the property was the absolute pro- 
perty of Janaki Bai, that she gifted it to the Ist defendant 
in or about 1904, that ever since the said date she had been 
in absolute possession and enjoyment of the property and ac- 
quired title thereto by adverse possession. The 1st defendant 
also pleaded that the said sale was made for discharging a 
prior mortgage which was executed for a necessary purpose, 
namely, for discharging certain debts incurred for repairs to 
the house, for medical treatment and for obsequial ceremonies 
of her mother and for the marriage expenses of her daughter’s 
daughter. She also denied that plaintiffs are the reversioners. 
- The learned District Munsif found that the plaintiffs are the re- 
versioners of Ramarao and also of Janaki Bai, that the property 
belonged to Janaki Bai, that though the property was gifted to 
the Ist defendant in 1904, she did not acquire title thereto by 
adverse possession because Janaki Bai died within twelve years 
before succession opened, that the mortgage for the discharge 
of which the sale was executed was valid only to the extent of 
Rs. 600 on the ground that that sum must be deemed to have 
been spent towards the necessary expenses. binding on the 
estate and that the balance of Rs. 1,200 spent for the marriage 
expenses of her daughter’s daughter was not a legal necessity 
and that the said sale was therefore binding upon the plaintiffs 
only to the extent of Rs. 600. On appeal the learned Subordi- 
note Judge confirmed the finding as to the status of the plain- 
tiffs as the reversioners of Janaki Bai and also in regard to the 
question of adverse possession. He upheld the sale in its 
entirety on the ground that the amount borrowed for the 
marriage of the daughter’s daughter of the Ist defendant was 
fora necessary purpose. He took the view that the marriage of 
the daughter’s daughter was a proper religious object which 
would conduce to the spiritual benefit of the Ist defendant’s 
father Rama Rao.and her mother Janaki Bai. 


This appeal is preferred by the plaintiffs and on their 
behalf their learned counsel Mr. Bhujanga Rao contended that 
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Srinivasa the view taken by the learned Subordinate Judge in regard to 


me the expenses incurred towards the Ist defendant’s daughter’s 
Sie daughter’s marriage was wrong and that, in any event, the 
cnariu. 


amount borrowed was excessive. The questions therefore to 
be decided are, (1) was the amount borrowed for the expenses 
of the said marriage for a necessary purpose so as to bind the 
estate, and (2) was the amount of Rs. 1,200 spent in connection 
therewith proper and justifiable if not, what is the reasonable 
amount that can be allowed? 

Before dealing with these questions, I shall deal with the 
argument of Mr. Vertugopalachari on the finding of the lower 
Court in regard to the question of adverse possession. He 
contended that the finding was wrong and if it was decided in 
his favour, the decree of the lower Court could be supported 
on that ground. He put his argument thus: long before suc- 
cession opened the property was gifted away by Janaki Bai to 
the 1st defendant and from the date of the gift the 1st defen- 
dant was dealing with the property in her own right and when 
Janaki Bai died she did not take the property as her heir but 
continued to hold it adversely to the estate and no suit having 
been filed within 12 years from the date of the gift, she ac- 
quired title thereto by adverse possession after the lapse of the 
said period. In support of his contention he relied on the 
decision of the Privy Council in Varada Pillai v. Jeevarath- 
nammal}, and a decision of this Court reported in Alagiri 
Chetty v. Muthusamt Chetty®. On principie it seems to 
me that the contention is untenable. On the death of 
Janaki Bai the property vested in the Ist defendant by 
right of inheritance. Under the Hindu law, succession 
cannot remain in abeyance and whether the heir at law wills or 
not, the property will vest in him. Before the title to the suit 
property was perfected by adverse possession by the first defen- 
dant, the property vested in her. The legal consequence of that 
vesting is that the adverse possession which was running against 
the owner came to an end. The first defendant became the 
owner and adverse possession could not run against herself. In 
Varada Pillai v. Jeevarathnammalt, the facts were as follows. 
Gopalakrishna Pillai and Parthasarathi Pillai owned mitta in 
equal shares. Gopalakrishna died» leaving his widow Rajammal 
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and Parthasarathi Pillai died leaving his widow Alangarammal 
to whom he bequeathed absolutely his share in the said mitta. 
The whole mitta was registered in the names of both Rajammal 
and Alangarammal. On 10th October, 1895 two petitions were 
presented to the Collector of Chingieput, one by Alangarammal 
and the other by Rajammal, stating that each had gifted away 
the share in the mitta to which each was entitled to Duraisani 
Ammal on the 8th October, 1895 and that therefore the mitta 
might be transferred in her name. This was accordingly done 
and ever since that date until the date of her death in 1911, 
Duraisani Ammal enjoyed the property and was in receipt of 
rents and profits solely. Rajammal died in 1901 and Alangar- 
ammal died in 1912,a year after Duraisani Ammal’s death. 
Duraisani left a daughter Jeevarathnammal who succeeded to 
her property. The plaintiffs who were the reversioners of 
Parthasarathi Pillai and his widow Alangarammal sued to 
recover a half share of the mitta. Among other pleas Jeevara- 
thnammal pleaded that Duraisani Ammal acquired title to 
that share by adverse possession. This plea was upheld by 
their Lordships of the Privy Council. They took the view that 
the gift was invalid on the ground that it was not made in 
conformity with the provisions of the Transfer of Property 
Act but Duraisani must be deemed to have enjoyed the pro- 
perty adversely to both Rajammal and Alangarammal from the 
date of the gift and that as by the date of her death in Decem- 
ber, 1911, twelve years had elapsed, the claim of Alangarammal 
and therefore of her heirs, the plaintiffs, was barred by 
adverse possession. It was contended before their Lordships 
that when Rajammal died in 1901 Duraisani succeeded to her 
moiety by right of inheritance and therefore her possession 
from that date must be deemed to have been as a co-owner and 
that the possession of Duraisani as such co-owner could not be 
adverse to Alangarammal or her heirs. This contention was 
negatived by their Lordships and they remarked thus: 


“ In the present case it is plain that during the life of Rajammal the 
possession of Duraisani was adverse as against both co-owners; and this 
being so, there is no reason for holding that when on the death of Rajammal 
she became legally entitled to a moiety of the property, the character of 
her possession of the other moiety as against Alangarammal was changed. 
There having been an ouster of eAlangarammal before the death of 
Rajammal, this ouster continued after her death, and the possession of 
Duraisani was adverse to Alangarammal throughout. This contention there- 
fore also fails.” 
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Srinivasa It will thus be seen that their Lordships dealt only with the 
Heo adverse possession regarding the share of Alangarammal. 
eee The possession of Duraisani even of the share of Rajammal 


during her lifetime was not as co-owner and therefore it 
was prima facie adverse to Alangarammal in respect of her 
share. Thus on the death of Alangarammal as against her 
heirs the character of this possession would continue. She was. 
not an heir of Alangarammal and therefore had no interest in 
* her share. But their Lordships did not decide the question that 
if Rajammal had left a co-heir along with Duraisani Ammal 
whether Duraisani could plead adverse possession in respect of 
Rajammal’s moiety. In Alagiri Chetty v, Muthuswami Chetty}, 
this question pointedly arose and my learned brother Patanjali 
Sastri, J., took the view that the principle of the decision in 
Varada Pillai v. Jeevarathnammal?, would apply to it. In that 
case there were two brothers, Servaraya Chetti and Alagiri 
Chetti. Servaraya died in 1891 leaving him surviving his 
widow who also died in the same year. Alagiri was therefore 
the person who became entitled to the property. But on the 
date of the death of the widow, one of the sons of Alagiri 
(Alagiri had five sons) was in possession of the house and con- 
tinued to be in sole possession thereof until the date of Alagiri’s 
death in 1900. The plaintiffs who were the grandsons of 
Alagiri by two of his sons Annasami and Kandasami sued to 
recover the share of their fathers. The first respondent resisted 
the claim on the ground of limitation and his plea was upheld 
on the ground that under Art. 141 of the Limitation Act the 
suit should have been filed within twelve years from the date of 
the widow’s death. It would seem to me that prima facie on 
the death of Alagiri Chetti the property having vested in all the 
heirs of Alagiri Chetti as tenants in common the adverse posses- 
sion which was running against Alagiri Chetti must be deemed 
to have come to an end, In the case of a tenancy in common 
each tenant has the entire possession as well of every part as of 
the whole. It cannot be said that one tenant in common who is. 
in possession of the property can be held to be exclusively in 
possession of that whole because the principle is each has got an 
undivided moiety of the whole and not the whole of the undivi- 
ded moiety. Therefore on the death of Alagiri Chetty all the 
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heirs became entitled to the property and there was thus unity 
of title. The question is whether there was unity of possession. 
It cannot be denied that so far as possession of the first respon- 
dent was concerned, he cannot be said to be holding- adversely 
to himself in respect of any portion of the property because the 
character of possession must necessarily change in consequence 
of the vesting in himself as part owner. As the possession of 
one tenant in common is prima facie possession of the other, 
the possession therefore of the first respondent must only be 
held to be adverse after the date of the death of Alagiri. There 
must be distinct evidence of ouster after that date because it 
cannot be said that at the moment of vesting there was ouster. 
In order to constitute ouster, there must be assertion of a hostile 
title after vesting and notice thereof to the other co-heirs, direct 
or indirect, inferable from acts and circumstances which would 
warrant such an inference. It may be possible for the Court to 
infer that the possession of the first respondent from the date 
of the death of Alagiri cannot be said to be on behalf of all the 
heirs of Alagiri having regard to the prior hostile possession of 
the first respondent. Whether Alagiri Chetty v. Muthuswamy 
Chetty, was correctly decided or not, the present case is dis- 
tinguishable. The property vested solely in the first respondent 
on the death of Janaki Bai. The person to sue and the person 
to be sued being one and the same person, the owner must be 
deemed to have regained possession thus putting an end to any 
prior hostile title. I am therefore of the opinion that the view 
taken by the lower appellate Court that the 1st respondent did 
not acquire title by adverse possession as against reversionary 
heirs is correct. 

I shall now deal with the question regarding the validity 
of the mortgage in so far as it was executed for borrowing 
moneys for the expenses of the daughter’s daughter’s marriage 
of the ist defendant. Under the Hindu law the daughter as 
heiress of her father or mother takes a restricted interest simi- 
lar to that taken by a widow with a similar power of disposal. 
The power of disposal of a Hindu widow inheriting her hus- 
band’s property is thus defined by the Privy Council in The 
Collector of Masulipatam v. Cavaly Vencata Narrainapah?: 

“For religious or charitable purposes or those which are supposed to 
conduce to the spiritual welfare of hef husband, she (the widow) has a larger 


1. (1940) 50 L.W, 571. 
2. (1861) 8 M.I.A. 529 at 551. 
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power of disposition than that which she possesses for purely worldly pur- 
purposes”. 
Dealing with this passage Benson and Krishnaswami 
Aiyar, JJ., in Tatayya v. Ramakrishnammal1, remarked thus: 
“Their Lordships did not attempt to further define the spiritual pur- 
pose. We have endeavoured to suggest the further limitation that the 


spiritual purpose should be such as is regarded by the Hindu community as 
reasonable and proper though not absolutely necessary”. 


‘The learned Judges further pointed out that: 


“If the expenditure by the daughter is for the spiritual needs of the 
father’s soul, it stands on the same footing as the expenditure by the widow 
for the spiritual needs of her husband”. 

I would add that in the case of an alienation by a daughter 
of her mother’s stridhanam, if the expenditure by the daughter 
was for the spiritual needs of the soul of her parents, it stands 
on the same footing as the expenditure by the widow for the 
spiritual needs of her husband. The views expressed in 
Tatayya v. Ramakrishnammat, have received the approval of 
the Privy Council in Sardar Singh v. Kunj Bihari Lal2. Their 
Lordships of the Judicial Committee also cited with approval 
the observations of Mukherjee, J., in Khub Lal Singh v. 
Ajodhya Misser8, namely that 

“it was absolutely impossible to define the extent and limit of the power 
of the widow to dispose of her husband’s property for religious purposes, 
‘because it must depend upon the circumstances of the disposition whenever 
such disposition shall be made, and must be consistent with the law regulating 
such disposition’ ”. 

Their Lordships further pointed out in that case that the 
necessity for the alienation need not be of the same character as 
in the case of alienations for secular purposes, that the Hindu: 
system recognises two sets of religious acts, one obligatory and 
the other optional, and that the alienation for both the sets of 
acts would be binding on the reversionary heir but only in 
regard to acts which are optional, the alienation must relate only 
to a reasonable portion of the property. Their Lordships 
upheld the gift of a small portion of the property for the offer- 
ings to the deity and for the maintenance of the priest charged 
with the performance of that duty on the ground that it was a 
pious act in the Hindu system. 





Salento 
1. (1910) 20 M.L.J. 798: I.L.R. 34 Mad. 288, 
2. (1922) 44 M.L.J. 766: L.R. 49 LA. 383: LL.R. 44 All, 503. 
3. (1915) LL.R. 43 Cal. 574, 
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The question in the present case is whether the marriage of 
a daughter’s grand-daughter could be said to be a pious and 
meritorious act which would conduce to the spiritual benefit of 
the deceased parents of the Ist defendant. Judicial decisions 
have upheld alienations made for the marriage of a daughter’s 
daughter or a daughter’s son of a prepositus. If in this case the 
marriage expenses had been incurred for the expenses of the 
daughter of the Ist respondent and the mother of the girl 
whose marriage is the subject of consideration, there could be 
no doubt as to the validity of the mortgage. (Vide Chudammal 
v. Nadamuni Naidul, following Rustam Singh v. Moti Singh?, 
and Venkatasubba Rao v. Ananda Rao’, and Mallayya v. 
Bapi Reddit, In the case of the daughter’s daughter’s 
marriage of the prepositus the alienation was upheld on the 
ground that the husband of the daughter and the father of the 
girl was indigent and the prepositus, if he had been alive, 
would be under a moral duty to perform her marriage. In the 
case of a daughter’s son, Venkatasubba Rao, J., in Mallayya v. 
Bapi Reddit, took the view that a Hindu would be morally 
bound to give support to the marriage of his daughter’s son. 
In that same case he observed that so far as the marriage of a 
daughter’s daughter is concerned, there could be no question 
that the costs incurred for her marriage would be a proper legal 
necessity to justify an alienation. In Venkatasubba Rao v. 
Ananda Rao, the learned Judges upheld an alienation made by 
a Hindu widow for debts contracted for the thread marriage 
ceremonies of one of her daughter’s sons even in a case where 
the father was not indigent. The learned Judges took the view 
that the expenditure incurred must be said to be for purposes 
connected with the husband’s spiritual welfare. In disappro- 
ving the contrary view taken by the lower Court, the learned 
Judges remarked thus: 


“The pious endeavour of this widow to promote her husband’s spiri- 
tual bliss by honouring his daughter’s son may for aught we know in its 
result fall short of her intention; but so long as she acted with piety and in 
consonance with prevalent notions we do not think it incumbent upon us to 
interfere any more than the Judicial Committee interfered with the gift to 
the idol.” 

The ratio decidendi of these cases appears to be that if 
the acts for which alienations were made can be considered to 
See 

1. (1909) 3 I.C. 77. 2. (1896) I.L.R. 18 All. 474. 

3. (1934) 67 M.L.J. 204: ILL.R. 57 Mad. 772. 
4. (1931) 62 M.L.J. 39. 
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be pious and meritorious according to the prevalent Hindu 
notions, the alienations, provided the quantum is reasonable, 
should be upheld. 

The question in this’case is whether the marriage ofa 
daughter’s grand-daughter would satisfy this test. It is recog- 
nised by Hindu Shastras that the gift of a virgin in marriage 
is a very pious and meritorious act that will confer spiritual 
benefit. (c. f. Ramaswami Aiyar v. Vengidusami Aiyarl.) In 
Danachandrika Anukramanika by Divakara Bhatta we find the 
following : 

agate Wat ad asagat TAA | 
TEMAH TA TAA a: II 
TAAGA HAT GAA A RAAR, | 
TENANG TIA Kenaa Bira || ga 

agu— 
ae TM a face Aamen: | 
c . PN 

Aga: dade AAS ASFA à | gle 

“Then the gift of a Kanya—in Hemadri (it is said) :—The gift of a 
thousand cows or that of a hundred is equal to that of a bull. The gift of a 
vehicle (vahanam) is equal to that of ten bulls. The gift of a horse is equal 
to that of ten vehicles. The gift of a Kanya is equal to that of ten horses 
or to that of land. Hence gift of Kanya is highly praiseworthy. In Agni 
Purana (it is said) — 

Hearing about the gift of a Kanya (by a descendant) one’s parents and 
grandparents are liberated from all sins and attain heaven (the abode of 
Brahman).” 

In Samskara Ratnamala of Bhatta Gopinatha (1st canto of 
Grihya Sutras edited by V.S.R. Kasinatha Sastri Bahu Sastri 
Padke, 1899 Edition) it is stated thus: Page 499: 


SAT: HUA TAA dens ara TUN — 
aisa gaa qena g RARA | 
aay Aa agamas gad || 
aat aRt gal A Tara R | 
Rgd reada Harare TANGGA tI 
ASAT HANI Waa: — 


1. (1898) 8 M.L.J. 170: I.L.R. 22 Mad. 113 at 115, 
Ad 
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RHA A MTA wag F 
aa afa wat est aa À arsa Gara: || —P- 501 
[Note: agag sat at zak a Raa] 


“ The benefits accruing from the Shastraic gifting of a destitute Kanya 
are told thus in Puranas. It is advisable to make one’s own, another’s 
daughter (Kanya) in exchange for gold, even though the Kanya does not 
belong to one’s own Gotra and gift her away according to Shastraic injunc- 
tions—he who on perceiving a destitute girl makes a gift of her to a proper 
bridegroom obtains twofold the benefits accruing from the gift of a Kanya. 

The benefits accruing from the gifting of a Kanya—bejewelled and 
with ornaments, Kookuda i.e., a person making such a gift mentioned above, 
a man performing Asvameda sacrifice, a man who protects another in 
peril, all three are invited to Indra’s abode in his car”. 


In Mahabharatham Anusasana Parvam XIII, Chap. 235, 
stanzas 67 to 73 the spiritual benefit of Kanyadhanam is thus 
described : 


siaa — 
aaa nA Tae AA: | 
araé Age AAAA || si. 1 
sat; gara — 
AUR TAA HAT Tatas | 
HAA A RASĂ AT || SI. 68 
eral geal FeaTAA sary | 
Te feat gare Sats gara | SL 69 
aa AREA Fa: Halas: | 
aaa We TF adara: || si. 70 
TRÀN IIT Gye | 
aaf agaia arai al AOSTA || SI. 71 
aia aaa BAART | 
gedi Target dak at AAAA || SI. 72 
Ra gal agai ae aA ÅRA, | 
yaar ada Bish IgE || 
gadaa Tara Healy, garagara, || si. 73 


“Goddess Uma said to Iswara, ‘Oh Lord, what are the things that can be 
given as gifts with a view to Dharma. Please explain them to me. I wish to 
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The Lord said: 


* * * * * 


(68 to 73): 


“ After this, I shall say about Kanyadhanam (gift of a maiden). Oh 
Mahadevi, one must give a girl with clean vratams, good conduct, good 
caste and good looks, either his own girl or anothers girl, to a good boy who 
has an affection for her, after first coming toa decision himself, on the pro- 
priety of the boy and then in consultation with the relations, the gift is to be 
made according to Shastras. That girlis to be gifted with house, with all 
jewels, maid servants, man servants, gifts, household articles, cattle, grains 
etc., to one who is fit for her and who Joves her, before Agni (fire) and the 
marriage celebrated according to Shastras. The couple must be provided with 
means of livelihood and they both must be settled in a good house. If Kanya- 
dhanam is done in this manner, by virtue of that dhanam, the giver after 
death will reach Swarga, be praised there and be happy. Even in the next 
birth, he will acquire wealth and progeny.” 


Thus the gift of a destitute virgin in marriage is a pious 
and meritorious act from a religious point of view. Much more 
so, it must be in the case of a daughter’s grand-daughter whose 
parents are indigent. According to prevalent Hindu notions 
the prepositus would be morally bound to performher marriage. 
It is clear from the evidence in this case that the mother of the 
girl was dead and the father was poor and not possessed of 
any means to perform the marriage. The girl and her parents 
lived with the first defendant and she was being brought up by 
her. I would therefore hold that the marriage of this girl is a 
pious and meritorious act according to the Hindu system and 
the expenses incurred therefor must be deemed to'be expenses 
incurred for charitable or religious purposes within the meaning 
of the rule laid down by the Privy Council and that it was open 
to the 1st defendant to mortgage the property s the expenses. 
in connection therewith. 


The question is whether the sum of Rs. 1,200 spent to- 
wards the expenses of the marriage was justifiable; if not, 
what is the reasonable amount to be allowed? The pro- 
perty was sold for Rs. 2,700. It appears to me that a sum 
of Rs. 1,200 towards marriage is a little excessive. Having 
regard to the fact that the girl was given away to a well educa- 
ted bridegroom, I would hold that the widow would be justified 
in this case to alienate a third of her property and I would 
therefore uphold the mortgage to the extent of Rs. 900. 

The result of my finding is that the sale in favour of the 
3rd defendant must be upheld subject to the obligation of 


refunding a sum of Rs. 300 to the next reversioner. I accord- 
. 
s 
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ingly hold that the sale is valid and binding on the reversioners 
but I direct the 3rd defendant to refund after the death of the 
lst defendant a sum of Rs. 300 with interest at 6 per cent. per 
annum to the plaintiffs from that date if they happen to be the 
next reversioners or to the persons who happen to be the next 
reversioners on the date of her death. Parties will bear their 
own costs in this appeal. 

K.C. Appeal allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SIR ALFRED HENRY LioNEL Leac, Chief 
Justice AND MR. JUSTICE VENKATARAMANA RAO. 


The General Agencies and Trades Ltd. Appellant* (Applicant) 


byits Managing Director, V. Dharma 
Rao. 


U. 
K. N. Viswanathan as Official Liqui- Respondent (Respon- 
dator representing the abovenamed dent). 
Company in liquidation 

Indian Companies Act (VII of 1913), Ss. 171 and 230-A (5)—Claim 
application of creditor—Time granted to prove claim—Claimant’s request to 
file separate suit—Time given—No action taken—Dismissal of claim—Later 
application for investigation of claim in the liquidation proceedings—Whether 
permissible, 

In the winding up proceedings of a company the appellant was directed 
to prove by the 15th July, 1938, his claim for a sum of Rs. 25,313-8-2 alleged 
to be due by way of commission and advances made to the company, and 
this he failed to do. He was given further time and he eventually asked to 
be allowed to prove his claim in a suit against the Official Liquidator. The 
application was granted on terms which were not fulfilled. Extension of 
time having been applied for and refused that order amounted to a dismissal 
of ‘the appellant’s claim. No appeal was however preferred against that 
order, but the claimant obviously as a result of the publication of the judg- 
ment in Bhide v. The Travancore National and Quilon Bank Lid., (1940) 2 
M.L.J. 697: LL.R. (1941) Mad. 328, took out a Judge’s summons calling 
upon the Official Liquidator to show cause why his claim should not be 
looked into in the liquidation proceedings. The summons was dismissed. 
On appeal, 

Held, that the application was properly dismissed. If the appellant had 
at the beginning insisted on the Court adjudicating his claim without recourse 
toa suit, he might have got the adjudication, but, in the circumstances of 
the case, it was too late for him to turn round and ask the Court to change 
the procedure which he himself had considered, to be proper. 


On appeal from the judgment and order of the Hon’ble 
Mr. Justice Gentle dated the 28th November, 1940, and passed 





* O.S.A. No, 6 of 1941. 21st April, 1941. 
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in exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in Application No. 2609 of 1940 in O.P. No. 77 of 
1938. 

K. Kameswara Rao for Appellant. 

K. Narasimha Aiyar for Respondent. 

The Judgment of the Court was delivered by 

The Chief Justice.—The appellant was the managing agent 
of the Garland Petroleum Company (Madras) Limited which 
is being wound up by this Court under a compulsory winding 
up order passed on the 2nd April, 1938. The Court directed 
that all claims against the company should be presented by the 
15th July, 1938. The appellant presented a claim for 
Rs. 25, 313-8-2, which was said to be due by way of commis- 
sion and advances made to the company. The appellant’s 
claim together with others were mentioned to the Court 
(Gentle, J.) on the 16th September, 1938. The Official Liqui- 
dator then informed the Court that he required the appellant to 
prove the claim in detail. The learned Judge decided that he 
would not enter upon an adjudication of the matter at that 
stage, and adjourned the matter for one month in order to 
allow the appellant to take such steps as he might deem neces- 
sary to enforce the claim. Apparently nothing was done, and 
when the matter came before Mockett, J., on the 14th March, 
1940, he gave the appellant two weeks in which to prove his 
claim: The learned Judge directed that if no action was taken 
within the period the appellant would be excluded from the 
benefit of any distribution which might be made. On the 11th 
April, 1940, the appellant asked that the Judge’s summons 
which he had taken out should be treated as an application for 
leave to file a suit against the Official Liquidator under S. 171 
of the Indian Companies Act in order to prove his claim. The 
learned Judge pointed out that the appellant had been very slow 
in prosecuting his claim, which was in amount equal to almost 
the entire assets of thecompany. The learned Judge, however, 
decided to grant on terms the application for leave to file a suit. 
He directed that the suit should be filed before the 24th April, 
1940, and that the appellant should give security for costs to the 
satisfaction of the Registrar in the sum of Rs. 1,500. The 
learned Judge also ordered that if the suit was not filed within 
the period allowed the application should be reposted for orders 
on the 25th of that month. 
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The suit had not been filed by the 25th April, but on that 
date the appellant asked that further time be allowed to him in 
which to file the suit. This application was dealt with by 
Gentle, J., who granted further time until noon on the 1st May, 
1940. The learned Judge stated that his order was to be 
regarded as being “final and peremptory”. The appellant 
presented his plaint on the 1st May, 1940, but did not tender 
the security until three-quarters of an hour after the time 
allowed, and Gentle, J., refused to grant a further extension. 
The consequence was that that the appellant had failed to prove 
his claim within the time granted by the Court. He had un- 
doubtedly been guilty of great procrastination, and in the 
circumstances it is perhaps not surprising that no appeal was 
filed against the order of Gentle, J., of the Ist May, 1940, 
refusing to condone the delay of three-quarters of an hour. 
The result was that the order of Gentle, J., became final. 

On the 19th October, 1940, the judgment of this Court, 
Bhide v. The Travancore National and Quilon Bank Lid., in 
Liquidation!, was published in the “Law Weekly.” It was 
there held that the general law of insolvency applies to the 
winding up of an insolvent company and that when an applica- 
tion is made under S. 230-A (5) of the Indian Companies Act 
for an order rescinding a contract with the company and for an 
award of damages to the applicant, the applicant is entitled to 
have his application heard without being relegated to a regular 
suit. On the 5th November, 1940, obviously as the result of 
the publication of this judgment, the appellant took out a 
Judge’s summons calling upon the Official Liquidator to show 
cause why the claim should not be inquired into and adjudicat- 
ed on in the liquidation proceedings. This summons came 
before Gentle, J., on the 28th November, 1940, and the learned 
Judge dismissed it on the ground that it did not lie, because 
the appellant had failed to prove the claim within the time 
allowed. 

We consider that the decision of the learned Judge must 
be confirmed. The appellant was required to prove his claim 
by the 15th July, 1938, and this he failed to do. He was 
allowed further time and he eventually asked to be allowed to 
prove his claim in a suit. | This application was granted on 
terms which were not fulfilled. The suit not having been filed 


1, (1940) 2M.L.J. 697 :1.L.R, (1941) Mad. 328: 52 L.W. 635. 
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within the time allowed by the Court and the Court having 
refused to grant a further extension, the order amounted toa 
dismissal of the appellant’s claim. The appellant accepted the 
justice of this order until the idea was conceived of taking 
advantage of the judgment in Bhide v. The Travancore 
National and Quilon Bank Ltd., in Liquidation’. If the appel- 
lant had at the beginning insisted on the Court adjudicating on 
his claim without recourse to a suit the case might have fallen 
within that judgment, but he preferred to have his claim decided 
in a suit and it is far too late in the day to allow him to turn 
round and ask the Court to change the procedure which he 
himself had considered to be proper. Ample time was given 
to him to prove his claim and he failed to take advantage of 
it. The present application is merely an after-thought. 

For these reasons the appeal fails and will be dismissed: 
with costs. Appeal dismissed. 


K.C. — 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL, 
Perianna Mudali and others .. Petitioners* (Accused). 


Criminal trial— Jurisdiction — Aggravating facts making offence one 
triable by a Magistrate with higher powers—Effect on Magistrate's jurisdic- 
tion to iry only the lesser offence. 

Where a Sub-Magistrate really believed that the whole body of facts 
revealed to him constituted an offence triable by him (a lesser offence which 
he had jurisdiction to try) and had not deliberately overlooked any aggra- 
vating facts with a view to securing for himself jurisdiction.over the 
offence, his proceedings would be proper and the High Court will not 
interfere, 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased. 
to revise the order of the Court of the Second Class Magistrate 
of Vellore dated 10th March, 1941, and made in C. C. No. 54 
of 1941. 

V.T. Rangaswami Aiyangar for Petitioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 

ORDER, — The prosecution case was that the Deputy Tahsil- 
dar saw anumber of goats grazing in the forest and that 





¢ 
1. (1940) 2 M.L.J. 697: I.L.R (1941) Mad. 328: 52 L.W. 635. 
¥*Crl, R. C. No. 493 of 1941. : 6th August, 1941, 
(Cri. R, P. No. 464 of 1941). : 
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finding that the owner had no license for so grazing them, he 
proceeded to drive them to the cattle pound. On the way, the 
Deputy Tahsildar was met by the first and second accused, 
who are brothers and owners of the goats, and by the third 
accused, their friend. Without disclosing the fact that the first 
and second accused were the owners of the goats they told the 
Deputy Tahsildar that they would assist him in driving the 
goats to the pound and they led him not to the pound but to 
their own pen. The Deputy Tahsildar duly drove the goats 
into the pen and upon entering the village to inform the village 
magistrate, he was told that the enclosure into which he had 
driven the goats was not a cattle pound but a private pen of 
the owners of the goats. The Deputy Tahsildar thereupon 
filed a complaint in the Court of the local Sub-Magistrate, and 
in due course a charge was framed against all the three accused 
under Ss. 417 and 379, Indian Penal Code. The case has not 
yet ended; but this revision petition was admitted because it 
was contended on behalf of the accused that the offence 
actually committed was one under S. 420, Indian Penal Code, 
an offence punishable only by a First Class Magistrate. 


The leading case on the question as to the effect of trying 
persons for an offence less serious than was actually committed 
is to be found in King Emperor v. Ayyani, a decision of a 
Bench of this Court. The argument of the learned advocate 
for the petitioners is that the act of the Magistrate, whether 
the framing of the charge for a lesser offence was deliberate 
or not, makes his proceedings void; because S. 530-p of the 
Criminal Procedure Code says that if any Magistrate, not being 
empowered by law in this behalf, tries an offender, the proceed- 
ings shall be void. What that really means is pointed out in 
the case above referred to in these words: 

“The meaning of this is that if a Magistrate tries an offender for an 
offence beyond his jurisdiction his proceedings shall be void. Inthe present 
case the Deputy Magistrate did not try accused for an offence beyond his 
jurisdiction. He tried him for an offence punishable under S, 193, Indian 
Penal Code, tbat is, for an offence triable by a First Class Magistrate and 
therefore within his jurisdiction. His proceedings therefore were not void 
and the Sessions Judge was wrong in treating them as void. Where the 
facts disclose an offence within the jurisdiction of the Magistrate it seems 
to us a complete fallacy to say he is not empowered by law to try the person 
charged for the offence which is within his jurisdiction because the same 
facts disclose a more serious offence which is beyond his jurisdiction. He 
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is expressly so empowered. Whether in so doing he adopts a proper course 
is another question. No doubt it is improper on the part of a Magistrate to 
intentionally ignore circumstances of aggravation which show that an offence 
beyond his jurisdiction was in fact committed as well as an offence within 
his jurisdiction ...... It would also, in our opinion, be open to the revi- 
sing and appellate authorities to set aside the Magistrate’s proceedings and 
order a fresh trial, if such a course was required in the interests of justice 
but not otherwise; and the reason for setting them aside would be, not that 
they were void ab initio, but because they were improper and the interests 
of justice required them to be set aside.” 

A similar question came up before Jackson, J., in Kattuva 
Rowther v. Suppan Asarit. The learned Judge draws from 
King Emperor v. Ayyan?, the following proposition : 

“If a Magistrate entirely overlooks some fact which would carry, the 

case beyond his jurisdiction and tries the accused for a lesser offence, he is 
not held to have acted without jurisdiction. The question whether he has 
or has not entirely overlooked the circumstances would be one of fact. If 
on the other hand, he does not overlook the circumstance, but after his 
attention has been drawn to it he deliberately ignores it, his proceedings 
would be improper, though not void.” 
Venkatasubba Rao, J., in Setti Rangayya v. Somappa8, does 
not refer to King Emperor v. Ayyan2, but his attention was 
drawn to 2 Weir’s Criminal Rulings No. 517 dated 26th Octo- 
ber, 1885, which was a case where the Magistrate had charged 
an accused under S. 417, Indian Penal Code, although the 
offence committed was one punishable under S. 420, Indian 
Penal Code. In this case it was laid down that as the accused 
had committed an offence under S. 417, as well as under 
S. 420, he could be legally convicted of both and therefore the 
conviction of the minor offence was not absolutely illegal. But 
the learned Judges added: 

“But the doctrine that no tribunal can properly clutch at jurisdiction by 
intentionally ignoring facts of aggravation, which make the offence really 
cognisable only by a higher tribunal still holds good, and where the accused 
has himself objected to the jurisdiction, it is possible that the High Court 
would feel itself bound to interfere.” 

Venkatasubba Rao, J., who was dealing with a very similar 
question, followed that authority. It will therefore appear 
from the above decisions that whether or not the High Court 
should interfere would depend upon whether the Magistrate 
had deliberately overlooked certain aggravating facts with a 
view to securing for himself jurisdiction over the offence. If 

(J 





1. (1926) 25 L.W. 86. 2. (1901) LL.R. 24 Mad. 675. 
3. (1924). 20 L.W. 919. 
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the Sub-Magistrate really believed that the whole body of facts 
revealed to him constituted an offence triable by him, and he 
had in fact jurisdiction to try the lesser offence, his proceedings 
would be proper and the High Court would not interfere. 


On the facts of the present case, I am inclined to think 
that the accused would not have been guilty of an offence 
punishable under S. 420, Indian Penal Code; for even after the 
Tahsildar had driven the goats into the pen of the accused, he 
still retained control over them; and he would lose that control 
only if the accused did some act which would have prevented 
the Tahsildar from removing them again if he had so wished. 
Whether that view is correct or not, I do not think that there 
is any ground here for believing that the Sub-Magistrate 
clutched at jurisdiction. The learned advocate for the petitioners 
points out that the fact that the accused were also charged with 
theft indicates that both the prosecution and the Sub-Magistrate 
seemed to have realised that there was a constituent in the 
offence which was rather more than was required for a charge 
under S. 417, a constituent which showed that the Tahsildar 
had parted with possession in favour of the accused because of 
the deceit that had been practised on him. On the facts as 
narrated to me by the learned advocate for the petitioners, it is 
difficult to see how there was an offence of theft. There might 
have been, if the accused afterwards took the goats away to 
some other place without the Tahsildar’s permission—or 
perhaps if they had prevented the Tahsildar from having access. 
to the goats. The evidence however is not before me; and so I 
do not wish to express any opinion as to whether the offence 
of theft was committed or not. If there was, it was probably 
not a part of the same transaction which led to the offence of 
cheating. On the facts before me, I am not prepared to say 
that the Magistrate is wrong or that any interference is called 
for from this Court. 


The petition is accordingly dismissed. 


K.S. : Petition dismissed. 


Perianna. 
Mudali, 
In re. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;— MR, JUSTICE SOMAYYA. 
Thekke Mannengath Ittichiri alias Ammu Appellant* (Plain- 


Poduvalssiar. tiff) 
Vv. 

Vengalur Naduvilepat Poozhi Kunnath Respondents ( Defen- 
Karnavan Appu Menon and others. dants 12, 5, 6, 7, 

‘ 8, 2 and 3). 
Mannengath Malabar Tenancy Act (XIV of 1930), S. 17—Right of kanomdar to call 
Tttichiri upon his immediate landlord for renewal—Property belonging to public 
temple—Madras Hindu Religious Endowments Act (II of 1927), S. 76— 
Appu Necessity for sanction of lease or mortgage for over 5 years—Effect on right 


of renewal under Malabar Tenancy Act, S. 17. 

Where the kanomdar is entitled to call on his immediate landlord for 
renewal of his kanom for 12 years, the fact that the properties belong toa 
public temple cannot affect the right of renewal. The bar enacted in S. 76 of 
Madras Act II of 1927 cannot apply to the case of a compulsory renewal 
under S. 19 and Ss. 22 to 250f the Malabar Tenancy Act. 

Appeal against the decree of the Court of the Subordinate 
Judge of Ottapalam in A. S. No. 35 of 1936 preferred against 
the decree of the Court of the District Munsif of Ponani in O. 
S. No. 571 of 1931. 


D. A. Krishna Variar and Ravi Varma for Appellant. 
P. Govinda Menon and D. H. Nambudiripad for Respon- 
dents. 


The Court delivered the following 


JupGMEeNT.—The appellant brought the suit out of which 
this appeal arises for redemption of a kanom and for other 
reliefs. The first defendant is the kanomdar whose’ mortgage 
was sought to be redeemed. He died after the action and his 
legal representative is the first respondent in this appeal. The 
property in suit is trust property and defendants 2 and 9 in the 
action were the urallars or the trustees of the devaswom. 


The main defence is that in proceedings under the Malabar 
Tenancy Act the first defendant got a renewal under S. 25 of 
the Act that the renewal which he obtained was still subsisting 
and that therefore the suit for redemption was premature. 
Both the lower Courts upheld this contention and dismissed the 
plaintiff’s suit. Hence this appeal» 

Fe ag a at a a i lt nn 
” S, A. No. 309 of 1938. 18th July, 1941, 
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It appears that the jenmis, that is, defendants 2 to 9 as 
representing the devaswom of which they are the urallars, filed 
O. S. No. 556 of 1931 for redemption of the mortgages of both 
the present plaintiff and of the present first defendant. In that 
suit the present plaintiff, the melcharthdar, was the second 
defendant and the present first defendant was the third defen- 
dant. The present first defendant filed an application under 
S. 22 of the Malabar Tenancy Act asking for a renewal of his 
kanom. Notice was given to the other parties and the Court 
registered this application as an independent application, I. A. 
No. 884 of 1932, and passed an order, Ex. IV, on the 5th of 
January, 1934, upholding the applicant’s right to obtain a 
renewal. Time was granted for the payment of certain monies 
which had to be paid under S. 24 of the Act and the matter 
was adjourned to the 26th of that month. The money was paid 
a few days beyond the time fixed but the Court evidently excus- 
ed that delay and accepted the deposit made by the applicant 
and passed an order under S. 25 directing the execution of a 
renewal deed, the effect of which under sub-S. 3 of S. 25 is that 
the tenant shall be entitled to enjoy the holding for 12 years. 
In this case the Court directed that the renewal should operate 
for a period of 12 years from the lst of Vrichigam 1103 which 
corresponds to 16th November, 1927. If this order is 
binding on the plaintiff it is clear that the renewal in favour of 
the first defendant was operative till 1939 at any rate, and the 
present suit filed in 1931 is liable to be dismissed. 

Mr. Krishna Variar, the learned advocate for the appellant, 
urges two objections against the validity of the proceedings in 
O. S. No. 556 of 1931 just mentioned. The chief objection is 
that a renewal which under S. 25 of the Malabar Tenancy Act 
is to operate for 12 years is either a mortgage ora lease for 
over 5 years and that therefore it is bad under S. 76 of the 
Hindu Religious Endowments Act, II of 1927. That section 


provides: h l 

“No exchange, sale or mortgage and no lease for a term exceeding five 
years of any immovable property belonging to any math or temple shall be 
valid or operative unless it is necessary or beneficial to the math or temple 
and is sanctioned by the Board in the case of maths and excepted temples and 
by the committee in the case of other temples”. 

So the point urged is that, as the suit property is property 
belonging to a public temple arid is therefore governed by S. 76 
of the Hindu Religious Endowments Act, II of 1927, a renewal 
which ie lease for a term eee five years or a mortgage 


Mannengath 
Ittichiri . 
A V. 
ppu 
Menon, 


Mannengath 
Ittichiri 
v. 

App 
Menon. 
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is invalid because admittedly the sanction of the Board or of the 
temple committee was not sought or obtained in this case. The 
wording of S. 76 appears to my mind to apply to voluntary 
transfers'by the trustees or persons in chargeof public religious 
institutions. It cannot, for instance, apply to the case of a 
forced sale in execution of a money decree against the temple. 
In the present case, S. 17 of the Malabar Tenancy Act confers 
a right upon a kanomdar to call upon his immediate landlord for 
a renewal for 12 years on conditions and the landlord is bound 
to grant such a renewal. The section says: . 

“ A kanomdar shall-on the expiry of the kanom under which he holds 


be entitled to claim and his immediate landlord shall be bound to granta 
renewal enuring for a period of 12 years.,........ del 


If the jenmi or the immediate landlord does not grant the 
renewal which he is bound to do under S. 17, the kanomdar is 
given the right of applying to the Court under S. 22 of the Act, 
and on receipt of that application, the Court calls upon the land 
lord to state in writing what objections he has. Under S. 24 the 
Court determines the amount payable as renewal fee and under 
CI. (2) of that section it makes an order for deposit within a 
time to be fixed in the said order, of the amount directed to be paid 
and also of all arrears with interest thereupon at the contract 
rate. Under S, 25, if the amount ordered under S. 24 is depo- 
sited, then the Court has to execute a renewal deed containing 
such terms as it determines to be the terms of the expiring 
transaction and as are in accordance with law. It is obvious. 
that in such a case the immediate landlord or the jenmi has no 
option but to grant a renewal; else he will be mulcted with 
costs as provided by S. 25 (2) (iii). It therefore appears to 
me that the bar enacted in S. 76 of the Madras Act II of 1927 
cannot apply to the case of a compulsory renewal under S. 19 
and Ss. 22 to 25 of the Malabar Tenancy Act. 


There are some other minor points raised in this connec- 
tion—that the person from whom the renewal was to be obtained 
was the immediate landlord and not the original landlord. It is 
said that the present plaintiff who had obtained a melcharth was 
the immediate landlord. In the present case in the application 
under S. 22, both the original jenmi, that is, the temple represen- 
ted by its trustees, and the present plaintiff, the melcharthdar 
were all made parties and the Ist defendant asked for a renewal 
in accordarice with the provisions of the Act. In fact paragraph 4 
of Ex. P, the petition filed under S. 22, refers te the melkanom 
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demise granted in favour of the present plaintiff. The present 
plaintiff was the third respondent in that application. Para- 
graph 12 stated that the third respondent-was impleaded as she 
was the melkanom holder and prayer (0) in that application is 
‘directing that, on the petitioner paying the fees by the time 
fixed, a renewed demise be executed to him and got registered 
by the Court in accordance with law on the terms of the 
prior demise’; and ultimately the demise was actually executed 
by the Court. The third respondent having been made a party 
and the order under S. 25 made in her presence she is bound by 
the order and she is not entitled to go behind that order 
now. If an order was not made in her favour allowing 
her to draw the amount deposited by the present first 
defendant but the Court allowed the jenmi to take it away, that 
is a matter with which we are not now concerned. What is 
important is that in a proceeding under S. 22 to which the 
present plaintiff was also a party a request was made that a 
proper renewal should be executed in accordance with law and 
under S. 25 it is the Court that grants the ‘renewal, which 
means that the Court does it on behalf of the person who is 
bound to grant the renewal. If, as Mr. Variar contends, the 
present plaintiff is the person who was entitled to grant the 
renewal, then the Court, in executing the renewal under S. 25 
of the Act, must be taken to have done so on behalf of the 
present plaintiff. So far as the grantee. the first defendant is 
concerned there is a valid renewal obtained in the presence 
of the plaintiff. The suit for redemption therefore fails. 

In the view taken by me on this question the other points 
- discussed by the lower appellate Court become immaterial. 
. Mr. Variar then says that his client paid certain arrears of 
rent due on the property when his client took the melcharth and 
that his client is entitled to all the rent that was unpaid. He 
says that the melcharth in his favour operates at least asan 
assignment of a right to recover rent payable by the first 
defendant, that the frst defendant did not pay the rents for 
certain years and that his clients should be given a decree for 
that amount. This right is not part of the redemption which 
the plaintiff sought in the present suit. It isa right which is now 
put forward as an alternative or additional right, that is, even 
ifthe renewalin favour of the first defendant is right and 
therefore a suit for redemption does not lie, still, as the 
assignee of the right to collegt certain rents, the plaintiff is 
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entitled to claim thọse arrears in the suit, Ido not find this 
question mooted in the Courts below. The lower appellate 
Court does not say anything about it. In fact when the 
Appeal Examiners pointed out that court-fee had to be paid on 
the arrears of rent that was claimed by the plaintiff, the plain- 
tiff took up the stand that there was only one claim, namely 
redemption, and that the claim for arrears of rent and for 
accounts were part of the redemption right. It is not admitted 
on the other side that there were any arrears unpaid. In fact 
Mr. Govinda Menon says that his client paid up all the arrears 
which were payable in respect of this holding, which, he points 
out, is a condition precedent for his obtaining the renewal. On 
the other hand, Mr. Variar says that what the jenmi claimed in 
the other suit was the arrear outstanding after giving credit 
to the amount paid by the present plaintiff and that the present 
plaintiff was therefore entitled to recover from the first defen- 
dant what he the first defendant did not pay to the jenmi. These 
are questions of fact which ought to have been investigated and 
would have been investigated if a proper claim had been made 
for such arrears. The claim made is one for arrears and right 
through it was treated as one for redemption and when the 
Appeal Examiners pointed out that it was more than a suit for 
redemption the position was contested and the Court agreed 
with the plaintiff in saying that it is only a suit for redemption. 
In these circumstances I do not think it right to allow the plain- 
tiff to advance this claim at this stage. If she has any such 
right, she is of course entitled to claim the same in a separate 
suit. This appeal is therefore dismissed with costs, one set to 
be divided among all the respondents. 
Leave to appeal is refused. 
K. S: Appeal. dismissed. 
IN, THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ PRESENT:—MR. Justice VENKATARAMANA Rao AND MR. 
Justice HORWILL, 





V. Ranga Rao KET .. Appellant* 
=. A F $ Jah; 
The Collector of Trichinopoly © .. Respondent. 


Village Courts Act (I of 1889), Ss. 8,73 and 74—Village Munsif's 
misconduct—Small Cause Judge reporting matter to District Judge—Recom- 
mendation of District Judge to the C ollector for action being taken under S. 8 
neem of Village Munsif by Collector—Appeal to High Court—Appel- 


tA ‘A, O, No, 419 of 1938, 31st March, 1941. 
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lant should have opportunity to show cause before recommendation to Collec- 
tor by District Judge. 

A Village Munsiff proceeded with a suit on his file in spite of an order 
from the Court of Small Causes for stay of trial of the same. The decree 
of the Village Munsif was set aside in revision by the Court of Small Causes 
under S. 73 of the Village Courts Act and the Court further reported the 
Munsif to the District Judge for his misconduct. The District Judge there- 
upon sent a requisition to the Collector for taking action against the Village 
Munsif under S. 8 of the Act, and the Collector removed the Village Munsif 
from his office. On anappeal to the High Court against the order of 
removal, . 

Held, that the order of the Collector could not be sustained. There 
being nothing in the Act regarding the procedure to be followed by the Dist- 
rict Judge on receipt of a report under S. 74, before making a requisition 
to the Collector to act under S. 8, the District Judge ought to have acted 
according to the principles of natural justice, which require that no person 
shall be subject to a final judgment or punishment without an opportunity of 
being heard unless the Legislature has expressly or impliedly given authority 
to act without that preliminary. The District Judge ought to have given 
notice to the Village Munsif to show cause why he should not recommend 
him tothe Collector for action being taken under S. 8. The fact thatan 
appeal is provided against the order of suspension or removal shows that 
there should be a judicial determination of the question of misconduct to 
which the appellant must be a party. 

Appeal against the order of the Court of the District 
Collector of Trichinopoly dated 21st April, 1938 and made in 
D. Dis. No. 2055 of 1938. 

T. V. Muthukrishna Aiyar and K. G. Srinivasa Aiyar for 
Appellant. 

The Government Pleader (K. Kuttikrishna Menon) for 
Respondent. 

The Judgment of the Court was delivered by 

Venkataramana Rao, J.:—The question for decision in this 
appeal is whether the order of the Collector of Trichinopoly 
removing the appellant from the office of the Village Munsif 
of Bikshandar Koilis valid. The relevant facts are few and 
not in dispute. On 3rd November, 1937 an application was 
made to the Judge of the Court of Small Causes, Trichinopoly, 
for a transfer of Suit 1 of 1937 on the file of the Bikshandar 
Koil Village Court filed by Mookka Nadar against Lakshmayi 
Ammal. The application for transfer was made by Lakshmayi 
Ammal and she obtained a stay order on 4th November, 1937 
directing the Village Munsif not to proceed with the trial 
of the suit which was posted for Sth November, 1937. In 
spite of the stay order which is alleged to have been communi- 
cated to him on the Sth, the appellant went on with the suit 
and decreed it. Thereupon an application was made for revi- 
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sion of the decree and the learned Judge of the Court of Small 
Causes, Trichinopoly, set aside the decree of the Village Munsif 
under S. 73 of the Village Courts Act holding that the appellant 
in spite of the notice of the stay order went on with the suit 
and passed the decree. He also came to the conclusion that the 
Village Munsif was guilty of misconduct and reported the 
matter to the District Judge of Trichinopoly under S. 74 of the 
Village Courts Act. On 4th April, 1938 the learned District 
Judge wrote a letter to the Collector of Trichinopoly observing 
that he saw no reason to differ from the Judge of the Court of 
Small Causes and requesting him to take necessary action against 
the Village Munsif under S. 8 of the Act. On receipt of that 
letter the Collector gave notice to the appellant to show cause 
why he should not be removed for misconduct. Before the 
Collector the appellant tried to argue that the finding of the 
Court of Small Causes was wrong. The Collector, having 
regard to the provisions of S. 8 of the Act, thought that he 
could not go behind that finding and all that he was required 
to do under the Act was to assess the punishment and the proper 
punishment he could award was removal of the appellant from 
his office. ` It is against this order that the appellant has prefer- 
red this appeal. 
. + It is contended by Mr. Muthukrishna Aiyar on his behalf 
that the order of the Collector was wrong and that in any event 
the appellant should have been heard either by the Collector or 
by the District Judge and an opportunity should have been 
given to him to vindicate his innocence. S.8 of the Village 
Courts Act runs thus: 

` “ The'Collector of the District may suspend or remove a Village Munsif 
for incapacity, neglect of duty, misconduct or other just and sufficient cause, 
and shall do so, on a requisition passed by the District Judge for like cause 
appearing in the judicial proceedings of a Village Court. 

From every order (of suspension or removal) anappeal may be made 
within three ‘months to the Board of Revenue, if the order was passed by 
the.Collector without orders from the District Judge, or to the High Court, 
if passed upon such orders. The decision of the Board of Revenue or High 
Court as the case may be, on all such appeals shall be final.” 

Giving the language of the section its plain and grammati- 
cal meaning, the view taken by the Collector is correct. Once 
the Collector receives a requisition from the District Judge calling 
upon him to act under the ‘ection, the power vested in him 
under the. section is only in regard to the punishment whether 
in the circumstances of the case he should pass an order of sus- 


pension:or removal. This view ig strengthenedeby the use. of 
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the words “orders from the District Judge” occurring in the 
second clause of the section. The use of the word ‘may’ in 
regard to an action taken by the Collector himself as contrasted 
with the use of the word ‘shall’ in regard to an action taken on 
a requisition from the District Judge clearly indicates that in 
the one case he has got a discretion, whereas in the other, he 
has not. But it seems to us nevertheless that the order of the 
Collector cannot be sustained. When a report is made by a 
District Munsif under S. 74 to the District Judge, the Act does 
not provide what the District Judge should do before making 
a requisition to the Collector to act under S.8 of the Act. 
In the absence of such a procedure, having regard to the nature 
of the requisition, he must act according to principles of natural 
justice. They require that no person shall be subject to a final 
judgment or punishment without an opportunity of being heard 
unless the Legislature has either expressly or impliedly given 
authority to act without that necessary preliminary. There is 
nothing in the provisions of the Act which dispenses with that 
necessary preliminary. Before the District Judge makes up his 
mind to send a requisition, it is his duty to give notice to the 


Village Munsif to show cause why he should not recom- 


mend to the Collector that action should be taken against 
him under S. 8 of the Act and hear him, and if he offers any 
evidence, receive and consider it. In this case there was no 
doubt a petition submitted to him by the Village Munsif to the 
effect that the finding of the Court of Small Causes was not 
proper. The learned District Judge also says that he considered 
the grounds alleged in the petition. But that is not enough. 
Having come to the conclusion that he must take action, he 
must have given notice to the Village Munsif and called upon 
him to urge what he could against the finding of the Court of 
Small Causes. The fact that an appeal is provided against the 
order of suspension or dismissal shows that there should be a 
judicial determination of the question of misconduct to which 
the appellant must be a party. The finding in this case of the 
Judge of the Court of Small Causes with which the District 
Judge agreed was arrived at in a proceeding to which the 
appellant was not a party. 


We are therefore of the opinion that the order of the 
Collector must be set aside and that the learned District Judge 
should be diretted to give notice to the Village Munsif, Bik- 
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` shandar Koil, to show cause why he should not recommend to 


the ‘Collector to take action against him under S. 8 of the Act. 
The learned District Judge will hear and examine witnesses 
whom the appellant, if he thinks necessary, may produce. We 
accordingly set aside the order of the Collector, send the papers 
back to’him directing him to forward the same to the learned 
District Judge for necessary action in the light of the observa- 
tions contained in the judgment; we make no order as to costs. 
“KC. Order set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR.. JUSTICE KING. 


Prativadi Bhayamkaram Singara- 


_ charyulu and another .. Appellanis* (Ist Plaintiff's 
. L.R. and nil). 
É | v. 
Addala Sesharao and others .. Respondents (Defendants 
Ge 1, 3 and 2). 


‘Landlord and tenani—Suit for ejectment and recovery of rent in Civil 
Court—~Plea that Civil Court has no jurisdiction as concerned land was inam 
—Burden of proof: ` i 


The grantee of a certain land from a Zamindar sued in a Civil Court for 
the ejectment and recovery of rent from the defendant, who. pleaded that 
the’ Civil Court had no jurisdiction to try the suit as he had occupancy 
rights i inthe land concerned, the grant having passed the land to the plaintiff 
as an inam and not by way‘of a permanent lease, 


. Held, that the defendant's plea being one of denial of the jurisdiction of 
the ‘Civil Court, the burden of proof lies upan the defendant. 


Ramayya v. Lakshminarayana, (1934) 67 M.L.J.1: LL. R. 57 Mad. 443: L. 
R: 61'1.A. 177 (P.C.), relied on. 


` .Appeal against the order of the Court of the Subordinate 
Judge of Cocanada dated 24th October, 1938, and made in 
Appeal No. 159 of 1937, preferred against the decree dated 
25th August, 1937, and made in O. S. No. 100 of 1936 D. M. 
€. a baa i 
: V. Govindarajachari and K. Mangachari for Appellants. 
Respondents not represented. 
“The Court delivered the following 
` JupGMENT.—This appeal arises out of a suit filed by the 
plaintiff to eject the defendants and recover arrears of rent 
from them, and the subject-matter is a certain land in the 
village of Dontamura, measuring 5 acres in extent. That land 
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Singara-: he agrees with the learned District Munsif—in holding that 
cpt Ex. F, which though not the title deed in itself recites what 
Sesharao, must have been the terms of the title deed, is inconclusive. It 
uses the expression, “Nimebadi Kattubadi”, which suggests that 
the land is an inam; it also uses the expression ‘permanent 
patta’, which suggests that the land was granted on lease. But 
when we come to an examination of certain accounts of recent 
years, which have been filed, to show in what way this land was 
regarded by the successor of the Zamindar of Kirlampudi, we 
find clear indications that the estate regarded it not as an inam 
at all but as a lease. The documents in question are Exs. H, J 
and K. In all these documents, the land in question is no 
doubt, described as land with favourable rate of cist (Rayiti 
cist bhumulu) and this is also undoubtedly a third classification 
of land—the first kind of land is jeroyithi land in which the 
ryot pays full cist on the estate; the second is dharmilla inam 
and we find in this village in the case of dharmilla inam, no 
kattubadi at all is payable; and this expression, land with 
favourable rate of cist, forms as I have said, a third classifica- 
tion. The learned Subordinate Judge thinks that as it is 
distinct from both jeroyithi and dharmilla inams, the ambiguity 
created by Ex. F still remains. The learned Subordinate Judge 
has overlooked certain columns in these documents which seem 
to me to be conclusive. In Ex. H for instance, which is the 
‘amarakam register’ or rent-roll for the village, we find columns 
8 and 9 deal with the amount of money which must be annually 
paid to the estate. Column 8 is headed kattubadi and column 
9 jeroyithi cist, and it is under this column (9) that the amount 
due on the land in dispute has been entered. Having regard 
therefore to the payment of the annual dues, the estate does not 
recognise three kinds of payment but only two kinds, and 
although this land may be called ‘with favourable rates of cist’; 
when it comes to a decision as to whether it is kattubadi or 
cist which is payable, the documents make it clear that it is cist 
and not kattubadi. Similarly, in Exs. J and K, the amount due 
for this land, Rs. 8, is recorded in the column headed ‘jeroyithi 
cist’. It seems to me therefore that the learned Subordinate 
Judge might well have held that Exs. H, J and K were clear on 
the question of the treatment of this land by the estate, and 
might have rejected the contention that because as a matter of 


fact there was no payment on any of the lands specifically 
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described as dharmilla inam, there might be dharmilla inams on 
which kattubadi was payable included by the estate under the 
heading of lands with favourable rates of cist. 

I am of opinion, therefore, that both on the question of 
law regarding the burden of proof and on the issue of fact 
depending upon the interpretation of important documents, the 
learned Subordinate Judge was in error in allowing the appeal 
before him. This appeal is allowed and the decree of the 


learned District Munsif restored with costs throughout. 
K.S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: — MR. JUSTICE VENKATARAMANA RAO. 
The Dhanalakshmi Weaving Works carry- Appellant* (2nd 


ing on business at Kakkat, Malabar. Defendant) 
v. 
Hajee Mohammad Abdul Azeez Sahib :. Respondent (Plain- 
tiff). 


Trade mark—Infringemeni—Name associated with particular goods— 
Use in connection with similar goods—-Intention to deceive public—Injunction 
whether justified, 

Where a particular name has been associated with goods manufactured 
or sold by the plaintiff, he is entitled to the protection of its name against 
persons who use that name on goods which are so similar to that of the 
plaintiff that the purchaser might infer a common origin. 

Where it was shown that the word “Diamond” had become associated in 
the public mind with the white cotton twill shirtings which the plaintiff was 
dealing in and the defendant recently used the word “Diamond” with refer- 
ence to certain coloured striped shirtings with the deliberate object of induc- 
ing the public to believe that the goods they were selling were connected 
with the goods of the plaintiff’s company, 

Held, that it wasa proper case for restraining the defendant from 
using the trade name “Diamond” or any other colourable imitation of that 
word in relation to cotton shirtings manufactured and sold by the defen- 
dant, 

Appeal against the decree of the Additional Judge of the 
City Civil Court, Madras dated 2nd October, 1939 and passed in 
O. S. No. 261 of 1939. 

` G. Ramakrishna Aiyar and K. Govindan for Appellant. 

C. Srinivasachari for Respondent. 

The Court delivered the following 

JupaMENT,—This appeal. arises out of a suit filed by the 


plaintiff for restraining the defendants from using the trade 











* C. C. C. App. No. 74 of 1939, | 30th April, 1941. 
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name “Diamond” or any other colourable imitation of that 
word in relation to cotton shirtings manufactured and sold by 
the second defendant. The learned City Civil Judge decreed 
the suit in favour of the plaintiff and it is against this decision 
the second defendant has preferred this appeal. 


The finding of the lower Court is that the word ‘Diamond’ 
has become associated in the public mind with the cotton twill 
shirtings which the plaintiff was dealing in since the last 13 
years. This finding has been canvassed by Mr. Ramakrishna 
Aiyar on behalf of the appelat but the evidence justifies the 
finding. The evidence of the: laintiff’s witnesses was believed 
by the learned Judge and I see no reason to differ from his 
estimate of it. The main defence is that the plaintiff has no 
doubt been using the word ‘Diamond’ with reference to twill 
shirtings but it is only with reference to plain white mull; 
whereas the goods on which the second defendant imprinted the 
word ‘Diamond’ are coloured striped shirtings and therefore he 
does not infringe the trade name of the plaintiff. It seems to 
me that this defence is not a valid defence at law. Where a 
particular name has become associated with goods manufactured 
or sold by the plaintiff, he is entitled to the protection of its 
name against persons who use that name on goods which are so 
similar to that of the plaintiff that the purchaser might infer a 
common origin. There can be no doubt in this case that the 
goods sold by the defendant are so similar to that of the plain- 
tiff that the purchaser might infer a common origin. The goods 
sold by the second defendant are certainly twill shirtings; only 
he says that his goods are coloured and striped. I would refer 
in this connection to the case of the Dunlop Pneumatic Tyre 
Co., Lid. v. The Dunlop Lubricant Col. In that case the 
Dunlop Pneumatic Tyre Co., used the word ‘Dunlop’ in connec- 
tion with the goods manufactured by them which goods con- 
sisted of pneumatic tyres for cycles and other accessories such 
as pumps, inflators etc, but they never sold burning oil or 
lubricants. The defendant started a company as the Dunlop 
Lubricant Company and used the word ‘Dunlop’ in connection 
with the oils and lubricants sold by them. Romer, J., remarked 
that though the plaintiff did not sell the same class of goods as 
the defendant, it would be wrong*to allow the defendant com- 





: I, 16 Reports of Patent, Design and Trade Mark Cases 12, 
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pany to use the word ‘Dunlop’ because that would induce the 
public to believe that the goods are those of the plaintiff com- 
pany. In meeting the argument that the goods were of a diffe- 
rent description the learned Judge remarked as follows: 

“They (the plaintiff company) themselves are sellers of cycle accesso- 
ries, though as a matter of fact up tothe present time they have not sold 
burning oi! or lubricants. But they may do so,and in the meantime it ap- 
pears to me that they are entitled to come into Court and say that a name 


substantially identical with theirs ought not to be allowed to be used by the 
defendant in the way in which he is using it.” 


The same learned Judge gave an injunction in a similar 
case reported in Eastman. Photographic Materials Co., Ltd. 
v. (John) Griffiths Cycle Corporation, Lid and the Kodak 
Cycle Co., Lidl, where the plaintiff company invented the word 
‘Kodak’ and applied it to certain of its cameras sold by them and 
the Kodak cameras were especially available for use on cycles 
and they were much used by cyclists. The defendant company 
began to use the word ‘Kodak’ in connection with the sale of 
their cycles. It was found by the learned Judge that the word 
‘Kodak’ had become associated in the public mind as the goods 
manufactured by the plaintiff company in connection with the 
cycle trade though the plaintiff company were not selling cycles. 
In the course of the judgment the learned Judge observed thus: 

“ Many shops sell and deal in both bicycles and photagraphic cameras 
and materials. Toa certain extent the plaintiff company is identified with 
the name ‘Kodak’ as connected with cycles, and so great is the connection 
between the two classes of business, thatin all probability, I may say, the 
plaintiff company may wish hereafter to manufacture and sell cycles special- 
ly adapted to carry their Kodaks. That was the position of affairs when the 
defendant began todo what Iam going to call attention to.... In my 
opinion, it (the defendant company) wanted to use the word “Kodak” and 
acquire a monopoly of it, as applied to cycles, in the hope and intention of, in 
some shape or other, identifying their company with the plaintiff company 
whose ‘Kodaks’ were so well known in the market to cause the public to 
suppose either that the defendant company, under its own name or under the 
name of the Kodak Cycle Company Ltd., was the plaintiff company, or was, 
at any rate, connected with the plaintiff company, or to lead the public to 
suppose that the goods which the defendant company was going to sell were 
the goods of the plaintiff company, and so to obtain the benefit of the large 
reputation, and the benefit also of the expenditure of the plaintiff company”, 

He also remarked that: 


“No intelligible reason has been or can be suggested why the defendants 
took the term ‘Kodak’ to be applied to their cycles”. 


The facts in this case are similar. The plaintiff has been 


using the word ‘Diamond’ for*the last 15 years and it was not. 


until 1937 the 2nd defendant mill conceived the idea of putting 
ka Na Eng na ee 


1, 15 Reports of Patent, Design and Trade Mark Cases, 105, 
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the word “Diamond” on their goods and from the evidence given 
by the 2nd defendant’s witness it is clear that they chose the 
word ‘Diamond’ with the deliberate object of inducing the 
public to believe that the goods they were selling were connected 
with the goods of the plaintiffs company. Iam giving here 
an extract of his deposition which clearly shows what the 
object of the defendant company was in using the word 
‘Diamond’. 

“Q, Did you make any enquiry in the markets what trade names or 
trade mark have a good reputation in? 

A. I made no enquiry. 

Q. Is there any reason for your using the word “Diamond”? 

A. No. I say I never saw the Diamond trade name or trade mark of 
the plaintiff. I say also I never heard about it. 

Q. If you remove the ‘Diamond’ from the words “Diamond Standard” 
imprinted on your goods, your goods would not find a good market? 

A. Icannot tell—how do I know”. 

He is unable to give any intelligible reason why he used the 
word ‘Diamond’ and the inference is irresistible that he has 
done it for the purpose of connecting himself with the plaintiff 
and his business. In Warwick Tyre Company, Limited v. 
New Motor and General Rubber Co. Lid.,1 the same principle 
was applied by Neville, J. In that case the plaintiffs 
manufactured and sold tyres for cycles and motor cycles. 
under the name of ‘Warwick’, They never used that name in 
connection with motor tyres. The defendant company began 
to advertise the sale of motor tyres under the name of 
‘Warwick’. The plaintiffs sought to restrain the defendant 
company from doing so. It was held that they were entitled 
to the injunction. The learned Judge found that: , 

“ Having regard.to the name ‘Warwick’ upon the market, a motor tyre 
introduced as a Wat. motor tyre would lead to the supposition that the 
persons who were dealn. “with it were the same persons as those who had 
for many years past been dealing with the Warwick cycle tyre”. 

In dealing with the argument that the plaintiff company 
never sold motor tyres, the learned Judge remarked as 
follows: 

“Tt is also said that since the plaintiffs are not dealing in the article 
which the defendants are putting upon the market in their name there can be 
no damage for the loss of the sale of the goods, and therefore this action 
will not lie. Now I do not think that that argument is tenable. It seems to 
me that the question is, are the defendants putting their goods upon the 
market in such a way as to lead to the supposition that they are the goods of 
Soe a a ee ee Po be ee ee ee 

í 1, (1910) 1 CRD. 248, ’ 
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the plaintiffs? If so I think the plaintiffs are entitled to an injunction res- 
training the defendants from so acting..........AsI understand it, practi- 
cally the sole asset possessed by the plaintiffs is the goodwill which attaches 
to the name ‘Warwick’ in the tyre market”. 


In my view the learned City Civil Judge has approached 
the decision of the case from a correct standpoint and it has 
not been shown that his application of the principles of law to 
the facts of the case is in any way wrong. 
| I, therefore, confirm the decree of the learned City Civil 
Judge and dismiss the appeal with costs. 

B.V.V. ~ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE SOMAYYA. 





Rentala Narasimha Rao a Appellant* 
D. 
Rentala Venkataramana Rao .. Respondent. 


Madras Hereditary Village Offices Act (II of 1895), Ss. 10 (2), 13 and 
21—Scope—Suit in Civil Court for declaration that a person has been ap- 
pointed in contravention of S. 10 (2)—Jurisdiction of Civil Court. 

Where the plaintiff ‘claimed a right of succession under the Madras 
Hereditary Village Offices Act and alleged that the defendant was appointed 
by the Revenue authorities in alleged violation of his right, his remedy is to 
sue under 5, 13 of the Act in the Revenue Court for recovery of his office 
from the person alleged to have been wrongfully appointed. S. 21 of the Act 
bars the Civil Court from entertaining such a suit. The plaintiff by merely 
confining his relief as one for a declaration of the invalidity of defendant’s 
appointment cannot be permitted to agitate the matter before a Civil Court. 
The granting of amere declaratory relief is discretionary and the Civil 
Court will refuse to grant it when the remedy which he asks is unnecessary 
and where the relief which he really wants is to be sought in the Revenue 
Court. 

Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry in A. S. No. 40 of 1938 preferred 
against the decree of the Court of the District Munsif of 


Rajahmundry in O. S. No. 271 of 1936. 

K. Kameswara Rao for Appellant. 

K. Venkatarama Raju for Respondent. 

The Court delivered the following 
. JUDGMENT,— The respondent, a minor, filed the suit out of 
which this second appeal arises for a declaration that the order 
appointing the appellant as the Karnam of the village of Kapa- 
varam is illegal and ultra vires, to register him as the Karnam 
and to appoint a deputy for him. 





* S, A. No. 2¥8 of 1939, i 31st July, 1941, 
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Narasimha The plaintiff’s case is that “his grandfather Rentala 
| a Achyutharamayya who was the holder of the office in guestion 
Venkata- died in 1928 leaving two sons, the first and second defendants, 
mana that the plaintiff's father the second defendant who was the 


elder of the two sons was then holding the Karnam’s office of 
another village, that the Revenue Divi.ional Officer appointed 
the first defendant the younger son ignoring the senior line of 
the plaintiff and that the first defendant’s appointment is 
contrary to the provisions of S. 10 (2) of the Madras Here- 
ditary Village Offices Act. 

The first defendant contended that the plaint should have 
been filed in‘ the Revenue Courts under S. 13 (1) of the Act 
and that the Civil Courts have no jurisdiction to try the suit, 
The plaintiff then withdrew the reliefs regarding the registry 
of the office in his name and the appointment of a deputy and 
confined the suit to one for a declaration of the invalidity of 
the defendant’s appointment. 


The question is whether the Civil Courts ought to entertain 
sucha suit. In the plaint, the defendant is said to have been 
illegally appointed ignoring the plaintiff’s right by succession 
under the Act. It is the Madras Hereditary Village Offices Act 
that confers the right by succession claimed by the plaintiff. If 
a third party was appointed by the Revenue Divisional Officer 
in violation of his right, his obvious remedy was to sue ina 
Revenue Court for the recovery of the office from the person 
who according to him was wrongfully appointed. In sucha 
case. the question whether the plaintiff or the defendant was 
under the Act entitled to be appointed would be decided. 
Indeed, in most of the suits under S. 13 of the Act, that would 
be the main question arising for decision. : 

Ordinarily, when a right is created by a special statute 
and a remedy is provided by that very statute for cases of 
violation of that right, the party aggrieved must pursue the 
remedy given by the statute. In fact S. 21 bars the Civil 
Courts from entertaining such a suit. In this case, the plaintiff 
wants to recover the office; in fact, the plaint started as such, 
Can the plaintiff be permitted to have the matter agitated before 
the Civil Courts by merely -confining the relief to one for a 
declaration of the invalidity of thé defendant’s appointment? . 

A suit in the Revenue Court for recovery of the office 
will give the plaintiff adequate and complete relief. In such a 
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suit the plaintiff will necessarily get an adjudication whether 
the defendant’s appointment can prevail over his rights. 

It is not as if he is suing for establishing a right on behalf 
of his family where the only remedy available is a declaration 
of the invalidity of the defendant’s appointment which suit does 


not lie under S. 13 of the/Act. In this case, the plaintiff seeks. 


to enforce his own personal right to succced to the office which 
is expressly provided for by S. 13. He cannot, therefore, be 
permitted to do indirectly what he cannot do directly. If the 
plaint is for recovery of the office which is the relief arising on 
the plaint allegations, he must file the suit in the Revenue 
Court; and that Court will as it is bound to do, decide the 
question whether the defendant or the plaintiff was entitled to 
be appointed. 

By a mere trick in pleading and framing the relief as one 
for a declaration of the invalidity of the defendant’s appoint- 
ment, the plaintiff is really trying to get behind the plain provi- 
sions of Ss. 13 and 21 of the Act. 

Further, such a declaration is really unnecessary to ask; if 
the plaintiff files the suit under S. 13 asking for recovery of the 
office, the Court will in adjudicating his claim, decide whether 
the appointment of the defendant was illegal. The plaintiff 
need not ask for a separate relief by way of a declaration that 
the defendant’s appointment is illegal. By asking for a declara- 
tion that the defendant’s appointment is illegal which really is 
unnecessary he cannot have a trial in the Civil Courts. 


The granting of a mere declaratory relief is discretionary > 


the Court is not bound to grant it in every case even when the 
plaintiff proves a right. The Civil Courts should refuse to 
entertain a suit of this kind where the remedy which the 
plaintif asks in the Civil Court is unnecessary and where 
the relief which he really wants is to be sought in the Revenue 
Courts. Otherwise, the provisions of Ss. 13 and 21 of the Act 
will be rendered useless in the vast majority of the cases for 
which they are intended. The plaintiff has only to confine the 
prayer to one of a declaration that the defendant’s appointment 
is invalid; and he can always file such a suit in the Civil Court. 

The decisions of the lower Courts are reversed and the suit 
is dismissed with costs throughout. l 

No leave. 

. i PO Appeal allowed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE ABDUR RAHMAN, 
Namburi Subbayya and another ... Appellants* (L. Rs. of 


Plaintiff) 
v. 
Chaganti Chandrayya (deceased) ... Respondents (Defen- 
and others. dants). 


Hindu law—Brahmin widow dying leaving siridhana properiy—Succes- 
sion—Illegitimate daughter, if excludes illegitimate son—W ritten statement 
whether could be amended in appellate Court so as to permit inconsistent. 
case—Propriety. 

On the death of a Brahmin widow leaving her surviving an illegitimate 
son and an illegitimate daughter, the latter will succeed to her mother’s 
stridhanam in preference to the illegitimate son of her mother. 

There is nothing in principle to draw any distinction for this purpose 
between the status of degraded women according to their castes. 

The reason permitting a legitimate daughter to take her mother’s stri- 
dhanam in preference to the legitimate son of the mother applies with equal, 
if not greater force, to illegitimate daughters when they compete. with 
illegitimate sons. 

Nammaiya Chetty v. Thiruvengadathan Chetty, (1912) 24 M.L.J. 223, 
Meenakshi Ammal v. Ramaswami Joster, (1937) 1 M.L.J. 28: A.I.R. 1937 
Mad, 640, Meenakshi v. Muniandi Panikkan, (1914) 27 M.L.J. 353: I. L R. 38 
Mad. 1144, referred to. 

' Leave to amenda pleading is more or less a discretionary matter and the 
power to grant leave ought to be liberally exercised. Where however an 
amendment sought to be made ina written statement raises a plea not only 
new but inconsistent with the allegations contained therein and introduces a 
new and inconsistent case it ought not to be allowed. I]t might have been 
possible for a defendant to raise an inconsistent or an alternative case when 
he filed his written statement in the beginning, but he could not be permitted 
to advance new positions at the time of arguments béfore the trial Court or 
ask for the written statement to be amended before the appellate Court. 

Accordingly leave to amend the written statement so as to set upa plea 
of. jus tertii in answer to the plaintiff’s claim for recovery of possession of 
property ought not to be granted on an application preferred to the appellate 
Court, ` 


Appeals against the decrees of the Court of the Subor- 


‘dinate Judge of Nellore dated the 14th December, 1935 and 


passed in A, S. Nos. 209 and 210 of 1934, respectively (A. S. 
Nos. 19 and 200f 1932, respectively, District Court, Nellore) 
preferred against the decree of the Court of the District Munsif 
of Kanigiri dated the 14th November, 1931 and passed in O.S. 
No. 66 of 1931. 


B. V. Subramaniam for pelan 





“ÊSA, Nos. 41 and 42 of 1937. ` 48th April, 1941, 
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` T. Tyagaraja Aiyar and K. Kuppuswami for Respon- 
dents. : 


The Court delivered the following 

JupcmMENT.—Kotamma, a Brahmin girl, became a widow 
while she was very young. When she grew older, she fell into 
evil ways and had two illegitimate children one of whom 
‘Namburi Subbamma is the present plaintiff and the other 
Sundararamayya is the seventh defendant in the present litiga- 
tion. Kotamma, died on the 12th October, 1919 and left some 
stridhanam property at the time of her death which forms the 
subject matter of the present suit. 

The property left by Kotamma, was sold by her son 
Sundararamayya to six defendants (defendants 1 to 6) under 
several sale deeds. Namburi Subbamma brought a suit out of 
which the present appeals arise for the recovery of their 
possession. If the children were not illegitimate, Kotamma’s 
stridhanam property would, under the ordinary rule of Hindu 
law devolve on her daughter Namburi Subbamma in preference 
to her son. But it was contended that as Kotamma was an 
outcaste and lived in a degraded condition, the plaintiff would be 
no heir to her mother and the seventh defendant would succeed 
to her property (paragraph 5 of the written statement). This 
plea did not prevail and the suit was decreed by the District 
Munsif of Kanigiri. Defendants 4 to 6 did not appeal against 
the decree and the decree as regards the properties purchased 
by them has become final. Two appeals were preferred against 
that decree to the Court of the Subordinate Judge at Nellore 
one by the first defendant and the other by the second and 
third defendants (A. S. Nos. 209 and 210 of 1934). With 
these appeals, the defendants filed two petitions for permission 
to amend their written statements by including an allegation 
that there were other heirs of Kotamma in the legitimate line 
who would take precedence over her illegitimate daughter. in 
respect of succession to Kotamma’s stridhanam properties. 
These were accepted by the learned Subordinate Judge on the 
ground that it was for the plaintiff to establish her title to the 
property and that it would not be enough for her to show 
merely that she had a better title than that of the defendants. 
But he overlooked the important fact that the plea that was 
being attempted to be advanced by these applications in his 
Court was not only a new one but inconsistent with the allega- 
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tions contained in the written statements. Mere delay would 
not have been a ground for refusing an amendment; but when 
the amendment was being proposed with the object of introduc- 
ing an entirely new and inconsistent case, it could not have 
been possibly allowed. It is indisputable that leave to amend 
a pleading is more or less a discretionary matter and the 
power to grant leave ought to be liberally exercised. Nor 
can itbe disputed that oncea discretion has been exercised 
by a Court in favour of a party, the appellate Court would not 
lightly interfere with that discretion; but when the Court dis- 
regards the first principles and does something which is wholly 
unjustifiable, it is equally the duty of an appellate Court to 
interfere and set the wrong right. The defendants, in their 
written statements, as observed by me before, came to Court 
with the allegation that the 7th defendant was the heir to his 
mother’s stridhanam properties and not the plaintiff. It might 
have been possible for them to raise an inconsistent or an alter- 
native- case when they filed their written statements in the 
beginning; but not having done so, they could not be either per- 
mitted to advance. new positions at the time of arguments 
before the trial Court or to ask for. their written statements to 
be.amended before the lower appellate Court so as to enable 
them to plead that although the 7th defendant was not entitled 
to deal with his mother’s property, yet there was somebody else 
in the legitimate line who would take precedence over both the 
plaintiff and the 7th defendant and the plaintiff’s suit must for 
that reason fail. There is no reference inthe whole of the 
written statements to the existence of any person in the legiti- 
mate line and this plea was undoubtedly inconsistent with the 
one raised by these defendants that the 7th defendant was the 
sole owner of his mother’s stridhanam property. Moreover, the 
person who was alleged to be in existence in the legitimate line 
was not impleaded as a party to the suit but the defendants 
were authorised by the Court to show that such a person did 
exist in fact and would take precedence in law over the plain- 
tiff. This was not quite the right thing to do and is bound to 
raise further complications and increase multiplicity of proceed- 
ings. Since the order passed by the lower appellate Court 
permitting the defendants to set up a new and inconsistent case 
in appeal cannot be sustained, it must be quashed. 

The ‘next question to decide is whether the plaintiff was 
entitled to’ succeed to her mother’s stridhanam* properties in 
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spite of her illegitimacy in preference to the 7th defendant who 
‘was also, as stated before, an illegitimate son. There is no 
competition in this case between an illegitimate daughter and 
an illegitimate son in regard to the stridhanam property of the 
mother. The decision by a Division Bench of this Court in 
Arunagiri Mudali v. Ranganayaki Ammalt, is a clear authority, 
for the proposition that the illegitimate daughters were entitled 
to succeed to their mother’s property in preference to an illegiti- 
mate son of their mother. The only distinguishing feature of 
that case was that the putative father of the illegitimate son 
was different from that of the illegitimate daughters but the 
fact that the illegitimate daughters and the illegitimate son were 
the offspring of two different persons is, in my opinion, im- 
material. It was contended that an illegitimate daughter was 
entitled to succeed to her mother’s stridhanam property amongst 
Sudras alone and that no decision has gone to the extent of 
making the same rule applicable to the illegitimate daughters of 
a Brahmin degraded woman as Kotamma was. But I see 
nothing in principle to draw any distinction between the status 
of degraded women whether they belonged to one caste or the 
other—at least so far as the capacity of their illegitimate 
daughters to inherit their stridhanam is concerned. It may be 
that the illegitimate sons in the higher classes do not inherit 
their father’s estate as heirs and that the illegitimate son of a 
Sudra may, in certain circumstances, do so; but this is surely 
no ground for holding that an illegitimate daughter in the three 
higher classes may be deprived of her mother’s stridhanam and 
that an illegitimate son may be entitled to succeed to that pro- 
perty in preference to his unfortunate sisters. The reason 
which existed for permitting the legitimate daughters to take 
their mother’s stridhanam property in preference to her legiti- 
mate sons applies with equal, if not greater, force to illegiti- 
mate daughters when they are competing with illegitimate sons. 
Lam drawing support in this conclusion from the decision of a 
Bench of this Court in Nammaiya Chetty v. Thiruvengadathan 
Chetty2, where the degraded woman was a Vysia by caste. It 
is true that the observations in Dundappa v. Bhimawa’, were in 
respect of Sudras and were guarded; but there is nothing in 
that decision to suggest that a different rule of law would have 





1.. (1897) LL.R.21 Mad. 40. 2. (1912) 24 M.L.J. 223, 
y A * *3. (1920) LLR. 45 Bom. 557. 
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been applicable if the woman was not a Sudra by caste. The 
obsérvations in Meenakshi Ammal v.. Ramaswami Josiert, and 
Meenakshi v. Murugayya?, are general and do not confine the 
right of illegitimate daughters to succeed to their mothers’ 
stridhanam properties amongst Sudras alone. There are certain 
obiter dictain Meenakshi v. Muniandi Panikkan3, but since 
the competition in this case is between illegitimate children 
inter se, the observations in that decision do not call for any 
comment. Had it been necessary for me to consider the case 
attempted to be put forward on behalf of the defendants before 
the lower appellate Court in their applications for leave to 
amend their written statements, the statement of law in 
Meenakshi v. Muniandi Panikkan3, would have to be closely 
examined. But in view of the order granting the amendment 
having been set aside, the question does not arise for decision. 

For the above reasons, the appeal must be accepted and 
the decision of the first Court restored. The plaintiff will be 
entitled to her costs throughout, half from each set of respon- 
dents in each case. The court-fee to be paid on the appeals 
will be realised from the respondent in each appeal in regard 
to the items in each appeal—the valuation in the memorandum 
in appeal being incorrect. 

(Leave refused). 

K. C. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL. 


Karuppannan .. Accused* 

Penal Code (XLV of 1860), S.67—Imprisonment in default of payment 
of fine—Limits. 

S. 67 of the Penal Code, refers to fines actually imposed and not to fines 
which the Court might have imposed. 

Case referred for the orders of the High Court under 

S. 438 of the Criminal Procedure Code, by the District Magis- 
trate of Salem in his letter dated 9th May, 1941. 





1. (1937) 1 M.L.J. 28. 
2. (1940) 1 M.L.J. 288: RL.R. (1940) Mad. 739. 
3. (1914) 27 M.L.J. 353: LL.R. 38 Mad. 1144. 


* Cri. R. C. No. 477 of 1941 
Case Referred No. 25 of 1941. P 18th August, 1941. 
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Accused not represented. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 


The Court made the following 
ORDER, —This is a reference by the District Magistrate of 
Salem. 


The accused was convicted under S.6 of the Fisheries Act 
and sentenced to pay a fine of Rs. 30. The fine was not paid, 
and so the Magistrate sentenced him to three months simple 
imprisonment in default. The District Magistrate has referred 
this matter to this Court under S. 438, the District Magistrate 
being of opinion that it was not within the power of the Sub- 
Magistrate to sentence the accused to such a severe term in 
default. 


S. 67 of the Indian Penal Code, says: 


“ If the offence be punishable with fine only. ..... the term for which 
the Court directs the offender to be imprisoned, in default of payment of 
fine, shall not exceed the following scale, that is to say, for any term not 
exceeding two months when the amount of the fine shall not exceed fifty 


” 


rupees....... : 

The explanation of the Sub-Magistrate was called for. He 
seemed to be of the opinion that the scale mentioned referred 
not to the actual fine imposed but to fines that were permissible 
under the section under which the accused was convicted. That 
cannot be correct; because S. 67 refers to fines imposed and 
not to fines which the Court might have imposed if it had so 
pleased. 


The reference is, therefore, accepted and the sentence 
reduced from three months simple imprisonment to six weeks 
simple imprisonment. 

K. S. Reference accepted. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—SIR ALFRED Henry LIonEL Leaca, Chief 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR, 

P. R. M. P. L. R. M. Palaniappa 
Chettiar. Appellant* (Plaintif — 
v. Appellant) 
K. Periaswami Konar and another. Respondents (Respon- 
dents and defendants). 


Morigage—Covenant to redeeth after paying mortgagee’s money—If 
personal covenant to pay—Suit on mortgage—If sustainable. 








*L. P, A. Not 76 of 1939. 5 14th November, 1940, 
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A deed of usufructuary mortgage stated: “In any year after ‘giving 
you notice in Panguni, and after paying your money in Chitrai I shall redeem 
the properties”. On the question whether there was a personal covenant by 
the mortgagor to pay, 


Held, that there was no enforceable covenant to pay and the suit for 
enforcing the mortgage by sale of the mortgaged property was unsustainable. 
Decision of Wadsworth, J. affirmed. 

Appeal under Cl. 15 of the Letters Patent against the 
judgment and decree of the Honourable Mr. Justice Wadsworth 
dated 27th September, 1939 and passed in S. A. No. 640 of 
1935 preferred against the decree of the Court of the Subordi- 
nate Judge of Devakottai in A. S. No. 64 of 1935 (O. S. 
No. 275 of 1934 on the file of the Court of the District Mun- 
sif of Devakottai). 


A.C. Sampath Aiyangar and T. K. Sundararaman for 
Appellant. 


T. E. Ramabhadrachartar for Respondents, 
The Judgment of the Court was delivered by 


Krishnaswamt Aiyangar, J.—The only question that 
arises for consideration in this appeal is whether the mort- 
gage deed sued upon contains a personal covenant on the 
part of the mortgagor enforceable by the mortgagee. On the 
9th October, 1926 the first respondent executed in favour of the 
appellant a deed of othi (usufructuary mortgage) for a con- 
sideration of Rs. 1,000 received by the mortgagor. The 2nd 
respondent is the purchaser of the suit property subject to the 
mortgage. The document contains the following covenants: 

< Therefore, in lieu of interest for the said amount, you shall enter 
upon the undermentioned properties and enjoy the same for a period of 
seven years from this date, under the right of usufructuary mortgage with 
possession being entitled to both the varams. In any year after the expiry 
of the stipulated period I shall redeem by giving notice in Panguni, and 
paying money in Chitrat.” 

The appellant instituted the suit out of which this appeal 
has arisen for enforcing the mortgage by sale of the mortgage 
property. In the absence of a personal covenant, an usufruc- 
tuary mortgagee as such has no right to ask for such a relief. 
The District Munsif of Devakottai, who tried the suit, was of 
opinion that the mortgage deed did contain a personal covenant 
and accordingly decreed the suit. ‘The respondents preferred an 
appeal to the Subordinate Judge of Devakottai. The Subordi- 
nate Judge differed from the District Munsif and held that the 
mortgage did not import a personal covenant. In this view he 

be . 
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reversed the decision of the District Munsif and dismissed the 
suit. The appellant then filed a second appeal: to this Court, 
and it was heard by Wadsworth, J. The learned Judge con- 
curred in the decision of the Subordinate Judge and according- 
ly dismissed the second appeal. On leave granted under Cl. 15 
of the Letters Patent, this appeal has been preferred by the 
appellant. On his behalf, his counsel has once again urged 
that on a true construction of the deed it must be held to include 
a personal covenant. This as we said is the only question that 
has to be decided. 


The deed is in Tamil and the words which are alleged to 
‘contain the personal covenant are set out in the opening para- 
graph of the judgment under appeal. Its effect may be expres- 
‘sed as follows. The mortgagee was to have the right of enjoy- 
ing the property undisturbed for‘a period of seven years certain. 
During that period, the mortgagor was not to bave the right to 
redeem. After the expiry of the period the mortgagor could, 
if he chose, redeem in any subsequent year. But this option 
cannot be exercised except by giving notice of redemption in 
the Panguni previous and paying the mortgage money in 
the Chittrai, following. 


There are no words in the deed casting ‘an obligation on 
the mortgagor to pay and redeem, capable of being enforced at 
the instance of the mortgagee. The language employed, only 
reserves an option to the mortgagor but if he desires to exer- 
cise it, he can do so only by following the procedure indicated, 
and not otherwise. If he does not however choose to exercise 
the option the deed will remain an ordinary usufructuary mort- 
gage, and the mortgagee must be content with retaining posses- 
sion of the mortgage property until redemption by payment of 
the mortgage money. Inthis type of mortgage there is ordina- 
rily no personal covenant imported and the mortgagee has no 
right to sue for sale. If therefore in any case it is contended 
that there is such a covenant, it lies upon the party so contend- 
ing to make it out from the language used in the document. 
That is not the case here. We are therefore of opinion that 
the judgment of Wadsworth, J., is correct. 


In the result the appeal fails and is dismissed with costs. 


K. S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE SOMAYYA. 


K. P. Kesavalu Naidu .. Petitioner" (Plaintiff) 
v, 
A. R. Venkatarama Chettiar and Respondenis (Defen- 
another dants). 


Civil Procedure Code (V of 1908), S. 35 and O. 7, r. 10—Returning 
plaint for preseniation to proper Court—No jurisdiction to make payment of 
costs to defendants a £ondition precedent to presentation in proper Court. 

When passing an order under O.7, r. 10, Civil Procedure Code, returning 
a plaint for presentation to the proper Court, the Court has no jurisdiction 
to impose a condition that the plaintiff should before re-presenting the plaint 
pay the costs of the defendants as a condition precedent. Though S. 35, 
Civil Procedure Code states that the fact that the Court had no jurisdiction 


‘to try a suit should be no bar to the éxercise'of the power to award costs, 


there is no power to make payment;-of costs a condition precedent to the 
filing of the suit in the proper Court.. 


Petition under S. 25 of Act IX of 1887 praying that the 


High Court will be pleased to revise the decree of the Court of 


the Subordinate Judge of Kumbakonam in S. C. S. No. 218 of 
1937. 

K.S. Rajagopala Aiyangar and K. S. Ramaratnam for 
Petitioner. 

N. Rajagopala Aiyangar for Respondents. 

The Court delivered the following 

JupcMENtT.—This is a civil revision petition filed against 
the decree of the Subordinate Judge of Kumbakonam passed i in 
S. C. S. No. 218 of 1937. The plaintiff whose suit was dis- 
missed in the lower Court is the petitioner before me. 

The suit is for the recovery of a sum of Rs. 941-11-4 
against the defendants. The suit was originally filed in the 
Presidency Town Small Cause Court, Madras. That Court held 
that it had no jurisdiction to try the suit and passed an order 
returning the plaint to be presented to the proper Court. When 
making that order, it is admitted that there was a condition 
attached to it, namely, that the costs of the defendants should 
be paid before the suit was presented in the proper Court. 
Without paying the costs so directed, the plaintiff presented the 
plaint in the Court of the Subordinate Judge of Kumbakonam. 
Objection was taken that such institution is improper and the 
. amount, was tendered in December, 1937. The cause of action 





a een 


ees Se eer er ee reen amine 
* C. R. P. No. 567 of 1939. 4th February, 1941. 
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is said to have arisen in the beginning of 1935. So even taking 
it that the suit itself was re-presented in the Kumbakonam Court 
on the day when the amount was tendered, the suit would be 
within time and the Court might well have treated the suit as 
having been presented on that day. In this view, the dismissal 
of the suit appears to me to be improper. 


But that apart, I do not see what jurisdiction the Court 
has in passing an order under O. 7, r. 10 to impose a condi- 
tion that the plaintiff whose plaint is returned for presentation 
to the proper Court shall, before presenting it to that Court, pay 
the costs as a condition precedent. O. 7, r. 10 imposes the duty 
on every Court that it shall at any stage of the suit return a 
plaint to be presented to the proper Court. If O, 7, r. 10 had 
stood alone, it would be open to argument that the Court 
making such an order would have no jurisdiction even to 
direct that the plaintiff should pay the costs to the defendants. 
But S. 35 which provides for the jurisdiction of a Court to 
award costs says that the fact that the Court had no jurisdic- 
tion to try the suit shall be no bar to the exercise of the power. 
This only means that when directing a plaint to be presented to 
the proper Court, the Court making that order may also direct 
the plaintiff to pay the costs of the other side. It has no power 
to add a further rider that the payment of costs should be a con- 
dition precedent to the filing of the suit in the proper Court. 
When the Legislature wants to give such power to the Court, it 
has made express provision. In O. 23 where the Court allows 
the plaintiff to withdraw the whole or any part of his claim 
with liberty to file a fresh suit, there is the rule that the Court 
may allow the suit to be withdrawn with liberty to institute a 
fresh suit on such terms as it thinks fit and it has been held 
under that rule that the Court may impose a condition that 
the payment of costs ordered should be a condition precedent 
for the filing of a fresh suit in respect of the same subject 
matter. O. 33, r. 15 provides that where an application for 
leave to sue in forma pauperis is rejected, it shall be a bar to 
any subsequent application of the like nature and that the appli- 
cant shall be at liberty to institute a suit in the ordinary manner 
in respect of such right, provided that he first pays the costs, if 
any, incurred by the Government and by the opposite party in 
opposing his application for leave to sue as a pauper. In con- 
sidering this provision (O. 33, r. 15) a Bench of this Court has 

° . 
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held in Ramakrishna Nadar v. Ponnayya Thirumalat Vandaya 
Thevar, that the suit must be taken to have been instituted the 
next moment after the payment of the costs. The suit was 
instituted without paying the costs but the costs were paid 
afterwards. Then they say: 


“ We think it will be sufficient to say that the suit must be treated as one 
instituted on the 2nd of March, 1932 and dealt with on that basis”. 


In this case on the date when the amount was tendered the suit 
was well within time. 

The decree of the lower Court? is set aside and the suit is 
remanded to be disposed of on the merits. The respondents 
will pay the costs of the petitioner in this Court. The amount 
of costs that was tendered by the plaintiff and was refused to 
be accepted’ by the defendants will be paid to the respondents’ 
counsel here within a fortnight. The other costs will abide the 
result. 


K.S. _ Petition allowed and suit remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTICE PATANJALI SASTRI, 


T. V. Ranga Rao Naidu (died) and others .. Petitioners* 
: v. i 
Seth Balaksonlal Janaki Prasad—represented 
by his Power of Attorney holder Pannalal 
Fomra and others. Respondents. 
Civil Procedure'Code (V of 1908), S. 152—Mistake or error in document 


—Morigage deed—Mistake copied in the plaint and decree—Whether could 
be corrected. 


S. 152 of the Civil Procedure Code is applicable ‘also to cases where the 
mistake or error occurred in the document evidencing the transaction 
itself and was copied in the plaint and the decree in the suit brought’ te 
enforce the transaction. Satyanarayana v. Purnayya (1930) 61 M.L:J. 805, 
followed. Shujaatmand Khan v Govind Behari A.I.R. 1934 All. 100, not 
approved. 

Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order dated 4th 
February, 19390f the Court of the Subordinate Judge of Ellore 
in I. A. No. 1167 of 1938 in O. S. No. 11 of 1933. 


P. V. Rajamannar and K. Subba Rao for ah 
P. V. Subramanian for Respondents. 





. 1. (1935) 69 M.L.J. 791. i ; 
“*®C.R. P. No. 776 of 1939, i 14th February, 1941. 
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The Court delivered the following 


JupGMENT.—-There is no ground in my opinion for restric- 
ting S. 152 of the Civil Procedure Code to mistakes or errors 
which occur for the first time in the plaint or the subsequent 
proceedings in Court. This Court has applied S. 152 also to 
cases where the mistake occurred earlier in the document eviden- 
cing the tratisaction itself and was copied in the plaint and the 
decree in the suit brought to enforce the transaction (see 
Satyanarayana v. Purnayyal). The Allahabad High Court has 
taken the view that the section is inapplicable to such cases (see 
Shujaatmand Khan v. Govind Behari?), but with all respect 1 
am of opinion that the view taken by this Court is the sounder 
one and I have no hesitation in following it in preference to 
that of the Allahabad High Court. 

On the merits, the Court below has clearly found that the 
extent mentioned in the mortgage deed which was subsequently 
copied in the plaint and the preliminary and final decrees was a 
mistake’ and this finding cannot be questioned in revision. 

The civil revision petition is dismissed with costs. 

K.C. ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 


K. M. Rangiah Chettiar ... Petitioner* (Plaintiff) 
v. 
Syed Karim Sahib .. Respondent (2nd Defen- 
< dant). 


Madras Agriculturists Relief Act (IV of 1938), Ss.8,9 and 10 (2) (ii)— 
Endorsement of promissory note to vendor of immoveable propertyin part 
payment of price—Suit on note—Endorser if precluded from eligibility to 
benefits of the Act by reason of S. 10 (2) (ii). 

A promissory note executed by the first defendant in favour of the 
second defendant was subsequently endorsed to the plaintiff in part payment 
of price of immoveable property due to him. In a suit on the promissory 
note, on the question of the endorser’s (2nd defendant) right to have the debt 
scaled down, ` : 

Held, that since on the date of the endorsement the second defendant 
promised to pay the amount of the promissory note to the plaintiff and at 
the inception of the 2nd defendant’s liability there was a charge provided 
under S. 55 (4) (b) of the Transfer of Property Act, S. 10 (2) (ii) of Act IV 
of 1938 excluded that liability from the operation of Ss. 8 and 9 of that Act. 

e 





1. (1930) 61 M.L.J. 805. 2. A.I.R. 1934 All. 100. 
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Petition under S. 25 of Act IX of 1887, praying that the 
High Court will be pleased to revise the decree of the Court of 
the District Munsif of Tirupattur dated 27th March, 1939, and 
made in S. C. S. No. 531 of 1938. 

A. Ramakrishna Aiyar for Petitioner. 

W.S. Krishnaswami Naidu for Respondent. 

The Court delivered the following 

JupGMENT.—This civil revision petition arises out of a 
Small Cause suit on a promissory note executed by the first 
defendant in favour of the second defendant who endorsed the 
note to the plaintiff. The present petitioner, who is the plain- 
tiff, does not object to the decree passed against the first defen- 
dant who has been given the benefit of Act IV of 1938, But as 
against the second defendant he contends that by reason of S. 10 
(2) (ii) of Act IV of 1938, the liability of the second defen- 
dant—the endorser—is one in respect of which a charge is 
provided under S. 55 (4) (b) of the Transfer of Property Act 
and that therefore cannot be reduced. It was held in Poovana- 
lingam Pillai v. Nagaratnam Pillail, that the liability of the 
endorser of a promissory note is a personal liability incurred on 
the date of the endorsement. This Court has also held in a 
number of cases that S. 10 (2) (ii) of Act IV of 1938 protects 
any liability for which at its inception a charge was provided 
regardless of whether the charge could actually have been 
enforced in the particular suit. It is contended for the respon- 
dent that when the promissory note was executed, it had noth- 
ing to do with a sale of immovable property and therefore it 
was not a liability in respect of which at its inception a charge 
was provided. This contention seems to me to rest on a con- 
fusion of ideas. When this promissory note was executed, the 
second defendant was not the debtor but the creditor. His 
liability arose when in partial payment of the price of the sale 
of immoveable property he endorsed the promissory note to the 
plaintiff. The effect of this endorsement was that he made 
himself liable for a promissory note debt in respect of which 
upto that date he was under no liability at all; that is to say, 
on the date of the endorsement, the second defendant promised 
to pay the amount of the promissory note to the plaintiff and 
at the inception of this liability, that is, the liability of the 
second defendant, there was a charge provided under S. 55 





1. (1940) 2 M,L.J. 575. . 
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44) (b) of the Transfer of Property Act. It follows there- 
fore that S. 10 (2) (ii) of Act:IV of 1938 excludes the liabi- 
lity of the second defendant from the operation of Ss. 8 and 9 
of that Act. ah 


The petition is enoe allowed with costs and the plain- 
tiff will be given a decreé as against the second defendant for 
the full amount claimed and full costs in the Court below. The 
decree as against the first defendant is not modified. 

K. C. i Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

- PRESENT:—SIR ALFRED Henry LIONEL Leacu, Chief 
Justice AND MR. JUSTICE CHANDRASEKHARA AYYAR. 


Narikkal Chathan of Muthuvannacha 
Amsom and Desom. ` Appellant* (Defendant) 
U SE l 
Veethiyottillath Kesavan Namboodiri 
Karnavan and manager of his illom 
of Muthuvannacha Amsom and 
Desom. `° Respondent (Plaintiff). 
Malabar Tenancy Act (XIV of 1930), S. 20 (5)—“Landlord requires the. 
holding bona fide”—Inter pretation. i 
The words “the landlord requires the holding bona fide for his own 
cultivation”, etc, in S. 20 (5) of the Malabar Tenancy Act mean that the 
landlord should have a genuine intention to cultivate the land and not that 
he should show a real need to do so. 
Achuthan v. Katheeja Bi, (S.A. No. 538 of 1939), i; Raman Naver 
v. Kesavan Embrandri, (S. A. No. 42 of 1939), disapproved; Rekhabchand 
Doogar v. D’Cruz, (26 C.W.N. 499), distinguished. 


Appeal against the decree: of the District Court of North 
Malabar dated 13th November, 1937 and made in A. S. No. 103 
of 1937 preferred against the decree of the Court of the Dist- 
zict Munsif of Payyoli in O. S. No. 704 of 1936. 

P. Govinda Menon for Appellant. 

` D. H. Nambudripad for Respondent. 

The Judgment of the Court was delivered by, 

The Chief Justice.:—This second appeal has been placed 
before a Bench because there are conflicting decisions of Judges 
sitting alone with regard to the interpretation of S. 20, Cl. (5) 
of the Malabar Tenancy Act, 1929. S. 20 opens with these 


*S. A. No. BO of 1938, a : ; . 3Ist July, 1941. 
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words: 


“No suit for eviction of a customary verumpattamdar, kuzhikanamdar 
or kanamdar shall lie at the instance of his landlord except on the following. 
grounds.” 


There are six clauses in which the grounds are set out and 


clause (5) is in these terms: 


“That the period of the verumpattam, kanam or kuzhikanam, as the 
case may be, has expired and there has been no renewal and the landlord. 
requires the holding bona fide for his own cultivation or for that of any. 
member of his family or tarwad or tavazhi who has a proprietary and bene- 
ficial interest therein.” 


The question which falls for decision is whether the words 
“requires the holding bona fide” mean that the jenmi may, in 
the circumstances stated at the beginning of the clause, resume 
occupation if there is a genuine intention to cultivate or whether 
he must show a real need to do so. 


In Raman Nayar v. Kesavan Embrandrii, an unreported 
case, Venkataramana Rao, J., held that a mere desire on the 


1. S.A.No. 42 of 1939. The Judgment of Venkataramana Rao, J. of 
3rd April, 1941, was as follows :— 

The only question argued by Mr. Govinda Menon in this Second’ 
Appeal is that the finding of the learned District Judge that the plaintiff 
requires the land bona fide for his cultivation is wrong because it is. 
based on a wrong interpretation of clause (5) of S. 14 of the Malabar 
Tenancy Act. Afterlistening to the learned counsel on both sides I am of 
opinion that the contention of Mr. Govinda Menon should prevail and that 
the case should be sent back for a revised finding. S. 14 so far as it is 
material for the decision in the appeal runs thus: 


“$.14: “No suit for eviction of a cultivating verumpattamdar from 
his holding shall lie at the instance of his landlord except on the following 
grounds: Clause (5): that, at the end of an agricultural year, the landlord 
requires the holding bona fide for his own cultivation or for that ofany 
member of his family or tarwad or tavazhi who has a proprietary and benefi- 
cial interest therein” 


In construing this section it must be borne in mind that the object of the 
Malabar Tenancy Act is to confer a right of permanent occupancy on the 
tenant. Itis with this object that the rule has been enunciated that no suit 
for eviction shall lie except on certain specified grounds. Therefore these 
exceptions must be strictly construed and the landlord who relies on a parti- 
cular ground must satisfy the Court beyond reasonable doubt that that 
ground exists. Clause (5)-has been enacted in the interest of the landlord to. 
preserve to him the right to have the land for his own cultivation in cases 
where there is a real need or necessity for the landlord. The language used’ 
is “requires the holding bona fide”. A mere desire on the part of the landlord 
even if bona fide, to have the land for his own cultivation is not enough and 
in coming to aconclusion on the question,of the landlord’s need being bona 
fide, the Court should in each case consider whether the circumstances are 
such that the land must be restored to the landlord for his own cultivation 
or cultivation by any member of the family or tarwad. The real test is the 
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part of the landlord to have the land for his own cultivation, 
even if bona fide is not enough. The learned Judge said that 
in coming to a conclusion on the question of the landlord’s 
need being bona fide, the Court should in each case consider 
whether the circumstances are such that the land must be 
restored to the landlord for his own cultivation or cultivation 
by any member of the family or tarwad, the test being the need 
of the landlord. In forming this opinion the learned Judge 
placed reliance on the decision of the Calcutta High Court in 








need of the landlord. In this connection I may refer to the observations of 
Buckland, J., in Rekhabchand Doogar v. J.R, D’Cruz, (1922) 26 C.W.N. 499, 
a decision on S., 11 of the Calcutta Rent Act. The said section so far as it is 
relevant for the present discussion runs thus: 

“ Notwithstanding anything contained in the Transfer of Property Act, 
1882, the Presidency Small Cause Courts Act, 1882, or the Indian Contract 
Act, 1872 no order or decree for the recovery of possession shall be made so 
long as the tenant pays the rent to the full extent allowable by the Act and 
performs the conditions of the tenancy, 

Provided nothing in this section shall apply * where the premises 
are bona fide required by the landlord either for purposes of building or re- 
building or for his own occupation or the occupation of any person for 
whose benefit the premises are held.” 

The learned Judge observed thus: 


“I do not think it is enough that a plaintiff in order to defeat a plea 
under the Calcutta Rent Act should merely say that he desires the premises 
bona fide for his occupation. The word in the Act is not “desires” but 
“requires”. This in my opinion involved something more than a mere wish 
and it involves an element of need to some extent at least.” 

I would place the same interpretation on the words “requires the hold- 
ing bona fide” in clause (v) of S. 140f the Malabar Tenancy Act. The 
learned District Judge seems to have fallen into an error in interpreting 
“requires” as meaning “desires”. This is how he observes: 

“Ttis stated by the learned District Munsif that he has got a better 
land which he could have cultivated instead of this. But he has to begin 
cultivation of one of the two lands and if he chose to begin with this how 
could it be considered that it was not a bona fide desire? That the plaintiff 
has a bona fide desire to cultivate is apparent from the fact that even as early 
as 1934 in Ex. A the notice sent by him he had stated that he required the 
lands for his cultivation.” 


Therefore the view of the learned District Judge that a bona fide desire 
is enough to entitle the landlord to evict the tenant is not sound. 

I accordingly set aside the finding of the learned Judge and call upon 
the Subordinate Judge of Calicut to submit a revised finding on the first 
issue in the suit in the light of the observations contained in this judgment, 
The finding will be submitted within four weeks of the receipt of this order 
by the lower Court. Time for objegtions is one week. 

* * EJ * * 


*% x 


[After receipt of the finding the Court dismissed the suit and refused 


leave to appeal.] e 
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Rekhabchand Doogar v.J.R.D’Cruzi. That was a case under 
the Calcutta Rent Act, S. 11 of which prohibited a landlord 
from recovering possession from a tenant so long as the tenant 
paid the rent to the full extent allowable by the Act and per- 
formed the conditions of the tenancy. The section incorporated 
a proviso giving the landlord the right to resume possession if 
the premises were required by him bona fide for purposes of 
building or rebuilding or for his own occupation or the occupa- 
tion of any person for whose benefit the premises were held. A 
landlord wished to get possession of the premises from his tenant. 
The evidence disclosed that the landlord had let out the premises 
in which he was living to tenants and that the reason which he 
gave for requiring possession of the premises in suit, namely his 
wife’s health, was not the real reason. We do not regard that 
decision as being really applicable. The Calcutta Rent Act was 
a measure designed to prevent profiteering in houses, the war 
of 1914-18 having resulted in a shortage of residential accom- 
modation. The measure was merely intended to meet a posi- 
tion which was of a temporary nature. It is true that the 
Malabar Tenancy Act has the object of creating permanent 
tenancies but the circumstances are in no way analogous and 
we are unable to read the Malabar Tenancy Act in the same 
way as the Calcutta Rent Act was read in the case just referred 
to. 


The same question arose in this Court in the case, Eerayt 
Achuthan v. Poochakkandt Panakat Khatheeja Bi, which was 


1. (1922) 26 C.W.N. 499. 


2. S. A. No. 538 of 1939. The Judgment of King, J., of 9th April, 1941, 
was as follows :— 

The question at issue in this second appeal is whether the respon- 
dent, the jenmi, could evict the appellants, defendants 3 and 4, from 
certain property. According to the respondent, the actual tenant whose 
tenancy has been terminated by him is the first defendant to whom 
melcharth was granted, and the third and fourth defendants are holding 
under the first defendant. According to the appellants, the melcharth was 
never intended to take effect, there has been no change in the original 
tenancy of the third and fourth defendants and therefore as their tenancy 
has not yet been terminated they cannot be evicted in this suit. 


The first point for decision was formulated by the learned District 
Judge of North Malabar thus: “whether defendants 3 and 4 hold under the 
melcharth marupat executed by the firsdefendant in favour of the plaintiff 
on 14th March, 1920”. The finding is, “I am satisfied, on a careful considera- 
tion of all these facts, that Ex. A was executed by the first defendant for 
and on behalf of defendants 3 and 4 and these defendants gare now holding 
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decided by King, J. This judgment is also unreported. King, 
J., in discussing the meaning to be attached to ‘bona fide’ said: 


“ The expression ‘bona fide’ cannot apply to a state of circumstances but 
only to the statements or intentions or actions of a human being. All 
therefore that is necessary in my opinion is for the Court to decide whether, 
when the landlord demands or asks for or sues for any land on the ground 
that he wishes to cultivate it himself, his statement that he wishes to culti- 
vate it himself is a statement made bona fide”. 

r a ee aga aa an 


the property under it”. There can be no doubt that this is a finding of fact 
on which no interference is possible in second appeal. 


The second question is whether the plaintiff requires the holding bone 
Jide for her cultivation. That is the reason given by the plaintiff in support 
of her suit for eviction and it comes within the provisions of sub-S. (5) of 
S.20 of the Malabar Tenancy Act. The learned District Judge has held 
that there is evidence on behalf of the plaintiff that she does require the 
property bona fide for her cultivation, and there are no circumstances proved 
in the case to show that that evidence is false. It must therefore be accep- 
ted and therefore the learned District Judge holdsthat the appellants may 
lawfully be evicted. 


In appeal, I have been referred to a recent decision of Venkataramana 
Rao, J., in interpreting S. 20 (5) contained in an order of remand in S. A. 
No. 42 of 1939. Venkataramana Rao, J., follows a decision of the Calcutta 
High Court reported in Rekhabchand Doogar v. J. R. D’Cruz, (1922) 26 C.W. 
N. 499 on the interpretation of a similar clause in the Calcutta Rent Act and 
lays stress upon that element in the meaning of the word ‘requires’ which 
involves need or necessity. He holds that it is not enough for the jenmi to 
say that he requires the land bona fide for his own cultivation but he must 
prove that he is in positive physical need of the land, or, in other words, 
that it is essential in his interests that he should cultivate the land. With 
great respect, I am unable to agree with this ruling. I find, on referring to 
the Oxford Dictionary, that the primary meaning of the word “require”, as 
is indeed clear from its Latin derivation, is to ask for or demand something 
and in this primary meaning, there is no element of need necessarily present, 
It must be in this sense that the word “requires” is used in sub-S. (5) for, to 
my mind, if ‘require’ means, “is in actual positive need”, the expression, bona 
fide, in this sub-section is superfluous and can have no reasonable meaning. 
What is meant by a landlord requiring the holding bona fide is that he asks 
for or demands it bona fide. The expression ‘bona fide’ cannot apply toa 
state of circumstances but only to the statements or intentions or actions of 
a human being. Alltherefore that is necessary in my opinion is for the 
Court to decide whether when the landlord demands or asks for or sues for 
any land on the ground that he wishes to cultivate it himself, his statement 
that he wishes to cultivate it himself is a statement made bona fide. Inthe 
present case, the learned District Judge has held that in making this state- 
ment the plaintiff made it bona fide. Thatisa finding of fact which, on the 
interpretation of S. 20 (5) which I have just given, is conclusive. 


I, therefore, am of opinion that fhis appeal must fail and it is accordingly 
dismissed with costs of the Ist respondent. 


Ag my decision thus conflicts with the one recently given by my learned 
brother, Venkataramana Rao, J., I grant leave to appeal. 
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We consider that this interpretation is the correct one. If 
the Court is convinced that the jenmi has really the intention of 
cultivating the land he is entitled to be put into possession of it.. 
The fact that he has sufficient land under cultivation elsewhere 
to provide for the needs of himself and his family matters not.. 
It is his land and if he really wants to cultivate it, he is entitled 
to regain possession when the kanom has expired and there has 
been no renewal. 


In the present case both the Courts below have held .that 
the jenmi had the bona fide intention of cultivating the land. 
That being so, the decree which has been granted to him cannot 
in our opinion be disturbed and the appeal will have to be dis- 
missed with costs. ` 


K.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE.AT MADRAS. 
[Appellate Jurisdiction. ] 
PRESENT :—SIR ALFRED Henry LIONEL Leacu, Chief: 
Justice AND MR. Justice HORWILL. 


The Official Assignee of Madras ... Appellant* (2nd Plaintif) 
2. ; 
S. Natesa Achari and others 1 Respondents  (Defen- 
dants). ` 


Limitation Act (IX of 1908), S. 19—Usufruciuary mortgage—Mortgagors’ 
covenanting “if we commit default you shall bring property to sale, take 
principal and interest and pay earlier mortgagee if any debts incurred for 
benefit of the family have to be paid to him in respect of the property and 
pay the balance to us’—How far acknowledgment of earlier mortgage debts 
to save limitation, 

S, executed a mortgage of his property to M,on 9th August, 1921, to 
secure Rs. 5,000 and he executed on 6th January, 1923, a second mortgage of 
the property to M, to secure a further advance of Rs. 1,000. On 4th July, 
1924, S executed a usufructuary mortgage of the property in favour of R 
for Rs, 1,000 i in which the following passage appeared: “If we commit 
default in respect of any condition you shall bring the said property toa 
public or private sale take the principal and interest and also the auction ex- 
pense as per account, pay M if any debts incurred for the benefit of our 
family has to be paid to him in respect of the said property and pay the 
balance, if any, to us”. 

Held, that this passage could not be read as an acknowledgment of the 
earlier mortgage debts within the meaning of S. 19 of the Limitation Act. 
For S. 19 to apply the words used must be words which clearly indicate an 
acknowledgment of liability of the partitular debts. 


~ * O.S.A. No. 58 of 1939, 4th September, 1940, 
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On appeal from the judgment of the Hon’ble Mr. Justice 
Somayya dated 8th August, 1939, and 6th September, 1939 and 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 209 of 1936. 


K. Rajah Aiyar and T. V. Srinivasan for Appellant. 


K. S. Rajagopala Aiyangar, K. Govindan and V.S. Ranga- 
- ¢hari for Respondents. 


The Judgment of the Court was delivered by 


The Chief Justice.—The sole question in this appeal is 
whether certain words used in a deed of mortgage dated 4th 
July, 1924, amount to an acknowledgment of liability in respect 
of two earlier mortgages within the meaning of S. 19 of the 
Limitation Act. One Sundaravela Achari mortgaged the pro- 
perty in the suit to one Manicka Chetty on 9th August, 1921, 
to secure a sum of Rs. 5,000. On 6th January, 1923, he execu- 
ted a second mortgage of the property in favour of Manicka 
Chetty to secure a further advance of Rs. 1,000. On 4th July, 
1924, Sundaravela Achari executed a usufructuary mortgage 
of the property in favour of one Rajagopala Chetty for the sum 
of Rs. 1,000. The first two mortgages fell to the share of one 
‘Kuppuswami on a partition. Kuppuswami is now an insolvent 
and is represented by the appellant, the Official Assignee. The 
creditors will be entitled to the benefit of the first two mortgages 
af they are still enforceable. The suit out of which this appeal 
arises was not, however, filed until 13th July, 1936, more than 
twelve years after the second of the two mortgages was execu- 
ted, but the appellant says that the following passage in the 
usufructuary mortgage deed of 4th July, 1924, saves the earlier 
‘mortgages from being time-barred: 


“ If we commit default in respect of any condition, you shall bring the 
said property to a public or private sale, take the principal and interest and 
also the auction expenses as per account, pay Kilanur Manicka Chetty if any 
«debts incurred for the benefit of our family has to be paid to him in respect 
-of the said property, and pay the balance, if any, to us.” 


Mr. Justice Somayya, who decided the case, held that this 
‘passage could not be read as an acknowledgment within the 
meaning of S. 19 of the Limitation Act. The learned Judge 
considered that the words might be read as indicating that some 
money was due on previous mortgages but it had not been shown 


that there were no other debts secured on the property and there- 
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fore the passage did not necessarily apply to the mortgages of 
the 9th August, 1921 and on the 6th January, 1923. 


We are not disposed to agree with the learned Judge that 
the passage relied on to save limitation, ought to be read as 
indicating that the property was subject to earlier mortgages, 
The clause provides that in default of the condition of the 
mortgage, the usufructuary mortgagee is to sell the property, 
and out of the proceeds first pay himself and then pay Manicka 
Chetty, handing the balance to ihe mortgagor. Manicka 
Chetty’s mortgages were earlier and therefore ought to come 
first, but Manicka Chetty comes second. Read alone the clause 
might be taken torefer to the possibility of subsequent advances. 
by Manicka Chetty. We are, however, in agreement with the 
learned Judge tbat there is no evidence on record which identi- 
fies the word ‘debts’ used in this passage to the mortgage deeds 
of 9th August, 1921, and 6th January, 1923 and that in the 
words used there is no acknowledgment of these debts. 


S. 19 will save limitation where before the expiration of 
the prescribed period, an acknowledgment of liability has been 
made in writing. Therefore, before that section can apply, the 
words used must be words which clearly indicate an acknow- 
ledgment of liability of the particular debt. The Legislature 
has decided that time shall be a bar to a mortgage claim and 
has fixed the period. It may seem hard that a person shall be 


. deprived of his money because he has not filed a suit within a 


certain time, but that is the law and it is not for the Court to 
help him out of his difficulty by overstraining the meaning of 
the words used. And that is what we have been asked to do 
in this case. Mr. Rajah Aiyar, in support of this appeal, has 
gone so far as to say that unless the words used amount to a 
total repudiation of liability they should be read as an acknow- 
ledgment of liability. This is an astonishing proposition and 
we are certainly not prepared to accept it. 


The appeal will be dismissed with costs, one set. 


KS. | Appeal dismissed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
., PRESENT SIR ALFRED: Henry LionEL Leac, Chief 


Justice, MR. Justice Mockerr AND Mr. JUSTICE KRISHNA- 
SWAMI AIYANGAR, 


Kandaswami Thambiran .. Appellant* (Plaintiff) 

a v. , 

Vagheesam Pillai, wrongfully styling Respondent (1st Defen- 
himself as Ponnambala Desikar... dant). 


~ + Specific Relief Act (I of 1877), S.42—Suit for declaration ‘of title to and 
possession of office of mahant—Not maintainable without prayer for posses- 
sion of math properties when plaintiff is not in possession of them. 


o it is not possible to separate the office of a mahant or Pandarasannadhi 
‘Of a math from the properties which form the endowments of the office and 
a.suit by a person, not in possession of such properties for a declaration of 
his title to and possession of the office, is not maintainable by reason of S. 42 
of the Specific Relief Act, where the plaintiff has failed to ask for possession 
of the math properties. 


Case-law’ discussed. 


ve. Rathnasabapathy Pillai v. Ramaswami Aiyar C1210) 20 M.L.J. 301: LL.R. 
33° Mad.-452, approved. 


Swaminatha Aiyar v. Ramier, (1924) 47 M.L.J. 671, overruled. 
Appeal against the decree of the Court of the Subordinate 
Judge of Sivaganga in O. S. No. 27 of 1934. 
: A.C. Sampath Aiyangar for > Narasinga Rao for Appel- 
lant. 
K. Rajah Aiyar for V. Ramaswami Aiyar for Respondent. 
The Court expressed the following | 


Opinion, The Chief Justice.— This reference arises out of 
a suit filed by the appellant in the. Court of the Subordinate 
Judge of Sivaganga to establish the title ‘claimed by him to the 
office of Pandarasannadhi, or mahant, of the ‘Tiruvannamalai 
math in the Ramnad District. In his plaint the appellant asked 
the Court to base a decree in his favour for inter alia the 
following reliefs: : 
“ (a) ‘Declaring that the first defendant is not entitled to be the 
Pandarasannadhi of the Thiruvannamalai Athinam and (by way of conse- 
quential relief). ejecting him from the office of Pandarasannadhi of the 
Athinam and restoring its possession to the plaintiff as the only Thambiran 
ofthe Athinam qualified and entitled to its headship or at least to bein 
charge of the math and its properties tilla new Pandarasannadhi comes.” 


“(b) Restraining the first defendant by a perpetual injunction from in 
any way interfering with the spiritfal or secular affairs of the Athinam.” 
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The respondent was the first defendant, who claims to be 
the lawful holder of the office. It is admitted that he is in pos- 
session of the properties, but notwithstanding the terms of 
paragraph (a) of the prayer the appellant said that he was not 
asking for an order for possession because “the servants and 
tenants” on the lands were prepared to hand over possession 
and pay rent to the holder of the office. In addition to denying 
the right claimed by the appellant, the respondent, relying on the 
provisions of S. 42 of the Specific Relief Act, averred that the 
suit was not maintainable because the appellant had failed to ask 
for a decree directing that possession of the math properties be. 
given tohim. The Subordinate Judge held that this plea was 
well founded and dismissed the suit. The appellant appealed to 
this Court and in due course the case came on for hearing 
before a Division Bench consisting of King and Patanjali 
Sastri, JJ. In consequence of the conflict between the decisions 
of this Court in Rathnasabapathi Pillay v. Ramaswami Aiyarı 
and Swaminatha Aiyar v. Ramier®, the learned Judges have 
referred to a Full Bench the issue whether the suit is-barred by 
reason of the provisions of S. 42 of the Specific Relief Act. 

When the case was before King and Patanjali Sastri, JJ., the 
learned advocate for the appellant applied for and obtained an 
order permitting the amendment of the plaint by the omission of 
the words, “or at least to be in charge of the mutt and its pro- 
perties till a new Pandarasannadhi comes” from the prayer for 
a declaration. The prayer for a perpetual injunction stands, but 
Mr. Sampath Aiyangar has stated that he is willing to waive 
this relief also should it be deemed to be in the way of his 
client’s success in the appeal. In these circumstances the Court 
will treat the appellant’s claims to be for (1) a declaration of 
his title to the office and (2) possession of the office but not of 
the properties attaching to it. 


In Rathnasabapathy Pillai v. Ramaswami Aiyar}, a 
trustee of a temple who had been ousted by his co-trustees. 
sued for a declaration that his dismissal from the trusteeship 
was invalid, and for an injunction restraining his co-trustees 
and the temple committee from interfering with the exercise of 
his rights as a trustee. There was no prayer for consequential 
relief in the nature of an order for possession against the co- 





_——t 
1. (1910) 20 M.L.J. 301: I.L.R. 33 Mad. 452, 
2. (1924) 47 M.LJ. 671. 
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trustees. In these circumstances the Court (Sankaran Nair and 
Krishnaswami Aiyar, JJ.,) held that the suit was not maintain- 
able. In that case the plea was raised that the lands of the 
temple were in the physical possession of the tenants and the 
plaintiff could not get such possession himself: but it was held 
that the fact that the lands were in the physical possession of 
the tenants did not excuse the plaintiff from suing for posses- 
sion. 

Swaminatha Aiyar v. Ramier1, was decided by Spencer, J., 
who was then officiating as Chief Justice and Srinivasa 
Aiyangar, J. That was a suit for a declaration that the plaintiffs 
were the lawful trustees of a Hindu temple and its endow- 
ments, for a direction that the defendants who claimed to 
be trustees should be made to restore the office to them and for 
an injunction restraining the defendants from interfering with 
the exercise by the plaintiffs of the duties of the office. Relying 
on the decision of the Bombay High Court in Kunj Bihari v. 
Keshavlal Hiralal?, (which Sankaran Nair and Krishnaswami 
Aiyar, JJ., had refused to follow) Spencer and Srinivasa 
Aiyangar, JJ., held that it was not necessary for the plaintiffs 
to sue for the consequential relief and therefore S. 42 of the 
Specific Relief Act was no bar to the suit. The learned Judges 
appear to have separated the office from the properties forming 
the endowments of the trust. 

In Kunj Bihari v, Keshavlal Hiralal@, the facts were these. 
The plaintiff brought a suit alleging that he had been installed 
on the gadi of the God Swaminarayan. He claimed that he 
was the gadipathi and that nobody else had a right to be 
installed on the gadi. He complained that the defendants were 
wrongly attempting to place some other person on the gadi. 
The reliefs asked for were: (1) A declaration that a will set 
up by the defendants was a fraudulent document but, if estab- 
lished it was not binding; (2) a declaration that the right to 
become the acharya was in the plaintiff and that he was the 
owner of the gadi; (3) a perpetual injunction restraining the 
defendants from offering any obstruction to his occupying the 
gadi and (4) a perpetual injunction restraining the defendants 
from placing anybody else on the gadi. The Court (Jenkins, 
C.J., and Batty, J.,) accepted, the plaintiff’s contention that the 
suit was not for possession of the trust properties but one to 
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determine who was to occupy the gadi and considered that in 
these circumstances the plaintiff was entitled to ask for an in- 
junction without any further relief. Jenkins, C.J., in delivering 
the judgment said: 


“We do not say that the plaintiff might not in terms have asked for 
possession of the office he says is his; we will assume he could; but how 
would practical effect be given to an award of possession of an office other- 
wise than by preventing interference with the rights of which it is made 

up?” 
The defendants were in possession of the trust properties and 
therefore it was not open to the Court to grant the plaintiff an 
injunction when he was not asking for possession against those 
actually in possession. This was pointed out by Sankaran Nair 
and Krishnaswami Aiyar, JJ, in their judgment in Rathna- 
sabapathi Pillai v. Ramaswami Aiyart. We cannot regard 
Kunj Bihari v. Keshavlal Hiralal2, as being correctly decided, 


. 


The judgment in Rathnasabapathi Pillai v. Ramaswami 
Aiyari, receives support from the decisions of this Court in 
Ramanuja v. Devanayaka®, Sonachala v. Manikat, Kombi v. 
Aundi, Abdulkadar v. Mahomed®, Srinivasa Aiyangar v. 
Srinivasa Swamit, Srinivasa Swami v. Ramanujachariar’, 
Ramaswami Atyar v. Annasami Aiyar® and au Pillay v. 
Perumal Pillay. 

In Ramanuja v. Devanayaka®, which was a suit by six 
plaintiffs for a declaration that certain proceedings of a District 
Temple Committee removing them from office as trustees of a 
temple were illegal, Turner, C. J., and Muttuswami Aiyar, J., 
observed: 


“ Possession, whether it is of property or of an office may be regarded 
either as a physical fact, or in contemplation of the legal right to it, and it is 
inthe former sense it should be understood in coming to a finding under 
S. 42 as to whether the plaintiff is, or is not, able to seek further relief.” 


In Abdulkadar v. Mahomed’, Muttuswami Aiyar, J., sitt- 
ing with Parker, J., held that a suit was not maintainable by 
reason of S. 42 of the Specific Relief Act in these circumstances, 


The plaintiff claimed that he was entitled to the office of Sheik 
a a A a a aan a aa aaakaniaang; 
1, (1910) 20 M.L.J. 301: I.L.R. 33 Mad. 452, 

2. (1904) I.L.R. 28 Bom. 567. 4. (1885) LL.R. 8 Mad. 516. 
3. (1885) I-L.R. 8 Mad. 361. 5. (1889) LLL.R.13 Mad.75. 
6 (1891) LL.R. 15 Mad. 15. 
7. (1892) 2 M.L.J. 139% LL.R. 16 Mad, 31, 
8, . (1898) 8 M,L.J. 190: I.L.R. 22 Mad. 117. 
9, (1898) 8 M,L.J, 124. „10 (1912) 23 MLJ. 118. 
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of Kallai and to the properties forming the endowments of the 
office. He did not sue for possession of the properties which 
were in the possession of the defendant. He merely claimed a 
declaration that the defendant had no right either to the office 
of Sheik of Kallai or to the properties and prayed for an in- 
junction restraining the defendant from interfering with the 
properties or doing anything in any way inconsistent with the 
plaintiff’s right to the office, 

The cases of Srinivasa Aiyangar v. Srinivasa Swami, 
and Srinivasa Swami v. Ramanujachariar2, concerned maths. 
In Srinivasa Aiyangar v. Srinivasa Swamil, the plaintiffs were 
ihree disciples of a math. They sued under S. 539 of the Code 
of Civil Procedure of 1882, alleging that the defendant was in 
possession under a false claim of title as the successor to the 
last Jeer and praying that it be declared that he was not the 
duly appointed successor to the office and that an appointment 
to the vacant office be made by the Court. As no consequential 
relief was asked for it was held that the suit was not maintain- 
able. Srinivasa Swami v. Ramanujachariar2, was a case of a 
similar nature. 

The same principle was applied in Sonachala v. Manikas, 
which referred to a choultry and in Kombi v. Aundi#, in which 
the plaintiff claimed a declaration of his title to the stanom of 
the fifth Raja of Palghat. Ramaswami Aiyar v. Annasami 
Atyar®, had reference to temple properties. It was there held 
that a person who was in joint possession of the temple proper- 
ties with others who claimed to be joint trustees with him 
could not sue to exclude the other persons from management 
without suing for sole possession of the properties. A mere 
declaration that he was the proper trustee and the others were 
not was not sufficient in the circumstances. In Appu Pillay v. 
Perumal Pillay§, Abdur Rahim and Sadasiva Aiyar, JJ., follow- 
ed Rathnasabapathi Pillai v. Ramaswami Aiyar7. 

In the face of these decisions it is not feasible to accept 
the judgment in Swaminatha Aiyar v. Ramier8, in preference to 
that in Rathnasabapathi Pillai v. Ramaswami Aiyar?, Moreover, 


1. (1892) 2 M.L.J. 139: LL.R. 16 Mad. 31. 
2. (1898) 8 M.LJ. 190: I.L.R 22 Mad. 117. 
3. (1885) LL.R.8Mad.516. ° 4, (1889) 13 LL.R, 75. 
5. (1898) 8 M.L.J, 124. 6. (1912) 23 M.L.J. 118. 
7. (1910) 20 M.L.J. 301: I.L.R. 33 Mad. 452. 
° 8. (1924) 47 MLJ. 671, 
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it has to be borne in mind that it is not possible to separate the 
office from the properties which form the endowments of the 
office. This has been very clearly laid down by the Privy 
Council. In Guanasambanda Pandarasannadhi v. Velu Panda- 
rami, which concerned the right to the office of trustee of a 
certain temple, Sir Richard Couch in delivering the judgment 
of the Board said: 

“ Their Lordships are of opinion that there is no distinction between 
the office and the property of the endowment.” 

This was emphasised by Lord Shaw in delivering the 
judgment of the Board in Ram Parkash Das v. Anand Das?. 
When referring to the position of a mahant Lord Shaw said: 

“ He sits upon the gaddi; he initiates candidates into the mysteries of 
the cult; he superintends the worship of the idol and the accustomed spiri- 
tual rites; he manages the property of the institution; he administers its 


affairs; and the whole assets are vested in him as the owner thereof in trust 
for the institution itself.” 


In delivering the judgment of the Privy Council in Satish 
Chandra Girt v. Dharani Dhar Singha Roy, Mr. Jayakar 
quoted this passage from the judgment of Lord Shaw and went 
on to say: 

“The two capacities are thus closely intermingled and a proper and 
efficient discharge of the one depends on the control of the other, The 
mahant must have authority over the funds and income of the institution to 
be able to discharge his religious duties efficiently, in‘conformity with the 
customary and traditional obligations of the office and to the satisfaction of 
those who claim the benefit of the worship. He necessarily enjoys large 
patronage in the discharge of his religious functions. He cannot, in conse- 
quence, depend, for the due performance of such duties, on the mercy or 
caprice of another functionary, with separate or co-ordinate authority over 
the funds of the institution. Any division of the two capacities would lower 
his prestige, as also impair the efficiency of his religious functions.” 


Here the appellant is endeavouring to separate the office 
from its endowments. This he clearly cannot do and as he is 
asking for a declaration of his title to the office and is not in 
possession of its properties he must by reason of S. 42 of the 
Specific Relief Act ask for possession. His failure to do so 
vitiates his suit. It may be regrettable that a person who has 
been ousted wrongly from an office and the control of the pro- 
perties attached to it should be required to pay a court-fee 
based on the value of the properties before he can file a suit to 
remedy the wrong, but the Court cannot take such hardship into 

1. (1899) 10 M.L.J. 29: L.R. 27 LÅ. 69: LL.R. 23 Mad. 271 (P.C.), 


2. (1916) 31 M.L.J. 1: L.R. 43 LA. 73: L.L.R. 43 Cal. 707 (P.C). 
3. (1940) 1 M.L.J. 371; L.R. 67 L.A, 32: I,L.R, (1949) 1 Cal. 266. 
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consideration when deciding the effect of S. 42 of the Specific 
Relief Act. When a court-fee fixed by the Court Fees Act is 
unfair, it is for the Legislature to interfere. The Court cannot 
do so. 

We consider that Rathnasabapathi Pillai v. Ramaswamt 
Aiyar1, was rightly decided and that Swaminatha Aiyar v. 
Ramier2, was not. Consequently the answer which we give to 
the reference is that the present suit cannot be maintained by. 
reason of the fact that the plaintiff has failed to ask for 
possession of the math properties. 

K. S. Reference answered, 


———= 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice Horwitu. 
"D. Vanjeeswara Aiyar .. Petitioner* (Plaintiff) 
v. 

The District Board of South Arcot 
represented by its President and 
others .. Respondents (Defen- 

dants). 


Contract—Term that party is not entitled to be paid for work done if it 
was not check-measured or did not give satisfaction — Effect—Quantum 
meruit if applicable where party is not entitled to payment by reason of the 
term in the contract. 


Where by the terms of the contract the person who does the work 
agrees that he is not entitled to any remuneration unless the work has been 
check-measured, then, clearly he cannot claim for any work that has not been 
check-measured. There isno room for an implied contract, where there is 
an express contract in existence and in such a case the principle of quantum 
meruit cannot be applied. 


Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree in S. C. S. No. 
487 of 1936 on the file of the Court of the District Munsif of 
Vridhachalam. | 

P. Sridhara Rao for Petitioner. 

S. Panchapagesa Sastri and K. R. Krishnaswani for 
Respondents. 

The Court delivered the following 

JUDGMENT.—The petitioner brought this suit against the 
President, District Board, Cuddalore, (the third defendant) the 
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District Board being the successor to the Taluk Board, Vridha- 
chalam, to enforce payment for certain work done by him in 
pursuance of a contract to remove prickly pear, to do certain 
earth work, and to plant mile and furlong stones. The suit 
was dismissed on the ground that according to the terms of the 
contract, he was not entitled to be paid for work done if it was 
not check-measured or did not give satisfaction. This petition 
has been filed by the plaintiff, who contends that even if he is 
not entitled to the money under the contract, the principle of 
quantum meruit should be applied and he should therefore be 
paid for such work as he has done. 


With regard to the earth work, it appears that Rs. 15 
remained unpaid and was carried over to the plaintiff’s deposit 
account. Why actually it was transferred to the deposit account 
is not very clear; but the learned Munsif considers its carrying 
over to be a sufficient answer to the plaintiff’s claim. The 
learned advocate for the District Board says that the money, 
has probably been paid to the plaintiff by now; but if it has not 
been paid, the District Board is willing to do so. He says that 
the money was transferred to the deposit account because of 
some shortage of the deposit. I do not think that this matter 
calls for any interference in revision. 


With regard to the prickly pear, the difficulty arose because 
after measurement (called advance measurement) by the over- 
seer, the prickly pear was burnt by the plaintiff before it 
was check-measured. The plaintiff stated that he was told 
by the overseer that as the value of the work was below Rs. 50 
check-measurement was unnecessary. Although this seems to 
be so under the P.W.D. Rules, there is no such rule in the Local 
Board Rules or in the contract by which the plaintiff and the 
District Board were bound. The object of check-measurement 
is a salutary one, it clearly being that the Local Board thinks it 
necessary that the work of the overseer should be checked and 
controlled by some engineer of higher standing, upon whose 
word it can rely. By the contract, the local body expressly 
stated that it would not be bound by any measurement that was 
not check-measured. A provision was no doubt made for 
advance payments as the work proceeded, upon measurements 
made by the overseer, subject to a deduction of 10 per cent; 
but that payment was provisional,and was in nosense binding 
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on the parties. It was subject to proper accounting after 
check-measurement and after the work had been completed. 

The principle of quantum meruit is often applied where 
for some technical reason a contract is held to be invalid. Under 
such circumstances an implied contract is assumed, by which 
the person for whom the work is to be done contracts to pay, 
the person who does work reasonably for the work done. 
There is no room, however, for an implied contract where there 
is an express contract in existence. Where, by the terms of the 
contract, the person who does the work agrees that he is not 
entitled to any remuneration unless the work has been check- 
measured, then clearly, he cannot claim for any work that has 
not been check-measured. 

The work done by the plaintiff in redressing and replant- 
ing mile and furlong stones never met with the final approval 
of the Local Body, represented by the engineer authorised to 
pass the work. According to the terms of the contract, therefore, 
the plaintiff was not entitled to receive payment. How far the 
work of the plaintiff was of value to the District Board, in 
view of the circumstances that it failed to meet with the 
approval of the engineer, is not clear from the evidence. We 
cannot assume a benefit; but if there was, the terms of the 
contract gave rise to no claim by the plaintiff unless the condi- 
tions therein were fulfilled. In this case too, the principle of 
quantum meruit cannot be applied for the reasons given in the 
preceding paragraph. 

While it is necessary to dismiss this petition, I cannot but 
observe that the conduct of the Local Board has been very 
reprehensible. The destruction of the prickly pear was probably 
due to a misapprehension on account of the rules of the Public 
Works Department which seem to permit payment without 
check-measurement. It is true that the Local Board could not be 
expected to pay for work unless it was satisfied that the work 
was done; but it is clear that work was done in connection 
with the prickly pear and I feel that the Local Board acted 
dishonestly in making no payment at all, Even with regard to 
the planting of mile stones and furlong stones, the Local Body 
could have and should have paid the plaintiff for any work 
from which it derived some benefit. Under the circumstances, 
there will be no order as to costs in this Court. 


K.S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘PRESENT :— SIR ALFRED Henry LionEL LEACH, Chief 
Justice AND Mr. Justice HORWILL, 


Puthur Veettill Krishnan Chettiar.. Appellant* (Plaintiff) 
?. 
Ammalu Amma and others .. Respondents (Defendants 
4 to 6 and 1 to 3). 


Malabar law—Tarwad— Karnavan employed and living elsewhere— 
Karnavastri living in family house, plucking fruits from trees on the paramba 


and paying revenue or purappad due to jenmi—Motgage by her—When 
binding. 


Where the karnavan of a tarwad was employed and lived elsewhere, and 
the mother of the karnavan who lived in the family house, plucked fruits 
from trees on the paramba and paid the purappad due to the jenmi, executed 
a mortgage of the tarwad property, 


Held, that where there is a karnavan capable of acting and he bas not 
renounced, either directly or by implication, he alone can bind the family, 
By the mere minor acts of management performed as a matter of course, a 
junior member does not acquire power to alienate the property of the 
tarwad even for necessary purposes of the tarwad. 

Appeal against the decree of the District Court of South 
Malabar in A. S. No. 244 of 1934 preferred against the decree 
of the Court of the District. Munsif of Tirur in O. S. No, 421 
of 1932, 

K. Kuttikrishna Menon for Appellant. 

K.P. Ramakrishna Aiyar for Respondent. 


` This Appeal coming on for hearing on 15th April, 1940, 
the Court (Krishnaswami Atyangar, J.,) made the following 


ORDER OF REFERENCE. 


The question raised in this Second Appeal relates to the 
power of a karnavastri to mortgage the property of the tarwad 
for what may be described as necessary purposes of the tarwad. 
The karnavan of the tarwad is alive but seems to have left the 
tarwad house for a considerable time. After he left, the tarwad 
property was in the management of the karnavastri who executed 
the mortgage in suit. 

The facts referred to in the finding of the District Munsif in 
paragraph 9 seem sufficient to establish that the karnavastri was in 
the position of a de facto manager of the tarwad property: The 
learned District Judge is not apparently prepared to accept this 
view ; but as the question is one of inference to be drawn from the 
facts found I should be prepared to accept the view of the District 
‘Munsif as correct. 4 








* S. A..No,'239 of 1937. i 17th Sgptember, 1940, 
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But still the main point for consideration is as to whether a 
karnavastri has the powers of ade facto manager to bind the 
tarwad property by her alienation. If the rule in Hanooman 
Pershad’s casei is applicable to Malabar families I see no reason 
why a karnavastri, though not the legal manager of the tarwad 
properties, should not have the powers which the Judicial Commit- 
tee have recognised as vested in a de facto manager. 

There is no direct decision of this Court brought to my notice. 
The only case cited namely Rajah of Arakal v. Churia Kunhi 
Kannan2, seems rather to be confined to a situation where the 
karnavan is, acting prejudicially to the interests of the tarwad, a 
situation in which the junior members are allowed to do what in 
other circumstances the karnavan. alone can do. 

In my opinion the question is sufficiently important for its 
being considered by a Bench of two learned Judges of this Court. 
The papers will accordingly be placed before the learned Chief 
Justice for his orders. 

In pursuance of the Order of Reference the appeal came 
on for hearing before the Bench as constituted above. 


K. Kuttikrishna Menon for Appellant. 
K. P. Ramakrishna Aiyar for Respondent. 
The Judgment of the Court was delivered by 


The Chief Justice. —On the 11th October, 1928, the fourth 
respondent mortgaged certain property to the appellant and she 
purported to do so as the karnavastri of a tarwad. There was 
at the time a karnavan, who is the fifth respondent and the son 
of the fourth respondent. He was employed as a pointsman 
on the railway and by reason of his employment he was absent 
from the family house for the greater part of the year. The 
appellant filed in the Court of the District Munsif of Tirur the 
suit out of which this appeal arises for the purposes of enforc- 
ing the mortgage. Two defences were raised, namely, (7) no 
consideration had passed and (ii) the mortgage had not been 
created in order to provide funds to meet a family necessity. 
The District Munsif found for the appellant on both these 
issues. An appeal was filed to the District Court of South 
Malabar by the first, second and third respondents, who are the 
junior members of the family. The District Judge was not 
satisfied that certain questions of fact had been fully investigat- 
ed by the District Munsif and jie remanded the case for findings 





1. (1856) 6 M.I.A. 393. f 2. (1915) 29 M.L.J. 632, 
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on two questions. The first was whether the mortgaged 
property belonged to the tarwad or was the private property of 
the fourth respondent, and the second was whether the fourth 
respondent was entitled to alienate the property on behalf of the 
family as she was a woman. On remand the case was further 
investigated by the successor of the District Munsif who had 
tried the case in the first instance. The successor held that the 
property did not belong to the tarwad, but to the fourth respon- 
dent. He also held that the fourth respondent in any event had 
the right of alienation as the de facto karnavastri. 


When the matter came before the District Judge again he 
overruled the finding of the District Munsif that the property 
belonged to the fourth respondent. He considered that the 
evidence proved that it was tarwad property. He concurred, 
however, in the findings of the District Munsif that considera- 
tion had passed and that the alienation had been occasioned by 
family necessity and he confirmed the decree in part on the 
ground that there had been a prior mortgage in which the 
karnavan had joined. The District Judge was of the opinion 
that the fourth respondent was not entitled to act on behalf of 
the family and that in consequence the mortgage of the 11th 
October, 1928, was not binding on the tarwad, but inasmuch as 
there had been a previous mortgage in which the karnavan had 
joined he allowed a decree for the amount of the earlier mort- 
gage. This had the effect of reducing the decree in favour of 
the appellant by Rs. 102 and corresponding interest. The only 
question which this Court is called upon to decide is whether 
the District Judge was right in holding that the fourth respon- 
dent was not entitled to bind the family. 


The appellant has not printed the evidence and the Court 
can only look to the judgment under appeal for the purpose of 
ascertaining the facts. The District Judge held that the only 
acts of management which the fourth respondent could claim as 
having been performed by her were these: (7) She lived in the 
family house, (ii) she had plucked fruits from the trees on the 
paramba and (iit) she had paid the revenue or the purappad 
due to the jenmi. He was, however, of the opinion that attend- 
ing to these matters when the karjavan was employed elsewhere 
did not amount to management and did not indicate abdication 
by the karnavan so as to give any right of aljenation to the 
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fourth respondent. In due course of his judgment the District 
Judge said: 

“In thousands of families in Malabar it would now be happening that 
the karnavan is living elsewhere following some occupation or profession 
and that the three acts mentioned above are being performed as a matter of 
course by the members of the family living on the tarwad paramba. It 
cannot be stated that thereby a junior member of the family acquires a right 
to alienate the property.” 

With these remarks we are in agreement. There is no 


evidence in this case that the karnavan ever renounced his posi- 
tion. According to the karnavan’s own evidence his mother 
paid the revenue out of moneys remitted to her by him for the 
purpose. This may not be true, but as the evidence has not 
been printed it is rather difficult for the Court to decide whether 
it is true or false. Be it either way, the mere fact that the 
fourth respondent did perform minor acts of management 
during the absence of her son would not constitute her the 
karnavastri of the tarwad. Before the Court would be justified 
in holding that she had become the karnavastri and was entitled 
to alienate property on behalf of the tarwad it must be shown 
by positive evidence that the karnavan had renounced or that 
this was the only legitimate conclusion open to the Court. 
While there is a karnavan capable of acting and he has not 
renounced, either directly or by implication, he alone can bind 
the family. In this case the document might have been sent to 
him for signature as was done in the case of the first mortgage, 
but his mother decided to act without him. We consider that 
she Was not justified in so doing. 

For these reasons the appeal will be dismissed with costs. 

K.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT; — MR. JUSTICE HORWILL., 


The Inspecting Assistant Commissioner Petitioner* (Com- 


of Income-tax. plainant) 
v. 
Chotabhai Javerbhai and others .. Respondents (Ac- 


cused 1 and 3 to 6). 


Income-tax Act (XI of 1922), S. 52~Agent if can present a return— 
Liability of such agent for making a false return, 


There is no reason why an agent cannot present an income-tax return for 
the assessee his principal. The word ‘person’ in S. 52 of the Income-tax Act 
Te ee ee ee a EEA 


* Cri, R.C. No. 806 of 1940 
(Cri. R, P. No? 760 of 1940), e Ist August, 1941, 


Krishnan 
Chettiar 


D. 
Armmalu 
Amma. 


Leach, C.J. 


Inspecting 
Asst. 
Commis- 
sioner of 
Income-tax 


v. 
Javerbhai, 


Inspecting 
Asst., 
Commis- 
sioner of 
Income-tax 


v. 
Javerbhai. 


476 THE MADRAS LAW JOURNAL REPORTS. [1941 


can be given its dictionary meaning and can include the assessee’s agent 
making a return, Accordingly an agent making a fraudulent return on 
behalf of his principal is liable to be proceeded against for an offence under 
S. 52 of the Income-tax Act. 


Petition under Ss. 485 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 
to revise the order of the Chief Presidency Magistrate of the 
Court of the Presidency Magistrates, Egmore, dated 2nd 
September, 1940 and made in C. C. No. 2186 of 1940. 


V. L. Ethiraj for A. S. Sivakaminathan for Petitioner. 


T. R. Venkatarama Sastri, V. V. Srinivasa Aiyangar, 
K. S. Jayarama Aiyar, P. S. Sarangapani, N. D. Varadachari 
and R. Viswanathan for Respondents. 

The Crown Prosecutor (P. Govinda Menon) for the 
Crown. 


The Court made the following 


OrDER.—The five accused in the lower Court are partners 
of a firmofthe name of Chotabhai Javerbhai, doing business 
in yarn and silver; and the sixth accused is the son of the first 
accused and the power-of-attorney agent of the firm in Madras. 
The sixth accused submitted an income-tax return showing 
profits of about Rs. 5,000. P. W. 4, the then Income-tax 
Officer, upon looking through the accounts of the accused firm, 
discovered that the figure ‘1’ had been introduced in front of 
the figures 3180 on the debit side, thus indicating an 
expenditure of Rs. 10,000 more than if that ‘1’ had not been 
inserted. This aroused P. W. #s suspicions, and so he 
examined the accounts more closely. He then discovered that 
many fraudulent entries had been made in the accounts and 
that the profits were at least Rs. 41,672. After a full ex- 
amination of the accounts he assessed the firm’s profits at 
more than Rs. 65,000, but as an appeal is pending with 
regard to Rs. 24,000, the case proceeded on the footing that the 
profits of the firm for the year in question were Rs. 41,672. It 
was the sixth accused who had made calculations and submitted 
the return; but a complaint was filed by the Inspecting Assis- 
tant Commissioner against all the accused, alleging that they 
had fraudulently introduced these false entries into their ac- 
counts with a view to defraud the income-tax authorities and 
had thereby made themselves liable for punishment under S. 52 
of the Income-tax Act and under Ss. 193 and 196 of the Indian 
Penal Code. The learned Chief Presidency Magistrate by 
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whom this case was tried, came to the conclusion that neither in 
Jaw nor in fact was the sixth accused authorised to file an 
income-tax return and that therefore no prosecution could be 
launched with regard to a return which had no legal signifi- 
cance. In considering the charges under Ss. 193 and 196 of 
the Penal Code, he came to the conclusion that although it was 
true that false entries had been made in these accounts, there 
was nothing to show that the sixth accused—and still less: the 
other five accused—had any knowledge of these false entries 
and that the necessary mens rea for a criminal conviction was 
lacking. He therefore discharged all the accused. A revision 
petition has been filed by the Crown against this order of dis- 
charge. 

It is not here disputed that the sixth accused was the agent 
of accused 1 to 5 in the conduct of the Madras business. A 
general power-of-attorney by the five partners.in his favour has 
been marked as Ex. U. It is however argued by all the six 
accused that the sixth accused had no authority to file an 
income-tax return. The power-of-attorney is worded in the 
. very widest terms, although no specific reference is made to the 
filing of income-tax returns. The sixth accused is empowered 
under clause 5: 


“To sign and verify plaints—and all other documents and papers and to 
institute or defend any proceeding in any Court of law etc”. 

In clause 11 he is authorised to appear and represent the 
firm ‘before any revenue officer—railways, Port Trust, Corpo- 
rations and all departments of the Government or local autho- 
rity’. Under Cl. 14 he is authorised: 

“Generally to do all acts and things necessary or expedient in the inte- 
rests of the said firm as fully and effectually as we could have done if 
personally present” ; 

And the partners: 

“ Agree to ratify and confirm all that our said attorney or attorneys 

shall do or cause to be done in the execution of these presents”. 


The sixth accused for many years acted as the agent of the 
firm, and in pursuance of this power-of-attorney dated the 7th 
February, 1935, he did, in fact, send in income-tax returns. 
The other partners of the firm knew that he was sending in 
income-tax returns and they of course knew in due course what 
profits he had shown in his accounts and in his returns to the 
Income-tax Officer; and they seem to have always approved of 
his conduct and his representations before the income-tax 
authorities. In the year in. question, when he presented his 
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return, P.W. 4 asked him why he had submitted his report and 
not the partners themselves; and the sixth accused’s reply was 
that he was the accredited agent of the firm in Madras. In 
support of his statement he showed the Income-tax Officer 
Ex. U. P.W.4 acted upon this representation as he or his 
predecessors had done in previous years. There can therefore 
be no doubt—whether the very wide and general terms of 
Ex. U extracted above expressly authorized the sixth accused 
or not—that the sixth accused regarded himself as the agent of 
the firm for the purpose of filing income-tax returns and that 
accused 1-5 intended him to file them and expressly or impliedly 
authorised him to file the return in question. 


A more serious argument against the validity of the prose- 
cution is that inlaw he was not the agent of the firm, in that 
the Income-tax Act does not permit of an agent’s presenting an 
income-tax return. It is pointed out that S. 22 (2), for 
example, requires the Income-tax Officer to serve a notice upon 
any person whose total income in his opinion is such an amount 
as is liable to render such person liable to income-tax. That 
person is then required to make a report. The subsequent sec- 
tions continue to refer to that person. That person may be a 
firm, it is argued; but it must be some individual or body of 
individuals, himself or themselves liable to assessment. I have 
not however been given any cogent reason why, if an assessee 
can present a return, his agent cannot doit for him. The 
principle “qui facit per alium, facit per se” is of very wide and 
general application. An exception would arise if a person 
entered into a contract to have something done by one on whose 
personal skill he relied. There seems however to be nothing in 
the Income-tax Act which suggests that it is essential that this 
act of sending in an income-tax return should be done only by 
an assessee. It can be done not only equally well by the person 
in charge of the business; but very much better. Paragraph 90 
of the instructions issued by the Central Board of Revenue 
says: 

“Returns and verifications required under the Act must be signed either 
by the assessee himself or by some representative duly authorised for the 
purpose in proper legal form, so that his acts will bind his principal”. 

S. 52, which is one of the provisions of law under which 
the accused have been charged, says: 


“If a person makes a statement in a verification mentioned in S. 19-A or 
S. 20-A or S. 22—which is false and which he either know$ or believes to be 
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false—(he) shall be deemed to have committed the offence described in S. 177 
of the Indian Penal Code”. 

Mr. Venkatarama Sastri contends that the word ‘person’ 
referred to here means the assessee, as it does in S. 22 (2) and 
elsewhere, and that one should not give to the word ‘person’ in 
this section its ordinary meaning. I do not see why the word 
‘person’ should not have its dictionary meaning in S. 52; but 
even if it means only what the same word means in S. 22 (2), I 
am satisfied for the reasons given above that the word ‘person’ 
includes a person duly authorised. Far from agreeing, there- 
fore, with the learned Magistrate that “the sixth accused had 
no authority in law or in fact to make the return which he did”, 
1 hold that the sixth accused had authority both in law and in 
fact to make the return he did. 

The learned Magistrate has discussed but little the actual 
evidence against the accused which would go to support a 
charge under S. 52; because he had arrived at the conclusion 
that whatever may have been the guilty knowledge and intention 
of the sixth accused, he could not be liable under S. 52 of the 
Act. It has been argued by Mr. Venkatarama Sastri for the 
sixth accused that the evidence on record is insufficient to justify 
this Court in ordering any further proceedings. I wish to say 
as little about the matter as possible, because it is desirable that 
the Magistrate and not this Court should adjudicate upon the 
weight of the evidence and give a finding whether or no the 
evidence is sufficient to bring home the charge to the accused. 
I need only say that it is difficult in the absence of some sort of 
explanation by the sixth accused to understand how on one day 
a clerk or subordinate could put Rs. 10,000 in his pocket with- 
out the manager of the business being any the wiser, on another 
day not long afterwards putting Rs. 8,400 in his pocket, and 
the day after that again another Rs. 1,600. It is also difficult 
to understand how an intelligent man of business should not be 
aware that his business was making a substantial profit 
(Rs. 40,000 and more a year) and believe that his firm was 
doing so badly as to make only Rs. 5,000 a year. I do not wish 
to express any opinion whether this in itself would be sufficient 
evidence to justify a conviction. Still less do I wish to say 
that this is so conclusive against the accused that nothing he 
can say would rebut that eVidence. But I think that these 
facts and the other evidence in the case require further consi- 
deration by thè Magistrate. e 


Inspecting 
Asst. 
Commis- 
sioner of 
Income-tax 


v. 
Jeverbhai. 


Inspecting 
Asst., 
Commis- 
sioner of 
Income-tax 


v. 
Javerbhai. 


480 THE MADRAS LAW JOURNAL REPORTS. [1941 


With regard to the charge against the accused under 
Ss. 193 and 196 of the Indian Penal Code, Mr. Venkatarama 
Sastrihas put up a very strong argument which, if correct, 
would show that the complaint had not been made by the proper 
person within the meaning of S. 175 of the Code of Criminal 
Procedure. This objection to the complaint was not raised in 
the Magistrate’s Court, and the learned Public Prosecutor 
points out that because that was not done, he is not in a position 
on the evidence on record to satisfy me that the complaint was 
made by a proper person. He however contends that if it is 
questioned in the trial Court, he is prepared to adduce evidence 
to satisfy the Court that the complaint made was a proper one 
upon which a Court can proceed. As the case is going back to 
the Magistrate, the question of the propriety of the complaint 
with regard to the charges under Ss. 193 and 196, Indian Penal 
Code, will be left open for the consideration of the Magistrate. 


Although the accused 1 to5 knew that the sixth accused 
was showing that the firm had made a profit of nearly Rs. 5,000 
and must have been somewhat surprised it was not doing better, 
yet in a criminal case where the burden of proving knowledge 
and intention is upon the prosecution, I do not think it can be 
said that the accused 1 to 5 knew beyond all reasonable doubt 
that the sixth accused was making fraudulent returns. So that 
I do not think itis in the interests of justice that I should 
require the Presidency Magistrate to make any further inquiry 
into the charges against them. 


In the result, the order of discharge by the Presidency 
Magistrate with regard to the sixth accused only is set aside 
and some Magistrate other than the Magistrate against whose 
judgment this petition has been preferred is ordered to make 
further inquiry into the case against him. 


The petition against accused 1 to 5 is dismissed. 


K.S. Order of discharge with regard 
to sixth accused set aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE PATANJALI SASTRI. 


Sepulchre Brothers, Proprietors, The Petitioners* (Defen- 
Belgium East India Trading and dants) 
Engineering Company, Bombay. 

Sait Khushal Das Jagjivan Das Mehta Respondent (Pluin- 
trading in the name of Messrs. J. tiff). 
Khushal Das and Company, Bezwada. 

Civil Procedure Code (V of 1908), S. 20, Cl. (c)—-Suit for damages for 


breach of contract—Place where telegram accepting offer was received—Part 
of the cause of action if arises at such place. 


In suits arising out of contracts, a part of the cause of action arises 
where the letter or telegram accepting the offer is received or delivered. 

‘Venkata Reddi v. Nataraja Seiti, (1924) 46 M.L.J. 371 followed and 
Evans v; Nicholson, (1875) 32 L.T. (N.S.) 778, relied on. 

Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Bezwada dated 17th August, 1939 and 
made in O. S. No. 348 of 1938. 

N. Rajagopala Aiyangar for Petitioners. 

Kasturi Seshagiri Rao for Respondent. 


The Court delivered the following 

J UDGMENT.—The only question argued in this civil revision 
petition relates to the jurisdiction of the Court below to enter- 
tain the suit. The issue has been found for the plaintiff and 
the defendant has preferred this revision petition. 

The suit was for damages for breach of contract for deli- 
very of certain: perforated steel sheets according to specification 
to the plaintiff who is a merchant trading at-Bezwada. The 
defendants who are carrying on business at Bombay are the 
representatives of a Belgian firm of steel manufacturers. The 


plaintiff averred that the defendants broke the contract by. 


failing to deliver the goods and they sued in the District 
Munsif’s Court at Bezwada alleging that their cause of action 
arose in part at Bezwada. The defendants pleaded inter alia 
that the Court had no jurisdiction to entertain the suit as no 
part of the cause of action arose at Bezwada. The issue was 
tried by consent of parties as a preliminary issue and the letters 





*C. R.P, No. 2271 of 1939. . 8th August, 1941, 
61 
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by means of which the contract was concluded have been 
included in the record. The lower Court took the view that 
the indent form which the defendants finally, sent to the plain- 
tiff to be duly completed and returned after the specifications 
and quotations had been exchanged must be taken to be the 
offer and the plaintiff’s posting it duly signed and completed 
was the acceptance and that therefore the contract was conclu- 
ded at Bezwada. The learned District Munsif was further of 
opinion that the Court had jurisdiction as the goods were to be 
received finally at Bezwada via Madras. 


Mr. Rajagopala Aiyangar, the learned counsel for the 
petitioner, urged that the view taken by the learned District 
Munsif was unsustainable. He contended that the plaintiff’s 
return of the indent form duly completed and signed was merely 
a customary formality which the defendants required their 
customers to observe in such cases, and that the contract was 
really concluded by the defendants’ telegram from Bombay 
accepting the plaintiff's order for the goods at the price quoted 
by the defendants. Mr. Rajagopala Aiyangar further submit- 
ted that the correspondence showed that the contract was on 
c.i.f., terms and that the shipping documents were to be deliver- 
ed against payment at Bombay, while the harbour at which 
the goods were to be unloaded was Madras. The place of 
delivery, he therefore argued must be taken to be either 
Bombay or Madras and not Bezwada. The respondent’s 
learned counsel Mr. Seshagiri Rao did not attempt to repel 
these contentions but sought to support the decision of the 
Court below on the ground that if the telegram was to be 
treated as the acceptance, its receipt by the plaintiff was a part 
of the cause of action and as this was admittedly at Bezwada, 
the Court below had jurisdiction to entertain the suit under 
S. 20 Cl. (c) of the Code of Civil Procedure. The decision of 
Ramesam, J. in Venkata Reddi v. Nataraja Settit, was cited in 
support of this contention. After referring to the decisions 
holding that in suits arising out of contracts a part of the cause 
of action must be deemed to arise where the letter containing 
the offer was received, the learned Judge held that the receipt 
of acceptance when the contract was complete was a part of 
the contract “there being no reason why acceptance should be 
in a worse position than offer”. The learned Judge distinguish- 


Sri 


1. (1924) 46 M.Is.J. 371. * 
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ed the case of Clarke Brothers v. Knowles}, by pointing out 
that it did not appear from the affidavit on which the application 
was based that any letter of acceptance was received at West 
Hartlepool and the case in Kamisetti Subbiah v. Katha Ven- 
kataswamy2, by observing that no attempt was made there to 
support the judgment under appeal on the ground that the 
letter of acceptance was received in Kurnool. 


Mr. Rajagopala Aiyangar urged that this decision should 
not be accepted as sound because it was opposed to the two 
later cases decided by Divisional Benches of this Court and 
reported in, The National Insurance Company Limited, 
Calcutta v. Seethammal’, and Ahmad Bux v. Fazal Karim4, in 
both of which the decision should have been the other way if 
Venkata Reddy v. Nataraja Setti5, were to be regarded as good 
law. In both these cases which arose out of suits filed on 
the Original Side of this Court, it appears no doubt from the 
statement of facts that the communication of acceptance was 
received at Madras. But it is to be observed that no point was 
made of such receipt as being part of the cause of action and 
the decision of Ramesam, J., referred to above does not appear 
to have been brought to the notice of the learned Judges who 
held that the cause of action in each case did not arise in part 
within the Original Civil Jurisdiction of this Court. 


It was also argued that there was no real analogy between 
the receipt of an offer and the receipt of an acceptance; for, 
while the former was an essential step in the making of a con- 
tract as there could be no acceptance unless the offer was 
received, the receipt of acceptance was not necessary to com- 
plete the contract which was concluded as soon as the letter of 
acceptance was posted as settled by a long course of decisions. 
The argument is not without force and I should have hesitated 
to follow the decision of Ramesam, J., if there was nothing more 
to support it than the analogy of the receipt of an offer on 
which apparently it was based. But there is authority for the 
view that although an acceptance is complete as against the 
proposer as soon as the letter containing it is posted, it is a con- 
tinuing act until it reaches the person to whom it is communi- 





1, (1918) 1eK.B. 128, 
2. (1903) I.L.R. 27 Mad. 355. 3. (1933) 65 M.L.J. 455. 
4. (1940) 1 M.L.J. 676: LL.R. (1940) Mad. 195. 
ï 5. (1924 46 M.L.J. 371. 
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cated and may thus be taken to be made also at the place where 
it is received.. This was the view taken in Evans v. Nicholson}, 
which arose out of a motion for a writ of prohibition to the 
Mayor’s Court on the ground that it had no jurisdiction to 
entertain an action for money due on an account stated’ as the 
whole cause of action did not arise within the city of London. 
The defendant in that case received out of the city some goods 
which he had ordered from the plaintiff and in answer to a 
letter requesting payment of the price wrote that he would 
remit the amouut as requested as soon as possible. This letter 
was posted at the defendant’s place of residence out of the city 
and was received by the plaintiff at his place of business in the 
city. ‘It was argued on the analogy of cases relating to accep- 
tance of an offer that the account must be deemed to have been 
stated out of the city where the defendant’s letter was posted 
but the Court held that although a statement of an account was 
analogous to the acceptance of a contract and it was settled law 
that a contract was concluded as soon as the acceptance was 
posted, the statement, like the acceptance, was a continuous act 
until it reached the person to whom it was communicated and 
that therefore the defendant’s letter was an account stated to 
the plaintiff at the place where the latter received it namely, the 
city of London. Lord Coleridge, C. J., observed at page 780: 
“It has been pointed out, indeed, and with perfect truth, that the cases 
referred to have stopped at this point with laying down as law that a con- 
tract is complete whenits terms are accepted; and that the acceptor need 
not wait till the other party receives his letter notifying his acceptance. But, 
then, that was all that it was necessary to decide in all those cases. Adams 
v. Lindsell®, Duncan v. Topham, and The Imperial Land Company of Mar- 
seilles (Harris? Case)*, and the Courts there needed not to go on and say 
whether the acceptance was a continuous act; still, all the reasoning in the 
cases upon which the judgments are founded, though the judgments them- 
selves are confined to the points necessary to be decided, is applicable to the 
further proposition which we are now considering, namely, that the accept- 
ance continues to be an act done by the person accepting in a uniform and 
unbroken course of dealing until it reaches the other person to whom it is 
notified. And, in my opinion, although when he sends it off by post it is 
made then as against him, it is nonetheless made also when it reaches the 
mind of the offerer by reason of its having also been made before. This 
leads me to be unable to distinguish an acceptance so explained from a 


statement of an account; and so, to apply the proposition to the facts in this 
case, I should say that, although an account was undoubtedly stated at Cop- 





ear, 
1. (1875) 32 L.T. (N.S.) 778. 
2. (1818) 1 B. & Ald. 681: 106 E.R. 250. 
3. (1849) 8 C.B. 225: 137 E.R. 495. © 4. (1872) L.R. f Ch. Ap. 587. 
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thorne, wherever that may be, it was nonetheless stated again when the 
letter containing the admission was received in the city.” 


Lindley and Archibald, JJ., expressed a similar opinion. 
Denman, J., while agreeing that an account must be deemed to 
be stated where the person to whom it was addressed received 
the statement, doubted the applicability of the analogy of the 
posting of the letter of acceptance concluding a contract, to the 
case of an account stated. He added however: 


“But I do agree, that, if the letter speaks at the moment it is posted, it 
isin the nature of a continuous statement, and speaks also at the moment 
when it is received.” 


It will thus be seen that though the point actually decided 
related to an account stated, the decision was based on general 
principles applicable to all contracts and this has been recognised 
in Hals. Vol. 8, page 191 where this decision among others is 
cited as an authority for the proposition that where an offer is 
made and accepted through post, a part of the cause of action 
arises where the letter accepting the offer is posted and a part 
where it is delivered. In this view, a part of the cause of 
action in the present case must be taken to have arisen at 
Bezwada where the defendant’s telegram accepting the plain- 
tiff’s order was received by the plaintiff. 


Mr. Rajagopala Aiyangar cited two English cases, namely, 
Cowan v. O’Connor}, and Holland v. Bennett?, as being in 
conflict with Evans v. Nicholson’, referred to above. In the 
former an order to make certain bets was transmitted by postal 
telegraph by the plaintiff residing outside the city of London 
to the defendant within the city, who telegraphed that the order 
had been carried out, and it was held that the contract of 
agency was made in the city and that the action was properly 
laid in the Lord Mayor’s Court as the whole cause of action 
arose within the jurisdiction of the city. This, however, does 
not conflict with the view adumbrated in Evans v. Nicholson, 
for, as already observed, all that was held in the latter case 
was that an acceptance must also be deemed to have been made 
where the offerer received it. The fact, therefore, that the 
contract of agency could also be deemed to have been made at 
the plaintiff’s place of residence without the city of London 
did not militate against the exercise of jurisdiction by the Lord 
Mayor’s Court within whose gurisdiction the contract was con- 
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cluded by the despatch of the defendant’s telegram notifying 
the carrying out of the plaintifi’s order. 

The case of Holland v. Bennettl, related to an alleged 
wrongful dismissal of the plaintif: who was employed in 
England by a letter posted by his employer the defendant who 
was residing abroad. lt was held that there was a complete 
breach of the contract when the letter giving notice of dismissal 
was posted abroad and that the English Court had no jurisdic- 
tion to entertain the action under O. 11, r. 1 (e) of the Rules 
of the Supreme Court which authorised service out of the 
jurisdiction of a writ of summons in cases, inter alia where the 
action was “in respect of a breach committed within the juris- 
diction of a contract wherever made.” The facts were entirely 
different and the provision under which the case was decided 
did not make the exercise of jurisdiction by the Court depend 
upon the arising of the cause of action wholly or in part within 
the jurisdiction. I cannot therefore regard the case as being in 
conflict with Evans v. Nicholson®. 

For the reasons indicated, I hold that the Court below is 
competent to try the suit and accordingly I dismiss the civil 
revision petition with costs. 

K.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR, JUSTICE LAKSHMANA Rao. 


Ahmed Mohideen .. Petitioner* (Complainant) 
v. 
Yusuf Ali Syed «e Respondent (Ist Accused). 


Criminal Procedure Code (V of 1898), S.197—Complaint against oficer 
of Government—Necessity for previous sanction of Governor for taking cog- 
nisance of alleged offence. 

Where it was alleged that the complainant was beaten under orders 
given while acting or purporting to act in the discharge of his official duty, 
by the accused,an officer not removable from his office save by or with the 
sanction of the Secretary of State, previous sanction of the Governor of the 
Province is essential for taking cognizance of the alleged offence by such 
officer. 

Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, 1898 praying that the High Court will be pleased to 


revise the order of the Chief Presidency Magistrate of the 
a ner ta ti 
1, (1902) 1 K.B. 867. 2. (1875) 32 L.T. (N.S.) 778. 


* Cri. R. C. No. 733 of 1940 
(Cri, R, P, No. 692 of 1940). . 10th January, 1941, 
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Court of the Presidency Magistrates, Egmore, Madras, dated 
19th August, 1940 and passed in C. C. No. 2686 of 1940. 


V.T. Rangaswami Aiyangar and K. Ramaswani Aiyangar 
for Petitioner. 

V. L. Ethiraj for A. S. Sivakaminathan for Respondent. 

The Crown Prosecutor for the Crown. 

The Court made the following 

ORDER.— The house of the complainant was raided by the 
respondent, the Assistant Commissioner of Police under the 
provisions of S. 42 of the Madras City Police Act on 9th July 
last and instruments of gaming on horse races were found. 
The complainant escaped and he was arrested by the respondent 
on 10th- July, and taken to the police station. Two Sub-Inspec- 
tors are stated to have beaten him in the station under the orders 
of the respondent and as urged by the Crown Prosecutor the 
respondent gave the order while acting or purporting to act in 
the discharge of his official duty. He is not removable from 
his office save by or with the sanction of the Secretary of State 
and S. 197, Criminal Procedure Code, enacts that no Court can 
take cognizance of such offence except with the previous sanc- 
tion of the Governor of the Province “in the exercise of his 
individual judgment. The revision petition therefore fails and 
is dismissed. i 


K. S. Petition dismissed. 


r 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL, 


The Public Prosecutor ... Appellant* 
v. 
B. V. A. Lury Company, represented 
by A. V. Raghavaraju, Director 
- and another. _ Respondents (Accused), 
Companies Act (VII of 1913), S. 32 (5)—Default without wilful neglect 
—If punishable. 


. ` Under 5.32 (5) of the Companies Act, mere default in not filing before 
the Registrar of Joint Stock Companies alist of members of the company 
within 21 days after the ordinary general meeting is punishable. Knowledge 
or wilfulness is nota necessary ingredient of the offence where it is the 
company and not its officers that is sought to be prosecuted. 4 

oe aa aana 
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Appeal under S. 417 of the Criminal Procedure Code, 
1898, against the acquittal of the aforesaid respondents 
(accused) by the Sub-Divisional Magistrate of Cocanada in 
C. C. No. 71 of 1940 on his file. 

The Appellant in person. 

D. Narasaraju for Respondents. 

The Court made the following 

ORDER. — Under S. 32 of the Companies Act a company has 
to draw up a list of the members of the company and of the 
persons who have ceased to be members since the date of the 
last return. That list has to be completed within 21 days after 
the ordinary general meeting and a copy has to be sent, signed 
by a director or the manager or the secretary, to the Registrar. 
Ín this case, whereas the list should have been sent to the Regis- 
trar on or before 20th November, 1939, it was not in fact filed 
until 3rd January, 1940. A case was therefore filed against the 
company and its directors for not complying with the require- 
ments under S. 32 of the Act. The Sub-Divisional Magistrate 
of Cocanada held that there was no reason to think that the 
failure to submit this return was due to anything but negligence 
and that as the delay was not due to any wilful default, they, 
were not guilty of any offence. He therefore acquitted them. 
The Crown has preferred an appeal with regard to the acquittal 
of the company. 

The words ‘knowingly’ and ‘wilfully’, which are found to 
be the necessary ingredients of the offence by the learned Magis- 
trate, cannot be applied to a company at all. A company, as a 
corporate body, cannot either ‘know’ or ‘wil’. That the Legis- 
lature did not personify companies and impute to them minds is 
made clear by the wording of the relevant sections. The 
punitive clause of S. 32, for example, reads : 

“If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding Rs. 50 for every day during 


which the default continues, and every officer of the company, who know- 
ingly and wilfully authorises or permits the default, shallbe liable to the 


like penalty”, 

It is to be noted that the words ‘knowingly’ and ‘wilfully’ 
are used with reference only to the officers of the company and 
not to the company itself, obviously for the reason I have given 
above. The company is always ligble where the return is not 
sent in; but the officers of the company are liable only if they 
knowingly or wilfully authorise or permit the default. 


| 
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Mr. Narasaraju for the respondent has quoted Dorte v. 
South African Super-Aeration Lid}, in which, referring to the 
English Act, the Alderman held that: 

... “the word ‘default’ in S. 27 implied a continued neglect to do an 
act required,” 

The English Act has not been shown to me; and so I do 
mot know to what extent, if at all, that case can safely be applied 
in India; but even if it could, it can be distinguished from the 
case before me by the fact that a prosecution had been launched 
apparently against the officers of the company as well as against 
‘the company, and also by the fact that in that case the omission 
was one which it was impossible to remedy. It may be noted 
that the company had already been fined for not having submit- 
ted the required return on the due date, and a daily penalty was 
also imposed on the company for its subsequent default. It was 
only when a prosecution was launched after the omission was 
impossible to remedy that the lower Court refused to impose a 
further penalty. 


The only Indian case that has been cited to me is a judg- 
ment of Burn, J., in Crl. R. C. No. 601 of 1937, Sri Meenakshi 
Mills Co., Lid. v. Assistant Registrar of Joint Stock Companies, 
Madura2, which is a case in which the company and the direc- 
‘tors had been fined under S. 76 of the Companies Act. Burn, 
J.,acquitted the officers of the company because in the circum- 
_ stances of that case he held that it could not be said that they 

‘had been ‘knowingly parties to the default’; but he upheld the 
‘penalty imposed on the company. Precisely the same conditions 
exist in this case. The learned Magistrate has found that there 
was no wilful default on the part of the officers of the company 
and the learned Public Prosecutor is not prepared to dispute 
that finding. So while the officers of the company were 
rightly acquitted, the company should have been punished. As 
far as the company is concerned the order of the Magistrate is 
‘set aside and the company is ordered to paya penalty of 
Rs. 50. 

K. S. Order set aside. 


pora 


een cer nahan panagan aana A aaa kaamanane 
1. (1904) 20 Times Law Reports, 425, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ PRESENT :—MR, JUSTICE SOMAYYA. 


Samuel Nadar .. Appellant* (Plaintif) 
ay e e y, ¥ 
Thangayya Nadar .. Respondent (Defendant). 


Limitation Act IX of 1908), Art. 106—Applicability—Partnership for 
running a chit fund with the partnership as steke-holder—Suit for dissolution 
and accounts—Limitation. ' 


The business of a partnership formed for running a chit fund with the 
partnership as the stake-holder, does not cease or terminate with the expiry 
of the chit period or earlier if the auction of the chits every month comes to: 
anend earlier for other reasons. Accordingly for a suit for dissolution. 
of such partnership time willnot begin torun until all the assets of the 
partnership are realised and the liabilities paid when alone the business can 
be said to come to an end. 

Appeal against the decree of the Court of the Subordinate 
Judge of Devakottai in A. S. No. 31 of 1937 preferred against 
the decree of the Court of the District Munsif of Manamadura 


in O. S. No. 40 of 1933. 


K. Bhashyam Aiyangar.and V. C. Veeraraghavan for 
Appellant. E e 


K. Rajah’ Aiyar for Respondent. 
The Court delivered. the following 


JupcmEentT.—This is an appeal against the decree of the 
Subordinate Judge of Devakottai in A. S. No. 31 of 1937. The 
plaintiff (appellant) - filed the suit out of, which this second 
appeal arises for dissolution of.a. partnership which he and the 
defendant are, said to have been carrying on. The business of 
the partnership consisted in the running of a chit transaction, 
both the partners acting as stake-holders. The chit was to be 
conducted for a period of fifty months. Two prizes were to be 
taken by the stake-holders ‘and the remaining forty-eight were 
to be open to the other subscribers. The person who offered the 
lowest bid was given the prize. The suit has been dismissed by 
the lower appellate Court as barred by limitation. 


The chit started on 13th March, 1924 and the fifty months 
expired on 14th May, 1928. The present suit was filed on 13th 
February, 1933. If the adventure or undertaking of carrying 





*S, A. No. 1084 of 1938. Ist August, 1941. 
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on a chit fund was completed by the end of the fiftieth month, 
then there were was a dissolution of the partnership under 
S. 42 of the Indian Partnership Act. That would be on 14th 
May, 1928. If there was a dissolution on that date, then under 
Art. 106 of the Second Schedule of the Indian Limitation Act a 
suit for an account would have to be filed within three years 
from that date, unless in the meanwhile there were acknowledg- 
ments within three years of each other. The lower appellate 
Court held that the business of the partnership or the under- 
taking or adventure as mentioned in S. 42 (b) came to an end 
on the expiry of the fifty months during which the chit was to 
run. If this is conceded, the rest follows. The lower appel- 
late Court says: 


“ Ordinarily a chit to run for 50 months by two persons in partnership is 
an adventure which terminates at the 50th month, or it is a partnership for 
a particular period”. 


This is a thorough misunderstanding of the nature of the 
partnership. When two persons form themselves into a partner- 
ship for the purpose of carrying on a chit transaction, the chit 
may come to an end on the expiry of the fiftieth month; but as 
between the two persons who are joint stake-holders the adven- 
ture or undertaking does not come to an end immediately, for 
monies due to the partnership from the subscribers have to be 
collected. If it is a case of single stake-holder there is-no 
trouble; he will collect all the monies due from the subscribers 
who drew the prizes. But in a case where two persons 
form themselves into a partnership and the partnership 
is the stake-holder, then the partnership business does not 
cease or terminate with the fiftieth month or earlier if the 
auction of the chits every month comes to an end earlier 
for other reasons. Very much more has to be, done; all the 
monies due to the partnership have to. be collected and the lia- 
bilities have to be discharged and it is only then ‘that the busi- 
ness can be said to come to an end. As between the two the 
relationship of partners continues until the termination of the 
business of the partnership, that is, until allthe assets of the 
partnership are realised and the liabilities paid. It is this initial 
misunderstanding of the nature of the business namely, that the 
partnership business came to an ‘end at the termination of the 
fiftieth month, that has led the lower. appellate Court to.. hold 
that the suit isbarred. As held bya Bench of this Court in 


Samuel 
Nadar 


v. 
Thangayya 
Nadar.. 
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Samuel Katta Gundayya v. Katta Ea a suit for taking the 


Nader accounts of a partnership: 
Thangayya .... “would not be barred unless the defendant makes out that there 
adar. 


has been a dissolution of the partnership more than three years prior to the 
institution of the suit. The onus of making out such dissolution is upon the 
defendant and it is well established that the mere fact that after a particular’ 

_ date no further business was done will not amount toa dissolution of the 
partnership.” 

It is unnecessary to refer to the decisions cited in that 
judgment. In this case the onus of proving that there was a 
dissolution lay upon the defendant. All that is said by the 
respondent in support of the judgment of the lower Court is 
that the plaintiff pleaded that there was a reference to arbitra- 
tion and an attempt to settle the accounts and that there was an 
agreement for division of the assets and liabilities of the part- 
nership between the partners. Unfortunately the agreement 
pleaded by the plaintiff was denied by the defendant and the 
defendant succeeded in satisfying the lower Courts that the 
plaintiff's case in regard to the settlement is not true. The 
first Court found that there was only an attempt at settlement 
and the lower appellate Court says that the finding of the trial 
Court that the settlement was only an abortive settlement in 
April or May, 1928, was not even challenged before him. In 
the evidence given by the defendant at page 18 of the ji 
papers this is what he says’: 


“The chit was stopped because plaintiff said the 43rd auction might be 
postponed:owing to the want of collections. The plaintiff looked into the 
accounts with his accountant for the attempted agreement. The proposed 
terms were that the assets and the liabilities should be divided equally. I do 
not remember the persons who might have been present at that time. There 
was only a proposal to wind up our business as stated above.” 


After this evidence it is idle to contend that there was a 
dissolution or a completed agreement in April or May, 1928. 
I hold that the suit is not barred by limitation. I reverse the 
decree of the lower appellate Court and restore that of the 
District Munsif with costs here and in the lower appellate 
Court. 

Leave to appeal is refused. 


K.S. ; Appeal allowed. 


1, (1938) 1 MLJ. 574: 45 L.W. 749, | 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTICE PANDRANG Row AND MR. JUSTICE 

KING. 

Al. Ct. Alagappa Chettiar, through Appellants (Petitioner— 


his authorised agent Ranganatha Assignee—Plaintiff at- 
Aiyangar. taching—Decree-holder) 


U. 


Ramakrishna Aiyar and others ... Respondents (Respon- 
dents 9,11 to 16 and 18 


to 31). 


Limitation Act (IX of 1908), Art. 182—Previous execution application— 
Order in 1931 directing fresh application to be filed against certain judg- 
ment-debtors—Final order on application on 30th March, 1933—Subsequent 

‘application for execution in March, 1935—If within time—Civil Pro- 

cedure Code (V of 1908), S. 48—Assignment of decree — Attachment of 
another decree by assignor—Assignee proceeding to execute attached decree 
—If assigned decree becomes barred under S. 48. 

A, the assignee of a decree passed in a suit of 1916 applied in March, 
1935. to execute another decree which his assignor had attached as against 
some of the defendants therein. The latter decree as amended in appeal in 
1928, had ordered them to pay back certain amounts drawn from Court on 
the security of immoveable property. The decree was granted also person- 
ally against those defendants. The execution application of 1935 was to sell 
the property offered as security. Certain previous applications one by himself 
in November, 1928 (seven months after the appellate decree) and two others 
by another attaching decree-holder in 1931 and 1932 respectively were relied 
on as saving limitation for the execution application of 1935. The 
earlier applications were in general terms praying for the transmission of 
the decree copies to various Courts and for simultaneous execution against 
those and other defendants. A’s application of 1928 was finally disposed of 
on 18th December, 1933. On the question whether the execution application 
of 1935 was barred by limitation, it was contended that as against the parti- 
cular defendants sought to be proceeded against the executing Court had 
passed an order on the 30th March, 1931 calling on 4 to make fresh applica- 
tions with fuller and better particulars and therefore limitation commenced 
to run from that date. It was also contended that the application of 1928 
had not been made to the proper Court and that the decree assigned having 
been passed in 1916 was barred by 1935 and therefore 4 could not execute 
the attached decree. 

Held :—(i) The expression ‘final order’ in Art. 182 of the Limitation Act 
refers only to the final order on the application and not to any order as 
against any particular judgment-debtor and therefore the application of 1935 
for execution is not barred. 

(4) The Court which has transmitted a decree still retains its jurisdic- 
tion to execute it under certain circumstances, Muthurama Reddi v. Motilal 
Daga, 1.L.R. (1938) Mad. 326, followed. 

(iii) By attaching the other decree in execution of the decree assigned to 
him 4 had done all he can to secures for himself the property of his judg- 





* A. A. O. No,37 of 1938, K 26th March, 1941. 
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ment-debtor. The application for execution of the attached decree does not 
involve the execution of the decree assigned to 4 and therefore the appli- 
cation is not barred by S. 48, Civil Procedure Code. 

_ Appeal against the order of the Court of the Subordinate ° 
Judge of Madura dated 2nd February, 1937, and made in E.P. 


“No. 197 of 1935 in O. S. No. 153 of 1910 on the file of the 


Temporary Sub-Court of Ramnad. 
R. Gopalaswanu Aiyangar for Appellant. 


T.S. Muthuswami, O. V. Baluswami, K. V. Srinivasa 
Aiyar and K. Vydianathan for Respondents. 


. The Judgment of the Court was delivered by 

King, J.—The appellant here is the assignee of the decree 
in O. S. No. 70 of 1916 of the Ramnad Sub-Court. His as- 
signor had attached a decree in O. $ No. 53 of 1910, and as 
assignee he applied in March, 1935, to execute that attached 
decree as against certain of the defendants. Those defendants 
were ordered by the decree, as amended in appeal in 1928, to 
pay back the amounts which they had drawn from Court out of 
the late Raja’s allowance money with interest. In withdrawing 
the money from Court they had offered the security of immove- 
able property. This application of 1935 by the appellant is to 
sell the property which they thus offered as security. The 
appellant relied upon certain previous applications, one of 
which was filed in November, 1928, seven months after the 
appellate decree, and two of which were filed in 1931 and 1932 
respectively. These later applications were not filed by himself 
but by another attaching decree-holder. It was held by the 
learned Additional Subordinate Judge of Madura that the appli- 
cation of 1935 was barred by limitation on the ground that it 
was the first application made after the appellate decree in 1928 
to proceed against these particular properties. Apparently the 
learned Subordinate Judge had overlooked the fact that the 
decree was granted also personally against these defendants. 
There is therefore no discussion in the order of the learned 


. Subordinate Judge of the question whether the application of 


November, 1928, was or was not directed against these parti- 


‘cular defendants. We find it quite clear that the appellant 


prayed in general terms for the transmission of copies of the 
decree to various Courts and for simultaneous execution in order 
that he might proceed against these defendants as well as the 


others. There is also an order of the executing Court passed in 
; : ; 
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March, 1931, which shows clearly that it was in this sense that 
the execution application was understood by the Court itself. 
It is quite clear therefore that in November, 1928, the appellant 
‘desired to proceed against the present respondents. 


According to Art. 182 of the Limitation Act he will now 
be entitled to reckon as the date from which limitation begins 
to run for his next application the date of the final order on 
that application. The petition in question was finally disposed 
of by the Court on the 18th December, 1933. The learned 
advocate for the respondents no doubt brings to our attention 
the fact that in so far as his own clients are concerned the 
executing Court passed on the 30th March, 1931, an order 
calling upon the appellant to make fresh applications with 
fuller and better particulars. He argues therefore that it is 
only from this date that the appellant is entitled to count time 
in regard to limitation and that for our present purpose 30th 
March, 1931, must be considered to be the date of the final 
‘order, We are unable to accept this contention. The language 
‘of Art. 182 is very simple. It refers to the date of “the final 
order passed on an application made in accordance with law to 
the proper Court”. Although for certain purposes, as is set out 
in the explanation, applications have to be analysed and their 
effect considered as against particular judgment-debtors, there 
is nowhere in the section any further explanation which deals 
with the meaning of this expression ‘final order”. If the Legis- 
lature had wished to constitute the final order as against any 
particular judgment-debtor as the final order to be considered 
in any future application against him, it would have been easy 
for it to have said so explicitly. Without any such explicit 
‘statement it seems clear to us that the final order on an appli- 
cation can only mean just what it says—and that in this case 
the date of the final order is undoubtedly the 18th December, 
1933. If therefore there are no other objections it is clear 
that the application of 1935 is within time in its relation to the 
‘application of 1928. 


There are however two other objections raised on behalf 
-of the respondents. The first is that the application of 1928 
was not made to the proper Court. As has already been stated, 
the prayer in the application was to transmit the decree to 
certain other Courts and wethave been informed that in actual 


act the decree had been transmitted years before to these other 
° e 
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Courts and had never been returned. ` It was therefore argued 
that since the decree. had been transmitted before from the 
executing Court, the Court which transmitted it had lost ali 
jurisdiction in the matter of further execution and therefore 
this petition was not presented to the proper Court. A very 
similar argument was addressed to us only last week in connec- 
tion with another Civil Miscellaneous Appeal (No. 342 of 
1939) and we have there dealt with it in full, and have given 
reasons for holding that the Court which has transmitted the 
decree still retains its jurisdiction to execute it under certain 
circumstances. We have there followed a decision of a Bench 
of this Court in Muthurama Reddi v. Motilal Dagal. Nothing 
has been addressed to us in the argument today which leads us. 
to dissent from the views which we expressed so recently. We 
are accordingly of opinion that the present application, which 
is similar in its facts to the one with which we then dealt, was. 
made to the proper Court. 


Finally it is argued that under S. 48 Civil Procedure Code 
the appellant is barred from filing this particular execution: 
application on the ground that although the execution of the 
decree in O. S. No. 53 of 1910 may not be barred, the execu- 
tion of the decree in O. S. No. 70 of 1916 was barred by 1935. 
No doubt the period between 1916 and 1935 is well in excess. 
of 12 years, but we can see no reason for holding that in pro- 
ceeding. to execute the decree in the 1910 suit which had been 
attached by his assignor years before, the appellant was in 
reality executing his own decree of 1916. In our opinion, by 
the act of attaching the decree in the 1910 suit the appellant 
has done all he can to secure fon himself in his 1916 suit the 
property of his judgment-debtor. In proceeding to execute the 
decree which he has attached he is essentially doing nothing 
more than he would be doing if he proceeded to sell ordinary 
landed property which he had attached. We are not therefore 
convinced that the present application in any sense involves the 
execution of the decree of 1916. It is therefore irrelevant that 
the decree of 1916 was barred by 1935. 


In the result there are no grounds whatever for holding that. 
the application now in question was barred by limitation. This 
appeal must accordingly be allowed and the application restored 


m EN 


1. LL.R. (1938) Mad. 326. 
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to file and disposed of by the learned Subordinate Judge in 
accordance with law. The respondents must pay the appellant’s 
costs in this Court. The costs of the execution application will 
abide the result. 
K.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI 
Tirugnanavalli Ammal, by agent Appellant*-Petitioner 


Rajamanikkam Pillai. (Respondeni-Plaintiff). 
v. 
P. Venugopala Pillai and others. Respondents (Petitioners- 
Defendants). 


Madras Agriculturists Relief Act (IV of 1938)—S. 3 (2) Proviso C and 
S. 20—Usufructuary mortgagee of housebound to pay property tax under the 
contract—Tax realised from the owner of the properiy—Eligibility of mort- 
gagee to apply for stay of proceedings in execution of decree against him. 

Where the Municipal register indicated that the assessee in respect of a 
house was a Mutt to which it belonged and the receipts showed that tax had 
been paid by the Mutt for the two years immediately preceding Ist 
October, 1937, though the demand had in the first instance been made on the 
usufructuary mortgagee of the house who was liable to pay the tax under 
his contract and had in fact so paid for some years, on the question whether 
the mortgagee can be deemed to have been assessed to tax for purposes of 
Proviso C to S. 3 (2) of Act IV of 1938 precluding him from getting stay 
under S. 20, 

Held, that it was difficult to treat either the entries in the assessment 
register or the demand for the tax as the sole criterion of assessment, 
and since no appeal lay and interference by the High Court was solely 
confined to powers of revision under S. 115, Civil Procedure Code, even 
assuming that the view of the lower Court as to whether the mortgagee has 
been assessed to tax and what constitutes assessment in the circumstances 
of the case is wrong, there was no ground for interference as there was no 
irregularity relating to jurisdiction. 

Appeal and Petition under S. 115 of Act V of 1908 
presented against the order of the District Court of South 
Arcot dated 25th October, 1938 and made in M.P. No. 162 of 
1938 in O. S. No. 6 of 1927. 

T.R. Venkatarama Sastri and T.-E. Ramabhadrachariar 
for Appellant. 

K. Bhashyam Aiyangar and J. R. Gundappa Rao for 
Respondents. 

The Judgment’ of the Court was delivered by 

Wadsworth, J—This appeal and the alternative revision 


petition arise out of an order allowing an application under 


*C.M.A. No. 349 of 1939. Ist May, 1941. 
CRP. No. 1416 of 1939. 
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S. 20 of the Madras Act IV of 1938 to stay proceedings in 
execution of a decree. The only question argued before us 
relates to the eligibility of the respondents, who were the peti- 
tioners before the lower Court, to be agriculturists having 
regard to Proviso C to S. 3 (2) of Act IV. It is now settled 
that no appeal lies from an order under S. 20, so that we have 
to consider whether, if there is an error, there are grounds to 
justify interference in revision under S. 115, Civil Procedure 
Code. It is common ground that the respondents will be ex- 
cluded from the category of agriculturists if house No. 105 is 
deemed to be a house in respect of which the 1st respondent 
has been assessed to property tax. That house admittedly 
forms part of the property of the Chockapuraswami Mutt and 
is held by the 1st respondent under a usufructuary mortgage of 
the year 1932. The property tax in respect of this house is 
payable under the mortgage contract by the mortgagee and was 
so paid in the years immediately following the mortgage. It 
is also established that the first respondent applied to the 
Municipality for a vacancy remission in respect of this house 
and described himself as the owner thereof. For the purpose 
of Proviso C the important question is what happened during 
the two years immediately preceding 1st October, 1937. It is 
established that the Municipal property register in respect of 
these two years showed the Chockapuraswami Mutt as the 
owner of this house, but it seems clear that the demand notice 
for the tax was sent to the mortgagee, first respondent, in 
respect of the tax for these two years. He did not pay the tax 
and a suit was filed by the Municipality against the first respon- 
dent alone, without impleading the manager of the Mutt until a 
later stage. That suit was pending at the time of the applica- 
tion to the lower Court. After the suit was filed, the taxes for 
the two relevant years appear to have been paid to the Munici- 
pality by the manager of the Mutt, who has deposed that he 
expected to recover the money from the mortgagee. 


Now on these facts the lower Court has found that the 
Municipality did not actually treat the mortgagee as the owner 
for the purpose of the collection of the tax on house No. 105 
and that there was no evidence that the mortgagee actually 
paid the property tax for the two relevant years. The latter 
finding is undoubtedly justified, although it may be that the 
money which the Mutt paid to the Municipality will eventually 

e 
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be recovered from him. The finding that the Municipality did 
not actually treat the mortgagee as owner seems to overlook 
the very wide definition of “owner” in S. 3 of the Madras 
District Municipalities Act. Under this Act the usufructuary 
mortgagee, being entitled to collect the rent, would presumably 
come within the definition of an owner. It has been argued 
before us that, even assuming that Proviso C to S. 3 (2) of 
Act IV of 1938 contemplates the assessment of a person as 
owner, it does not contemplate any form of ownership higher 
than that which suffices to render a person liable to property 
tax under the District Municipalities Act. We do not think it 
is necessary for the purpose of this case to decide whether 
‘Proviso C would have no application to the case of an assess- 
ment imposed upon a person who is not an owner, nor do we 
think it incumbent upon us to attempt any precise definition of 
what is meant by assessment under this Proviso. There are 
difficulties in the way of treating the entries in the assessment 
register as the sole criterion of assessment and there are also 
difficulties in the way of regarding the demand for the tax as 
the sole criterion of assessment. In the present case the regis- 
ter indicates that the assessee in respect of house No. 105 was 
the Mutt and the receipt shows that the Mutt actually paid the 
tax for previous years. The demand was almost certainly 
made in the first instance of the mortgagee who was liable to 
pay the tax not only under his contract, but also under the 
District Municipalities Act as an “owner”. The question 
whether in such circumstances it can be said that the mortgagee 
has been assessed to this tax for those two years is one of con- 
siderable difficulty upon which the learned District Judge has 
come to a conclusion which cannot be described as perverse and 
certainly embodies no irregularity relating to jurisdiction. In 
such circumstances, since no appeal lies and our powers of 
interference are confined solely to powers of revision under 
S. 115 of the Civil Procedure Code, we are of opinion that, 
even assuming the learned Judge’s view as to what constitutes 
assessment in such a case to be incorrect, there are no grounds 
which would justify interference in revision. The appeal and 
revision petition are therefore dismissed with costs. One 
advocate’s fee only. 


K.C. » Appeal and Petition dismissed. 
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[FULL BENCH] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sir ALFRED Henry Lionet LEACH, Chief 


Justice, MR. JUSTICE VENKATARAMANA Rao AND MR. JUSTICE 
HoORWILL, 


N. Kayambu Pillai .. Petitioner* (2nd Appellant). 


Court-Fees Act (VII of 1870), Art. 1, Sch. II— Dismissal of pauper 
appeal on default by dispaupered appellant in paying the court-fee and 
furnishing security for costs—Order, if ‘decree’—Review application — 
Proper court-fee payable. 


A dispaupered appellant was directed to pay court-fee on the memo- 
randum of appeal and security for costs of respondent. On default of 
payment of the court-fee and furnishing of security the appeal was dismis- 
sed. An application for review of the dismissal order was made, the peti- 
tion being stamped with a court-fee of Rs. 2. The Taxing Officer held that: 
the application should be stamped ad valorem under Art. 40f Sch. I of the 
Court-Fees Act, as on a memorandum of appeal. 

Held, that an order under O. 41, r. 10 (2) rejecting an appeal for failure 
to furnish security within the time ordered by the Court is not a decree; nor 
is an order rejecting an appeal for failure to pay court-fee within the pres- 
cribed time a decree as itis only an order of dismissal for default within 
the meaning of S. 2 (2) of the Code of Civil Procedure. Hence a court-fee 
of Rs. 2is the proper court-fee under Art, 1 of Sch. II of the Court-Fees. 
Act for the application for review. 

Application under S. 114 of the Code of Civil Procedure 
for review of the order of the High Court dated 4th March, 
1938, and passed in A. S. No. 343 of 1931 preferred against 
the decree of the Court of the Subordinate Judge of Trichino- 


poly in O. S. No. 71 of 1928. 

S. Sundaresa Aiyar for the Petitioner. 

The Government Pleader (B. Sitarama Rao) for Govern- 
ment. 

The Court made the following 


ORDERS. The Chief Justice—This matter has been placed 
before a Full Bench as it raises a question of importance under 
the Court-Fees Act and involves the consideration of certain 
Bench decisions of this Court. The petitioner was allowed to 
file an appeal in forma pauperis, but, at a later stage, it was 
discovered that he was not a pauper and an order was passed 
by Horwill, J., dispaupering him. In addition to directing that 
the petitioner should pay the appropriate court-fee on the 





* S. R. No. 27375 of 1939. i 12th August, 1940. 
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memorandum of appeal the learned Judge directed him to 
furnish security for the costs of the respondent in the sum of 
Rs. 8,000 within three months from the 4th of November, 1937. 
This order was not complied with, and on the 4th March, 1938, 
the appeal was placed in the list of Venkatasubba Rao and 
Abdur Rahman, JJ., who passed the following order: 

“The security ordered has not been furnished. The appellant has been 
dispaupered. Both sides agree that the appeal has to be dismissed, and it is 
accordingly dismissed. We fix the advocate’s fee at Rs. 750. The appel- 


lant will pay to the Government the court-fee payable on the memorandum 
of appeal.” 


After the expiration of ninety days the petitioner presented 
a petition asking the Court to review its order dismissing his 
appeal. This petition bearsa stamp of the value of Rs. 2, 
which the petitioner maintains is the proper court-fee by virtue 
of the provisions of Art. 1 of Sch. II of the Court-Fees Act. 
The question of the correctness of the stamping having been 
raised, it was referred to the Taxing Officer, who held that the 
application should be stamped ad valorem under Art. 4 of 
Sch. I of the Act. Art. 1 (d) of Sch. II provides that a court- 
fee of Rs. 2 shall be paid on an application or petition when 
presented to a High Court. Art. 4 of Sch. I states that on an 
application for review of judgment, if presented on or after the 
ninetieth day from the date of the decree, the fee leviable shall 
be the fee leviable on the plaint or memorandum of appeal. 
‘Therefore, the question is whether this Court’s order of the 
4th of March, 1938, dismissing the petitioner’s appeal for 
default in payment of the required court-fee and in furnishing 
the required security is a decree within the meaning of Art. 4 
of Sch. I of the Court-Fees Act. It has not been suggested 
that the word ‘decree’ here has any different meaning from the 
word ‘decree’ as defined by the Code of Civil Procedure. S. 2 
(2) of the Code says: 

“ Decree’ means the formal expression of an adjudication which, so far 
as regards the Court expressing it, conclusively determines the rights of the 
parties with regard to all or any of the matters in controversy in the suit 
and may be either preliminary or final. It shall be deemed to include the 
tejection of a plaint and the determination of any question within S. 47 or 
S. 144, but shall not include— 


(a) any adjudication from which an appeal lies as an appeal from an 
order, or ° 


(b) any order of dismissal for default.” 
kd . 


F.B. 


Kayambu 
Pillai, 
Inre 


Leach, C.J. 


F.B. 
Kayambu 
Pillai, 
In re. 


Leach, C.J. 
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Sub-clause (14) of S. 2 defines the word ‘order’ as mean- 
ing the formal expression of any decision of a Civil Court 
which is not a decree. 


The learned Government Pleader accepts the proposition 
that an order dismissing an appeal for non-compliance with an 
order requiring security is not a decree within the definition 
given in the Code. In fact there is ample authority of this 
Court and other High Courts that such an order. is not a decree. 
The question was first raised in Lekha v. Bhaunal, where a 
Full Bench of the Allahabad High Court held that an order 
rejecting an appeal under S. 549 of the Code of Civil Procedure 
of 1882 (which corresponds to O. 41, r. 10 of the present 
Code) was not appealable, either as an order or as a decree. 
The basis of the decision was that an order under S, 549 was 
not a final expression of an adjudication upon any right claimed 
or defence set up. In the Code of 1882 the definition clause 
read as follows: 

“ Decree’ means the formal expression of an adjudication upon any right 
claimed, or defence set up, in a Civil Court, when such adjudication, so far 
as regards the Court expressing it, decides the suit (or appeal). An order 
rejecting a _plaint or directing accounts to be taken, or determining any ques- 


tion mentioned or referred to in S. 244, but not specified in S, 588, is within 
this definition; an order specified in S. 588 is not within this definition.” 


This view was accepted as being the correct view by this 
Court in Singani Mupan v. Krishna Char2, and Guruswami 
Naidu v. Narayana Naidu’. The first of these cases was deci- 
ded when the Code of 1882 was in force and the second after 
it had been replaced by the Code of 1908. The Calcutta High 
Court took the same view in Jnanadasundari Shaha v. 
Madhabchandra Malat. In that case Suhrawardy, J., dealt 
with the effects of S. 107 of the Code of Civil Procedure in 
this connection. S. 107 confers upon an appellate Court the 
same powers as are conferred by the Code on a Court of origi- 
nal jurisdiction in respect of suits. Suhrawardy, J., pointed out 
that S. 107 does not purport to give an order passed by an 
appellate Court the same effect as an order passed by an 
original Court of a like nature. S. 2 expressly says that the 
word ‘decree’ shall be deemed to include the rejection of a 
plaint. If it was the intention of the Legislature to include 
within the definition of ‘decree’ an order rejecting a memo- 


1. (1895) LL.R. 18 All. 101 (F.B.). 


2. (1910) 9 M.L.T, 117. 3. 1932 M.W.N, 655, 
4, (1931) LL.R. 59 Cal. 388. . 
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randum of appeal it would, he considered, have expressly said 
so. In Srinivasam Pillai v. Rukmani Ammal', this Court 
accepted the judgment in Ramesh Chandra Das v. Sarada 
Kripa Lala®, as embodying the correct statement of the law. 

An examination of the language used in defining the word 
‘decree’ in S. 2 (2) of the Code of Civil Procedure convinces 
me that the order which Venkatasubba Rao and Abdur Rahman, 
JJ., passed on the 4th of March, 1938, directing that the appeal 
should be dismissed for non-payment of court-fee and for 
failure to furnish security, isnot a decree. After saying that 
the word ‘decree’ means the formal expression of an adjudica- 
tion which, so far as the Court expressing it, conclusively deter- 
mines the rights of parties with regard to the matters in dis- 
pute in the suit, the section goes on to say what the expression 
shall be deemed to include and what it shall not include, 
It does not include two kinds of orders, namely: (1) 
An adjudication from which an appeal lies as an 
appeal from an order and (2) an order of dismissal for default. 
What was the order of the 4th of March, 1938, but an order 
dismissing the appeal for default? The appeal had been 
admitted in forma pauperis but on it becoming apparent that 
the appellant was not a pauper the Court in effect said: 

.... “you shall not proceed unless you pay the proper court-fee as 
you are no longer a pauper.” 

The appellant failed to pay and therefore entitled the Court 
to dismiss the appeal for default in payment. The fact that 
there was a further condition unfulfilled—the condition with 
regard to the furnishing of security—and that O. 41, r. 10 (2) 
directs that, where security is not furnished within such time 
as the Court orders, the Court shall ‘reject’ the appeal, does not 
turn the order dismissing the appeal into a decree. As I have 
shown there is ample authority for the proposition that an 
order under O. 41, r. 10 (2) is not a decree. 

Our attention has been drawn to three decisions of this 
Court, Venkatarayadu v. Rangayya Appa Rau’, Ayyanna v. 
Nagabhushanam4 and Zamindar of Tuni v. Bennayya5, but 
these cases are not really in point. In the first of them an 
appeal petition was presented with an insufficient court-fee. It 
was accordingly returned to the appellant, but after the period 





eed 


1. (1927) 55 M.L.J. 330. D 2. (1921) IL.R. 49 Cal. 355. 
3. (1897) I.L.R. 21 Mad. 152. 4, (1892) I.L.R. 16 Mad. 285. 
5p (1898) 8 M.L.J, 304: I.L.R. 22 Mad. 155. 
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of limitation had expired it was again presented, this time with 
a sufficient stamp. The District Court refused to admit the 
appeal. It was held on appeal to this Court that no appeal lay. 
In Ayyanna v. Nagabhushanam1, the facts were that an 
appeal had not been properly presented within the meaning of 
S. 541 of the Code of 1882 which corresponds with O. 41, r. 1 
of the present Code, and an order was passed rejecting it. It 
was held that this order was a decree. In Zamindar of Tuni v. 
Bennayya*, a memorandum of appeal was returned to the 
lower appellate Court because certain language used in the docu- 
ment was disrespectful. The appellant refused to alter his 
memorandum of appeal and the appeal was rejected. It was 
held that an appeal lay against the order of rejection. In none 
of these cases was it a question of ‘default’. ae 

Tt follows that in my opinion the order ‘of the 4th of 
March, 1938 dismissing the appeal was not a decree within the 
meaning of the definition of the term in the Code of Civil Pro- 
cedure, and this being so, the petitioner is entitled to stamp his 
application for review with a court-fee of Rs. 2 under Art. 1 
of Sch. II of the Court-Feeés Act. 

Venkataramana Rao, J.—I agree. 

The order passed on the 4th March, 1938 in this case was 
passed for non-compliance by the petitioner in respect of two 
matters, (1) non-payment of the court-fee and (2) not furni- 
shing security for costs. In so far as the order of dismis- 
sal for non-compliance with the order for furnishing security 
for costs is concerned, there can be no doubt that it is not a 
decree. This view has been consistently held by all the High 
Courts, including our Court. The next question is whether the 
order, in so far as it purports to be.an order of dismissal for 
non-compliance in regard to payment of the court-fee, is a, 
decree. I agree with my Lord that it is an order of dismissal 
for default within the meaning of S. 2 (2) of the Code of 
Civil Procedure and therefore is not a decree. The order, 
though it purports to be one for non-compliance with an order. 
for payment of tie court-fee, is strictly an order for non-com- 
pliance of an order passed in consequence of an order of dis- 
paupering made under O. 33, r. 9. The word ‘default’ in S. 2(2) 
(b) of the Code of Civil Procedure, in my opinion, need not be 


~E (1892) LL.R. 16 Mad. 285. 
2. (1898) 8 M.L.J. 304: LL.R. 22 Mad. 155. 
LLJ. l 
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confined only to default of appearance, but may include other 
defaults as well, and certainly this default. 

Therefore I agree that the proper court-fee that is payable 
in respect of this application is only Rs. 2 under Art. 1 of 
Sch. II of the Court-Fees Act. 

Horwill, J.:—I agree. 

K. S. Reference answered. 


pe 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT — MR, JUSTICE GENTLE, 


Nanduri Venkatasubba Row .. Plaintiff* 
v. l 
Dr. Taylor Stanley Philip, M.R. C. S. (Eng.) 
L. R. C. P. (Lond.) and another. Defendants. 


Practice—A pplication in High Court for leave to sue as pauper for dama- 
ges for slander—Summary dismissal on the ground ihat damages cannot 
exceed a certain sum and referring plaintif to Court of lower jurisdiction— 
Propriety. 

In an application in the High Court for leave to suein forma pauperis 
for damages for Rs. 12,500 in respect of certain alleged defamatory state- 
ments, the Master held that the damages claimed could not in any event 
exceed Rs. 5,000 and that consequently the plaintiff should be referred toa 
Court of lower jurisdiction to agitate his claim. On appeal, 

Held, that the claim for damages for slander being one in which the 
damages are at large the damages cannot be ascertained until there has been 
an examination of all the evidence nor can it be said that they cannot in any 
event exceed any particular sum and therefore the summary dismissal of the 


application for leave to sue as pauper is wrong. 

Plaintiff in person. 

The Court delivered the following 

Jupcment.—The appellant before me applied to sue in 
forma pauperis. His application was summarily dismissed by 
the learned Master against whose decision this appeal has been 
preferred. 

The plaint is drafted by the appellant himself and although 
it does not set out as concisely and succinctly the matters of the 
claim which he desires to prefer as would have been the case 
had a qualified and experienced lawyer been the draftsman, the 
substance of the claim which he makes against the two defen- 
dants is as follows. The first defendant is a doctor living in 


Secunderabad in the dominion, of the Nizam and is employed 
‘Semen aose rrr aaan a E EANA 
*Application No. 1563 of 1941 in 
Application Næ 865 of 1941. , 22nd August, 1941, 
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by the State Railways. The second defendant is an advocate 
of this Court living in Vizagapatam. The appellant appears to 
allege that the first defendant in Secunderabad wrote a medical 
certificate in respect of the plaintiff which contained defamatory 
matter concerning his mental condition. There is no allegation 
that the letter was published in Madras and the appellant before 
me has stated that this was not the case. The second defen- 
dant is alleged to have made oral statements containing matters 
to the same effect as were written in the medical certificate of 
the first defendant. These cral statements, it is alleged, were 
made in Madras within the jurisdiction ofthis Court. It is 
alleged that the statements both in the medical certificate and 
orally made by the second defendant are defamatory of the 
plaintiff. The plaint does not use the language which would 
have been employed by a professional gentleman and it is not 
alleged in the form which is adopted in England that in conse- 
quence of the defamatory statements, the plaintiff has suffered 
in his character, credit and reputation and has been brought 
into public odium, hatred and contempt. But the substance is 
that by reason of the written and oral statements, he has been 
defamed and has suffered damage. The claims preferred are 
for a declaration that the medical certificate is invalid and for 
Rs. 12,500 damages in respect of the defamatory statements. 


The learned Master dismissed the application on the 
following grounds. In so far as the first defendant is concern- 
ed, leave to sue had not been obtained. On the face of the plaint, 
the first defendant lives in Secunderabad and the cause of 
action of which complaint is made against him arose in Secun- 
derabad also. Consequentiy, the learned Master held that the 
plaintiff would have failed in the suit. In regard to the second 
defendant, the learned Master held that the damages claimed 
could not in any event exceed Rs. 5,000 and consequently the 
plaintiff should be referred to a Court of lower jurisdiction to 
agitate his claim. In regard to the first defendant, I agree with 
the finding of the learned Master and, there is no need for me 
to elaborate the reasons which he expresses. Leave to sue not 
having been obtained, the cause of action arising outside the 
jurisdiction of this Court and the defendant not having an 
address or residing within its jyrisdiction, the learned Master’s 
conclusion is correct and in regard to the first defendant, this 
appeal fails. i . 
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In regard to the second defendant, I am satisfied that the 
appeal should be allowed. Although the claim is not neatly or 
clearly expressed, it is one for damages for slander, a claim in 
which the damages are at large and until there has been an 
examination of all the evidence, the amount of the damages 
cannot be ascertained nor can it be said that they cannot in any 
event exceed any particular sum. The learned Master examin- 
ed in some detail whether there would be any damage flowing 
from some allegations which the plaintiff made in his plaint, 
such as, he was caused mental suffering and had lost the benefit 
of the hospitality of his friends. Those matters, as I see them, 
were included as grounds to increase the damage in addition to 
what ordinarily would flow from the establishment of a slande- 
rous statement made by the defendant in regard to the plaintiff. 
It is not necessary to consider those matters in detail now. This 
is not an action for wrongful dismissal although the plaintiff 
says in consequence of the statements of which complaint is 
made, he was dismissed from his employment by the railway 
company in Hyderabad. The claim so far as the second defen- 
dant is concerned is one for damages for slander. The grounds 
upon which the learned Master summarily dismissed the appli- 
cation for leave to sue are wrong. The appeal is allowed and 
the learned Master is directed to enquire into the application 
for leave to sue the second defendant in forma pauperis in the 
usual way. The appellant appears in person and there will be 
no order as to costs. 

K. S. Appeal allowed. 


mere 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT — MR, JUSTICE ABDUR RAHMAN. 


C. Krishnamachariar .. Appellant” (Defendant) 
Í v. 
B. Lakshmi Ammal .. Respondent (Plaintiff). 


Madras Land Encroachment Act (111 of 1905), S.6—Assigninent of site 
by Government after cancellation of previous lease to another—Right of 
assignee to sue previous lessee for possession in Civil Court—Effect of S.6 of 
Act Ill of 1905. 

Where the grant of a site by Government on patta on certain conditions 
was cancelled because of the failure of the grantee to comply with the condi- 
tions and the subsequent assignee of the site from the Government sued the 
first grantee for possession in a Civil Court, 
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Held, that S. 6 of the Land Encroachment Act gives a summary remedy 
to the Collector but does not take away the right of the Government to pro~- 
ceed in a civil Court or the right of an assignee from Government to 
proceed against the previous lessee in a civil Court. 


Bhaskaradu v, Subbarayudu, (1913) 26 M.L.J. 60: I.L.R. 38 Mad. 674, 
distinguished, 

Appeal against the decree of the District Court of Chingle- 
put in A. S. No. 256 of 1935 preferred against the decree of 
the Court of the District Munsif of Trivellorein O. S. No. 327 
of 1933. 


M. Krishna Bharathi and S. Annamalai for Appellant. 

S. Ramanujachariar for Respondent. 

The Court delivered the following 

JuDGMENT.—This appeal arises out of a suit for posses- 
sion of acertain site which was granted to the defendant by the 
Government on patta on certain conditions. The defendant failed 
tocomply with those conditions and the Revenue Divisional Officer 
cancelled the assignment in accordance with the terms of the patta 
and the Tahsildar assigned the site on the 30th August, 1931 to 
the present plaintiff. The only contention raised before me is that 
the suit for possession by the present plaintiff was not competent 
and. that it was incumbent upon the Government to proceed 
under S. 6 of the Land Encroachment Act and thus give him a 
right of appeal to the revenue authorities and failing that, to 
bring a civil suit within six months. S. 6 of the Land Encroach- 
ment Act gives a summary remedy to the Collector but does not 
take away the right of the Government to proceed in a civil 
Court or the right of the assignee of the Government to obtain 
an assignment of the land after the lease had been cancelled and 
proceed against the previous lessee in a civil Court. Learned 
counsel for the appellant wished to rely on Bhaskaradu v. 
Subbarayudu}, but that has no application to the facts of the 
present case. The defendant-appellant can have no legitimate 
grievance if he, instead of being compelled to sue in a civil 
Court, is forced to come to the civil Court as a defendant 
in a suit instituted either by the Government or by the Govern- 
ment’s assignee. The contention that the terms or conditions of 
the patta were complied with was not seriously pressed even 
before the lower appellate Court and nothing has been said here 
which would incline me to take a iew different from what was 
taken by the learned District Judge. The appellant alleged that 





(1913) 26 M.L.J. 60: PL.R, 38 Mad, 674. 
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he had erected foundations on the patta land after the expiry of 
the lease at a cost of something like Rs. 250 and by this proce- 
dure he has been deprived of the compensation that he might 
have been able to persuade the revenue authorities to pay or to 
deal with him a little more leniently. I cannot however take 
notice of this fact. He should have asked for compensation in 
his written statement if he thought he was entitled to any. 

For the above reasons the appeal is dismissed. But in the 
circumstances I leave the parties to bear their own costs. 


Leave to appeal is refused. 
RSi. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JusTIcE WADSWORTH. 


S. Subramania Aiyar ; .. Petitioner* (Peti- 
tioner) 

eA v. : 

The India Equitable Insurance Company 
Limited, through. its authorised Agent Respondents (Res- 

“SS. B. Mitra. pondents). 
= “Madras Agriculturists’ Relief Act (IV of 1938), S. 10 (2) (iii) and Ss, 8 

and.9-—Debt due to public company carrying interest at less than 9 per cent. in 
renewal of earlier ones carrying interest at 12 per cent—If explanation to 
S.8 can apply and make it a debt which can be scaled down. 

. ` Where a debt due toa public company carries interest at not more than 
9 per cent. it is clearly excluded from the operation of Ss. 8 and 9 and there- 
fore those sections cannot be called in aid to substitute for that liability an 
earlier liability which it renewed and which bore a higher rate of interest 
and thereby exclude it from the operation of 5.10 (2) (iii) of Act IV of 
1938. 

: Petition under S. 25 of Act 1X of 1887 praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Tinnevelly dated 16th March, 1939 


and made in I.A. No. 179 of 1938 in S. C. No. 170 of 1936. 

`T. L. Venkatarama Aiyar and L. Krishnaswami Aiyar for 
Petitioner. ; 

S. Srinivasa Aiyar instructed by King and Partridge for 
Respondents. l 

The Court delivered the following 

JUDGMENT.—The contentjon raised in this petition under 
Madras Act IV of 1938 is one which, so far as I am aware, is 


as 
*C.R.P, No. 1324 of 1939. * 30th July, 1941, 
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not covered by authority, but it seems to me to be clearly unten- 
able. The petitioner was employed by the India Equitable 
Insurance Company, Limited, and he borrowed from his emp- 
loyers in 1927 a sum of Rs. 250 on a promissory note carrying 
interest at 12 per cent. per annum. In 1930 that debt was 
renewed by the execution of a fresh promissory note for 
Rs. 340 with interest at the same rate. In 1933 there was a 
further renewal by the execution of a note for Rs. 450 carrying 
interest at only 9 per cent. On this note the company sued and 
got adecree on 23rd October, 1936. The debtor applied to 
scale down this decree under S. 19 of the Act and has been met 
by the objection that under S. 10 (2) (iii) of the Act, nothing 
in Ss. 8 and 9 applies to a liability in respect of a sum due to a 
public company when ihe interest payable in respect of the 
liability is not more than 9 per cent. The argument advanced 
before me is that because the debt which has been decreed is 
itself a renewal of earlier debts carrying interest at 12 per cent., 
the explanation to S. 8 can be applied and that by the apptica- 
tion of this explanation the liability becomes transformed into 
one bearing interest in excess of 9 per cent., so as to exclude it 
from the operation of S.10 (2) (iï). That is to say, the 
petitioner proposes to apply S. 8 of the Act in order to make 
this liability into one to which S. 8 of the Act shall apply. This: 
process seems to me unjustifiable. The liability excluded from 
the purview of operations under S. 8 or 9 of the Act is the 
present liability under which the debtor is at the time of his 
application indebted. If that liability is due toa company and 
carried interest at not more than 9 per cent., it is clearly exclu- 
ded from the operation of Ss. 8 and 9 and therefore these sec- 
tions cannot be called in aid to substitute for this liability an 
earlier liability which bore a higher rate of interest. The 
petition is dismissed with costs. 

K.S. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT —Mr, JUSTICE ABDUR RAHMAN, 
Dukka Gangayya and another .. Appellants* (Plaintiffs) 
v. 

Buddepu Lakshmi Devi .. Respondent (Defendant): 


Criminal Procedure Code (V of 1898), S.88,Cl.6(d) and S. 488—Money 
realised by criminal Court by sale af Properties attached in execution of 





* S.A. Nos. 1124 and 1125 of 1938, . StheAugust, 1941, 
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maintenance order—Rejection of claim by third party—Subsequent suit— 


Government if necessary party—Scope of suits under S. 88, CI. 6 (d). 


Respondent obtained an order under S. 488 of the Code of Criminal 
Procedure for maintenance against her husband. She got some paddy attach- 
edin execution. The paddy was sold and the sale proceeds were lying in the 
Magistrate’s Court. The second wife of the husband of the respondent and 
her own maternal uncle filed separate suits each claiming the whole of the 
paddy attached, after their claims had been rejected by the criminal Court. 
The suits were for the recovery of the money either from the Magistrate’s 
Court or'from the respondent in the’ event of the money having been paid to 
her. 


Held, that as the Government had no claim to the money realised, the 
suit is competent without impleading the Government. S. 88, Cl. 6 (d) of the 
Criminal Procedure Code entitles a party whose claim or petition has been 
disallowed in whole or in part, to institute a suit to establish the right, which 
he claims against the property in dispute. The mere fact that on account of 
the sale of the property the claimant asks for recovery of money instead of a 
declaration does not take the suit -out of the category of suits contemplated 
by S. 88, Cl. 6 (d) of the Code of Criminal Procedure. 

Appeals against the decrees of the Court of the Sub- 
ordinate Judge of Chicacole in A. S, Nos. 326 and 329 of 1937 
preferred against the decrees of the Court of the District 
Munsif of PRERA in O. S: Nos. 200 and 201 of 1936 respec- 
tively. 


B. Jagannadha Das ir Appellants: 
G. Chandrasekhara Sastri for Respondent. 
The Court delivered the following 


Jupcment.—The facts which led to the institution of the 
two connected suits oùt of which the present appeals have 
arisen are simple and may be briefly narrated. The respon- 
dent obtained an order under S. 488 of the Criminal Procedure 
Code for maintenance against her husband in M. C. No. 97 of 
1933 in the Court of the Joint Magistrate of Berhampur. She 
got certain quantities of paddy attached in execution of the 
order passed by that Court. After attachment the paddy was 
stored in two pits. It was subsequently sold by the Magistrate 
and the sale proceeds are lying in that Court. The plaintif in 
O. S. No. 201 of 1936 is the second wife of the respondent’s 


‘husband, the plaintiff in the other suit being (her) maternal 


uncle. Both of them set up a claim to the whole of the paddy 
attached by the Magistrate but their claim petitions were rejec- 
ted. They consequently brought the two suits. These suits 
were for the recovery of money either from the Magistrate's 
Court or from the respondent in the event of the money having 
been paid bythe Magistrate to her (who was the petitioner in 


Gangayya 


2. 
Lakshmi 
Devi. 


Gangayya 


U. 
Lakshmi 
Devi. 


512 THE MADRAS LAW JOURNAL REPORTS. ri941 


M. C. No. 97 of 1933). These suits were dismissed by the 
District Munsif of Sompeta on the ground that the plaintiffs 
had failed to establish their title. The objection that the suits 
were not maintainable in their present form was, however, 
overruled by that Court. On appeal the Subordinate Judge of 
Chicacole did not go into the question of title but dismissed the 
appeals on the ground that the suits were not competent as the 
Secretary of State had not been impleaded as a party to the 
present suits. In dismissing the appeals on that ground «he 
relied ona decision in The Secretary of State for India in 
Council v. Jagat Mohini Dassil, The plaintiffs had conse- 
quently preferred the present appeals which may he disposed of 
by one judgment. 


The contention advanced on,.behalf of the respondent is 
that the plaintiffs should have asked for a declaration to the 
effect that the order passed in the claim proceedings was incor- 
rect and should be set aside. Since, it is contended, the suits 
are not for declaration, they are not competent. It is conten- 
ded in the alternative that in so far as money was lying in the 
Court of the Joint Magistrate and as long as that money was 
not paid, it was or must be deemed to be at.the disposal of the 
Secretary of State, and the latter, that is, the Secretary of State 
should have been made a party to the suits. 


There is no force, in my opinion, in either of these con- 
tentions. No rules have been framed by the Local Government 
under S. 386 of the Code of Criminal Procedure and it is 
therefore urged that the provisions of S. 88 of that Code must 
be held to be applicable. But even if that contention is assum- 
ed to be correct it would not help the respondent. There is 
a distinct provision in S. 88, clause 6 (d) which entitles a party 
whose claim or petition has been disallowed in whole or in part 
to go and institute a suit to establish the right which he claims 
against the property in dispute and that is exactly what the 
plaintiffs in both the suits are trying to do. The mere fact 
that on account of the sale of the paddy, they have asked for a 
decree for money instead of a declaration does not take these 
suits out of the category of the suits contemplated by S. 88 
Cl.6(d) of the Criminal Procedure Code. It must not be over- 
looked that the money which has been realised although capable 








1, (1901) L.L.R.s28 Cal. 540, . 
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of being realised as fine under S. 488 Cl. (3) is not in fact a 
fine-itself and is not being held by or at the disposal of the 
Government for its own purposes, but with the object of paying 
maintenance to the person in whose favour the order was 
passed. The Government cannot and does not lay any claim to 
any portion of the money thus realised. It is therefore futile 
to argue that the Secretary of State was interested in the deci- 
sion whether the property attached at the instance of the res- 
pondent belonged to her, and should have been for that reason 
impleaded. The only party who is interested in the result is 
the respondent and the suit was instituted against her. There 
is therefore no force in the contention that the suit should have 
been against the Secretary of State and since the Secretary of 
State was not impleaded as defendant, is not maintainable. 


I cannot understand the ground on which the lower appel- 
late Court dismissed the plaintiff’s suits. The decision in the 
Secretary of State for India in Counci v. Jagat Mohini Dassil, 
had. absolutely no application to the facts of the present case. 
As for the contention that the suits should have been for 
declaration the answer is simple. First of all the paddy 
having been converted into money, the relief that should have 
been and is being claimed on behalf of the plaintiff, is for that 
money itself. But conceding for the sake of argument that the 
contention of the learned counsel for the respondent is correct 
all the necessary facts have been given in the plaint and it is 
the duty of the Court to grant the relief to which a party is 
found entitled even if it has not been by a mistake asked for 
by the party. 

Both these contentions therefore fail. The appeals must 
consequently be accepted and the suits sent back to the lower 
appellate Court for disposal of the appeals on their merits. It 
is unfortunate that the lower appellate Court did not go into 
the question of title at the same time. Had that been done a 
further delay would have been avoided. The costs in these 
appeals both in this and the lower appellate Court will be 
costs in the cause. 


The court-fees in these appeals may be refunded to the 


appellants. 
K. Appeals accepted. 


ar a 


1. (1901) 28 Cal. 540. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED HENRY LIONEL Leaca, Chief 
Justice AND MR. JUSTICE MOCKETT. 


S. A. Ramanatha Sastrigal ... Petitioner* (1st Respondent) 
U. 
Koladi Krishna Menon .. Respondent (Petitioner). 

Practice—Appeal to Federal Court—Admission—Procedure—Civil Pro- 
cedure Code (V of 1908), O. 45, rr.7 and 8. 

When once a certificate has been granted bythe Court delivering the 
judgment or passing the decree or final order that a substantial question of 
law as to the interpretation of the Government of India Act is involved, no 
further certificate is required and the person aggrieved is entitled to go to 
the Federal Court, provided that he complies with so much of r.7 of O. 45, 
Civil Procedure Code, as is incumbent on him. All that an appellant is then 
required to do is to provide funds for printing the record and transmitting it 
to the Federal Court. Thereafter the appeals will be declared to be admitt- 
ed and the other requirements of r. 8 ordered. 

Petitions praying that in the circumstances stated therein, 
the High Court will be pleased to grant leave to the petitioner 
herein to prefer an appeal to the Federal Court against the 
judgments of Lakshmana Rao, J., dated 6th March, 1939, and 
passed in C. R. Ps. Nos. 1603 and 1604 of 1938 presented to 
the High Court to revise the decrees of the Court of the Subor- 
dinate Judge of Ottapalam in O. S. Nos. 24 of 1937 and 72 of 


1936 respectively etc. 
K. P. Ramakrishna Aiyar for Petitioner. 
“ P. Govinda Menon for Respondent. 


The Order of the Court was delivered by 


The Chief Justice.—These civil miscellaneous petitions can 
be dealt with conveniently in one judgment. In C. M. P. 
No. 3026 of 1939 the petitioner asks that he be granted leave to 
appeal to the Federal Court against the order passed by this 
Court in C. R. P. No. 1603 of 1938. In C. M. P. No. 3028 of 
1939 he asks for leave to appeal to the Federal Court against 
the order of this Court in C. R. P. No. 1604 of 1938. In 
C. M. Ps. Nos. 3027 and 3029 of 1939 the petitioner asks for 
orders dispensing with deposits for printing charges and direct- 
ing the office to issue bills setting out the amounts of the print- 
ing charges. His learned advocate has indicated that he is pre- 
pared to pay the bills at once. In C. M. P. No. 3030 of 1939 





* C. M. Ps. Nos. 3026 to 3030 of 1939, (4th April, 1941. 
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the petitioner asks for an order consolidating the proposed 
appeals to the Federal Court. 

The petitioner filed two suits against the respondent in 
the Court of the Subordinate Judge of Ottapalam to recover 
amounts claimed to be due on promissory notes. The suits were 
subsequently transferred to the Court of the Subordinate Judge 
of Calicut and there numbered as O. S. Nos. 52 of 1939 and 53 
of 1939 respectively. In the first suit the petitioner asked for 
a decree for Rs. 13,932-13-4 and in the second suit for a decree 
for Rs. 19,762-1-3. The respondent pleaded that he was an 
agriculturist and therefore entitled to the benefit of the scaling 
down provisions of the Madras Agriculturists’ Relief Act. The 
petitioner denied that the respondent was an agriculturist within 
the meaning of the Act. He also contended that the Act was 
ultra vires the Provincial Legislature. A preliminary issue was 
framed in each suit on the question of the validity of the Act and 
the Subordinate Judge held that it was ultra vires. Thé respon- 
dent then filed applications in this Court asking it to reverse the 
decision in the exercise of its revisional powers. Before the 
applications came into the list for hearing a Full Bench of this 
Court had held in Mada Nagaratnam v. Puvvada Seshayyal, 
that the Act was intra vires. Consequently when the applica- 
tions were called before Lakshmana Rao, J., they were allowed. 
The learned Judge was then asked to grant a certificate under 
S. 205 of the Government of India Act, which he did, where- 
upon the petitioner filed the petitions now before us. 

The petitions came before the Court in the first instance on 
the 25th September, 1939, when the right of appeal to the 
Federal Court claimed by the petitioner was challenged by the 
respondent. The questions of fact arising in the suits had not 
then been decided, and if decided in favour of the petitioner, 
the question of the validity of the Madras Agriculturists’ Relief 
Act would not arise. In these circumstances the Court suggest- 
ed to the learned advocates engaged in the case that the appli- 
cations might stand over until after the suits or the appeals 
therefrom had been decided. They agreed to this course and 
the petitions were ordered to stand out of the list until decrees 
in the suits or appeals arising out of them had been passed. 

The trial Court delivered judgment in the suits on the 8th 
December, 1939. In O. S. Na 52 of 1939 a decree was passed 


1, (1999) 1 ML.J. 272: [LR (1939) Mad, 151 (F.B.). 
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in favour of the petitioner for Rs. 2,987-10-0, the claim having 
been reduced by nearly Rs. 11,000 under the provisions of the 
Madras Agriculturists’ Relief Act relating to scaling down. In 
O. S. No. 53 of 1939 only a decree for costs was passed,.as it 
was found that. when the provisions of the Act were applied 
nothing remained due, In neither case has an appeal been filed, 
and in the circumstances the petitioner asks that his petitions 
for leave to appeal to the Federal Court should now be decided. 
The respondent says that they do not lie as the decrees passed 
by the Subordinate Court have not been challenged in appeal. 


By reason of S. 205, (1) of the Government of India Act, 
1935, an appeal lies to the Federal Court from a judgment, 
decree or final order of a High Court, if the High Court certi- 
fies that the case involves a substantial question of law as to 
the interpretation of the Act or any Order .in Council made 
under it. Sub-S. (2) states that where a certificate has been 
granted, any party in the case may appeal to the Federal Court 
on the ground that the question has been wrongly decided, and 
on any ground on which he could have appealed without special 
leave to His Majesty in Council, if no such certificate had been 
given, and, with the leave of the Federal Court, on any other 
ground. It has not been suggested that it was improper of 
Lakshmana Rao, J., to give a certificate under S. 205 (1) and 
the certificate having been given, the petitioner is entitled to 
proceed to the Federal Court, unless there is some other pro- 
vision of law with regard to procedure which prevents him. 


S. 111-A of the Code of Civil Procedure says that where a 
certificate has been given under S. 205 (1) of the Government 
of India Act, 1935, Ss. 109, 110, and 111 of the Code of Civil 
Procedure shall. apply in relation to appeals to the Federal 
Court as they apply in relation to appeals to his Majesty in 
Council, and accordingly reference to His Majesty shall be 
construed as references to the Federal Court, but there are two 
provisos the effect of which is to leave the right of appeal to 
the Federal Court unaffected by any of the restrictions imposed 
by Ss. 109,110 and 111 of the Code of Civil Procedure with 
regard to appeals to the Privy Council, when the appeal to the 
Federal Court is merely concerned with interpretation of the 
Government of India Act, 1935 ôr any Order in Council made 
thereunder. When the question Js simply confined to interpre- 
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tation, the right to appeal to the Federal Court depends upon 
the grant of a certificate under S. 205 of the Act. 


By the addition of r. 17 there has been a corresponding 
amendment of O. 45 of the Code of Civil Procedure. R. 17 
states that where a certificate has been given under S. 205 (1) 
of the Government of India ‘Act, 1935, the provisions of the 
Order shall apply in relation to appeals to the Federal Court as 
they apply in relation to appeals to His Majesty in Council, sub- 
ject, however, to these provisos: 


“(a) R.3 of this Order shall have effect as if at the end of sub- 
tule (1) thereof there were inserted the words ‘apart from any question of 
law as to the interpretation of the Government of India Act, 1935, or any 
‘Order in Council made thereunder’; 


“(b). where the only ground of appeal stated in the petition is that any 
question of lawas tothe interpretation of the Government of India Act 
1935, or any Order in Council made thereunder has been wrongly decided, 
the petition need not pray for such a certificate as is mentioned in r. 3, and 
the like proceedings shall.be had thereon asif sucha certificate had been 
ee that no security shall be required for the costs of the respon- 

“R. 2 of.O. 45, requires a person who desires to appeal to 
His Majesty i in Council to apply: by petition to the Court whose 
decree is complained of. Therefore a person who wishes to 
appeal to the Federal Court must, after he has obtained a certi- 
ficate under S. 205 (1) of the Government of India Act, 1935, 
file a petition in the Court which has passed the adverse decree 
or order and r. 8 of O. 45 indicates that the petition should ask 
for the appeal to be ‘admitted’, R. 3 says that every petition 
shall state the grounds of appeal and pray for a certificate, 
either that, as regards amount or value and nature, the case 
fulfils the requirements of S. 110 or that it is otherwise a fit 
one for appeal, but by virtue of proviso (a) to r. 17 such a 
certificate is not required when it is a matter of appealing to the 
Federal Court on a question merely of interpretation of the 
Government of India Act, 1935. R. 7 (1) states that where 
the certificate is granted, the applicant shall within the time 
allowed (a) furnish security for the costs of the respondent and 
(b) deposit the amount required to defray the expenses of 
translating, transcribing, indexing and transmitting the record. 
The certificate referred to here is the certificate referred to in 
r. 3, but such a certificate is" not required when the appeal is 
only concerned with interpretation, nor is the petitioner required 
to furnish secusity for the cosjs ofthe respondent. Therefore all 
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that the petitioner may be called upon to do in such a case is to 
furnish the amount required to defray the expenses which will 
be incurred in connection with the printing of the record and its 
transmission to the Federal Court. R. 8 says that where the 
security has been furnished and the deposit made to the satisfac- 
tion of the Court, the Court shall, (a) declare the appeal admit- 
ted, (b) give notice thereof to the respondent, (c) transmit a 
copy of the record to the Federal Court and (d) provide either 
party who applies with one or more copies of the record on pay- 
ment. As security has not to be furnished when the appeal is 
to the Federal Court on a mere question of interpretation r. 8 
(a) must be read here as being subject only to the requirement 
of r. 7 with regard to the necessity for a deposit to cover the 
expenses of translating, transcribing, indexing and transmitting 
the record. 


In Subramaniam v. Muthuswamil, this Court held that an 
appeal lies to the Federal Court from a final order of a single 
Judge of a High Court when a certificate has been granted by 
him under S. 205 (1) of the Government of India Act, 1935, 
and that the provisions of S.111-A and O.45, r. 17 of the Code 
of Civil Procedure do not preclude the admission of the appeal. 
In Lachmeshwar Prasad v. Keshwar Lal2, the Federal. Court 
itself held that though the scheme of O. 45 implies that till the 
High Court makes the order under r. 8 it still retains a measure 
of control over the proceedings, such an order is not a condi- 
tion precedent to the exercise of jurisdiction by the Federal 
Court. This was the opinion expressed by Varadachariar, J., 
in Lachmeshwar Prasad v. Keshwar Lal, and it was concurred 
in by Gwyer, C.J. Sulaiman, J., however, considered that so 
long as r. 8 of O.45 remains applicable to appeals to the 
Federal Court an appellant cannot go to the Federal Court 
without his appeal having been admitted by the High Court. In 
view of the majority decision it may be taken that when matters 
have proceeded as far ast. 8 a formal order of admission by 
the High Court is not necessary but if all the requirements of 
the law upto that stage have been complied with it would be 
improper for the High Court not to declare the appeal ad- 
mitted. 


. 
1. (1940) 2 M.L.J. 170: LL.R. (1941) Mad. 43. 
2. (1941) 1 M.L.J. 49 (Supp.) : 53 L.W. y3. 
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Learned counsel for the respondent has stressed the fact 
that no appeals have been filed from the decrees passed by the 
Subordinate Court, and it is said that the Federal Court would 
not entertain an appeal against an order passed in revision in 
connection with a preliminary issue when there has been no 
appeal preferred by the aggrieved party from the decree itself. 
As the law now stands this Court has no jurisdiction to decide 
the question. Proviso (a) to S. 111 (a) of the Code of Civil 
Procedure governs the situation. It willbe for the Federal 
Court to decide whether the question of the validity of the 
Madras Agriculturists’ Relief Act is debatable when there has 
been no appeal from the decree in a case such as we have here. 
Nor is it for this Court in the present proceedings to consider 
the effect of the judgment of the Federal Court in Subra- 
mantan Chettiar v. Muthuswami Goundan}. 


- If all the steps which it is necessary for the appellant to 
take have been taken or will be taken, this Court must admit the 
appeal. S. 111-A and r. 17 of O. 45, of the Code of Civil 
Procedure could very easily have been more clearly worded, 
particularly proviso (a) to S. 111 (a), but we have no doubt as 
to the effect of the words used. Where a judgment, decree or 
final order involves a substantial question of law as to the 
interpretation of the Act and the Court delivering the judgment 
or passing the decree or final order considers that a substantial 
question of law is involved as to the interpretation of the 
Government of India Act, 1935, or any Order in Council made 
thereunder, it is its clear duty, as the law now stands, to give 
a certificate under 5, 205. When that certificate has been 
given no further certificate is required and the person aggrie- 
ved is entitled to go to the Federal Court provided that he 
complies with so much of r. 7 of O. 45 as is incumbent upon 
him. It may be mentioned that it has not been suggested that 
the order of Lakshmana Rao, J., is not a judgment or a final 
order. It has been accepted that so far as the proceedings here 
are concerned the order of the learned Judge comes within 
the section and therefore this Court is not called upon to decide 
what will be the position if a certificate is given in respect of 
a decision which could not be classified either as a judgment, 


decree or final order. 
* 


1, (1941) 1 M.L.J. 1 (Supp.) : (1940) 3 F.L.J. 157. 
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It follows from what has been said that in our opinion all 
that the appellant is required to do here is to provide funds for 
printing the record and transmitting it to the Federal Court. 
He is willing to do this. Therefore the Office will be directed 
to inform the petitioner of the amount required for these pur- 
poses and when the amounts have been paid the appeals will be 
declared to be admitted, and the other requirements. of r. 8 
ordered. The appellant is given three weeks within which to 
pay the required amount, that is three weeks from the date the 
amount is communicated to him. 

The only other matter which requires to be dealt with is 
the petition for consolidation. The appellant is here under a 
misconception. The only provisions in the Code of Civil Pro- 
cedure with regard toconsolidation are those contained in r. 4 
of 0. 45. In this case there is no question of pecuniary valua- 
tion and that rule obviously does not apply. Therefore, the 
Court is not ina position to make any order of consolidation. 
There will have to be separate appeals and it will be for the 
Federal Court to say whether they should be heard together. 

The costs of these applications will be made costs in the 
appeals. i s 

K.S. Ordered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG Row AND MR. JUSTICE 
ABDUR RAHMAN. 


R. Arunagiri Mudaliar na Appellant” (Plaintiff) 


v. ; 
T.R. Radhakrishna Aiyar and others. Respondents (Defendants 
2 to 8). 


Transfer of Property Act (IV of 1882), S. 82—Suit on morigage—First 
mortgagee purchasing part of hypotheca in execution of decree on later 
mortgage in his own favour—Liability of mortgagee to contribute. 

A first mortgagee who had purchased subject to such mortgage the 
equity of redemption in certain items of the mortgaged property, at a Court 
sale in execution of a decree on a second mortgage of those items in his own 
favour, filed a suit for the recovery of the full amount due on his first 
mortgage. The defendants who had purchased the other items of the mort- 
gaged property subsequently and improved them pleaded that they were 
liable to pay only a proportionate part of the amount due as the items pur- 
chased by the mortgagee should themselves contribute rateably towards the 





* Appeal No. 254 of 1937. é SthaOctober, 1940 
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first mortgage, and that in working out the ratio, the value of the properties 
as on the date when they were mortgaged should alone be taken, and not 
their value as on the date of the purchase by the mortgagee or the date of 
the suit as claimed by the plaintiff who in that event would be entitled to the 
benefit of the increase in value resulting from improvements to the hypo- 
theca made subsequent to the date of the mortgages by the defendants. 

Held, (1) that though S. 82 of the Transfer of Property Act would not 
apply as the action was not one by a mortgagor or a purchaser from him for 
contribution but one by the mortgagee for sale of the mortgaged properties, 
still the rights of the parties in the present case should be adjusted in the 
light of its principles. 

` (2) that for the purpose of calculating the proportionate liability as 
between mortgagors inter se or as between a mortgagee who has purchased 
the equity of redemption of a portion of the mortgaged property and the 
mortgagor or any other person interested in the other portion of the mort- 
gaged property the value of the various items as on the date of the mortgage 
should alone be considered. 

(3) that a mortgagee purchasing the equity of redemption of a part of 
the hypotheca will not on that account be entitled to be treated in a different 
manner from a stranger purchaser of the same. 

Appeal against the decree of the District Court of North 
Arcot at Vellore dated 31st March, 1937 and passed in Original 
Suit 2 of 1936 (O. S. No. 13 of 1936, Sub-Court, Vellore). 

C. Padmanabha Aiyangar for Appellant. 

P. Visvanatha Aiyar, V. N. Srinivasa Rao and T. E. 


Ramabhadrachariar for Respondents. 

The Judgment of the Court was delivered by 

Abdur Rahman, J.—This appeal arises out of a suit for 
the recovery of Rs. 5,100 being the principal and interest due 
under a mortgage deed Ex. A dated the 12th February, 1916, 
executed by the first defendant (who died during the pendency 
of the suit) in favour of the plaintiff. Twenty two items of 
property were covered by the mortgage out of which items 1 to 
3 belonged to the first defendant originally and items 4 to 22 
belonged to another person—one Ramachandra Aiyar. Out 
of these nineteen items of property, seven items (that is, 
items 4 to 10) were mortgaged with a Venkateswara Aiyar. 
Ramachandra Aiyar sold all the items that he owned (that 
is, items 4 to 22) to the first defendant in 1912 subject to 
Venkateswara Aiyar’s mortgage and the first defendant mort- 
gaged all the properties which he owned (that is, items 1 to 22) 
for Rs. 5,000 with the plaintiff under Ex. A. A second mort- 
gage for Rs. 2,500 in respect of the items 4 to 22 was created 
by the first defendant in favour of the plaintiff in 1918. This 
was not discharged and the plaintiff instituted a suit (O. S. 11 
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of 1922) in the Court of the Subordinate Judge of Vellore for 
the recovery of the amount due to him under the latter mort- 
gage. It was decreed and the equity of redemption of items 11 to 
22 was sold in execution and purchased by the third defendant 
for Rs. 104 on the 31st August, 1925, subject to the first 
mortgage Ex. A. It has been found by the Court below and 
the finding has not been challenged before us, that the third 
defendant was merely a benamidar and that the property was 
really purchased in auction by the plaintiff himself. At about 
this time items 4 to 10 which were mortgaged with Venkates- 
wara Aiyar were brought to sale in execution of the decree 
obtained by him on his mortgage and were purchased before 
1925 by him. Since he was a prior mortgagee, these items of 
property passed out of the story. The first defendant filed an 
insolvency application later (I. P. No. 32 of 1926) and was 
adjudicated on the 6th September, 1927. The Official Receiver 
of Vellore sold items 1 to 3 of the property in 1932 without 
disclosing the plaintiff’s incumbrance. Out of these three 
items, two (that is, items 1 and 3) were purchased by the sixth 
defendant and the remaining second item by the seventh defen- 
dant in the name of the eighth defendant. The present suit 


was instituted by the plaintiff for the recovery of the amount 


due under his mortgage dated the 12th February, 1916 (Ex. 
A). This was decreed but to a very small extent. The 
learned District Judge of North Arcot who passed this decree, 
held that inasmuch as the plaintiff had purchased the items 
11 to 22 of the property benami in the name of the third 
defendant, he was liable to contribute, under S. 82 of the 
Transfer of Property Act tothe defendants 6 to 8. Since it 
was admitted by the parties before the trial Court that the 
value of the items 4 to 10as compared to the items 11 to 22 
be taken in the proportion of 2: 11 and the value of these 19 
items of property was at the time of the second mortgage in 
1918 found to be Rs. 12,000 and that of the items 1 to 3 at 
the time of the first mortgage in 1916 to be Rs. 500 only, the 
claim was decreed for Rs. 203-15-2 for principal and for Rs. 
44-5-0 in respect of interest against these defendants. The 
rest of the claim was dismissed. Not being satisfied with the 
decree the plaintiff has preferred the present appeal. 


It appears that the sixth deféndant made certain improve- 
ments on the property purchased by him and one of the 
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grounds urged on behalf of the appellant before us is that the 
lower Court was wrong in ignoring the subsequent accession to 
the mortgaged property and depriving the plaintiff of the 
advantage which he would get under S. 70 of the Transfer of 
Property Act which entitled him to such accession for the 
purpose of his security. This is, however, a minor complaint, 
as it deals only with the value of security and not with the 
amount which is recoverable by the plaintiff. The main point 
which has been urged by the learned counsel for the appellant 
before us is that in so far as the suit was not by a mortgagor 
for contribution but bya mortgagee for the recovery of his 
money by the sale of the mortgaged property, the lower Court 
was wrong in applying S. 82 of the Transfer of Property Act 
and in assessing the value of the various mortgaged properties 
as it prevailed at the time when they were mortgaged with the 
plaintiff in 1916 and in 1918. The appellant’s contention is 
that he could not bave been debited for anything more than 
the proportionate value of the items of property (11 to 22) 
purchased by him as found to be prevailing either on the date on 
which he instituted the present suit oron the date when he pur- 
chased these items of property but in no case on the date on 
which these properties were mortgaged with him. Learned 
counsel for the respondent contends, on the other hand, that 
although the plaintif was originally a mortgagee, he has, by 
his subsequent purchase of the items 11 to 22 come to occupy 
the mortgagor’s position gua the items that he has purchased 
and would thus be liable to contribute on the principle contain- 
ed in S. 82 of the Transfer of Property Act. Since it has been 
held that the value of the property in a case of contribution 
under this section has to be taken with reference to the date 
on which the mortgage was executed, it has been urged on 
behalf of the respondent that the value of the property as exist- 
ing on the date of the mortgage was correctly taken by the 
trial Court as a basis for its decision. 


The narrative of facts makes it clear that the law appli- 
cable to the facts of this case will be what was in force before 
the amendment of the Transfer of Property Act in 1929. S. 82 
of the Transfer of Property Act before the amendment read 
as follows: 

“ Where several properties, whether of one or several owners, are moft- 


gaged to secure one debt, such properties are, in the absence of a contract to 
the contrary, liable to contribute yateably to the debt secured by the mort- 
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gage, after deducting from the value of each property. the amount of any 
other incumbrance to which it is subject at the date of the mortgage”. 


This section embodied the well recognised principle that a 
property which is equally liable with the other property to pay 
a debt shall not escape because the creditor hasbeen paid out of 
the other property alone and must rateably bear the burden of 
a mortgage. As the mortgage debt is indivisible and if seve- 
ral properties are hypothecated to a creditor and have passed to 
different purchasers subsequently, a creditor is as a rule, 
entitled to proceed against all the properties that were mort- 
gaged with him, the only way to satisfy the mortgagee would 
be to tender the whole amount due under the mortgage. In 
such a case, it is only just that the person who satisfies the 
mortgage debt in its entirety should be indemnified by the pur- 
chasers of the other mortgaged properties and no fairer rule 
can be suggested than that each of the purchasers should contri- 
bute according to the value of the property purchased by him. 
This, however, is a right which exists between the owners of 
the mortgaged properties and does not affect the mortgagee’s 
power to enforce his mortgage against all or any of the pro- 
perties mortgaged to him. The contribution referred to in 
S. 82 of the Transfer of Property Act refers to this right and 
is applicable between the mortgagors inter se. If this is 
correct, strictly speaking, it would have no application to the 
present case which is not a suit by a mortgagor or a purchaser 
from a mortgagor in which any relief to contribution is asked 
for; but is plainly a suit by the plaintiff for the enforcement of 
the mortgage in his favour. It may be argued and in fact it 
was suggested by the learned counsel for the respondents that 
the plaintiff, although primarily a mortgagee, has, on account 
of his purchase of a. part of the mortgaged property, placed 
himself in the mortgagor’s shoes to the extent of the property 
purchased by him and the present suit must, consequently, be 
regarded as one not only by a mortgagee but by a representa- 
tive of the mortgagor as well. This, however, is not quite 
correct, in our opinion. The present suit is for sale and it is 
impossible for a mortgagor to bring a suit for that purpose. 
It may be that in these circumstances some other principle of 
law is attracted and in construing the equities to which the 
mortgagor may be entitled, the principle of S. 82 may have to 
be borne in mind, but that is really a different matter. Reliance 
was placed on the other hand, by J the learned cpunsel for the 


ao 
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appellant on the last para of S. 60 of the Transfer of Pro- 
perty Act which reads as follows: 


“Nothing in this section shall entitle a person interested in a share only 
of the mortgaged property to redeem his own share only, on payment of a 
proportionate part of the amount remaining due on the mortgage, except only 
where a mortgagee, or if there are more mortgagees than one, all such mort- 
gagees has or have acquired, in whole or in part, the share of a mortgagor”. 


This part of the section provides for the only exception in 
which a portion of the mortgaged property could be redeemed 
the general rule being, as stated before, that a mortgage was 
indivisible. This part of the section, as is clear from its 
language, provides for redemption of a property by the mort- 
gagor and would have, ordinarily no bearing on a suit by the 
mortgagee for sale of the property, But since according to the 
provisions of this section, a mortgagor or a person interested in 
a share only of the mortgaged property is entitled, after the 
integrity of the mortgage is broken up by a mortgagee purcha- 
sing a portion of the mortgaged property or the equity of re- 
demption therefor, to redeem his own share on payment of a 
proportionate part of the amount remaining due on the mort- 
gage, it has a greater bearing on the present case than S. 82. 
If the mortgagor or a person interested in a share only of the 
mortgaged property is entitled to redeem his share on payment 
of a certain amount, it may be contended and the contention 
would be sound in our opinion that the mortgagee who has 
purchased a share of the equity of redemption can only sue for 
the recovery of the balance of the amount and not for the 
entire amount which was due to him under the mortgage. The 
principle, which is applicable to cases of this character, is that 
if a mortgagee happens to purchase a portion of the mortgaged 
property there would be a merger and extinction of liability 
under the mortgage to that extent unless it is found that it 
was to the benefit of the mortgagee to keep his mortgagee’s 
rights alive or that he declared his intention either expressly or 
by necessary implication that he would keep his subsequently 
acquired rights distinct from his prior rights which he held as 
a mortgagee. Applying this principle, therefore, we are of 
opinion that in the absence of any other circumstances such as 
we have mentioned above, it must be held that the plaintiff's 
right to recover his money under the mortgage, was, on his 
purchasing the equity of redemption i in a portion of the property 
mortgaged with him extinguished pro tanto; or, in other words, 
he remained entitled to recover only a proportionate part of the 
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amount due on the mortgage, that is to say, the portion of the 
debt which bears the same relation to the whole amount of the 
debt as the value of the property purchased bears to the value 
of the whole of the properties comprised in the mortgage. The 
words ‘remaining due’ in the section are, to some extent, mis- 
leading and must not be taken too literally. 

The question then is as to the date on which this value of 
of the property has to be calculated; or in other words, 
whether we have to take the value of the mortgaged property 
as it existed on the date of the mortgage into consideration or 
the value as it existed on the date on which a portion of the 
mortgaged property was purchased by the plaintiff—the date 
of the institution of the suit being in our opinion, entirely im- 
material. There is an observation at p. 98 by Mr. Justice 
Candy in Fakiraya v. Gadigayal, that the value of the 
property would apparently be the value at the time of the 
purchase of the equity of redemption in part of the mortgaged 
property; but this, as pointed out in Nyaunglebin Co-opera- 
tive Bank v. Maung Ba U2, was obiter and not required for 
the decision of that case. It is true that in Ponnambala Pillat 
v. Annamalai Chettiar8, the value actually taken into’ considera- 
tion was the value which was found to be existing three years 
after the date of the purchase, but there is nothing in that case 
to show that the value was any different either on the date of 
the mortgage or on the date when the property was purchased 
and this point was not in any case considered there. 

Learned counsel for the appellant contends that since he 
is entitled to the benefit of any accession to the mortgaged pro- 
perty the value should be calculated as at the date of his pur- 
chase for if that is not done, we would be according to him 
ignoring the principle enunciated in S. 70 of the Transfer of 
Property Act. This argument, however, ignores the words 
used in the section which are to the effect that the mortgagee is 
entitled to the benefit of accession to the mortgaged property, 
“for purpose of the security” only. S. 70 cannot, therefore, 
render any assistance in the decision of the question. There is 
nothing in the last clause of S. 60 which would point to the 
conclusion that the value of the property has got to be taken 


into consideration as it existed on the date of the plaintiff's 
1. (1901) LL.R. 26 Bom. 88. 2. (1928) LL:R. 6 Rang. 417. 
| 3. (1920) 38 M.L.J. 239: LLR. 43 Mad. 372. (K.B.). 5 
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purchase although undoubtedly the person interested in a share 
only of the mortgaged property can redeem his share only on pay- 
ment of a proportionate part of the amount remaining due on 
the mortgage. It is not clearly stated in that section, however, 
as to how this proportionate amount is to be calculated. Nor are 
we able to discover any reason why two different principles 
should be adopted in calculating the proportionate amount as 
between mortgagors inter se or as between a mortgagee who 
has purchased the equity of redemption of a portion of the 
mortgaged property and the mortgagor or any other person 
who may be interested in the other share of the mortgaged 
property. It seems to us that although S. 82 may not in terms 
apply toa case like the present, it lays down a general rule 
and the last clause of S. 60 is an instance of the application 
of this rule to a mortgagee who happens to acquire a share 
of the equity of redemption. The right to contribution (to use 
the expression in a general sense) comes into being after all 
when more properties than one are mortgaged although it may 
not be capable of being enforced until the mortgagee has re- 
covered his dues from one property or until, as in this case, a 
portion of liability under the mortgage is extinguished by the 
mortgagee purchasing a share of the equity of redemption. 
Once such a right becomes capable of being enforced between 
mortgagors inter se or what may be regarded as an equivalent 
of the same right as between a mortgagee who has acquired a 
share of the equity of redemption and the other persons inte- 
rested in the equity of redemption of the rest of the property, 
we should in either case—on the principle recognised in S. 82 
of the Transfer of Property Act—look back to the value of the 
various properties as they existed on the date of the mortgage 
and abstain from considering the subsequent increase or decrease 
in their value. This rule has in our opinion the merit of 
certainty and the persons who are interested in the equity of 
redemption of one or more of the mortgaged properties, know 
the extent of their liability at the time of their purchase and 
have not to depend on the whims or fancies of a subsequent 
intending purchaser of a share of the equity of redemption in 
some of the properties mortgaged—be it by a mortgagor or by 
any one else. We are thus in the absence of any other specific 
provision either in S. 60 or anywhere else, constrained for the 
above stated reasons to hold that the principle underlying 
S. 82 should be held to appby to cases of this kind and the 
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mortgagee should not by his purchase be permitted to improve 
his position and should be treated in the same manner as a 
stranger would have been if he happened to purchase the pro- 
perty. After all by purchasing a share of the equity of redemp- 
tion, the mortgagee has chosen to stand in his mortgagor’s 
shoes to that extent and it is only to avoid a multiplicity of 
suits that the exact amount to which he is entitled has to be 
ascertained in the present suit. The decision in Nyaunglebin Co- 
operative Bank v. Maung Ba U1, is not opposed to the conclu- 
sion at which we have arrived. It must be remembered that 
the provisions of S. 82 were and are to be applied in the absence 
of a contract to the contrary and from the circumstances exist- 
ing in the Rangoon case it is apparent that the parties intended 
that the-property which was not actually built but which was 
going to be built should be covered by the mortgage which was 
created. 


We must, for the foregoing reasons, hold that the method 
adopted by the lower Courtin arriving at the figure to which 
it did was, in view of the admissions made by the parties before 
it, correct. The finding in regard to the value of the mort- 
gaged properties in 1916 and 1918 was not contested before us 
and having regard to the admission by the parties before the 
lower Court that the value of the properties of the items 4 to 10 
when compared with the value of the items 11 to 22 be cal- 
culated in the proportions of 2:11, the conclusion arrived at 
by the lower Court is inevitable. The lower Court has, how- 


ever, made a small mistake in calculation. The proportionate 


liability. of the items 1 and 3 would be AXIO and similarly 


the liability for the 2nd item would be Rs. 100 x 5100, 


Bearing the principle contained in S. 70, Transfer of Property 
Actin mind, the plaintiff’s security must be held to extend to 
the whole of the property purchased by the sixth defendant 
along with the improvements effected thereupon but inasmuch 
as the amount decreed in favour of the plaintiff has been, we 
understand, deposited in Court, this direction would not con- 
fer any advantage on him. The appeal, therefore, fails and is 
dismissed. The respondents will have their costs of the 


appeal. 








1. - (1928) ILR. 4 Rang 417, s` 
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The appeal having been set down ‘to be spoken to’ this 
day the Court made the following 

OrvDER.—The figures Rs. 6,120-1-0 should be substituted 
for Rs. 5,100 in page lu of the judgment. The latter figure is 
an error due to a slip. 


K. S. Appeal dismissed. 


— an, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE ABDUR RAHMAN. 
Panthanam alias Alagianayakatham- Appellants* (Counter- 


mal and others. petitioners). 
v. i 
P. R. M. K. Muhammad Abdul Rahi- Respondent (Peti- 
man Marakayar, Trustee and Land- tioner). 


lord of Puthur Village. 


Madras Estates Land Act (I of 1908), 5. 75—Collector's decision for 
payment of rent in kind—Whether decree or order—Appeal only to District 
Judge—Absence of specific provision for further appeal to High Couri—C, 
P. Code, S. 100—1f applicable. 

A decision by the Collector under S, 75 of the Estates Land Act for 
payment of rent in kind is not a decree and there can be only one appeal ie., 
to the District Court. As the decision of the Collector is in the nature of an 
order the appeal against such order must be regarded to be a continuation of 
the proceedings before the Collector and the decision by the District Court on 
appeal cannot be characterised as a decree. The provisions of S. 100, Civil 
Procedure Code cannot apply and no appeal is competent against the decision 
of the District Court. 


Appeals against the orders of the District Court of 
Ramnad at Madura in A. Ss. Nos. 20 etc., of 1937 preferred 
against the order of the Court of the Sub-Collector of 
Ramnad dated 31st October, 1936 and made in M. P. Nos. 163 
etc., of 1936 respectively. 

U. Somasundaram for Appellants. 

B. Sitarama Rao for T. K, Subramania Pillai and M. G. 
Shunmugham Pillai for Respondent. 

The Court made the following 

ORDER —This is a batch of thirty second appeals. A 
preliminary objection has been raised by Mr. Sitarama Rao. 
He contends that in the absence of a provision in the Estates 
Land Act conferring a right on the appellants to prefer second 
appeals, these are not competent and are liable to be dismissed. 
The. question to decide is whether they are. 





1S. As, Nos, $06 to 934 and 999 Bf 1939, 14th August, 1941, 
67 
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They arise out of objections made by the respondent- 
landholder for appraisement of the crop or division of the 
produce under S. 74 of the Estates Land Act. On receiving 
these applications, the Collector deputed an officer, as required 
by S. 75 of the Act, to make the division or appraisement. The 
Officer appointed by the Collector carried out the orders and 
made a report. Objections were raised on behalf of the appel- 
lants to this. They were to the effect that the rent was payable 
in money and not in kind. These objections were disallowed. 
The appellants went up to the District Court in appeal but the 
Collector’s decision was affirmed. They have preferred the 
present appeals against the orders of the District Court. 


Sub-clauses (d) and (e) to S. 75 (8) which contain the 
provisions relevant to the point to be determined read as 
follows: 

“(d) The Collector’s order for the payment of rent and costs, if any, 


shall be final unless an objection of the nature described in clause (b) has 
been raised and shall be enforceable as a decree for arrears of rent. 


(e) Where an objection of the nature described in clause (b) has been 
raised, the Collector’s decision thereon shall be subject to an appeal to the 
District Court. Such appeal shall be presented within thirty days from the 
date of the Collector’s decision.” 

Clause (b) referred to in these sub-clauses provides that if 
an objection is raised that the rent is not payable by division 
or appraisement or that no rent is payable and the Collector 
upholds the objection, he shall set aside the award made by the 
person who was deputed to make the division or appraisement. 


According to the first of these sub-clauses, the Collector’s 
order for the payment of rent and costs has been declared to be 
final. Since, during the course of argument, learned counsel 
for the appellant contended that the order passed by the 
District Court and the orders passed by the Collector were 
decrees in fact, it would be useful to remember that the sub- 
clause (d) does not declare the Collector’s orders to be decrees 
but merely orders that are enforceable as decrees for arrears of 
rent. As to the character of the decision made by the District 
Court, sub-clause (e) provides that when the objection that the 
rent is not payable either at all or at least in kind ie, by divi- 
sion or appraisement but is payable in cash, is taken on behalf 
ofa tenant, the Collector’s decision (the use of the word 
‘decision’ to which reference was made during the course. of 
the arguments is not important gs it obviously refers to the 
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order passed by the Collector and to nothing else) shall be 
subject to an appeal to the District Court. If these two sub- 
clauses are read together, there would be no doubt as to their 
meaning. They lay down that the Collector’s order for pay- 
ment of rent in kind would he final if no objection is taken 
under sub-clause (b) and would continue to be so even if an 
objection is taken under that sub-clause if the District Court 
on being appealed to does not come toa different decision 
from that of the Collector. In both these cases, it is the deci- 
sion of the Collector that remains final. If the District Court 
takes a different view on the other hand, the order of the 
Collector is to be substituted or replaced by the order of the 
former. Whether such an order could be appealed against 
does not arise here for decision. But the point to be borne in 
mind is that in the absence of a different conclusion by the 
District Court, the decision of the Collector would continue to 
hold the field and retain its character of finality. 

There is no provision in the Act which permits a further 
appeal to the High Court; but learned counsel for the appellant 
contends that in spite of the absence of a specific provision to 
that effect, such appeals are competent as under 5, 192 of the 
Estates Land Act, the provisions of the Code of Civil Proce- 
dure have been made applicable to all appeals under the Act and 
in so far as the appeals to the District Court were laid under 
S. 75 (d), a further appeal to the High Court would lie under 
S. 100 of the Code of Civil Procedure. But before the provi- 
sions of S. 100 can be held to be attracted, it is incumbent 
upon the appellants to satisfy me that the orders passed by the 
District Court on appeals amounted to decrees. The procee- 
dings, it must be remembered, arose out of applications made to 
the Collector for division or appraisement and not out of 
suits. The decision by the Collector has been described by 
clause (d) to be in the nature of an order. The appeals 
against that order must be regarded to be a continuation of the 
proceedings before the Collector. If the decision by the 
Collector culminated in an order only, how can a decision by 
the District Court on appeal be characterised as a decree? 
There are a large number of orders against which appeals have 
been provided under O. 43, r. 1, Civil Procedure Code. Can 
it be legitimately contended that the decision of the Court of 
appeal would amount to a decree although the decision of the 
first Court was ‘in the nature ef an order? I do not think so, 
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The Code makes a clear distinction between decrees and appea- 
lable orders and it is impossible to forget that distinction in 
deciding this question. My attention was drawn to the fact 
that the decisions of the District Court were final so far as that 
Court was concerned and that they were embodied in the form 
of decrees. But I do not feel impressed by these facts. An 
order does not become a decree merely because it happens to 
be an order which is final so far as the Court passing it is con- 


cerned. As to the form in which these orders were embodied, 


a practice seems to have grown up in this presidency to embody 
every order or judgment passed by a Court in the form of a 
decree. In cases of orders, these formal expressions have 
come to be known by the style of decretal orders. This 
practice owed its growth probably to the difficulty experienced 
by the lower Courts in discriminating between judgments and 
orders and since no appeal is competent in case of judgments 
unless they are formally drawn up and embodied in decrees, it 
was probably considered safer to embody both judgments and 
orders in that manner. This would not, however, confer a 
right of appeal where none exists or convert what was really 
an order into a decree. 


Reliance was placed on behalf of the appellant on several 
decisions of this Court and of the Privy Council; but it is 
unnecessary to examine them in detail as the decisions in Ravi 
Veeraraghavulu v. Venkatanarasimha Naidu Bahadur), Venkat- 
ramier v. Vythilinga Thambiran?, and Ganne Kotappa v. Ven- 
kataramiah3, were decisions in suits instituted under the Rent 
Recovery Act or the Estates Land Act and must therefore have 
ended in decrees. | 


The decision in Kamaraju v. The Secretary of State jor 
Indiat, on which very great emphasis was laid by learned 
counsel for the appellant has no application also, in my opinion, 
as the Forest Officer in that case was found by the Full Bench 
to have been constituted a Court with special jurisdiction 
which a Collector in deciding the question of appraisement 
under S. 75 is not. The last decision to which reference was 
made during the course of the arguments was that of Rajah 
of Mandasa v. Jagannayakulu®, but the real point to be deter- 





1, (1914)27 M.L.J, 451: L.R. 41 LÅ. 258: LL.R. 37 Mad, 443 (P.C.). 
2. (1913) 1L.W.89: LL.R. 38 Mad. 655. 3. (1900) 10 M.L.J. 398, 
4, (1888) LL.R. 11 Mad.309(F.B)* 5, (1931)63°M.L,J. 450, (F.B,), 
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mined in that case was whether the Civil Court wasa com- 
petent revising authority in regard to the directions given by 
the Board of Revenue to revise the proceedings of a Revenue 
Officer who had made a settlement of rents under Chapter XI 
of the Estates Land Act. That is not the question which has 
to be determined now. In the course of the judgment, 
however, one of the learned Judges, Anantakrishna Aiyar, J., 
referred to the position whether second appeals would be com- 
petent in certain cases but there is nothing in those observations 
which may lead meto infer that the learned Judge was refer- 
ring to the maintainability of such appeals from anything else 
other than decrees. 

In my opinion, this case is governed by the principle enun- 
ciated in the Full Bench decision in Rajagopala Chettiar v. 
Hindu Religious Endowments Board, Madrast and in Rangoon 
Botatoung Co; Lid., v. The Collector of Rangoon®.. A right of 
appeal is a statutory right and cannot be inferred by implica- 
tion. For the above reasons must hold that the appeals are 
not competent. 

A request is made to me on behalf of the appellants that 
they may be permitted to convert these appeals into revisions. 
` As Iam assured that there are points of law which may have to 
be considered by the Court and in the ends of justice, I have no 
objection to grant that permission provided that the appellants 
make up the deficiency in the court-fee and pay a consolidated 
sum of Rs. 50 to the learned counsel on the other side both 
because these appeals have not been held to be competent and 
because of the adjournment which has been asked to make up 
the deficiency. These costs would be irrespéctive of any final 
orders as to costs that may be ordeted to one party or to the 
other on the decision of appeals which are now being converted 
into revisions or-what would be converted into revisions if the 
necessary deficiency i in court-fee is made up. | 

The necessary deficiency may be’ made up and the costs 
paid to the other side within a month. 


KS 6 Appeals held to be incompetent, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. JUSTICE HORWILL, 


Moongan and others ... Petitioners* (Accused Nos. 1, 
2, 4,7, 8,9, 13,14, 15, 18 


and 19) 
D. 
Mir Roshan Ali Sahib ... Respondent (Complainant). 
Mpongdn Criminal trial—Misjoinder of parties—Conviction if to be set aside— 
Roshan Presumption as to prejudice to accused. 
"Ali, 


Where there was no intention or object common to two sets of persons 
cutting trees in different parts of a forest, trying them together will amount 
to misjoinder of parties. Where the accused have been so tried jointly pre- 
judice should ordinarily be presumed unless it is quite certain that there 
could have been none, and in the circumstances of the case, the convictions 
should be set aside and separate trials ordered. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 
to revise the judgment of the Court of the Joint Magistrate of 
Hosur dated 19th December, 1940 and made in C. A. No. 50 of 
1940 preferred against the judgment of the Court of the 
Stationary Sub-Magistrate of Krishnagiri in C. C. No. 1121 
of 1940. 

K. S. Jayarana Atyar for G. Gopalaswami and V. V. 
Radhakrishnan for Petitioners. 


V. T. Rangaswami Aiyangar for K. S. Sundaram and 
M. R. Ramachandra Pant for Respondent. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 


OrvER.—All the petitioners entered into a forest which 
had been leased to the complainant and cut certain trees. They 
were all tried together, although separate charges were framed 
with regard to two sets of the accused who were cutting trees 
in different parts of the same forest. They have all been con- 
victed. In this petition it is contended on behalf of the 
petitioners that there was a misjoinder of persons and that the 
conviction is therefore illegal and should be set aside. 


Although the matter was taken in appeal, neither of the 
Courts say that there was any intention or object common to 
the two sets of persons cutting trees in different parts of the 
a ga a ga PA gg aaa NG a NG a Nn gana A, 

* Cri. R. C. No, 316 of 1941 
(Cri. R. P. No. 300 of 1941). ` Ast August, 1941. 
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forest; so that I agree with the learned advocate for the 
petitioners—as well as with the learned Public Prosecutor—that 
there was a misjoinder of parties. Mr. V. T. Rangaswami 
Aiyangar for the complainant contends that there was no 
misjoinder and quotes Sambasiva Mudali In rel, but it is clear 
from the judgment in that case that Pandalai, J., was satisfied 
that the two acts complained of—although on different dates 
—were parts of the same transaction and that the object on the 
two occasions was the same. 


The only other question that arises in this case is whether 
the fact that all the accused were tried at one trial is a suff- 
cient ground for setting aside their conviction and ordering a 
re-trial. For many years after Subrahmania Aiyar v. King 
Emperor?, it was held that any disobedience or failure to com- 
ply with the mandatory provisions of the Criminal Procedure 
Code was an illegality that vitiated: the conviction. That was 
a case in which there was a misjoinder of causes of action, 
and a Full Bench of this Court held that there was a misjoinder 
but that it was open to them to strike out the first count, to 
reject the evidence with regard to it, and to deal with the 
evidence on the remaining counts of the indictment. But their 
Lordships of the Privy Council held that the disregard of any 
express provision of law as to the mode of trial was not amere 
irregularity such as could be remedied by S. 537, Criminal 
Procedure Code and that such aphrase as ‘irregularity’ was not 
appropriate to the illegality of trying an accused person for 
more or different offences at the same time, if those offences 
were spread over a longer period than a year. In 1927 a case, 
Abdul Rahman v. The King Emperor’, was considered by the 
Judicial Committee in which the depositions of witnesses had 
not been read over in the presence of the accused as required 
by S. 360, Criminal Procedure Code. It was held that this was 
a mere irregularity curable under S. 537 of the Code. This 
decision showed that a mere disregard of the mandatory provi- 
sions of the Code did not necessarily vitiate a conviction: but 
it left it rather difficult to say whether in a particular case a 
disregard of a mandatory provision amounted to an illegality 
or was a mere irregularity. Burn, J, in Bomman Chetty v. 











1. (1935) 35 LW. 98. 
2. (1901) 11 M.L.J. 233: L.R. 28 I.A. 257: LL.R, 25 Mad. 61 (P.C.). 
3. (1926) 52 M.L.J. 585: L.R. $4 I.A, 96: LL.R. 5 Rang. 53 (P.C). 
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Emperor1, which dealt with a misjoinder of charges, referred 
to the failure to obey a mandatory provision of the Code as an 
‘irregularity’, but added that it was not one of the kind indica- 
ted by their Lordships of the Privy Council in Abdul Rahman 
v. The King. Emperor.2 In Subramania Reddi v. Emperor’, 
five persons were tried together; but there should have been 
two trials one for the first accused and one for the accused 2-5. 
The accused 2 to 5 were however acquitted; and it was there- 
fore argued that there no prejudicé had resulted to the first 
accused. Burn, J., however held that: 

“ The joint trial was illegal and the illegality could not be cured by the 
acquittal of accused 2 to 5 of the offences under which they were charged”. 

In Karuppa Goundan v. Emperor4, in which there was a 
misjoinder of causes of action, King, J., held that it was not a 
mere irregularity such as was referred to in Abdul Rahman v. 
The King Emperor2, and that the trial and conviction were 
therefore illegal. None of these cases decided by single Judges 
however referto Ramaraja Tevan In re5, in which the effect of 
a misjoinder of persons was considered. There, Wallace and 
Jackson, JJ., say: 

“Ever since the pronouncement of the Judicial Committee in N.A. 
Subramania Aiyar v. King Emperor®, it has been the general practice to 
assume that if a mandatory provision of the Code has been infringed in 
framing the charge, the Court must of necessity be held to have failed in ad- 
ministering justice to the accused. S. 537 affords no real ground for any 
such assumption, and the Judicial Committee itself, when it had occasion to 
refer to N. A. Subramania Aiyar v. King Emperors, in Abdul Rahman v. 
The King Emperor, clearly indicated that the impugned procedure must be 
one that is not only prohibited by the Code, but also works actual injustice to 


the accused. In the latter case, the Code was clearly infringed but the cura- 
tive provision of S. 537 was considered a sufficient remedy”. 


So the position is not altogether clear even to day, al- 
though 53 Mad. 937 is not binding on me, because the above- 
quoted remark was obiter, it being found that in fact there was 
no misjoinder. But the purpose of the Legislature in laying 
down various restrictions with regard to charges against a 
number of persons or against the same person of different 
charges was to avoid embarrassing the accused by a multiplicity 
of charges or by bringing together evidence with regard toa 


1. (1936) M.W.N (Crl.) 1095. 
2. (1926) 52 M.L.J. 585: L.R. 54 I.A. 96: LL.R. 5 Rang. 53 (P.C,). 
3. 1936 M.W.N. (Cr) 839. “4. (1935) M.W.N. (Cri.) 820. 
5. (1930) 59 M.L.J. 945: IL.R 53 Mad. 937. 
6. (1901) 11 M.L.J. 233: L.R. 28 1.49257: L.L.R, 25 Mad. 61 (P.C.). 
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number of accused; and so in cases where mandatory, provi- 
sions as to the joining of charges are disregarded, it is reason- 
able to presume that the accused has been prejudiced because 
his trial has been complicated and his defence therefore ren- 
dered more difficult. Where there is a misjoinder of accused, 
there is always a possibility that the Court will be unconsciously 
prejudiced by evidence that would be irrelevant if the accused 
were tried separately. It is not necessary to disagree with 
the above quoted opinion from 53 Mad. 937 and to say that a 
misjoinder always vitiates a trial; but I think that a Court 
should ordinarily presume prejudice until it is quite certain 
that there could have been none. 

In the present case, apart from the presumption of preju- 
dice, the trial Magistrate—and even the appellate Magistrate 
—seemed to be of opinion that it was not proper to try the two 
sets of accused separately and that was why the trial 
Magistrate framed separate charges. He however 
erroneously thought that in doing so and in allowing each 
batch of accused to recall and cross-examine the prosecution 
witnesses separately, he was giving them separate trials. 
Mr. V.T. Rangaswami Aiyangar does not deny that 
there was in fact only one trial and nottwo. It is conce- 
ded by Mr. Jayarama Aiyar that the two sets of accused were 
animated each with a common intention if the prosecution 
story is true; and so he demands only two trials and not a 
trial for each accused separately. 

The petition is therefore allowed, the convictions and sen- 
tences set aside, and the case remanded for fresh and separate 
trials of the two sets of accused by the District Magistrate 
himself or by some other Magistrate subordinate to him 
other than the Magistrate who tried the case. 


K. S. ie Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice KING. 
Arunagiri Goundan and another .. Petitioners*(Plaintiffs) 
v. 


Ramaswami Pillai .. Respondent (1st Defen- 
dant). 


Small Cause suit—Trial by Judge having jurisdiction to iry it—Suit 
numbered as original suit—Whetheg still small cause—Right of appeal. 


* C. R. P. Ng 1300 of 1939. 
C. M.P. No. 4951 of 1941. ? 29th July, 1941. 
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Arunagiri If a suit is filed as a small cause suit and is disposed of by a Judge who 
Goundan possessed the necessary powers to try itasa small cause suit, it must be 
Rama wami deemed to have been disposed of as a small cause suit and therefore, there 
Pillai, can be no right of appeal. This legal principle must be applied even though 


the suit was numbered as an original suit. 

Ramaswami Muthirian v. Arunachalam Chettiar, (1935) 69 M.L.J. 443 
followed. 

Petition under S. 115 of Act V of 1908 and S. 224 of the 
. Government of India Act, praying that the High Court will be 
pleased to revise the judgment and decree of the District Court 
of South Arcot in A. S. No. 101 of 1937 preferred against 
the decree of the Court of the District Munsif of Tindiva- 

nam in O. S. No. 193 of 1936 etc. 


T. E. Ramabhadrachariar for Petitioners. 
I, K. Deva Rao for Respondent. 
The Court delivered the following 


JupcmEeNt.—The subject matter of this petition is a pro- 
missory note executed by the first defendant in a suit in the 
Court of the District Munsif of Tindivanam numbered as O, S. 
193 of 1936. The plaintiffs are the nephews of one Shanmugha 
Goundan in whose favour the promissory note had been assig- 
ned. Shanmugha Goundan is now dead and the plaintiffs. have 
filed this suit as members of the joint. family to which 
Shanmugha Goundan had belonged and who therefore continue 
to own the joint family property. The suit was decreed by the 
learned District Munsif in somewhat unusual circumstances, 
It was originally filed as a small cause suit in Tindivanam, its 
valuation being below Rs. 300 and the Judge who was then in 
charge of the Court having extended smallcause powers. This 
Judge was succeeded by another Judge who was not so em- 
powered and so the suit was transferred to the Original Side. 
A third District Munsif “then presided over the Court and he 
was empowered to try all suits up to the valuation of Rs. 300 
as small cause suits, This third District Munsif has clubbed 
together three suits and disposed of them in a single judgment. 
The third of these suits is the one which was numbered as O. S. 
193 of 1936. The first defendant in O. S. 193 of 1936 
after the decree had been given against him, appealed to the 
learned District Judge of South Arcot. The learned Judge set 
aside the decree on the ground that the plaintiffs were not 
entitled to sue as they had not obtained a succession certificate. 
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This is now a revision petition by the plaintiffs against the 
decree of the learned District Judge dismissing their suit. 


The first point taken in revision is that the learned District 
Judge had no jurisdiction to entertain the appeal. It is conten- 
ded that when a suit is filed asa small cause suit and is 
disposed of by a Judge who possessed the necessary powers to 
try it as a small cause suit, it must be deemed to have been 
disposed of as a small cause suit and therefore there can be no 
right of appeal. It is contended further that this legal prin- 
„ciple must be applied even though the suit be numbered as an 
original suit. In support of this contention I have been referred 
to a decision of Stone, J., reported in Ramaswami Muthirian v. 
Arunachalam Chettiar}. The facts there are almost precisely 
similar to those in the present case and with respect I do 
not see any reason why I should not follow the reasoning of 
the learned Judge. 


By the respondent (first defendant) I have been referred 
to two rulings of this Court, one of Patanjali Sastri, J., in 
Kamalathammal v. Harihara Aiyar2, and the other in Chocka- 
lingam v. Palaniappa®. Both of these cases dealt with facts 
which can be easily distinguished. They are cases of suits 
which began their existence as small cause suits in the Court of 
a Subordinate Judge and were subsequently transferred for 
trial to a District Munsif. It was held in both of them that the 
District Munsif was not debarred from trying the suits from 
the mere fact that they had first been instituted as small cause 
suits in the Court of a Subordinate Judge. It is of course 
impossible for any Court to have held in the case of suits valued 
at more than Rs. 300 that when a District Munsif did in fact 
come to try them, he must be deemed to have tried them as 
small cause suits. These rulings therefore afford no assistance 
to the learned advocate for the respondent in attempting to 
challenge the authority of Ramaswami Muthirian v. Aruna- 
chalam Chettier!, The argument for the petitioners must be 
accepted that the learned District Judge had no jurisdiction to 
hear this appeal. 


The only question that remains is whether in these circum- 
stances I should interfere under S. 115 of the Code of Civil 


1. (1935) 69 M.L.J. 443. 2. (1940) 2 M.L.J. 700. 
3? (1932) 63 M.L. p. 689: I.L.R. 55 Mad. 960. 
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Procedure. Such interference is of course permitted, and in 
my opinion should be practised unless there are clear indica- 
tions that the learned District Judge is obviously right and the 
learned District Munsif obviously wrong upon other points in 
the case. I have not gone fully into the question whether the 
plaintiffs had the right to sue in this matter. It seems to me 
however, prima facie that if they are entitled to act for the 
members of the family, no succession certificate would be 
necessary for them. See the decision of Beasley, J., in Aruna- ` 
chalam Chetty v. Jagannatha Pillai! I do not propose now to 
consider the objections sought to be raised on behalf of the 
respondent that it was in reality the other members of the joint 
family who had the right to sue, and not the plaintiffs. The 
situation is simply this: on the finding of fact the respondent 
owes money upon this promissory note to the joint family. A 
decree has been passed against him by the District Munsif at 
the instance of the plaintiffs on the clear understanding that the 
property in the decree’ belongs to the joint family. The first 
defendant therefore suffers no prejudice from being compelled 
to discharge his obligations under this decrée. There can be 
no question of any other plaintiffs suing him for this debt on 
the allegation that the present plaintiffs have wrongly approp- 
riated it to themselves. There therefore remains no obstacle to 
my taking action under S. 115 of the Code of Civil Procedure 
and this being a clear case in which the learned District Judge 
has acted without jurisdiction I set aside his decree and restore 
the decree of the learned District Munsif. 

During the pendency of the appeal the first defendant filed 
an application claiming relief under Act IV of 1938. This 
appliéation . was of course not dealt with by the learned District 
Judge ‘because he had dismissed the plaintiffs’ suit and its 
consideration therefore became unnecessary. The first defen- 
dant has now repeated his application claiming relief under the 
‘Actin this Court; and my décision confirming the decree of 
the learned District Munsif will be subject to the disposal of 
that application which is herewith sent for disposal to the 
learned District Munsif. 

The respondent must pay the costs throughout of the 
petitioners. 

K.C. . Petition allowed. 


an amana 


1. (1926) 24 Ł.W. 659. $ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT:—MR.: Justice BURN. 

Syed Ismail Sahib alias Syed Tahsildar 


Sahib and another. Petitioners* (Plain- 
i tifs) 
0 v. 1 
Ethikasha Sarguru alias Syed Chandu 
Sahib and another. Respondents (Defen- 
dants). 


.Mussalman Wakf Act (XLII of 1923), Ss. 3 and 10—Default in discharge 
of duties relating to wakf under the Act—Proper Court to try the offence. 


An application was made to the District Court under S. 10 of the Mus- 
salman Waké Act to punish the respondents by way of fine for default in the 
discharge of their duties under the Act in connection with acertain darga. 
The respondents denied the existence of any such wakf and also contended 
that the District Court had no jurisdiction to enquire into the petition. 

Held, that since S. 10 of the Wakf Act creates an offence as defined in 
S. 4 of the Criminal Procedure Code and since no Court is mentioned in 
S. 10 of. the Wakf Act as the Court to try the offence it was only the 


ordinary criminal Courts that had jurisdiction to punish a person under 
S. 10. 


Shia Youngnien’s Association Punjab v. Fateh . Ali Shah, 1.L.R. (1941) 
Lah. 395 (F.B.), followed. | 


Nasrullah v. Wajid Ali (1932) I.L.R. 54 All. 475, Kalekhan v. Karim 
(1934) 37, Bom.L.R. 207 and Abdul Hadi | v. Abdul Latif, A.I. R. 1937 Nag. 
135, not followed. 


= Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the District 
Court: of Madura dated 4th April, 1939 and made in O. P. 
No: “60 of 1938. 


K. Bhashyam Aiyangar and i, R. Srinivasan for Peti- 
tioners. 


ay Pachapagesa Sastri and G. Srinivasa Aiyangar for 
Respondents. 


The Court delivered the following 


‘JUpGMENT.—This is ‘an application to revise the order 


passed by,*the’ learned District Judge of Madura in O. P. 
No. 60 of 1938. ‘That original petition was filed ‘under S. 10 
of the Mussalman Wakf Act, XLII of 1923, ‘desiring the lower 
Court to punish the respondents by way, of fine for failure to 
discharge their duties under the Wakf Act in connection with a 
eee 
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darga called Hazarat Mohaiat Shaw Darga at Anuppanady 
village, near Madura. The respondents denied that any such 
wakf existed, and pleaded that it was only a Criminal Court 
that could impose the fine indicated under S. 10 of the Act. 
The learned District Judge thought that it was the District 
Court that had the jurisdiction to impose the fine, but held 
that since the wakf itself was denied, it was not competent 
for him to hold an enquiry into that matter. 

With regard to the first point, I am of opinion that the 
learned District Judge has not come to the correct conclusion. 
He relied upon the decisions in Nasrullah v. Wajid Ali}, 
Kalekhan v. Karim?, and Abdul Hadiv. Abdul Latif, But in 
all these decisions it is noticeable that the learned Judges have 
pronounced their decisions rather with reference to what they 
consider to be ‘‘the scheme of the Act” than with reference to 
the wording of its provisions. In S. 2 of the Mussalman Wakf 
Act, XLII of 1923 “Court” is defined as: 

“ The Court of the District Judge or, within the limits of the ordinary 
original civil jurisdiction of a High Court, such Court, subordinate to the 


High Court, as the Local Government may, by notification in the local 
official Gazette, designate in this behalf”. 


The arguments which weighed with the learned Judges in 
the cases referred to was that the District Court is burdened 
with all the duties under this Act and therefore the District 
Court must be the Court which can impose the fine provided in 
S.10. This, however, with all respect, is in my opinion not 
sound. S.10 ofthe Act simply says that any person who is 
required to perform certain duties shall, if without reasonable 
cause, he fails to perform those duties, be punishable with fine 
which may extend to Rs. 500 or in the case of a second or a 
subsequent offence with fine which may extend to Rs. 2,000. 


Now under S. 4 of the Code of Criminal Procedure 
“Offence” means any act or omission made punishable by any 
law for the time being in force. It is clear therefore that S. 10 
ofthe Wakf Act creates an offence, and indeed it says in so 
many words that the omission described is an offence. S. 29 
of the Code of Criminal Procedure runs as follows: 


(1) Subject to the other provisions of this Code any offence under any 
other law (that is any law other than the Indian Penal Code) shall, when any 
Court is mentioned in this behalf in such law, be tried by such Court. 
A ea aa tet 

“4, (1932) LL.R. 54 All. 475. 2. (1934) 37 Bom.L.R, 207, 
; 3, A.LR. 1937 Nag, 135. ` 
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(2) When no Court is so mentioned, it may be tried by the High Court 
or subject as aforesaid by any Court constituted under this Code by which 
such offence is shown in the eighth column of the second schedule to be 
triable. 


There is no mention in the Wakf Act of any Court asa 
Court which shall impose the punishment provided in S. 10. 
In other words there is no Court mentioned as the Court which 
shall try offences under S. 10, It follows therefore that the 
Court which can try those offences is the Court indicated in the 
Criminal Procedure Code. 

I may say that in my opinion, it would be contrary to all 
principle that the Court of the District Judge should have the 
power to punish offences under S. 10 of the Wakf Act with 
fine. In any such case the Court of the District Judge would 
be virtually in the position of prosecutor and Judge at the same 
time. I find myself therefore, with all respect, unable to agree 
with the learned Judges who decided the cases already quoted. 
I would prefer to follow, with respect, the decision of a Full 
Bench of the Lahore High Court in Shia Youngmen’s 
Association, Punjab v. Fateh Ali Shah’, The Full Bench 
there answered in the negative the question whether, in case 
the mutiawalli has not complied with the provisions of the 
Act, the District Judge is empowered himself to impose a fine 
on him. 

In the same judgment the Full Bench of the Lahore High 
Court decided that in proceedings under S. 10 of Act XLII of 
1923, the District Judge has no jurisdiction to hold an enquiry 
into the naturé of the property where the alleged muttawalli 
denies the existence of the wakf. This is important support 
for the view taken by the learned District Judge in the order 
which I am asked to revise. But itis not necessary for me to 
discuss that question at length since learned counsel for the 
petitioners agrees that if a decision on the other point is against 
the petitioners, the applicationto the District Court must be 
considered to have been rightly dismissed. 

This application to revise the order of the learned District 
Judge therefore fails and is dismissed with costs. 


KS. Petition dismissed, 


"a, LLR. (19410 Lah, 395 (FB), 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MRr, JUSTICE SOMAYYA, 
Pandara Sannadhi, Tiruvannamalai Adhinam by 
Trustee Sri Deivasigamani Ponnambala Desigar 
and another. A ppellants* (Defendants). 
U. 
The Corporation of Madras .. Respondent (Plaintiff). 
Madras City Municipal Act (IV of 1919), S. 101 (b)—Building whose 


ee rents are utilised for upkeep of buildings, not a “choultry” exempted from tax. 
Tiruvanna- A building which is used as a rest house for travellers will alone be 
as a choultry and exempted from payment of taxes under S. 101 (b) of the City 
v. Municipal Act 1919, as amended in 1936, and not buildings the rent of which 
Corporation js being used for the running of another building as choultry or for its 
of Madras. maintenance and therefore for charitable purposes. 


A building allowed to be used by the public only for performing 
marriages will not be a choultry. 


Appeals against the decrees of the Court of the City Civil 
Judge, Madras dated 3rd March, 1939 and passed in O. 5, 
Nos. 1103, 1653 and 1662 of 1938 respectively. 

V. Ramaswami Aiyar for Appellants. 

A, Suryanarayaniah for Respondent. 

The Court delivered the following 

Jupcment.—These are three appeals filed against the 
decrees of the Additional City Civil Judge in O. S. Nos. 1103, 
1653 and 1662o0f 1938. A common judgment was delivered by 
the trial Court and the decision in all the three cases depends 
upon the question whether the building in each suit is a 
choultry and therefore exempted under S. 101 (b) of the City 
Municipal Act. The exemption was claimed on the wording 
of the Amending Act X of 1936. The provision exempts the 
following buildings from the property tax: (1) choultries for 
the occupation of which no rent is charged and (2) choultries 
the rent charges for occupation of which is used exclusively, 
for charitable purposes. The respondent municipality levied 
taxes on the three buildings in question rejecting the claim of 
the appellant that they are exempted under S. 101 (b) of the 
Amended Act. The tax not having been paid, the three suits 
out of which these appeals arise were filed by the respondent 
Corporation for recovery of the tax. 

The three buildings are contiguous to each other. One has 
a frontage in Mint Street and bears No. 2/355 Mint Street. 


od 


g 
* CC.C, A. Nos, 56 to 58 of 1939, ‘2nd May, 1941, 
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‘The other two houses have a frontage in Nattupilliar Koil 
Street which is parallel to the Mint Street and bear Nos. 26 
-and 27 in that street. The lower Court held that the buildings 
are not choultries and therefore not exempted from liability to 
pay the tax and decreed the suits. In these appeals, the appel- 
lant challenges the finding that the houses are not choultries. 
The parties to the three appeals are the same; the appellant in 
each case is the Pandarasannadhi of the Tiruvannamalai 
Adhinam and the respondent, the Corporation of Madras. 


As pointed out by the lower Court it is common ground 
that 2/355 Mint Street has been in the occupation of a number 
of tenants and that it was never used as a lodging for pilgrims 
or travellers. It was also common ground that the first com- 
partment of Nos. 26 and 27, Nattupilliar Koil Street is generally 
used by the public for celebrating marriages and is also occa- 
sionally used as a place of shelter for pilgrims or travellers. 
Both the parties agreed before the trial Court that the first 
compartment of Nos. 26 and 27 is not let out for rent. The 
parties differed as to the way in which the back compartment 
of Nos. 26 and 27 was used. The case of the appellant was 
that even the second compartment was not let out to tenants 
and that it was being used for the same purposes for which the 
first compartment was used, namely, for celebration of marri- 
ages and as a place of shelter for travellers. His next conten- 
tion was that the three buildings constituted choultries for the 
reason that the rent realised from the tenants is being utilised 
exclusively for the purpose of maintaining all the three build- 
ings and therefore for charitable purposes. 


In order to claim exemption under S. 101 (b) as amended, 
the first condition to be satisfied is that the buildings must be 
‘choultries. If they are not choultries, then they are not entitled 
to exemption. A choultry is a well known expression involving 
the idea that the building called a choultry affords a resting 
place for travellers. Unless, therefore, the building affords 
accommodation for travellers, it is not a choultry and unless it 
is a choultry S. 101 (b) has no application even though the 
rent derived from the building is used exclusively for chari- 
table purposes. A choultry is no doubt a charitable trust. If 
for the purpose of running that choultry, there are other build- 
ings which are not used as*rest houses but which are used 
exclusively, say, for running a business, the building in which 
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the business is being run is not a choultry even though the rent 
derived: from it is ‘used for the maintenance of the choultry. 
The choultry may be run in one building and in another locality 
there may be other buildings which are not at all used as rest 
houses for pilgrims and which are let out to tenants for occupa- 
tion or to shop keepers for use as shops and the rents derived 
from them may be used exclusively for running the choultry. 
In such a case the building which is used as a rest house for 
travellers will alone be exempted and not the other buildings 
the rent of which is being used for the running of the choultry. 
If the buildings themselves are not used as rest houses, which 
is the central idea underlying the expression ‘choultry’, they 
are not exempt from payment of tax. 

In Kothandarama Pillai v. The Municipal Council, Trichi- 
nopolyl Krishnan Pandalai, J., pointed out that a building 
cannot.be a choultry if it is not used as a resting place for 
travellers. In that case,there was a provision for supplying food. 


_and drink to paradesis, that is, to religious mendicants. But 


there was no provision -for allowing travellers or pilgrims to 
stay in the building or to take shelter there. The learned Judge. 
held that the essential requisite of a choultry is that the build- 
ing should be used as a resting place for travellers. I respect- 
fully agree. : 

The question therefore is whether any of these buildings. 
answers the requirements of a choultry or in other words. 
whether it is used as a rest house for travellers. Taking No. 
2/355, Mint Street, first, it is admitted that no part of it is. 
allowed to be used by travellers. The whole building is let out 
to tenants and the only ground for exemption is that the rents. 
derived from’ that building are used for charitable purposes 
which as stated before me is the maintenance of all the three 
buildings. This building does not therefore answer the descrip- 
tion of the term ‘choultry’. 

| Then coming to Nos. 26 and 27 Nattupilliar Koil Street, 
the front partion is no doubt being used by the public for cele- 
brating marriages and is also occasionally used asa place of 
shelter by pilgrims and travellers. As regards the second com- 
partment, the lower Court relies on the evidence of certain 
witnesses that they are being let out to tenants and that the 
case of the appellant in this respect is not true. P. Ws. 1 and 





1. (1933) 65 M.L.J. 678. || 
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2 are the assessors of the Corporation and they state that they 
visited the building and found tenants in the second compart- 
ment of the two houses. Two of the tenants were also examined 
as P. Ws. 3 and 4. The lower Court has accepted the evidence 
of these witnesses and I see no reason to differ from the finding 
of the lower Court. The appellant is admittedly maintaining a 
printed receipt book as shown by Ex. IV. That receipt book 
was not produced. Therefore it is clear that the second com- 
partments of Nos. 26 and 27 are being let out to tenants and 
rents realised. Ex. B is a copy of a rental agreement executed 
by the present lessee of all.the three buildings, one Sambanda 
Naicker, in favour of the appellant. By this agreement the 
lessee is bound to pay a rent of Rs. 30 a month to the Pandara- 
sannadhi, the appellant and to bear the public charges, taxes, 
expenses of repairs up to Rs. 10 or 15. It also states that 
while the front compartments of Nos. 26 and 27 should be used 
for marriage purposes and for travellers, the lessee was to be at 
liberty to lease out the second compartment and to collect rent 
from the tenants. The lessee Sambanda Naicker is not likely 
to .allow the second compartment to remain without letting them 
to tenants because this document expressly authorises him to 
let out the second compartment. There is no evidence that the 
sum of Rs. 30 which was being paid to the Pandarasannadhi 
was utilised for the maintenance of the building as the appel- 
lant’s advocate argues. Then it was said that that sum of 
Rs. 30 was being used for charitable purposes, Because the 
Pandarasannadhi was the head of a mutt, I am asked to say 
that the Pandarasannadhi must have used it for the purposes 
of the mutt and therefore for charitable purposes. This is 
really asking me to presume too much. There is no evidence 
as to the user to which this sum of Rs. 30 was being put by the 
Pandarasannadhi and it lies upon the person claiming the 
exemption to prove all the requirements. The Pandarasannadhi 
might use it for his own purposes or for any other purpose 
which is not a charitable purpose. As regards Nos. 26 and 27 
a portion of them is being let out to tenants and it is not 
proved that the rents derived from those buildings are used for 
charitable purposes. 


_ As regards the front compartment, Ex. B says that the 
lessee should allow it to be used by the public for performing 
marriages. AS%suming that a/building is set apart for perform- 
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ance of marriages by the public, it cannot, I think, be said that 
the building is a choultry. Choultry involves as I said a resting 
place for travellers. If therefore a building is allowed to be 
used only for performance of marriages, it would not be a 
choultry. Then as regards user of the front compartment by, 
travellers, the translation of Ex. B as contained in the printed 
record is not correct. The original document which I have seen 
provides that the front compartment was to be given to travellers 
and for purposes of marriage and not to travellers for purposes 
of marriage as translated. But this does not affect the question 
which falls for decision. 


Only that portion which is set apart for travellers would 
be a choultry; further it is not stated that the Corporation has 
assessed the front portion of the building. I hold’ that Nos. 26 
and 27 Nattupilliar Koil Street cannot be said to be choultries. 
If only a small portion of it is being occasionally allowed to be 
used by travellers and if the rest of it is being let out to tenants 
and the rent derived therefrom is not shown to be used for 


- charitable purposes, it cannot, I think, be said that the building 


as such is a choultry. I agree with the conclusions of the 
lower Court and dismiss the three appeals with costs. 


K.C: Appeals dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice BURN AND Ma, Justice HAr- 
PELL. 


Fatima Bibi © a Appellant* (Petitioner) 
v. 


Shaik Peda Pentu Saheb , «+» Respondent (Respondent). 


Guardians and Wards Act (VIII of 1890), Ss. 19 and 25—Scope—Maho- 
medan minor girl—Custody—Father and maternal grandmother—Rights. 

On an application under the Guardians'and Wards Act by a Mahomėdan 
maternal grandmother for custody of her deceased daughter's minor 
daughters, 

Held, that where the father is not shown to be unfit to be guardian 
S. 19 will be a bar to such application. Though under Mahomedan law 
failing the mother, the custody of a Mahomedan girl who has not attained 
puberty belongs by right to the mother’s mother in preference to the father, 
yet the father of a Mahomedan girl is her legal guardian. Unless the 
minors had ever been in the custody of the grandmother and had left or 
been removed from such custody S. 25 gan have no application and no ques- 


* A, A, O. No. 348 of 1939, A - 83rd July, 1941. 
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tion as to whether it will be for the welfare of the minors to return to the 
custody of the grandmother can arise. 


Appeal against the order of the District Court of Guntur 
dated 7th March, 1939, and made in O. P. No. 110 of 1938. 


V. Suryanarayana for Appellant. 

V. Rangachari for Respondent. 

The Judgment of the Court was delivered by 

Burn, J.:—This is an appeal from the order of the learned 
District Judge of Guntur in O. P. No. 110 of 1938. The 
appellant was the petitioner before the District Court. She 
said that she was the maternal grandmother of three minor 
Mahomedan girls. She said that the youngest child was in her 
custody and that the two elder ones were in the custody of 
their father the respondent in the petition and the respondent 
in this appeal. The application was for the appointment of a 
proper and fit person as guardian of the property of the minors 
and for delivery of the two elder children to the custody of the 
petitioner. It was also prayed that the rate of maintenance 
for the minors may be fixed.’ The learned District Judge 
dismissed the petition holding that under S. 19 (2) of the 
Guardians and Wards Act he had no power to appoint a 
guardian of the persons of any of these minor children because 
their father had not been shown to be unfit to be their guardian. 
The amount of property left by the minors’ mother, the learned 
District Judge says, appears to be small and therefore he was of 
opinion that there was no necessity to appoint a guardian of the 
property. The maternal grandmother has filed this appeal. 


Mr. V. Suryanarayana for the appellant has agreed that 
the maternal grandmother cannot in this case pray that she 
may be appointed as guardian of these children under the provi- 
sions of the Guardians and Wards Act. He recognises that 
S. 19 is a bar since the father has not been shown to be unfit. 
He contends however that treated as an application under 
S. 25 of the Guardians and Wards Act the prayer of the 
grandmother for the custody of the two elder children ought 
to have been granted and should now be granted by this Court. 
This contention however must fail when the wording of S. 25 
of the Guardians and Wards Act is considered. It appears 
from the treatises on Mahomedan law that, failing the mother, 
the custody of a Mahomedan girl whe has not yet attained 
puberty belongs by right té the mother’s mother in preference 
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to the father (Vide Mulla on Mahomedan Law, XI Edition 
Ss. 256, 257 and 259). But it is equally settled law that the 
father of a Mahomedan girl is her legal guardian. Sir Din- 
shaw Mulla himself on page 255 of the 11th edition of his 
treatise quotes the decision of the Privy Council in the case of 
Imambandi v. Mutsaddit: 


“Tt is perfectly clear that under the Mahomedan law the mother is 
entitled only to the custody of the person of her minor child up to a certain 
age according to the sex of the child. But she is not the natural guardian; 
the father alone, or, if he be dead, his executor (under the Sunni law) is the 
legal guardian”. 


Now S. 25 makes provision for the restoration to the 
guardian’s custody of a ward who has left or been removed 
from the guardian’s custody. S. 25 therefore can have no 
application unless it is shown that the ward has left or been 
removed from the custody of his or her guardian. In the 
present case there is no allegation that the two elder minors 
have ever been in the custody of the appellant, their maternal 
grandmother. The allegation in the petition is that they are in 
the custody of their father the respondent and it is not 
suggested that they have been in any other custody during the 
whole of their short lives. There is therefore no question in 
this case of the Court arriving at the conclusion that “it will 


_be for the welfare of the ward to return to the custody of his 


guardian”. The petition was therefore rightly dismissed by 
the learned District Judge and this appeal must fail. Whether 
the appellant can by a suit in a civil Court enforce her right 
under the Mahomedan law to the custody of the two elder 
children is a question upon which no opinion need now be given. 
The appeal fails and is dismissed with costs. 

K.S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT: — MR, JUSTICE Burn AND MR. Justice Moc- 


* KETT. 


Minor Shanmugham Chettiar through Appellant* (Peti- 
guardian Shanmugham Chettiar. tioner) 


v. 
N. M. Rayaloo Aiyar Nagaswami Respondent (Defen- 
Aiyar and Company. dant Respondent). 


Civil Procedure Code (V of 1908), O. 21, r. 90—Application to set aside 
sale on the ground only of material irregularities etc—Dismissal—A ppeal— 
_??.RkR.e_vv_—vaVXn GA GN, ANGGANA gana 


1. (1918) 35 M.L.J..422:L.R. 45 Lé 73: LL.R. 45 Cal. 878 (P.C.). 
“A.A. O. No. 436 of 1938. 25fh March, 1941. 
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New contention that sale was a nullity, based on allegations of fact not made 
in lower Couri—Permissibility—C. P. Code, S.60 (m)—Sale of alleged co- 
parcenary interest the status itself being challenged—Whether spes succes- 
sionis which cannot be attached or sold—Hindu law—Decree against co-par- 
cener—Execution—Attachment and sale of interest in only some items of jotnt 
family property—Validity. 

X a Hindu father executed a mortgage representing that the hypotheca 
was his self-acquired property. Ina suit on the mortgage against X and his 
son Y, though it was held that the hypotheca was not the separate property 
of X but joint family property, a personal decree for money against: V also 
“was passed indicating in the decree itself that the plaintiff could recover 
against Y by proceeding in execution against his share of the joint family 
property. Fouritems of joint family property were attached and sold, 
including the interest of Y, whatever it may be,in those items. Y though 
aware of all the steps taken in execution never intimated to the executing 
-Court that he had a co-parcener’s interest in vastly greater extents of immo- 
vable property than those attached and sold. Y’s application under O. 21, 
Tr. 90 of the Civil Procedure Code for setting aside the sale on the grounds 
-of material irregularities and fraud having been dismissed, he appealed to 
the High Court where he contended inter alia that the attachment and sale 
of his interest in only a small portion of the joint family property were illegal 
and therefore void ab initio. 

Held, (i) Y cannot lie by in the executing Court with an allegation of 
“this kind and then bring it up in appeal and found upon it a proposition of 
law to the effect that the attachment or sale is bad. Arunachalam Chetty v, 
Arunachalam Chetty, (1888) I.L.R. 12 Mad. 19: L.R. 15 1.A.171 (P.C.) and 
Olpherts v. Mahabir Pershad Singh, (1882) 1.L.R.9 Cal. 656: L.R.101.A. 25, 
(P.C.), relied on. 

(ii) The want of specification of the extent of Y’s interest in the joint 
family properties and coupling it with an allegation that he had no interest 
cannot invalidate the sale as it was really one of whatever interest he may 
be found to have, there being no allegation that the interest was a matter of 
contingency or dependent upon any future happening, so as to attract S. 60 
(im), C. P. Code. 

(iii) It is possible for a creditor to attach and sell his- judgment-deb- 
tor’s interest in a part only of the joint family property. Collector of 
Monghyr v. Hurdai Narain Shahai, (1879) I L.R. 5 Cal. 425 and Hardi Narain 
Sahu v. Ruder Perkash Misser, (1883) I.L.R. 10 Cal. 626: L.R. 11 I.A. 26 
(P.C.), referred to. 

Appeal against the order of the Court of the Additional 
Subordinate Judge of Madura dated 16th November, 1937 and 
made in E, A. No. 482 of 1936 in E. P. No. 55 of 1935 in O. 
S. No. 114 of 1925. 

K. S. Ramabhadra Aiyar for Anget. 

B. Sitarama Rao and O. V. Baluswami for Respondent. 

The Court delivered the following 

Jupements: Burn, J.:—This appeal is from the order of 
the learned Subordinate Judge of Madura dismissing an applica- 
tion under O. 21, r. 90, Civil Procedure Code to set aside a sale 
of immovable property held*in execution. The sale was held 


on the 13th-of July, 1936. Mhe application under O. 21, =. 90 
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was presented on the 11th of August, 1936 and was disposed of 


; by the learned Subordinate Judge on the 16th of November,. 


1937. The learned Subordinate Judge held that there were. no. 
material irregularities or fraud established in the case and that 
therefore the application to set aside the sale could not be 
allowed. He dismissed it accordingly. 


We have heard a very lengthy argument from Mr, K. 
S. Ramabhadra Aiyar on behalf of the appellant, the 2nd 
defendant in the suit, O. S. No. 114 of 1925. The appellant 
is the son of the Ist defendant in the suit and the suit: 
was filed on a mortgage executed by the first defendant 
who represented when he took the money from the lender 
that the hypotheca was his self-acquired property. The- 
learned Subordinate Judge held that the hypotheca was not the: 
self-acquired property of the first defendant but joint family 
property. The suit was dismissed against the second defen- 
dant; but, on appeal to the High Court by the plaintiff, the 
High Court passed a personal decree for money against the: 
second defendant also, and indicated in its decree that the plain- 
tiff could recover against the second defendant by proceeding in: 
execution against his share of the joint family property. The 
present application for sale is in respect of four items of joint 
family property which were attached in execution of the decree.. 


The hearing of this appeal has been considerably complica- 
ted by the fact that learned counsel for the appellant has chosen 
to abandon all the grounds of irregularity and fraud which 
were alleged in the application to the lower Court under O. 21, 
r. 90. Heno longer contends that the sale was vitiated by any 
irregularity or fraud in the conduct of the sale. What he con- 
tends now is that the sale was ab initio illegal and therefore- 
void; in other words, he says that the application to the lower 
Court ought not to have been an application under O. 21, r. 90;. 
as in fact it was, but that it ought to have been an application 
under S. 47, of the Code of Civil Procedure. We have there- 
fore heard no arguments with regard to the usual allegation 
under O. 21, r. 90, namely, that there was no proper tom-tom or 
that there was combination preventing adequate bidding or that 
there was no proper advertisement of the sale; nor have we 
heard arguments on the point that the sale was adjourned with- 
out specifying the hour of the daté to which it was adjourned 
or on the allegation that the encumbrances had not been proper- 
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ly mentioned. Learned counsel for the appellant has devoted 
his arguments entirely to an attempt to- show that the attach- 
ment itself and the sale in pursuance of it were illegal. 


The first point taken by the learned counsel for the appel- 
lant is that the sale in this case was in violation of the direction 
of the High Court in its decree in A. S. No. 406 of 1930. The 
relevant portions of the decree areas follows: 


“(1) that the second defendant in the suit (the present appellant) also do 
pay to the plaintiffs the amount decreed by the lower Court in O. S. No. 114 
of 1925 with subsequent interest ..... subject to the declarations that 
the plaintiffs are entitled to get a money decree in the suit as against the 
second defendant and that the suit document is not binding on the second 
defendant as a mortgage; 


(2) that cl. 4 in the said decree be and hereby is deleted; 

(3) that plaintiffs be at liberty to execute the said decree by attaching 
and selling not only the share of the first defendant but also the share of the 
second defendant in the joint family properties.” 

There is no dispute about the fact that these items, which 
were items of the hypotheca, were attached and brought to 
sale as the self-acquired properties of the first defendant and 
were purchased by the decree-holder for about Rs. 43,000, 
There is also no doubt about the fact that he applied to attach 
and bring to sale the interest of the second defendant also in 
these properties. Learned counsel’s contention that the sale pro- 
ceedings in this case are in contravention of the High Court’s 
decree is based upon an allegation that these four items of 
immovable properties did not constitute the whole of the joint 
family property in which the first defendant and the second 
defendant are co-parceners. He says that besides these the 
joint family is entitled to vast extents of immovable property. 
He says that the only course open to the decree-holder in A. S. 
No. 406 of 1930 was to attach the share of the second defen- 
dant in the whole of the joint family properties and to bring 
that to sale to satisfy his decree for money against the second 
defendant. He says that the attachment and sale of the second 
defendant’s interest in only a small portion of the joint family 
property are illegal. 

This contention is one which, I think, cannot be heard in 
this appeal. It has nowhere been alleged in the execution pro- 
ceedings in the lower Court, and it does not appear in the decree 
of the High Court which is being executed, that the joint family 
is-possessed of any other properties besides the items concerned 


in this sale. As the learned Subordinate Judge has pointed out, 
70 
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the appellant has been aware of all the steps taken in execu- 
tion, and he has never brought it to the notice of the executing 
Court that he had a co-parcener’s interest along with his father 
in vastly greater extents of immovable property and that there- 
fore it was notin accordance with law to attach and sell his 
interest in these four items alone. It is not, I think, absolutely 
clear that the holder of a money decree against one of several 
co-parceners is not at liberty to attach and bring to sale that co- 
parcener’s interest in a portion of the joint family property, 
but must proceed against his interest in the whole of the joint 
family property. Such a proposition would lead to absurdities. 
For instance, in the case of a creditor holding a money decree 
against a minor co-parcener entitled to, say, a half share in pro- 
perties of very great value, it would seem to be absurd to 
require the decree-holder to bring to sale the judgment-debtor’s 
interest in joint family properties worth perhaps ten lakhs in 
order to satisfy a decree for money for, say, Rs. 100. Yet, that 
would follow from the contention put forward on bebalf of the 
appellant in this case. It is only necessary to cite the decisions 


-of the Calcutta High Court reported in Collector of Monghyr 


v. Hurdai Narain Shahait and of the Privy Council reported 
in Hardi Narain Sahu v. Ruder Perkash Misser2, in order to 
show that it is possible for a creditor to attach his judgment- 
debtor’s interests in a part only of the joint family property. 
But I would prefer to decide the question with reference to the 
principle that the judgment-debtor cannot lie by in the execut- 
ing Court with an allegation of this kind, and then bring it up 
in appeal and found upon it a proposition of law to the effect 
that the sale is bad. I must agree with the learned counsel for 
the respondent that this allegation, namely, that the joint family 
properties consist of more items than were brought to sale, is 
an allegation which would require an investigation into facts. 
The appellant ought to have brought this forward during the 
execution proceedings and, as he has not done so, I ‘think it is 
not proper to allow him to do so now. 


The second objection made by the learned counsel for the 
appellant is that the decree-holder brought the interest of the 
second defendant in these four items of joint family property to 
sale without specifying what interest it was and indeed coupled 
fe ne Sear com Spe SE AA PANA AA SO A aT ORE PNT TOA 
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with an allegation that the second defendant had no interest in 
these properties. Learned counsel for the appellant contends 
that the sale is invalid for these reasons, but there is no authority 
for such a statement. Learned counsel has only referred us to 
S. 60 (m) of the Code of Civil Procedure whereby a merely 
contingent or possible right or interest cannot be attached and 
‘brought to sale in execution of a decree. That provision clearly 
has no application. There is no question here of the interest 
of the second defendant being a merely contingent or possible 
right or interest. What the decree-holder said was: 

“ I wish to sell the interest of the second defendant in these items of 
property, whatever it may be. Ido not know whether he really has any 
interest in it. I contend that he has not andI have filed in the Sub-Court 
O. S. No. 75 of 1934 to establish that contention of mine. But however that 
might turn out and whatever his interest might turn out to be when it is 
ascertained, I wish to bring it to sale.” 

There is no allegation that the interest of thesecond defen- 
dant is a matter of contingency or dependent upon any future 
happening. So far as it is an interest at all it must e+ hypo- 
thesi be a vested interest. The case reported in Pestonjee 
Bhicajee v. Andersont, therefore has no application; nor the 
case reported in Syud Tuffuzzool Hossein Khan v. Rughoo- 
nath Pershad2, I am not able to see how the want of specifica- 
tion of the extent of the second defendant’s interest in the joint 
family properties could invalidate the proclamation or the sale. 


The third objection is that the order of attachment at first 
passed by the learned Subordinate Judge on the decree-holder’s 
application for attachment was illegal. The order is: “Attach- 
ment of the second defendant’s interest in this property by 
28th March, 1935.” The contention with regard to this point 
depends again upon the allegation that it was not permissible 
for the decree-holder to attach the 2nd defendant’s interest in 
separate items of joint family property and that he ought to 
have attached the 2nd defendant’s interest in the whole of the 
joint family property. There is nothing in the order passed by 
the learned Subordinate Judge to show that the property, the 
attachment of which was sought, was not the whole of the joint 
family property or that the learned Subordinate Judge was 
ordering the attachment of anything less than the 2nd defen- 
dant’s interest in the whole of it. This point therefore also 
fails, in my opinion. i 


ones 





1. (1938) 2 M.L.J. 906. d 2. (1871) 14 MLA. 40. 
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For these reasons I think that this appeal ought to be dis- 
missed with costs. 


Mockett, J.:—I entirely agree. Although frequently 
pressed to do so, the learned counsel for the appellant has never 
been able to indicate to us that anywhere on the record there 
appears any trace of this contention, on which this appeal has 
been argued fully today, having been mentioned. It is quite clear 
that in the lower Court the appellant primarily went to attack 
the sale on the ground of the several irregularities to which my 
learned brother has referred. He also argued that owing to 
the alleged uncertainty of the 2nd defendant’s position his 
rights, if any, in this property came within.the provisions of 
5. 60 (m) of the Code of Civil Procedure, being in the nature 
of spes successionis and therefore something that could not be 
attached. The order invoked to set aside the sale was O. 21, 
r. 90, and it is worthy of mention that there is no reference to: 
S. 47. The appellant is now asking us to order an enquiry into 
a state of fact which was peculiarly within his own knowledge 
and which we are satisfied was never mentioned to the lower 
Court. He is saying now that the decree-holder is seeking to 
execute the decree against part of a vast estate. I am certain 
that this was never mentioned to the lower Court. I am equally 


clear that it cannot be raised before us. The Judicial Commit- |: 


tee have on two occasions dealt with positions similar to that 
which arises before us to day. In Arunachalam Chetty v. 
Arunachalam Chetty!, their Lordships, referring to another 
decision of the Board in Olpherts v. Mahabir Pershad Singh, 
said that if there was really a ground of complaint and if the 
judgment-debtors would have been injured by these proceedings 
in attaching and selling the whole of the property whilst the 
interest was such as it was, they ought to have come and com- 
plained. Their Lordships proceed: 


“Tt would be very difficult indeed to conduct proceedings in execution of 
decrees by attachment and sale of property if the judgment-debtor could lie 
by and afterwards take advantage of any misdescription of the property 
attached, and about to be sold, which he knew well, but of which the execu- 
tion creditor or decree-holder might be perfectly ignorant—that they should 
take no notice of that, allow the sale to proceed, and then come forward and 
say the whole proceedings were vitiated.” 


1. (1888) LL-R. 12 Mad. 19: L.R. 15 LA. 171 (P.C). 
2. (1882) LL.R. 9 Cal. 65 L.R. 10 LA, 25 {P.C.). 
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I respectfully consider that these remarks are particularly 
applicable to the case before us. I agree that this appeal 
should be dismissed with costs. 


K. S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice WADSWORTH. 


Kota Ramayya and others <. Petitioners* (Peti- 
tioners) 
v. < 
Tummalapalli Peda Kotayya and another. Respondents (Res- 
pondents). 


Madras Agriculturists Relief Act (IV of 1938), S.23—Applicability. 


. InS.230f Madras Act IV of 1938 the words ‘property in which an 
cagriculturist had an interest has been sold’ must refer to the state of affairs 
at the time of the sale and cannot cover a case in which the agriculturist had 
-parted with his interest in the property sold long before the sale. 


Petitions under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the orders of the Court of 
tthe District Munsif of Kovvur dated 9th December, 1938 and 
| made in E.A. Nos. 667 and 877 of 1938 respectively (in O. S. 

“No. 434 of 1934 on the file of the Court of the District Munsif 
: of Tanuku). | 
P. Somasundaram and P. Suryanarayana for Petitioners. 
V. Viyyanna for Respondents. 
The Court delivered the following 


JUDGMENT.— It seems to me clear that in S. 23 of Madras 
Act IV of 1938 the words ‘property, in which an agricul- 
turist had an interest has been sold’ must refer to the state of 
affairs at the time of the sale and cannot cover a case in which 
the agriculturist had parted with his interest in the property 
sold long before the sale. Admittedly the property sold in the 
present case belonged solely to the non-agriculturist defendants. 
S. 23 has therefore no application. The petitions are dismissed 
with costs in Civil Revision Petition No. 1039 of 1939. 


K.S. : Petitions dismissed. 





*C..R. Ps. Nòs. 1039 and 1040 4 1939. ` 7th October, 1940, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :— MR. JUSTICE GENTLE. 


O. M. P. L. Palaniappa Chettiar and another .. Plaintiffs* 
v. 
N. V. E. N. N. Nachiappa Chettiar alias 
Annamalai Chettiar. Defendant. 


Limitation Act (IX of 1908), S. 10—Nattukottai Chetti community— 
Stridhanam for bride—Deposit with a business firm—Deposii—Nature of— 
Period of limitation for recovery. | 

At the time of the marriage between the first plaintiff and his wife, who 
were members of the Nattukottai Chetti community, his father-in-law, 
S. A. A., provided a sum of money as her stridhanam. Out of this amount a 
sum of Rs. 2,045-2-0 was deposited in May, 1919 with the defendant in the 
name of the first plaintiff to the order of S.A. A. The defendant was aware 
of the nature of the money and its source and the purpose for which it was 
being deposited, namely, to earn interest and be augmented for the benefit of 
the children of the marriage, according to the custom of the community. An 
additional sum of Rs. 417, being the share of the first plaintiff’s wife in her 
mother’s property, was deposited with the defendant in July, 1921 similarly, 
S. A. A., the maraldar died in 1926 and the first plaintiff became entitled to 
demand the amounts. Demands were in fact made but were not complied 
with. On tbe question whether Art. 60or S. 10 of the Limitation Act will 
govern a suit for the recovery of the amounts by the first plaintiff and his 
daughter the second plaintiff (the first plaintiff’s wife having died in 1939), 

Held, that in the circumstances of the case, the defendant became and 
remained a trustee of the amounts deposited, for a specific purpose, namely, 
of interest being earned ani the total fund being increased for the benefit of 
the children of the first plaintiff and his wife, and that S.10 of the Limita- 
tion Act willapply and enable the second plaintiff to recover the amount 
without any bar of limitation. 

Case-law, English and Indian, reviewed. 


V. Ramaswami Atyar and K. S. Ramamurthy for Plain- 
tiffs. 

K. Krishnaswanu Aiyangar and T. A. Vijayaraghavachari 
for Respondent. 

The Court delivered the following 

JupGMENT.—The parties to this suit belong to the Nattu- 
kottai Chetti community. The first plaintiff married the sister 
of the defendant and the second plaintiff is their minor daughter 
who is now represented by her husband as next friend, this 
marriage having taken place in 1939. The first plaintiff’s wife 
died in 1939. Her father was S. A. A. Adaikalavan Chetti 
who died in the year 1926. . 





*C.S. No, 229 of 1938. \ 26th March, 1941, 
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In the plaint it is alleged that two sums, Rs. 2,045-2-0 and 
Rs. 417-3-3, were deposited with the defendant at interest 
according to the Madras nadappu rate, on 22nd May, 1919 and 
16th July, 1921 respectively. These amounts were credited to 
the first plaintiff in the defendant’s books of account. Accord- 
ing to the custom and usage prevailing in the community these 
deposits were repayable on demand, which, it is alleged, was 
made on 17th May, 1938. In the plaint claim is made for a 
sum of Rs. 2,462-5-3 as principal and Rs. 7,539-5-3, interest at 
the date of suit, totalling Rs. 10,001-10-6 to which sum the 
first plaintiff alleges he is solely entitled under the law and 
custom of the community. 


In the written statement the defendant denies that he has 
had any transaction with the plaintiffs or he is in any way bound 
or liable to pay them on any account or there was any contract 
or agreement between them. He alleges that the account 
referred to in the plaint as O. M. P. L. stridhanam account 
relates to a transaction between himself and his natural father 
the late S. A. A. Adaikalavan Chetti (to whom it is hereafter 
convenient to refer as S. A. A.). The transaction between the 
defendant and his late father was by way of deposit by the 
latter of a certain sum for purposes known to S.A.A., and was 
payable to his order and subsequent to his death the account 
was closed and settled. It is further alleged that the suit is 
barred by limitation. Itis of some significance to point out 
that neither the sum alleged to have been deposited by S. A. A., 
nor the purpose for which it was so deposited is mentioned in 
the written statement. i 


About a year after the written statement was filed, with 
the leave of this Court, the second plaintiff filed a supplemental 
pleading alleging that on the occasion of the marriage of the 
first plaintiff with the second plaintiff's mother presents were 
given to her amounting to about Rs. 8,500 and according to 
the custom of their community it was constituted a fund or 
asthi for the benefit of the children out of which Rs. 2,045-2-0 
was entrusted to the defendant on 22nd May, 1919, for invest- 
ment and accumulation in the name of the first plaintiff and to 
the order of the bride’s father, S.A.A. Further on 16th July, 
1921, an additional sum of Rs. 417-3-3 representing the share 
of kaluthuru of the first plaintiff's wife was also similarly 
entrusted to the defendan# for the benefit of the children. 
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After the death of the second plaintiff’s mother the second 
plaintiff alleges that she became solely entitled to the moneys 
deposited with the defendant and as she is a minor and the 
moneys deposited with the defendant were trust moneys he 
occupied a fiduciary position, and no question of limitation in 
regard to the claim for payment of the moneys together with 
interest in his hands arises. 


* x * 


[After a discussion of the evidence his Lordship arrived 
at the following findings of fact]. 


I find as a fact, after considering all the oral and other 
evidence placed before me, the following: In May, 1919, at 
the time of the marriage between the first plaintiff and his 
wife, the bride’s father S.A.A., provided a sum of money as 
her stridhanam property. Out of this sum, Rs. 2,045-2-0 was 
deposited in the name of the first plaintiff to the order of S.A. 
A., with the defendant and the defendant well knew exactly 
the nature of the money and its source, and the purpose for 
which it was being deposited. On the death of S.A.A., in 1926 
the first plaintiff was entitled to demand and receive payment, 
he could not utilise the money for his own purposes but he 
then became, if he was not already so, a trustee. Demand was 
made by the first plaintiff by letter Ex. P-12 and thereafter on 
frequent occasions oral demands were made, all of which met 
with non-compliance. I reject the story that the defendant has 
repaid this money either before or after the death of his father 
and I hold that it is stillin his hands. I also find as a fact 
that an additional sum of Rs. 417 was deposited similarly and 
formed the wife’s share in her mother’s property. There has 
been no attempt on behalf of the defendant to distinguish 
between the first and the second deposits or as to the character 
or nature of them and the person entitled to receive them; the 
argument which has been addressed has been on the basis that 
both the sums were of a similar kind and nature. I also find 
as a fact that the custom which is pleaded in the supplemental 
pleading and upon which Vairavan Chetti gave evidence has 
been established. 


The question which now arises is what follows from the 
facts which I have found. The defendant in his written state- 
ment pleads that the suit is barr4d by reason of,the provisions 
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of the statute of limitation. The money in the hands of the 
defendant according to the evidence was payable on demand. 
Art. 60 of the Limitation Act provides a period of three years 
from the date of demand in respect of moneys for which 
payment is to be demanded. The evidence of the first plaintiff 
is that he made oral demands and it is conceded that an oral 
demand is sufficient. On the date on which Ex. P-12 was 
written S. A. A., had died and the first plaintiff was the person 
entitled to demand payment. The limitation period expired 
from the date of the above letter long before the institution of 
the suit. Consequently, if the matter rested there, the plaintiffs’ 
claim would inevitably fail. 


It now becomes material to consider the plea put forward 
in the supplemental pleading that the moneys in the hands of 
the defendant are trust funds and consequently no period of 
limitation applies in respect of a claim for payment of these 


moneys. S. 10 of the Limitation Act provides, so far as it is 
material, as follows: 


“Notwithstanding anything hereinbefore contained, no suit against a 
person in whom property has become vested in trust for any specific purpose 
sedah ana shall be barred by any length of time.” 

In order that the plaintiffs can avail themselves of the 
provisions of this section it must be shown that the moneys 
deposited with the defendant vested in him for a specific 
purpose. It is convenient when considering this aspect of the 
case to bear in mind that the defendant well knew that the 
moneys which were deposited with him formed part of the cash 
provided by his own father and the father of the bride as her 
marriage presents or her stridhanam and that they were 
deposited with him in the name of the husband, the first 
plaintiff, for the purpose of earning interest and to be augmen- 
ted for the benefit of the children of the bride and bridegroom 
and that whoever could demand payment from him, whether it 
was the maraldar (S.A.A., in his lifetime) or the husband on 
the death of the maraldar, the fund and its accretions were not 
personal either to the maraldar or the husband but were the 
children’s property. In other words the maraldar and or the 
husband were trustees of this fund of which the children were 
the cestui que trusts. 


Reference has been made to a number of English author- 
ities in which’ the question Of trusteeship has been considered, 
71 
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In Spickernell v. Hotham}, the relevant facts were that in 1825 
G. V. Drury borrowed from the executors of a will, a fund 
which was bequeathed to them in trust for himself for life and 
then for other persons. Sir W. Page Wood, V. C., said in the 
course of his judgment at page 289: 

“I think that Drury in this case must be taken to have anah these 
moneys into his hands as trust moneys”. 

In that case the recipient knew when he obtained the loan 
that the moneys were trust moneys. In Dixon In re Heynes, 
v. Dixon?, the trustees of a marriage settlement with the wife’s 
consent lent trust funds in cash, to the husband who took with 
full notice that it was trust money and liable to investment on 
interest bearing securities. It was held that he was in the 
position of an express trustee. In the course of his judgment 
Webster, M.R., at page 574 said: 

“I think that the position of the husband, in taking the money and 
giving such a bond as this, brings him within the class of those persons who 
are regarded as bound to a great extent by the same rules as bind express 
trustees.” 


Collins, L. J., who delivered a concurring judgment, at 
page 583 referred to the case of Spickernell v. Hotham}, and 
observed that that case was undistinguishable from the matter 
then before him. The respondent was aware and knew at the 
time he received the moneys that they were trust funds. In 
Coxwell v. Franklinski®, the trustees of a marriage settlement 
advanced a portion of the trust moneys to the husband. The 
Vice Chancellor at page 154 observed: 

“Tt wasa trust fund, known, of course, by the husband to bea trust 
fund, received by him as part of the trust fund, in his hands as part of the 
trust money, and, until it was repaid, retaining the character of trust 
money”. 

In Parker v. Comptyz4, the executors were not in.terms 
appointed trustees but such duties were imposed upon them, and 
it was held that the executors although not trustees under the 
provisions of the will may become express trustees by reason of 
entries in their accounts earmarking certain funds as held for 
or on account of the persons interested. Warrington, J., as 
he then was, in the course of his judgment said that the 
executors put in their books of account explanations indi- 
cating that these sums of money were held for individual 
persons interested under the will to which he referred; in some 
eR LLCO aa Aa AB LT EOE 

1. (1854) 69 E.R. 285. %. (1900) 2 Ch. 561. i 

à, (1864) 11 L.T, 153, . . 55 Sol, Journal 76, 
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cases they used the words “in trust” and in others “for the 
account of”; and in the learned Judge’s view it made no diffe- 
rence whichever expression was used. The important charac- 
teristic of these entries was that the sums of money set apart 
from the rest were by these entries earmarked and held by the 
persons who did hold them for or on account of the persons 
interested. It was equivalent to saying that they were trustees 
for the other persons. In the present case the Chittas Exs. 
P-9, P-10, P-13 and P-14 which I am satisfied as I have already 
said were given by the defendant to his father refer to the 
investment being stridhanam property. According to the 
written statement the account was in the name of the first 
plaintiff and the defendant in his evidence admitted that the ac- 
count was in the name of the first plaintiff and to the order of 
the defendant’s father. This account is similar to the account 
referred to in the last authority to which I have referred. 
Consideration of the provisions of S. 10 of the Limitation Act 
came before a Bench, of this Court in Krishtappa Chetty v. 
Lakshmi Ammall in which it was held by Sir Walter Schwabe, 
C.J., and Wallace, J, that the phrase in S. 10 “trust fora 
specific purpose” is merely a more expanded mode of express- 
ing the same idea as that conveyed by the expression “express 
trust” in English law; and in so holding the Court approved 
of the decision in Bhurabhai v. Bai Ruxmani?. At page 433 
the learned Chief Justice observed as follows :— 

“I do not think that the word ‘vested’ in S. 10 means anything more than 
properly having control of the property”. 

The defendant had control of the fund which was placed 
with him for the specific purpose of interest being earned and 
the total fund being increased or augmented for the benefit of 
the children of the first plaintiff and his wife. According to 
the English authorities to which I have referred, having accep- 
ted both the deposits—Rs. 2,045 and Rs. 417—-with knowledge 
that they were trust moneys he became an express trustee. In 
Krishtappa Chetty v. Lakshmi Ammal? it was laid down that 
the phrase in S. 10 of the Limitation Act “trust for a specific 
purpose” is merely a more expanded mode of constituting ex- 
press trust in English law. 

Following the authorities and by reason of the facts to 
which I have referred I hold that the defendant was and 


remains still a trustee of this pos that it vested in him fora 


~ L (1923) 44 M.L.J. 431. 2. (1908) I.L.R. 32 Bom. 394. 
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specific purpose and that the provisions of S. 10 of the Limita- 
tion Act apply. Consequently no period of limitation will run 
to defeat the claim which has been put forward by the second 
plaintiff to recover moneys in the defendant’s hands and I hold 
that she is entitled to succeed. There is no distinction as I 
have already pointed out between the two sums which were 
deposited with the defendant. 


The first plaintiff admitted in his evidence that he was not 
entitled to the benefit of this fund and it was the second plain- 
tiff who was the rightful person to receive it. The claim 
which he put forward that he alone was entitled to receive it 
was abandoned. There will be a decree in favour of the 
second plaintiff for the amount of the claim together with 
interest which is set out in the plaint. There has been no dis- 
pute that the amount claimed for interest upto the date of suit 
is the correct sum. The total amount will bear interest from 
the date of suit until today at six per cent. per annum. Here- 
after, the decretal amount will carry interest at the same rate. 

The question of costs is one which requires a little atten- 
tion. The original claim for payment to the first plaintiff 
alone has been, as I have mentioned, abandoned, but the 
second plaintiff has recovered the total amount for which the 
suit was instituted. I hold that she is entitled to her costs to 
be ascertained on the decretal sum. I make no special order, 
but if the inclusion of the first plaintiff has increased the 
amount of costs of the suit I direct that they will not be reco- 
verable from the defendant. The amount of costs will bear 
interest at the rate of six per cent. per annum from the date of 
taxation., 

K. C. Suit decreed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — MR, JUSTICE CHANDRASEKHARA AYYAR. 
Mangineddi Varadiah Chetty +» Appellant® (Plaintiff) 
v. 
The Provinceof Madras represented Respondent (Defendant) 
by the District Collector of Chit- 
toor. 


Madras Board of Reventie—Sianding Orders—O. 15, Sub-r. (18)—Com- 
munal land—Not to be granted on darkhast—Revisional jurisdiction of 
Collector—Absence of jurisdiction of Ctl Courts. 


* S.A, No. 342 of 1939. 19th August, 1941. 





11] THE MADRAS LAW JOURNAL REPORTS. 565 


Communal land or land required for communal purposes cannot be 
granted on darkhast. Where a Tahsildar grants such land or grants mis- 
takenly believing that it is not required for communal purposes, the Collector 
can interfere in revision and cancel the assignment. Civil Courts have no 
jurisdiction in such matters and cannot interfere where the orders of the 
revenue officers are within the scope of their authority. 


Appeal against the decree of the District Court of Chit- 
toor in A.S. No. 70 of 1938 preferred against the decree of the 
Court of the District Munsif of Chittoor in O. S. No. 283 of 
1937. 

N. C. Vijayaraghavachariar for Appellant. 

The Government Pleader (K. Kuttikrishna Menon) for 
Respondent. 

The Court delivered the following 


JupcMENT.—The plaintiff challenges the act of the 
Collector of Chittoor cancelling a darkhast assignment made in 
his favour by the Tahsildar. He says that the cancellation 
was illegal and ultra vires the powers of the Collector. 
Having lost in both the Courts below, he has preferred this 
Second Appeal. 

The contention advanced for him is that the revisional 
power vested in the Collector under Board’s Standing O. 15, 
sub-r. (18) can be exercised by him only if certain conditions 
therein specified are satisfied but that in this case he exceeded 
his revisional jurisdiction because no such conditions were 
satisfied as a matter of fact. 

After the Tahsildar had granted the land on darkhast to 
the appellant, a petition is said to have been filed by some 
of the villagers objecting to the assignment and stating that the 
land was required for communal purposes. The Revenue Divi- 
sional Officer made a local inspection and found the objection 
to be well-founded. The Collector took the report of the 
Revenue Divisional Officer under consideration and apparently 
gave notice to the appellant asking him to show cause why the 
darkhast should not be cancelled, for, the order speaks of a 
petition dated 20th January, 1937 from the appellant which is 
later than the report of the Revenue Divisional Officer. He 
also heard the appellant’s pleader and ultimately made the 
order complained against which is in these terms: 


“ On inspection the Revenue Divisional Officer, Chittoor has found the 
assignment of Survey No. 9-1 Digyvamasappella village in Chittoor Taluk 
objectionable as it is required for gommunal purposes. The assignment is 
therefore cancelfed”. 
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In other words he accepted the Revenue Divisional Officer’s 
report and acted on it, being satisfied that the land was required 
for such purposes, 

Communal land or land required for gunwa purposes 
cannot be granted on darkhast. Such a grant made by the 
Tahsildar can certainly be described as inequitable or exceeding 
the powers of the Tahsildar. If the Tahsildar believed that it 
was not required for communal purposes, while really it was, 
it would be a case of the order being passed under a mistake of 
fact. These are some of the conditions specified in sub- 
rule (18) of Standing O. 15; and it is futile to say that the 
Collector exceeded his powers in revision in cancelling this 
assignment for the reasons mentioned by him. 


Civil Courts have clearly no jurisdiction in such matters 
and the orders of the revenue officers acting within the scope 
of their authority and jurisdiction cannot be reviewed by civil 
Courts, even though the orders may be wrong, or can be shown 
to be wrong. This was laid down even in the Secretary of 
State for India in Council v. Kasturi Reddit, which is frequently 
relied on by parties in the position of the present plaintiff. The 
view taken in the 26 Madras case was really responsible for the 
change in the Board’s Standing Orders conferring revisional 
jurisdiction on the Collector. 


The second appeal is dismissed with costs. 
(Leave to appeal is refused). 
K. S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH. 


Paleru Papaiah (died) and others. Petstioners* (Petitioners) 

v. , oo 

Chebrolu Ramapunniah and another. Respondents (Res p o n- 
denis). 


Madras Agriculiurists’ Relief Act (IV of 1938), S. 8—Tripartite arrange- 
ment known as “havala”—If renewal of earlier debts—Scaling down. 

When by a tripartite arrangement known as “havala” a debt due by 4 to 
B is cancelled and for itis substituted a debt due by 4 to C, there being 
also a discharge of B’s separate obligation to C, this cannot enable 4 to 
claim under S. 8, that his debt to C is a renewal of the debt to B. Cis not 
the same creditor as B noris he an assign of B in respect of 4’s original 
debt. 





1, (1902) 12 M.LJ. 453:¥.L-R. 26 Mad. 268, 
* C. R. Ps. Nos. 439 and 440 of 1939, 12th February, 1941.- 
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Petition under S. 115 of Act V of 1908 praying that the 
‘High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Bapatla dated 5th September, 1938 
and made in O. P. Nos. 7 and 6 of 1938 respectively in O. S. 
Nos. 495 and 496 of 1937, District Munsif’s Court, Ongole, 
respectively. 

V. Subramanyam for Petitioners. 

K. Kotayya for Respondents. 

` The Court delivered the following 

JuDGMENT.—It seems to me quite clear that when, by the 
tripartite arrangement known as “havala”, a debt due by A to 
B is cancelled and for it is substituted a debt due by 4 to C, 
there being also a discharge of 8’s separate obligation to C, 
this cannot enable 4 to claim under S. 8 of Act IV of 1938, 
that his debt to C is a renewal of the debt to B. C is not the 
same creditor as B nor is he an assign of B in respect of A’s 
original debt. The revision petitions are dismissed with costs 
~one set in C.R.P. No. 439 of 1939, l 

K. S. ooo m1.. Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT ;— MR, JUSTICE LAKSHMANA RAO. 


Ponnada Mallayya and another .. Petitioners* (Defendants 
1&2) 
v. 
Ponnada Jagannadhamma and others. Respondents (Plaintiffs 
< 1 and 2 and 3rd defen- 
dant). 


Suit valuation—Suit for partition by persons in joint possession—Valua- 
tion for purposes of jurisdiction. 

In a suit for partition by persons in joint possession the valuation for the 
purpose of jurisdiction is the actual market value of the property in suit. 
Vasiveddi Veeramma v. Buichayya, (1926) 52 M.L.J. 381: I.L.R. 50 Mad. 646, 
Kattiya Piliat v. Ramaswamia Pillai, (1929) 56 M.L.J, 394 and Karuppanna 
Nadar v. Karuppa Nadar, (1939) 2 M.L.J. 226, relied on. Accordingly where 
the value of the plaintiffs’ shares will be not less than Rs. 10,000 the suit 
should be instituted in the Subordinate Judge’s Court as the. District Munsif 
has no jurisdiction to entertain it. f 


Petition under S. 115 of Act V of 1908 praying that the 
‘High Court will be pleased to revise the order of: the Court of 
the District Munsif of Rajahmundry dated 25th January, 1940 
and made in O.S, No, 189 of 1939. 


ACRA P, No, 343 of 1940. 18th August, 1941, 
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G. Chandrasekhara Sastri for Petitioners. 
P. Satyanarayana Rao and M. R. Raju for Respondents. 
The Court delivered the following 


JUDGMENT.—The suit is for partition by persons in joint 
possession and it iscommon ground that court-fee is payable 
under Art, 17-B of Sch. II of the Court-Fees Act. The dis- 
pute is as to the value of the suit for purpose of jurisdiction 
and as pointed out in Vasireddi Veeramma v. Butchayyal, in 
which ali the decisions were considered the valuation to be 
adopted for the purpose of jurisdiction is the actual market 
value of the property in suit. To the same effect are the deci- 
sions in Kattiya Pillai v. Ramaswamia Pillai®, and Karuppanna 
Nadar v. Karuppa Nadar’, and it is found by the lower Court 
that the value of the shares of the plaintiffs will be not less 
than Rs, 10,000. This suit should therefore have been’ insti- 
tuted in the Subordinate Judge’s Court of Rajahmundry and 
the District Munsif has no jurisdiction to entertain it. The 
order of the District Munsif is therefore set aside and he is 
directed to return the plaint for presentation to proper Court. 
There will be no order as to costs. 

K.S. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr. JUSTICE KING. 
Chettikulam Sri Ekambareswaraswami and 
Dhandayudapani Swami Temples repre- Petitioner* (1st 
sented by sole trustee Devaroya Reddiar. Defendant) 
v. 
Veerappa Gounder and another .. Respondent (Plain- 
tiff & 2nd Defen- 
dant). 


Trusi—Promissory note by manager of temple—Decree against the 


‘temple when can be passed. 


Where the manager ‘of a temple borrows money for-the expenses of 
some festival in the temple on a promissory note which contains only a per- 
Sonal covenant to repay without any stipulation that the creditor should look 
to the temple properties for his money, a suit on the promissory note against 
the temple is not maintainable and no decree can validly be passed against 
the temple. 

Case-law reviewed and Swaminatha Aiyar v. Srinivasa Aiyar (1916) 32 
MLL,J. 259, followed. 





1. (1926) 52 M.LJi 384: LL.R. 50 Mad. 646. © >s. 
2, (1929) 56 M.L.J. 394. \3- (1939) 2 M.L.J. 226. 
* C, R. P. No. 810 of 1937. 17th September, 1940. 
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Petition under S. 25 of Act IX of 1887, praying that the 
High Court will be pleased to revise the decree ofthe Court of 
the District Munsif of Turaiyur in S. C. S. No. 95 of 1936. 


A. V. Narayanaswami Aiyar for Petitioner. 
M. S. Vaidyanatha Aiyar for Respondents. 


The Court delivered the following 


JUDGMENT.—The subject-matter of this petition is a pro- 
missory note executed by one T. D. Palaniappa Mudaliar 
in favour of the respondent for Rs, 200 on 22nd March, 1933. 
Palaniappa Mudaliar describes himself in the body of the note 
as manager of a certain temple in Chettikulam, and states 
further that he has borrowed the money “for the preliminary 
expenses of the Panguni Uttiram festivalin the said temple”, 
but he has executed the note in his own name, and there is a 
personal covenant to repay without any reference to the temple 
funds, such as is found in the note with which I have dealt in 
Ekambara and Dandayudhapani Swami Temples v. Arunachala 
Goundar.1 The Respondent sued in due course upon this note 
and has obtained a decree against both Palaniappa Mudaliar 
personally and the properties of the temple. This is a petition 
on behalf of the temple in which its liability under the note 
is contested. 


The contention of the petitioner is supported by direct 
authority which if it has not been overruled and cannot be 
distinguished is binding upon me. That authority is the deci- 
sion of a Bench of this Court—Swaminatha Aiyar v. Srinivasa 
Aiyar.2 The headnote runs as follows: 

“Where a trustee borrows money for purposes of the trust by executing 
a promissory note, the creditor is not entitled to a decree charging the 
amount due under the promissory note against the trust property.” 

And in the body of the judgment it is categorically stated 
that all that the creditor obtained was a promiseon the part of 
the executant of the note to pay the debt. That statement, in 
my opinion, certainly applies to the facts of the present case, 
and unless respondent can show that Swaminatha Aiyar v. 
Srinivasa Aiyar?, is no longer good law, the petitioner here is 
entitled to succeed. Respondent’s learned advocate has cited 
a number of rulings, but has not been able to convince me that 
I can refuse to follow S waminatha Aiyar v. Srinivasa Aiyar2. 


1. (1941) 2 MSL.J. 587. i 2. (1916) 32 M.L.J. 259. 
2 
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The first rulings cited were Krishna Chettiar v. Nagamani 
Ammall and Satyanarayana v. Mallayya?. These cases deal 
with promissory notes executed by mothers as guardians of 
their infant sons, and lay it down that the provisions of the 
Negotiable Instruments Act do not stand in the way of decrees 
being granted upon such notes against the estates of the sons, 
I do not think there is any reasoning in these judgments, 
which can be applied to the case of a trustee and a temple. 


The next case, Sundaresan Chettiar v. Viswanada Pandara 
Sannadhi8, is directly concerned with a trustee who executed a 
bond. In that bond, however, it was expressly stipulated that 
the creditor should be repaid from the temple properties. The 
learned Judges who decided it not unnaturally refused to follow 
Swaminatha Aiyar v. Srinivasa Atyar4, because of this vital 
point of distinction, but they do not in the slightest degree 
indicate any opinion that it had been wrongly decided. Subra- 
maniam Pattar v. Velu Nair’, is a case of a promissory note in 
which a definite recital is found that the executants promised 
to pay “in their capacity as uralars of the devasvom” and that. 
the amount was “due from the devasvom”. This is precisely 
the same ground of distinction as in Sundaresan Chettiar v. 
Viswanada Pandara Sannadhi3, and neither of these two cases 
can be of any assistance to the respondent in the present argu- 
ment. 


No other case has been cited which is concerned with a 
promissory note or bond, and the only other reference to 
Swaminatha Aiyar v. Srinivasa Aiyar*, which has been pointed 
out to me occurs in Venkatabalagurumurthi Chettiar v. Bala- 
krishna Odayar’. In that case trustees had purchased goods 
for temple purposes and it was held that the creditor could 
recover their value from the temple funds. There is only a 
passing reference to Swaminatha Aiyar v. Srinivasa Aiyar4, as 
a case which had been distinguished by Sundaresan Chettiar v. 
Viswanada Pandara Sannadhi®, On p. 94, however, it is found 
very explicitly that the trustees had contracted with the creditor 
that the goods should be paid for out of temple funds. AIL 





1, (1915) I.L.R. 39 Mad. 915, 
2. (1934) 68 M.L.J. 540: I L.R. 58 Mad, 735. 
3. (1922) 43 M.L.J. 147: LL.R. 45 Mad. 703. 
4. (1916) 32 M.L.J. 259. ? 5. (1925) 49 M.L.J. 717. 
6. (1930) 60ML.L.J. 90. 5 
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these three cases therefore are cases of contract in which 
the creditor stipulated that he should look to the temple 
properties for his money. In Sundaresan Chettiar v. Viswanada 
Pandara Sannadhil and Subramaniam Pattar v. Velu Nair2, the 
contracts were contained in the documents themselves; in 
Venkatabalagurmurthi Chettiar v. Balakrishna Odayar3, there 
was no document to prevent the reception of evidence of such 
a contract. Here, whatever the respondent may say as to pre- 
vious statements made to him by the temple trustees, the suit 
must in essence be deemed to be based upon the promissory 
note, and upon the promissory note alone, since it is clear that 
there was no antecedent debt in existence. By the promis- 
sory note the liability is restricted to the personal promise of 
Palaniappa Mudaliar to pay, and, having taken a promissory 
note in these terms, respondent must now abide by them. 

Following Swaminatha Aiyar v. Srinivasa Aiyart, there- 
fore, I am of opinion that the decree granted against the temple 
properties cannot stand, and that respondent’s suit as against 
the temple must be dismissed. 

In the view, which I have thus taken it is unnecessary to 
discuss other objections taken by the petitioner to the validity 
of the promissory note as against the temple. 

1 find no trace of the particular point of law upon 
which this petition has succeeded having been raised before the 
District Munsif and direct therefore that the petitioner do pay 
his own costs, 

K. S. l Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JusTIcE WADSWORTH. 
C. Kuppiah Chetty .. Petitioner™ (Plaintiff) 
v. 
P. Saraswathi Ammal and others .. Respondents (L. Rs. 
of Ist defendant & 
2nd defendant). 


Presidency Small Cause Courts Act (XV of 1882), S. 38—A pplication for 
retrial—Heard by two Judges—Judgment signed by another Judge also who 





1. (1922) 43 M.L.J. 147: LL.R. 45 Mad. 703. 
2, (1925) 49 M.L.J. 717. 3. (1930) 60 M.L.J. 90. 
4. (1916) 38 M.L.J. 259. 
* C. R. P. Nos.l255 of 1937 and Sho. of 1938, 10th December, 1940. 
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did not hear—If vitiates judgmeni—Court hearing under S.38—Not a Court 
of appeal—Transfer of shares—When complete. 

Where an application for a fresh trial under S. 38 of the Presidency 
Small Cause Courts Act was actually heard by two Judges but the judg- 
ment though prepared by the two Judges was signed by them and also by 
the third Judge who did not hear the application, the superfluous initials of 
the third Judge cannot be taken to detract from the validity of the judgment. 

A Bench of the Small Cause Court hearing an application for a fresh 
trial under S. 38 does not exercise appellate jurisdiction and has no jurisdic- 
tion to decide questions of fact. If it comes to the conclusion that the find- 
ings of fact by the trial Court are unsupported by evidence and are such as 
to justify interference in revision the proper procedure is not to give fresh 
findings of fact but to order a retrial at which the facts may be gone into 
afresh. 

A promissory note was executed for cash paid andit was agreed that 
the promissory note should be returned duly cancelled on the promisor gett- 
ing 20 shares standing in the name of his father-in-law R transferred to the 
payee or his nominee. R executed an agreement Ex. II in which he under- 
took to transfer to the payee the shares and further added “I herewith 
hand over to you duly endorsed the share certificates.” This agreement 
was signed by R and counter-signed by the payee. The actual share certi- 
ficate contained an endorsement of transfer signed by R transferring the 
shares to the payee but the spaces for the signature of the transferee and 
the company’s officials had not been filled up. Nothing further was done in 
the matter of the transfer until the company got into difficulties and went 
into liquidation after some months. 

Held, that the agreement Ex. II would not by itself amount to a transfer 
deed sufficient to cause title to pass. If R not only signed Ex. II but also 
signed the transfer endorsement and communicated to the transferee the fact 
that the shares were in a deliverable state so that the transferee could comp- 
lete the formalities by handing over the cancelled promissory note and get- 
ting the transfer registered in the company’s books, there would be nothing 
more for R to do and then title in the shares would pass to the transferee. 


Petitions under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Full 
Bench of the Court of Small Causes, Madras dated the 24th 
August, 1937 and made in F. B. A. No. 427 of 1935 in S.C.S. 
No. 1724 of 1935. 

A. K. Sreeraman for Petitioner in C. R. P. No. 1255 of 
1937 and for Respondent in C. R. P. No. 540 of 1938. | 

K. Kuttikrishna Menon and C. Vasudeva Mannadiar for 
Petitioners in C. R. P. No. 540 of 1938 and for Respondent 
in C. R. P. No. 1255 of 1937. 

The Court delivered the following 

JupcMENT.—These revision petitions both arise out of an 


order of a Bench of the Madras Small Cause Court directing a 
new trial under S. 38 of the P¥esidency Smal] Cause Courts 
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Act. A preliminary point has been raised in the following 
rather unusual circumstances. The application for a fresh 
trial was heard by the Chief Judge and the second judge, the 
third judge Mr. Padmanabha Aiyangar being then absent. 
The judgment as signed and issued purports to bea judgment 
of all the three judges of the Court. A report submitted by the 
learned Chief Judge makes it clear that the case was actually 
heard only by the Chief Judge and the second Judge and that 
these two judges alone were concerned with the preparation of 
the judgment and they signed it without reference to the third 
judge. By some regrettable error the judgment thus completed 
seems to have been placed before the third judge for signature 
and he also signed it though he had nothing whatever to do 
with the trial of the case. It is no doubt regrettable that a 
judge should sign a judgment about which he knows nothing 
and with which he has no concern; but in the circumstances I 
am not satisfied that this error can be taken to detract from the 
validity of the judgment. The case was tried by two judges, 
the judgment was prepared by those two judges and was signed 
by those two Judges. The superfluous initials of the third 
judge cannot be said to make the judgment a judgment of that 
judge also who initialled it in error. 

Turning to the merits of these two revision petitions the 
facts of the case are that the plaintiff desired to acquire certain 
shares in a company which were owned by Mr. Ratna Mudaliar 
who was the father-in-law of the first defendant. The plaintiff 
therefore paid a sum of money to the defendants and took 
from them a promissory note which is the basis of the present 
suit. At the same time he gave them a letter (Ex. 1) in which 
he promises to return the promissory notes duly cancelled as 
soon as the defendant got Mr. Ratna Mudaliar’s 20 shares 
transferred to the plaintiff or his nominee. This was on the 
17th February, 1934. On the 26th February, 1934 Mr. Ratna 
Mudaliar executed an agreement which is Ex. II in which he 
undertakes to transfer to the plaintiff the shares in question 
and the agreement goes on “I herewith hand over to you duly 
endorsed the share certificates”, and there are further recitals 
as to the liabilities under the transfer. This agreement pur- 
ports to be signed by Mr. Ratna Mudaliar on the 26th February 
and to be counter-signed by the plaintiff on the same date. The 
actual share certificate is Ex. $I and this certificate contains an 
endorsement of transfer signed by Mr. Ratna Mudaliar and 
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dated the 26th February transferring the shares to the plaintiff; 
but the spaces for the signature of the transferee and of the 
company’s officials are not filled. A few days after this trans- 
action Mr. Ratna Mudaliar resigned his position in the manage- 
ment of the company and the plaintiff became its chairman. 
Nothing more was done in the matter of the transfer of the 
shares until the company got into difficulties and went into 
liquidation in November. Then we have Ex. IV dated the 20th 
November, 1934 which is a lawyer’s notice to the two defen- 
dants claiming payment of the amount due under the promis- 
sory note. 


The suit on the promissory note was tried by the learned 
second judge of the Small Cause Court who came to the conclu- 
sion that the transfer endorsement on the share certificate 
Ex. III was not signed by Mr. Ratna Mudaliar on the 26th 
February, that the agreement Ex. II was taken back by the first 
defendant from the plaintiff after counter-signature and was 
never afterwards delivered to the plaintiff, that Ex. III was not 
delivered or even tendered to the plaintiff and that the plaintiff 
did not as alleged request the first defendant to keep in his 
custody Exs. II and III until the return of the promissory note. 
On these findings the learned Judge came to the conclusion that 
the ownership of the shares remained with Mr. Ratna Mudaliar, 
that the defendants had not done that which was obligatory 
upon them if they wanted the promissory note to be cancelled 
and that they could not require the plaintiff to take a transfer 
of the shares after such unreasonable delay when the company 
had gone into liquidation and that the defendants were there- 
fore obliged to pay the amount due under the promissory note. 


There was an application for a fresh trial which, as I have 
stated was heard by the Chief Judge along with the trial judge. 
This Bench gives a finding that the share certificate standing in 
the name of ‘Mr. Ratna Mudaliar was duly endorsed to the 
plaintiff on the 26th February, 1934 which finding is of course 
in direct conflict with the conclusion of the trial Judge. They 
also come to the conclusion that Exs. II and III show that the 
shares were transferred on the 26th February, 1934 and some- 
how they seem to think that the crucial question in the case is 
whether there was a valid agreement to transfer the shares and 
that this would depend upon whether Mr. Ratna Mudaliar’s 
acceptance of the plaintiffs offer was commynicated to the 
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plaintiff. It was for a decision of these questions that a new 
trial was ordered. It is conceded on both sides before me that 
the questions formulated for decision at the fresh trial are not 
the real questions which arise in the case and it is also not 
seriously disputed that the Bench has given findings of facts 
which are in conflict with those of the trial Judge and that it 
is on the basis of these findings of facts that the fresh points 
for determination have been formulated. It has been held by 
this Court (Sai Sikandar Rowther v. Ghouse Mohidin Mara- 
kayar1), that a Full Bench of the Small Cause Court under 
S. 38 does not exercise appellate powers and has no juris- 
diction to decide questions of fact. If it comes to the 
conclusion that the findings of fact by the trial Court are 
unsupported by evidence and are such as to justify inter- 
ference in revision the proper procedure is not to give 
fresh findings of fact but to order a retrial at which the facts 
may be gone intoafresh. Moreover there is no serious dispute 
between the parties, so far as I have been able to gather, as to 
the validity of the agreement to transfer these shares or as to 
the fact of the communication of Mr. Ratna Mudaliar’s agree- 
ment to transfer to the plaintiff, The real question in issue 
between the parties is whether Mr. Ratna Mudaliar at the time 
when this agreement was communicated to the plaintiff com- 
pleted the endorsement of transfer so far as he was able to do 
so and thereby appropriate the particular shares for the perfor- 
mance of his contract with the plaintiff and converted those 
shares into specific goods in a deliverable state so as to satisfy 
Ss. 20 and 23 of the Sale of Goods Act. Ifon that date 
Mr, Ratna Mudaliar not only signed Ex. II but also signed the 
transfer endorsement and communicated to the plaintiff the 
fact that the shares were in a deliverable state so that the plain- 
tiff could complete the formalities by handing over the cancelled 
promissory note and getting the transfer registered in the com- 
pany’s books there was nothing more for Mr. Ratna Mudaliar 
to do and title in the shares would pass to the transferee (vide 
Maneckji Pestonji v. Wadilal Sarabhai & Co). I am not pre- 
pared to take the view that Ex. II by itself would amount to a 
transfer deed sufficient to cause title to pass. It purports to be 
an agreement of transfer accompanying the actual instrument 


1, (1916) 32 M.L.B 213: I-L.R. 40 Mad. 355. 
2. (1946) 51 M.L.J. 1: L.R. 53 I.A. 92: LL.R. 50 Bom. 360. 
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of transfer and if the instrument of transfer has not been com- 
pleted so far as the transferor could complete it, Ex. II by 
itself would be nothing more than an enforceable agreement to 
convey and untilthe transfer endorsement was signed the 
shares would be unascertained goods and they would not be in 
a deliverable state. Butif on the 26th February, Mr. Ratna 
Mudaliar signed both the agreement Ex. II and the transfer 
endorsement on the share certificate and communicated the fact 
to the plaintiff who counter-signed Ex. II in token of accept- 
ance of the transfer, then it was the plaintiff’s fault that he did 
not cancel the promissory note and get the formalities of the 
transfer completed. In such circumstances the result would be 
that title in the shares would pass to the transferee and the 
plaintiff would be disenabled from suing on the promissory 
note. It seems to me therefore that in view of the contention 
that the trial Court’s finding of fact regarding the execution of 
the endorsement on Ex. III is not supported by evidence and 
having regard to the fact that the trial judge himself sitting 
with the Chief Judge has arrived at a conclusion on the same 
materials which is diametrically opposed to the findings of fact 
in the actual trial it is desirable that there should be a fresh 
trial in the course of which the essential facts may be found 
afresh. 


The order of the Bench is therefore set aside. There 
will be a fresh trial in the course of which the trial Judge 
will decide whether title in these shares passed to the plaintiff 
on the 26th February, 1934, which question will depend on the 
further question whether at the time of the execution of Ex. II 
by Mr. Ratna Mudaliar he also executed the transfer endorse- 
ment on Ex. IIT and communicated to the plaintiff the fact that 
he had executed the transfer endorsement. The costs through- 
out will abide the result and the parties will be free to adduce 
fresh evidence. The Chief Judge will consider the desirability 
of posting this case before a Judge who has not hitherto been 
concerned with it. 


S.V.V. Petition allowed and remanded. 


Man 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA. 


Sasala Raminaidu .. Appellant” (Plaintiff) 
v, 
The Secretary of State for India in Respondent (Defen- 
Council, represented by the Col- dant). 
lector of Vizagapatam. 


Madras Hereditary Village Offices Act (III of 1895), Ss. 7 and 23— 
Dismissal of hereditary village headman without following the procedure 
prescribed—Remedy only by appeal to Collector and further appeal to Board 
of Revenue—No right of separate civil suit. 


A village officer is given under S. 7 of Madras Act III of 1895 a right to 
havea charge framed, to have witnesses examined in his presence by the 
Collector, and to cross-examine them. before he can be dismissed. If any of 
those rights is infringed his only remedy is a right of appeal to the District 
Collector and a further appeal to the Board of Revenue; whose order will be 
final and there is no right of separate suit. 


Appeal against the decree of the Court of the Subordinate 
Judge of Chicacole in A. S. No. 8 of 1937 preferred against 
the decree of the Court of the District Munsif of Rajam in O. 
S. No. 398 of 1933. 


B. Jagannadha Das for Appellant. 


The Government Pleader (K. Kuttikrishna Menon) for 
Respondent. 


The Court delivered the following 


JupemENT.—The appellant brought the suit out of which 
this second appeal arises for a declaration that the order of the 
Sub-Collector, Vizagapatam, dated 16th June, 1926, dismissing 
him from the hereditary office of village headman of Veera- 
ghattam is ultra vires and illegal. Both the lower Courts dis- 
missed the suit holding that the order of the Sub-Collector was 
not ultra vires his powers. 


. What happened in this case was that there were several 
complaints against the appellant, none of which was taken 
serious note of by the authorities. But when complaints per- 
sisted to pour in, action-was ultimately taken in the year 1926 
and the Sub-Collector of the place asked the Tahsildar to hold 
an inquiry and submit a report. The Tahsildar examined cer- 
tain witnesses, framed some charges in addition to those that had 
been framed by the Sub-Collector and called upon the appellant 
to submit his explanation. He submitted an explanation on 


- #5, A. No, £052 0f 1938. 8th August, 1941. 
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the 3rd May, 1926 and the matter was considered by the Sub- 
Collector who held that the appellant should not remain the 
village headman of the place. “The Village Munsif”, he says: 


“was warned in December last not to identify himself with the 
factions in the village; and it is clear that he has paid no heed to the warn- 
ing. Matters have no doubt reached a point when he could hardly do so if 
he wished. But it is quite clear that to have asa Village Munsif a man who 
is the leader of a party in his village is prejudicial alike to the peace and good 
order of the village. I therefore dismiss the Village Munsif.” 

This order was taken on appeal under S. 23 of Madras 
Act III of 1895. It was confirmed and a further appeal to the 
Board of Revenue proved infructuous. The present suit was 
filed in 1933 for a declaration that the order of the Sub-Collec- 
tor was ultra vires for the reason that the Sub-Collector did 
not observe the procedure laid down by the Act before dismiss- 


ing a village officer. 


S. 7 of the Act, so far as it is material to this case, runs 
thus: 

“ The Collector may, of his own motion or on complaint and after 
inquiry .... dismiss the holder of any of the offices forming class (1) in S. 3, 
for misconduct or for neglect of duty or incapacity or for non-residence in 
the village or for any otber sufficient cause and shall make a record of his 
reasons for so doing in writing.” 

The expression “Collector” obviously includes “Sub-Collec- 
tor.” Under S. 23 of the Act from every order passed by a 
Collector under S. 7 an appeal lies to the District Collector and 
thereafter to the Board of Revenue within three months from 
the order of the District Collector on appeal. In this case it 
cannot be said that the provisions of S. 7 were not complied 
with. There was an inquiry and the Sub-Collector has record- 
ed what he considers to be a sufficient cause why the appellant 
should not be allowed to continue as the village headman. 
What is said, however, is that the provisions of the Board’s 
Standing Order 147, r. 8 have not been followed. That rule 
provides that in the case of charges preferred against a village 
officer the witnesses shall be examined in the presence of the 
accused. In this case it is said that no evidence was recorded by 
the Sub-Collector and that the examination of the witnesses was 
not made in the presence of the village officer. This matter has 
not received the attention that it deserves in the Courts below. 
What appears is that the Tahsildar examined certain witnesses 
on a requisition by the Sub-Collebtor. The Sub;Collector had 
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framed certain charges; the Tahsildar framed some more. 
After evidence was taken by the Tahsildar, a notice was sent 
to the village officer to submit his explanation, which he did. 
The explanation was considered by the Sub-Collector, who 
deemed it insufficient and dismissed the village officer. The 
matter was taken up on appeal under S. 23 to the District 
Collector, who confirmed the order of the Sub-Collector. A 
further appeal to the Board of Revenue proved infructuous. It 
is said that rr. 7 and 8 in the appendix to the Board’s Standing 
Order No. 147 printed on page 873 of Vol. III of Board’s 
Standing Orders were made under the power conferred by 
the Legislature under S. 20 of Madras Act [II of 1895, that 
therefore the rules made are a part of the Act itself and that a 
violation of the rules would be a violation of the provisions of 
the Act. 


It is to be observed that there is no specific finding that the 
evidence which was recorded by the Tahsildar was in the 
absence of the village officer; but it does appear that the inquiry 
was made by the Tahsildar. This is said to be irregular for 
the reason that S. 7 and the rules made under S. 20 embodied 
in the Standing Orders contemplate an inquiry by the Sub- 
Collector himself, Assuming that the rules were not strictly 
followed, the question is whether there is a right of separate 
suit. The right of the village officer to have a charge framed 
and then to have the witnesses examined in his presence by the 
Collector and the right to cross-examine the witnesses are all 
given under S. 7 of the Act. If any of these rights conferred 
upon village officers under the Act is infringed, there is a 
special remedy provided by the Act, namely, the right of appeal 
under S. 23 to the District Collector and from an order passed 
by the District Collector a further appeal to the Board of 
Revenue, and it is said that the order of the Board of Revenue 
or of the District Collector, shall be final. When a right is 
given by a special statute and a remedy is provided for the 
violation of the right in that very statute, ordinarily the person 
whose right is violated is bound to follow the remedy provided 
in that Act. In this case S. 23 provides the remedy fora 
violation of this right and the plaintiff is bound to follow the 
remedy granted under S. 23, namely, the right of appeal. The 
plaintiff did prefer an appeal under S. 23 to the District Collec- 
tor and a fugther appeal to khe Board of Revenue and failed. 
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The recent decision of a Full Bench of this Court in Secretary 
of State v. Jagannadham+ makes the position clear. 

In the result the second appeal fails and is dismissed with 
costs. Leavé to appeal is refused. i 

K. S. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


“PRESENT :—MR. Justice WADSWORTH. 


Parameswara Menon ... Petitioner*. (Respondent- 
Plaintiff) 
v.. 
Kotana Narayana Menon .. Respondent (Petitioner- 
1st Defendant). 


Madras NETE Relief Act OV of 1938), S.23—Foreign decree— 
Sale in execution of properties in British Indio—If con be set aside under 
S. 23 of Act IV of 1938. 


A judgment-debtor under a decree of a Court of the Cochin State is not 
entitled in respect of stich decree to the benefits of Madras Act IW of 1938, 
as the Act has no application to foreign Courts, Accordingly a sale of pro- 
perties in British India in execution of such a decree cannot be set aside 
under S. 23 of Act IV of 1938, 


. Petition under S..115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the District 
Court of South. Malabar dated 11th March, 1939 and made in 
A. S. No. 278 of 1938 preferred against the order of the Court 
of the District Munsif of Chowghat dated 8th July, 1938 and 
made in E. A. No. 1158 of 1938 in E. P. No. 1733 of 1936 
(O. S. No. 1074 of 1909, District Munsif Court, Tiruchur). 

K. Kuttikrishna Menon for Petitioner. 

K. Narayana Menon for Respondent. 

The Court delivered the following 

JupGMENT.—The petitioner was a decree-holder in a Court 
of the Cochin State, who executed his decree by the sale of pro- 
perties in British India. The judgment-debtor applied under 
S. 23 of Madras Act IV of 1938 to set aside that sale and the 
lower appellate Court has ordered it to be set aside. It seems’ 
to me that the order is wrong. S. 23 is, available only to an 
agriculturist entitled to the benefits of the Act. This must 
mean that he is entitled to the benefits of the Act with reference 


1. (1941) 2 M.L.J. 47: (i Lw. 7 (F.B.).. 
* c R. P. No. 1401 of 1939. - 3rd October, 1940. 
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to the particular matter and not generally. The judgment- 
debtor in question having got this sale set aside cannot apply 
for any benefit under the Act unless he can get the decree 
amended under S. 19. That cannot be done as the procedure 
under S. 19 can only be applied by the Court which passed the 
decree, that is, in this case by the foreign Court to which this 
Act has no application. It seems to me to follow that the 
judgment-debtor is not an agriculturist entitled to the benefits 
of the Act. I may point out that to hold otherwise would still 
leave it open to the decree-holder to execute his decree again 
and cause a fresh sale to be held, to which sale S. 23 would 
have no application. A further objection which was not taken 
in the lower appellate Court isthat no appeal lay—vide Viswa- 
natha Aiyar v. Narayanaswami Aiyar1. Butin the view that 
Ihave taken on the merits, it is unnecessary to go into that 
objection. f 

The petition is allowed with costs throughout and the 
application under S. 23 of Act IV of 1938 is dismissed. 

K.S. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED HENRY LIONEL Leaca, Chief 
Justice AND MR. JUSTICE CHANDRASEKHARA AIYAR. 





Subbaraya Chettiar ... Petitioner* (1st 
creditor) 
v. 
The Debt Conciliation Board, Cuddalore, 
South Arcot District and others. Respondents. 


Madras Debt Conciliation Act (XI of 1936), Ss. 7,8 and 17—Board pro- 
ceeding under S.8—Conciliation not possible within twelve months—Debtor 
moving Board to dismiss application under S.7 to enable him to file fresh 
application—Proper procedure—Lacuna in the Act pointed out. 

When once a Debt Conciliation Board took an application on file and 
found no formal defects which would enable the Board to dismiss the peti- 
tion under S. 7 and the Board proceeded to take steps under S. 8 of the Act, 
it had thereafter no jurisdiction to go back and dismiss the petition under 
S. 7 and thereby evade the statutory duty of rejecting the application 
under S. 17 at the expiry of twelve months which would have precluded a 
fresh application. 

The omission to give the Board power to extend its proceedings beyond 
twelve months is a defect in the Act which the Courts could not remedy and 
the remedy lay with the Legislature. 





1. (1939) 2 Mp): 398: 50 L.W. 201. 
"C. M. P. Ne. 1548 of 1941. 2lst August, 1941. 
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Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari calling for the records in D. C. No. 633 of 
1939 on the file of the Court of the Debt Conciliation Board, 
Cuddalore and to quash the proceedings dated 13th November, 
1940 and made by the said Board. 

T. M. Krishnaswami Aiyar and A. Balasubramania Aiyar 
for Petitioner. 


The Government Pleader, and S. Panchapagesa Sastri for 
T. E. Ramabhadrachariar for Respondents. 


The Order of the Court was pronounced by 


The Chief Justice.—This is an application for the issue of 
a writ of certiorari for the purpose of quashing an order of 
the Debt Conciliation Board, Cuddalore. The record shows 
that the order complained of has been passed without juris- 
diction and the application will be granted. 


On the 18th September, 1939, the debtor respondents filed 
a petition under S. 4 of the Madras Debt Conciliation Act, 
1936, asking for the settlement of their debts. S. 5 of the Act 
states that every application shall be in writing and shall be 
signed and yerified in the manner prescribed by the Civil Pro- 
cedure Code for signing and verifying plaints. S. 6 sets out 
the particulars which a debtor must give in his application. If 
the application does not comply with the requirements of S. 5 
or S. 6, S. 7 requires the Board to reject it. When an appli- 
cation has been accepted as complying with the provisions of 
Ss. 5 and 6 the Board must by reason of S. 8 pass an order 
fixing a date and place for the hearing of the application and 
notice of this order must be sent by registered post to the 
applicant and his creditors. S. 9 gives the Board power to 
dismiss an application at any stage of the proceedings if the 
Board does not consider it desirable or practicable to effect a 
settlement of debts or if in its opinion the applicant fails to 
pursue his application with due diligence or if it includes a 
claim which the Board considers is collusive and intended to 
defraud a creditor. S. 17 states that if no amicable settlement 
is arrived at under sub-S. (1) of S. 14 within twelve months 
from the date of the application under S. 4 the Board shall 
dismiss the application. There is no power to extend the 
proceedings beyond twelve one s 
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In this case the Board dismissed the petition, which the 
debtor respondents filed on the 18th September, 1939, because 
of non-compliance with the provisions of S. 6. The order dis- 
missing the petition was passed on the 11th November, 1939. 
A dismissal underS. 7 does not preclude a debtor from filing a 
fresh application and this course being open the debtor respon- 
dents adopted it five days later. The new petition was found 
to be in order and the Board took the steps which it was bound 
to take in view of the provisions of S. 8. The debtor respon- 
dents obviously did not proceed to serve their creditors or the 
legal representatives of deceased creditors with due diligence. 
The creditor who has instituted the present proceedings alleges 
that the debtor respondents did not do so because they intended 
to delay the proceedings as far as they possibly could with the 
object of being allowed to file a fresh petition at the end of the 
twelve months. The petitioner is a secured creditor and has ob- 
tained a mortgage decree against the debtor respondents. 
Whether there is some excuse to be found for their failure to 
serve the creditors or whether they deliberately neglected to do 
so as the result of a deep laid plot on their part matters not for 
the purpose of deciding the application now before the Court. 


What is important here is that on the 12th November, 1940, 
four days before the expiration of the twelve months contem- 
plated by S. 17 the debtor respondents filed an application asking 
the Board to dismiss their petition by an order purporting to be 
passed under the provisions of S. 7 of the Act and this the 
Board did. There is no doubt that in taking this action the 
Board acted contrary to the spirit and the letter of the Act. 
The second petition having complied with the provisions of 
Ss. 5 and 6, the Board had no power to reject it under S. 7 and 
its action in purporting to do so can only be regarded as an 
evasion of its statutory duty under S. 17. That section leaves 
no option to the Board. If before the expiration of the twelve 
months no settlement has been arrived at the debtor’s petition 
must, as already stated, be dismissed. It is common ground 
that a dismissal under S.17 would have prevented another 
petition being filed. It may be that in some cases, especially 
where there is a large number of creditors and some of them 
die after the application has been filed, it is not possible to com- 
ply within the twelve pues a all that the Act contemplates, 
but that is a defect in the Act which the Court cannot remedy. 
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The rérnedy lies with the legislative authority. On other occa- 
sions this Court has had to point out defects in this Act: The 
omission to give a Board power to extend the proceedings 
beyond twelve months if it considers it right and proper to do 
so, perhaps, adds another to-the list of defects. The fact that 
the Board considered it to be equitable to give the debtor res- 
pondents an opportunity of filing still another petition is, how- 
ever, a matter which the Court cannot take into consideration. 


-What the Court has to decide is whether the Board had juris- 


diction to dismiss the petition under S. 7 of the Act in the cir- 
cumstances of this case. Obviously it had not the jurisdiction: 
Consequently the Board’s order’ will be quashed. 


The result is that the petition will still be regarded as 
being on the file and it will be the duty of the Board to pass an 
order of dismissal under S. 17. The. petitioner is entitled to 
his costs which will be paid by the debtor respondents. 


K. S. Order quashed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


PRESENT :—MR. JUSTICE WADSWORTH, 
Koodallor Manakkal Narayanan Petitioner* (hesponaent) 


N ambudiripad. 
v. 
M. Aau Nayar cee and Rosponda (Petitioner 
- another. ant . + +» and Nil), 


- Madras ‘Agriculturists’ Relief Act (I v of 1938), S.3 (i), Proviso D— 
Payment by jenmi of land. revenue exceeding Rs.,500.part of which is in rés- 
pect of land held under kanom or as ryotwari pattadar—E fect. 


- Where a jenmi paid as a jenmi land revenue of Rs. 430 but also was 
liable to ryotwari assessment amounting to about Rs. „300, he cannot be 
deemed to be an agriculturist. Nalupurapatti Mammad v. Narayana Pattar, 
(1940) 2 M.L.J. 934, followed, The same principle covers also the case of a 
jenmiwho pays land reyenue exceeding Rs. 500 partly in respect of jenmam 
land and partly in respect of land held under kanom., 


Petition under S. 115 of Act ‘V of 1908 praying he the 
High. Court will be pleased to revise, the order of the Court of 
the District Munsif of .Ottapalam, dated 9th March; p33 and 
made in O. P. No. 89 of 1938, etc; i i 





i GCR. P. Nos. 1638 and 1835 of 1939 , '. 20th®March, 1941, 
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D. H. Nambudripad for Petitioner. 
P. Govinda Menon for Respondent. 
“The Court delivered the following 
JUDGMENT.—-Each of these petitions raises a question as to 
the effect of proviso (D) to S. 3 (ii) of Madras Act IV of 
1938. The applicant whose case is dealt with in C. R. P. No. 
1638 of 1939 is a jenmi who paid as jenmi just over Rs. 400 
land revenue. But he also paid a similar sum as a kanomdar 
under contracts whereby the obligation to pay land revenue 
was undertaken by him. It does not appear that there had 
been any registration under S. 14 of the Malabar Land Regis- 
tration Act so as to make this obligation to pay the land 
revenue statutory in respect of the kanom land. 


The applicant in the case covered by C. R. P. No. 1835 of 
1939 is a jenmi who paid as a jenmi Rs. 430 but also was 
liable to ryotwari assessment amounting to about Rs. 300. 

The question is whether in proviso (D) the words: 

“is a jenmi under the Malabar Tenancy Act, 1929 who pays any sum ex- 
ceeding Rs. 500 as land revenue” l 
should be taken to refer only to the land revenue paid by the 
jenmi on his jenmam land and not to include land revenue paid 
by the jenmi in respect of other lands held on other tenures. 
So far as C.R.P. No. 1835 is concerned, the matter is covered 
by a decision of King, J., in Nalupurapatti Mammad v. 
Narayana Pattari, where the learned Judge held that for the 
purpose of proviso (D) the total payments of land revenue 
paid by the jenmi not only in respect of his jenmam land but 
also in respect of ryotwari land must be taken into considera- 
tion. 

The position in C. R. P. No. 1638 is rather different, for 
the lands in respect of which the appellant pays land revenue 
under the kanom contract are lands in respect of which some 
other jenmi is under a liability to the Government to pay land 
revenue, and it would follow if the same principle is to be 
applied that the land revenue payable by the kanomdar who 
happens also to be a jenmi might disqualify both him and his 
own jenmi from the benefits of the Act. But there is no parti- 
cular reason why if the criterion laid down in the Act is based 
purely on the amount of land revenue paid, two persons each 
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liable for the same land revenue should not be equally disquali- 
fied by the payment of that land revenue to enjoy the benefits 
of the Act. It is true that in respect of the kanom lands the 
tenant, in the absence of registration, is not under a statutory 
liability to pay the land revenue to the Government. But when 
he makes the payment he does so by virtue of the contract not 
merely as an agent of his mortgagor but under his contractual 
obligations and to protect his own interests as well as that of 
the mortgagor. It cannot be held that one who pays land 
revenue under a kanom deed does not pay land revenue for 
himself merely because the payment enures for the benefit of 
his jenmi. Turning to the words of proviso (D) we find 
with reference to the jenmi no such qualifying words as are. 
found with reference to the other classes of landholders 
enumerated. The clause does not restrict the disqualification 
of a jenmi by saying that a person who pays as a jenmi Rs. 500 
is disqualified, or a person who pays in respect of his jenmam 
land Rs. 500 is disqualified. The plain words of the 
proviso apply to any jenmi who pays more than Rs. 500 as. 
land revenue. I do not think we are entitled to speculate as to 
the possible intention of the Legislature to make the criterion 
not payment of land revenue, but payment of land revenue in 
the capacity of a jenmi. The words as they stand are plain, 
and even if there were an ambiguity, on the principle that 
ambiguities in this measure are to be solvedin favour of the 
person expropriated and not in favour of the.expropriator, the 
decision would have to be such as to give the widest range to: 
the exception contained in that proviso. l 


I am therefore of opinion that the decision of King, J., is. 
correct and that the same principle covers also the case of the 
jenmi who pays land revenue exceeding Rs. 500 partly in 
respect of his jenmam land and partly in respect of land held 
under kanom. Both the revision petitions are allowed with 
costs in both Courts and the orders of the Courts below are set. 
aside. 


K. S. Petitions allowed.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—Mr. JUSTICE KING, 


Chettikulam Sri Ekambareswaraswami & Petitioner* (2nd 
Sri Dhandayudhapaniswami Temples, Defendant) 
~- represented by sole trustee, Devaraya 
Reddiar. 
v. 
Arunachala Goundar and another .. Respondents (Plain- 
tiff and 1st Deft.) 
Trust—Borrowing for—If all the trustees should actually sign the pro- 
note. 
There is no rule of law which requires all the trustees of an institution 


actually to sign a promissory note. It is enough if those trustees who do not 
sign have authorised the transaction. 


Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court 
of the District Munsif of Turaiyur in S. C. S. No. 5920f 1936. 

A. V. Narayanaswamy Atyar for Petitioner. 

M.S. Vaidyanatha Aiyar for Respondents, 

The Court delivered the following 

JupementT.—The subject-matter of this petition is a pro- 
missory note executed by one T. D. Palaniappa Mudaliar in 
favour of the first respondent for Rs. 100 on 14th August, 1933. 
Palaniappa Mudaliar describes himself therein as managing 
dharmakartha of a certain temple at Chettikulam, and recites 
also that he is borrowing the money as manager of the temple 
and that repayment is to be made “from out of the properties 
of the said temple”. The first respondent sued upon the note 
and obtained a decree both against Palaniappa Mudaliar per- 
sonally, and against the properties of the temple. This is a 
petition by the temple with the contention that it should not 
have been held liable. 


That the money was actually borrowed, and expended for 
temple purposes, and that the loan was necessary are facts 
which are not now disputed. Nor can it be seriously urged 
that if Palaniappa Mudaliar was in fact authorised to 
borrow, his transaction will not bind the temple. It is contend- 
ed, however, that he was not so authorised—on two grounds: 

(i) because the other two trustees did not join in executing the note; 
and 


* C. R. P. Not 809 of 1937. 17th September, 1940. 
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(ii) because he did not obtain the previous sanction of the Temple 
Committee as he was bound to do under the terms of a scheme which had 
been framed to regulate the management of the temple. 


There is no rule of law which requires all the trustees of 
an institution actually to sign a promissory note. It is enough 
if those trustees who do not sign have authorised the transac- 
tion. It is found as a fact in this case that the two remaining 
trustees did authorise it. The transaction was therefore the 
transaction of them all. 

The second objection is more substantial, but the respondent 
meets it by saying that after the loan was incurred it was rati- 
fied by the Hindu Religious Endowments Board itself. This 
ratification is found to be true by the District Munsif. There 
is no clear indication in the evidence whether the Temple 
Committee was in existence either when the loan was incurred 
or when it was ratified—though it is probable enough that the 
reason why ratification was sought from the Board was the 
non-existence at that time of the Committee. I need not, I 
think, pursue this matter further as this is only a revision peti- 
tion in which interference by this Court is discretionary, and 
when ratification has been secured from so high an authority 
there can be no ground for holding that the debt was in any 
way improper from the point of view of the temple. This 
petition accordingly fails and is dismissed with costs. 


K. S. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SOMAYYA. 


Narayana Venkatachalamiah ... Appellant* (Plaintif) 
v. 
Putika Venkatiah and others .. Respondents (Defendants). 


Transfer of Property Act (IV of 1882), S.52— Lis pendens ’—Applie 
cability to proceedings under S. 51 of Madras Co-operative Societies Act 
(VI of 1932). 


The word “Court” as mentioned in S. 52 of the Transfer of Property 
Act is comprehensive enough to include the Registrar or the arbitrator 
appointed by him under the Co-operative Societies Act. A reference to the 
Registrar of Co-operative Societies under S. 51 (1) (b) Madras Act VI of 
1932and the proceedings taken thereafter are all substitutes for a suit in a 
Civil Court and the doctrine of lis pendens is applicable to the same. 

Accordingly a person taking a mortgage or other alienation of the pro- 
perty in dispute pending proceedings before such Registrar or arbitrator 
is bound by the order passed in such proceedings. 


* S. A. No. 1156 of 1938. 14% August, 1941. 
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Appeal against the decree of the District Court of Cuddapah 
in A. S. No. 55 of 1937 preferred against the decree of the 
Court of the District Munsif of Cuddapah in O. S. No. 285 of 
1936. 


A. C. Sampath Aiyangar and S. Krishnamachari for 
Appellant. 


Kasturi Seshagiri Rao for Respondent. 
The Court delivered the following 


Jupament.—The plaintiff who is the appellant in this 
second appeal brought a suit for recovery of a sum of money 
due on a mortgage deed executed by Venkatayya the first defen- 
dant, in his favour on 14th November, 1932. The first defen- 
dant had executed a mortgage of the items covered by the 
plaintiff’s mortgage and of some other items in favour of the 
second defendant the Co-operative society on 7th September, 
1927. There being some amount due on the mortgage in 
favour of the second defendant, proceedings were taken under 
the Madras Co-operative Societies Act of 1932. In terms of 
S. 51, Cl. (1) (b) there being a dispute between the society and 
a member, the dispute was referred to the Registrar for deci- 
sion. The Registrar referred the dispute for disposal to an 
arbitrator under S. 51, Cl. (2) (c). The arbitrator gave his 
decision, which under S. 51, Cl. (6) (b) is final and is not liable 
to be called in question in any Civil or Revenue Court. There- 
after the society itself purchased the property in execution and 
subsequently transferred it to the third defendant. The plain- 
tiff’s mortgage was executed after the dispute between the first 
and second defendants was referred to the Registrar under 
S. 51, Cl. (1) (b). 


The mortgage in favour of the plaintiff being subsequent 
to the reference to the Registrar under 5.51 (1) (b), the 
question is whether such a transfer is affected by the doctrine 
of lis pendens. S. 52 of the Transfer of Property Act provides 
that: 


“During the pendency in any Court having authority in British India, 
or established beyond the limits of British India by the Governor-General in 
Council, of any suit or proceeding which is not collusive and in which any 
right to immovable property is directly and specifically in question, the pro- 
perty cannot be transferred or otherwise dealt with by any party to the suit 
or proceeding so as to affect the rights of any other party thereto under any 
decree or order which may be made therein, except under the authority of 
the Court, and on such terms as it may impose”. 
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It has been held in a number of decisions of this Court 
that the Registrar is a Court. This position is not seriously 
challenged. 1n Thadi Subbi Reddi v. Emperor}, it was held that 
the Registrar was a Court for the purposes of S. 195 of the 
Criminal Procedure Code. In Velayuda Mudali v. Co-opera- 
tive Rural Credit Society2, it was held that for the purpose of 
S. 52 of the Transfer of Property Act, he is a Court. So like- 
wise in Govada Balabharathi Co-operative Credit Society v. 
Venkatakrishnayya3, It is argued by Mr. Sampath Aiyangar, 
learned Advocate for the appellant, that the word ‘Court’ in 
S. 52 of the Transfer of Property Act does not include a 
Registrar or an arbitrator appointed by the Registrar 
under the provisions of the Madras Co-operative Societies 
Act, 1932. ‘The word ‘Court’ as mentioned in S. 52 appears 
to me to be comprehensive enough to include the Registrar 
or the arbitrator appointed by him under the Act. Refer- 
ence was made to S. 57-B of the Act (VI of 1932), but that 
section has no application because it enacts that for certain 
purposes the Registrar or any person empowered by him in that 
behalf shall be a Civil Court for the purpose of Art. 182 of the 
First Schedule to the Limitation Act, 1908, which provides for 
execution of decrees of Civil Courts. The amendment itself 
was rendered necessary by a decision of Cornish, J., in Abdul 
Razack Sahib v. Kilpatti Co-operative Society, which held that 
the Registrar was not a Civil Court for the purposes of 
Art. 182 of the Limitation Act. We are not now concerned 
with the question whether the Registrar is a Civil Court, but 
whether he is a Court under S. 52 of the Transfer of Property 
Act. The decision of Walsh, J., in Velayuda Mudali v. Co- 
operative Rural Credit Society?, is a decision directly in point. 
That was a decision that the Registrar or the authority appoint- 
ed by him was a Court for the purpose of S. 52 of the Transfer 
of Property Act. I entirely agree with that decision, 

“Then it is said that S. 52 refers to a decree or order and 
that the decision of the Registrar or the arbitrator is not a 
decree or order. Here the word ‘order’ is used in general 
terms. In this case we have an order passed in a proceeding in 
a Court and therefore this argument has no force. A reference 
to the Registrar under S. 51, Cl. (1) (0) of Madras Act VI of 


1, (1930) 59 M.L.J. 229. § 2. (1933) 66 M.L.J. 90. 
3° (1940) 2 M.L.J. 388. 4. (1935) 70 M&J. 31. 
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1932 and the proceedings taken thereafter are all substitutes for 
a suit in a Civil Court. A more speedy and effective remedy is 
given by S. 51, Cl.(1) and the sections following. But for 5. 51 
of the Act (VI of 1932) a suit would have been filed in the Civil 
Courts and clearly the doctrine of lis pendens would have applied. 
Any person who takes a mortgage or other alienation subse- 
quent to the institution of a suit or other proceeding cannot say 
that he is not bound by the decree or order passed in it. In this 
case, the proceedings under S. 51 of Madras Act VI of 1932 
being a substitute for a suit in the Civil Court, it is obvious 
that reason requires that the same result would follow. Other- 
wise there will be no finality to a decision of the arbitrator or 
the Registrar even though such decision was in a proceeding in 
which a right to immovable property was specifically raised and 
decided. A right to immovable property being directly in 
question, the alienation made in favour of the plaintiff cannot 
prevail over the rights obtained under the decision of the Regis- 
trar. The property was subsequently sold as the plaintiff did 
not care to redeem or to pay up the amount adjudged by the 
Registrar or by the arbitrator appointed by him and the same 
was purchased by the second defendant and sold later on to the 
third defendant. These proceedings are binding on the plaintiff 
and his suit was therefore rightly dismissed. 


The second appeal is dismissed with costs. 
Leave to appeal is refused. 
K.S. Appeal dismissed. 


nd 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 
PRESENT — SIR ALFRED HENRY LIoNEL LEACH, Chief 
Justice AND Mr, JUSTICE CHANDRASEKHARA AYYAR. 
The Official Assignee of Madras. Appellant* (Respondent) 
v. 
E. V. D'Silva «+ Respondent (Applicant). 


Presidency Towns Insolvency Act (III of 1909), Ss. 60 and 52—Insolvent 
a public servant receiving salary of less than Rs. 100 per mensem—“Prospec- 
tive order” for payment of a portion of salary to meet his debts—Validity~ 
Salary after its receipt, if falls under S. 52—Discretion of Court to order 
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after such receipt a portion to be paid for benefit of creditors—Civil Proce- 
dure Code (Y of 1908), S.60—Principles of—Effect. 


When the salary of an insolvent who is a public servant falls below 
Rs. 100 per mensem, a “prospective order” for payment of a portion of his 
salary to meet the debts due to his creditors cannot be passed under S. 60 of 
the Presidency Towns Insolvency Act. But such salary though below Rs. 100 
per mensem becomes the insolvent’s property when paid to him and there~ 
fore falls within S. 52 of the Act. In such circumstances it would be open 
in law to the Official Assignee to apply after the salary has been received for 
an order directing a portion of it to be paid over to him for the benefit of 
the creditors. Unless the circumstances are exceptional, the Court might 
refuse to pass such an order in view of the principle embodied in S. 60 of 
the Insolvency Act and S. 60 of the Code of Civil Procedure. 

On appeal from the judgment and order of the Hon’ble 
Mr. Justice Krishnaswami Aiyangar dated 3rd February, 1941 
and made in the exercise of the Insolvency Jurisdiction of 
the High Court in application No. 336 of 1940 in 1.P. 


No. 217 of 1939. 


K. V. Ramachandra Aiyar, M. A. Srinivasan and 
S. Swaminathan for Appellant. 


S. J. S. Fernandes for Respondent. 


The Judgment of the Court was delivered by 

The Chief Justice.—S. 60, sub-S. (1) of the Presidency 
Towns Insolvency Act, states that, where an insolvent is an 
officer of the Army or Navy or of the Royal Indian Navy or 
a person in the Civil Service of the Crown, the Official 
Assignee shall receive for distribution amongst the creditors 
so much of the insolvent’s pay or salary liable to attachment in 
execution of a decree as the Court may direct. S. 60 of the 
Code of Civil Procedure provides inter alia that the salary of 
a public officer shall not be attachable to the extent of the 
first Rs. 100 and one half the remainder of his salary. It has 
for many years been the practice of the Official Assignee of 
Madras in all the cases where the assets are insufficient to meet 
the debts due to the creditors to ask the Court to order an 
insolvent who is a public servant to pay over to him part of 
his salary for the benefit of the creditors. The applications 
and the orders passed thereon have not been limited to public 
servants in enjoyment of salaries in excess of Rs. 100 per 
mensem and many orders have been passed by consent when 
the salary has been far below this figure. The Official Assignee 
applied to the Master for an order against the respondent (who 
was adjudicated insolvent on ‘he 23rd November, 1939) 
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directing him to pay out of his monthly salary of Rs. 60 the 
sum of Rs. 6 for distribution to his creditors. The respondent 
who is a clerk in the Public Works Department objected to 
the proposed order, but, notwithstanding his objection, the 
Master directed that he should out of his salary pay to the 
Official Assignee monthly a sum of Rs. 5. The respondent 
appealed from the order of the learned Master to the learned 
Judge sitting in Insolvency (Krishnaswami Aiyangar, J.) who 
held that the objection was well founded and set aside the 
Master’s order. This appealis from the order of the learned 
Judge. 


By virtue of S. 17 of the Presidency Towns Insolvency 
Act, on adjudication an insolvent’s property vests in the Official 
Assignee. S. 52 provides that the property owned by an 
insolvent at the time of his adjudication and property which 
he has acquired subsequently, but before his discharge, shall be 
divisible among his creditors. It is common ground that apart 
from S. 60 there is no statutory provision which enables an 
Official Assignee to acquire a right in an insolvent’s future 
earnings by way of salary. Of course once his salary has been 
paid over to him the money comes within the category of 
after acquired property. There is, however, no obligation on 
the part of an insolvent to deliver to the Official Assignee pro- 
perty acquired by him after his adjudication, unless called 
upon by the Official Assignee to do so. 


S. 60 has been inserted to enable the Official Assignee to 
obtain what is known as a ‘prospective order’, but he cannot 
obtain such an order when the salary of the insolvent falls 
below Rs. 100 per mensem. The section is clearly a bar in 
such a case. In answer to a question put by the Court, Mr. K. 
V. Ramachandra Aiyar on behalf of the Official Assignee 
stated that the order which was passed by the learned Master 
against the insolvent must be deemed to have been passed 
under S. 60, because there is no other section under which such 
an order could have been passed. Therefore it was passed 
contrary to the provisions of the Act and rightly set aside by 
Krishnaswami Aiyangar, J. Of course, where an insolvent 
consents to an order of this nature being passed against him 
there is no reason why the Court should not accede to his 
wishes. He is merely showing that he is an honest debtor. 
But when he does not consent it is an entirely different matter. 
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While there can be no doubt about the correctness of the 
order which the learned Judge has passed, it is necessary to 
refer to a passage in his judgment to which special exception 
has been taken. The passage is as follows: 


“Tf the Official Assignee cannot intercept it at the source, it is difficult to 
see how he can intercept it afterwards unless it be that he or his emissaries 
waylay the insolvent when returning home after receiving the salary or seize 
it immediately thereafter while it still remains unspent in his pocket. Theo- 
retically no doubt he may be able to do this but even then I doubt whether 
the law will permit him to do so, for it seems to me thatit is against the 
fundamental principle underlying S. 60 of the Insolvency Act and S. 60 of 
the Code of Civil Procedure to allow him to seize any portion of an insol- 
vent’s salary which is below the attachable limit, as such a limit appears to 
my mind to have been fixed on public grounds to ensure the proper and 
efficient discharge of duty by a public servant." 


In view of these remarks it is perhaps necessary. to carry 
the matter a little further. S. 60 is a section which enables the 
Official Assignee to get a prospective order. It is an enabling 
secticn and nothing more, and the aid which it gives the 


‘Official Assignee is limited. The section does not, however, 


interfere with the provisions of S. 52 of the Act. The salary 
received by a public servant, though it be below Rs. 100 per 
mensem, becomes, as we have already pointed out, his property 
when paid to him and therefore falls within S. 52. In these 
circumstances it would be open in law to the Official Assignee 
to apply after the salary has been received for an order direct- 
ing a portion of it to be paid over to him for the benefit of the 
creditors, but by the time such an application came on for 
hearing probably all the salary would have been spent. The 
Court might or might not pass such order, but unless the cir- 
cumstances were exceptional, we consider that it might very 
well refuse to do so in view of the principle embodied in S. 60 
of the Insolvency Act and S. 60 of the Code of Civil Procedure 
that small salaries should not be attached. 


The appeal fails and will be dismissed, but we make no 
order as to costs. 


K.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR ALFRED Henry LIONEL Leaca, Chief 
Justice AND MR. JUSTICE CHANDRASEKHARA AYYAR, 


K. C. Pandalai .. Appellani* (Applicant) 
v. 
The South Indian General Assurance Respondent (Respon- 
Company Ltd, (in Liquidation) by dent). 
its Official Liquidator. 


Company—Share-holder creditor—Right to arrange for set off against 
future calls—Such creditor a director and managing agent—Not entitled to 
vote for resolution authorising set off. 

It is open to a company to agree with a share-holder to whom it owes 
money that the debt shall be set off against future calls. But where such 
share-holder creditor is himself a director and the managing agent he cannot 
validly vote for a resolution authorising such set off. The resolution will be 
invalid when the necessary quorum is lacking without such director’s vote. 
Accordingly on liquidation such a share-holder can be placed in the list of 
contributories in respect of the unpaid share money. 


On appeal from the order of the Honourable Mr. Justice 
Gentle dated 28th February, 1941 and passed in the exercise of 
the ordinary original civil jurisdiction of the High Court in 
Application No. 36 of 1941 in O. P. No. 206 of 1940. 

O. T. G. Nambiar and K. N. Pandalai for Appellant. 

The Oficial Liquidator for Respondent. 

The Judgment of the Court was delivered by 

The Chief Justice.— This is an appeal from an order pass- 
edby Gentle, J., confirming the action of the Official Liquidator 
of the South Indian General Assurance Company, Ltd, in 
placing the appellant’s name in the list of contributories. The 
company was formed in the year 1929. On the 29th August, 
1940, this Court passed an order directing that it be wound up 
compulsorily. During the eleven years the company was 
operating, it never made a profit. Each year, in fact, showed 
a loss and long before the winding up order was passed, 
the company was in a precarious position. The appellant 
was a director of the company and was also its managing 
agent. The managing agents were stated to be K. C. Pandalai 
and Company, but it is common ground that the appellant is the 
sole proprietor of that firm. In 1936 the company owed the 
appellant a sum of Rs, 16,000. The appellant held 120 pre- 
ference and 220 ordinary shares of Rs. 50 each in respect of 
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which only Rs. 15 per share had been paid up. The appellant’s 
brother, Mr. K. S. Pandalai, was also a director of the com- 
pany. He held some 200 shares and these also were only paid 
up to the extent of Rs. 15 per share. Mr. K.S. Pandalai was 
not a creditor of the company, but he had lent a considerable 
sum of money to his brother and admittedly this money was 
utilised for the purposes of the company. 


Art. 29 of the Articles of Association stated that the 
directors might, if they thought fit, receive from a member all 
or any part of the capital due upon shares held by him beyond 
the sums actually called for, and permitted the directors to pay 
interest on any stim so received. On the 15th December, 1936 
a meeting of the Board was held and was attended by the 
appellant, his brother and Mr. P. E. Raman Menon, who was 
also a director. They purported to pass the following resolu- 
tion: 

“Resolved that as per Art. 29 of the Articles of Association of the com- 
pany the Managing Agents be hereby authorised, if they think fit, to receive 
from any member willing to advance the same, all or any part of the capital 
due upon the shares held by him beyond the sums actually called for; and 
upon the amount so paid or satisfied in advance, or so much thereof as from 
time to time exceeds the amount of the calls then made upon the shares in 
respect of which such advance has been made, to pay interest at six per cent. 
per annum.” 

There can be no doubt that this resolution was passed in 
order that an arrangement might be entered into relieving the 
appellant from liability in respect of his shares. This is 
obvious from what happened on the 31st December, 1936. On 
that date the appellant purported to set off Rs. 11,900, out of 
the amount due to him from the company against what he owed 
in respect of the shares and consequently called upon the 
Registrar of Joint Stock Companies to record that his shares 
had been fully paid up. When the company went into liquida- 
tion the validity of this transaction was questioned by the 
Official Liquidator and he decided that the appellant should be 
placed on the list of contributories in respect of Rs. 11,900. 
The appellant objected and asked the Court to strike out his 
name from the list, but this Gentle, J., refused to do. The 
appellant as a director and the managing agent of the company 
was in a fiduciary position and in the circumstances the learned 
Judge held that he was not in a position to decide whether it 
was fit and proper from the company’s point of view that there 
should be this arrangement. The learned Judgé relied on the 
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decision of the Privy Council in Pratt (Bombay) Lid. M. T. 
Lid. and Sasson and Co. v. Pratt (Bombay) Ltd1, where the 
Judicial Committee held that the provisions of S.91-B of the 
Companies Act as it was before the amendment of 1936 was a 
concise statement of the general rule of equity. The Judicial 
Committee approved of these observations of the Court of 
“Appeal in England in Transvaal Lands Co. v. New Belgium 
(Transvaal) Land and Development Co?: 

“Where a director of a company has an interest as share-holder in 
another company oris ina fiduciary position towards and owes a duty to 
another company which is proposing to enter into engagements with the 
company of which he is a director, he isin our opinion, within this rule. He 
has a personal interest within this rule or owes a duty which conflicts with 
his duty to the company of which he isa director. It is immaterial whether 
this conflicting interest belongs to him beneficially or as trustee for others. 
He is bound to do as well for his cestuis que trust as he would do for himself. 
Again the validity or invalidity of a transaction cannot depend upon the 
extent of the adverse interest of the fiduciary agent any more than upon 
how farin any particular case the terms of a contract have been the best 
obtainable for the interest of the cestui que trust, upon which subject no 
enquiry is permitted.” 

When the case was before Gentle, J., it appears to have 
been accepted that the resolution of the 15th December, 1936 
was validly passed. The only point taken by the Official 
Liquidator was that the appellant could not act upon the resolu- 
tion in respect of his own shares. It is, however, manifest 
that the validity of the resolution is open to question. S. 91-B 
(1) of the Indian Companies Act, as it stood at the time read 
as follows: 

“No director shall, as a director, vote on any contract or arrangement in 
which he is either directly or indirectly concerned or interested; and if he 
does so vote, his vote shall not be counted.” 

At the time this resolution was passed there were five 
directors, but only three of them attended and two of those 
present, the appellant and his brother, were not in a position to 
vote on the question as they were personally interested. Art. 
113 fixes the quorum for a director’s meeting at three. As the 
appellant and his brother were not competent to vote and as the 
third director present, acting alone, could not give authority to 
the appellant to apply the provisions of Art. 29 the transaction 
cannot be regarded as binding upon the company. If three 
directors who had no interest in the matter had resolved that 
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the debt due to the managing agent should be set off to the 
extent of the Rs. 11,900 against the appellant’s liability on 
his shares or the company in general meeting had so decided 
the position would have been different. Itis open to a com- 
pany to agree with a share-holder to whom it owes money 
that the debt shall be set off against future calls. This is 
well settled law. See Adamsons’ casel, and In re Jones, Lloyd 
and Co., Ltd2. But here the appellant applied the provisions of 
Art. 29 without lawful authority and consequently he cannot 
take advantage of what he has done. Even assuming the 
resolution to have been lawfully passed there is still the objec- 
tion pointed out by Gentle, J. 

The appeal fails and willbe dismissed. There will be no 
order as to costs as the Official Liquidator appears in person. 

K. S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


FRESENT:—SIR ALFRED Henry LionrL Leac, Chief 
Justice AND MR. JUSTICE CHANDRASEKHARA AYYAR, 


Prabhulal Madhavlal Desai . Appellants 
' v. 

Messrs. Jeshing Bhai Bala Bhai & Respondents (Peti- 
Sons, and others. tioning-Creditors). 


Insolvency—Practice—Creditor’s petition for adjudication—Allegation of 
notice of suspension of payment made in petition and facts proving it set out 
in verifying affidavit—If sufficient compliance with law. 

Where the petition for adjudication states that the debtor has given 


„notice to his creditors that he has suspended or is about to suspend payment 


of his debts and the affidavit verifying the petition shows that this is in fact 
the case, there is compliance with the law’s requirements. 

. The petition and the affidavit should be read together and if the peti- 
tioning creditor sets out in detail the facts on which he is relying, the debtor 
can have no complaint whether the information is contained in the petition 
or the affidavit. 

C.A.P.C.S, Chettiar Firm v. V.V.R. Chettiar Firm, (1935) 1.L.R. 13 Rang. 
686 not approved, 

On appeal from the order of the Hon’ble Mr. Justice 
Krishnaswami Aiyangar dated 17th February, 1941 and passed 
in the exercise of the Insolvency Jurisdiction of the High Court 
in Application No. 284 of 1940 in I. P. No. 159 of 1940, 





1. (1874) L.R. 18 Eq. cases 670 e 2 (1889) 41 Ch. D. 159. 
* O. S. A. No. 11 of 1941, 20th August, 1941. 
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B.K.B. Naidu and S. Athmanathan for Appellant. 


T. V. Srinivasan and The Official Assignee of Madras for 
Respondents. 

The Judgment of the Court was delivered by 

The Chief Justice—-The appellant and one Ramanlal 
Trikamlal Desai carried on business in partnership in Madras 
under the style of Prabhulal Madhavlal Desai. On the 14th 
October, 1940 the first and second respondents filed a petition in 
this Court asking for an order adjudicating the appellant and 
his partner insolvents. On the 17th February, 1941 an order 
of adjudication was passed. This appeal is against that order. 
It may be mentioned that the correctness of the order has not 
been challenged by Ramanlal. 


In the petition three acts of insolvency were alleged 
namely :—(1) with intent to defeat and delay the firm’s credi- 
tors Ramanlal had absented himself from the firm’s usual place 
of business; (2) with similar intent he had secluded himself so 
as to deprive the creditors of the means of communicating with 
him and (3) the debtors had intimated that they had suspended 
payment of their dues. The learned Judge sitting in Insolvency 
(Krishnaswami Aiyangar, J.) has found that all these allega- 
tions are true. The appellant contends that the action of his 
partner in absenting himself from the place of business and in 
secluding himself cannot affect him, but he concedes, ashe must, 
that if the appellant's partner gave notice of suspension of pay- 
ment, the law allows both of them to be adjudicated. The 
appellant, however, says that there was no notice of suspension 
of payment. It is not necessary to consider whether there is 
any substance in the appellant’s first contention because it is 
obvious that in this case notice of suspension of payment was 
given. 


Before considering the evidence relating to the notice of 
suspension of payment it is necessary to deal with a preliminary 
argument advanced on behalf of the appellant to the effect that 
the petition is defective in so far as it relates to the third act of 
insolvency. The allegation in the petition is couched in these 
words: 


` “On the evening of the 5th October, 1940 the debtors intimated that they 
had suspended payment of their dues”. 


In paragraph 3 of the affidavit which was filed in support 
of the petition dt is said, i 
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“On the evening of the 5th October, 1940 the second debtor when pressed 
for payment intimated to me and Mr. Vallabhdas, a partner of Vallabhdas 
and Brothers, another creditor, that the firm was no longer in a position to 
meet its dues and that it had suspended payment of debts due by it and that 
he intended to file an insolvency petition”. 

It has been argued by Mr. Naidu on behalf of the appellant 
that the actual words used by Raman Lal should have been set 
out.in the petition and that a defect of this nature is not cured 
by anything contained in the affidavit filed in verification. In 
this connection Mr. Naidu has drawn our attention to the 
decision of the Rangoon High Court in C. A. P. C. S. Chettiar 
Firm v. V.V. R. Chettiar Firmi. In that case the petition 
merely alleged that the debtors had given notice to the 
petitioners as well as’ to their other creditors that they 
had suspended or were about to suspend payment of their 
debts, but in the affidavit which verified the petition the 
deponent made this statement: 

“I say that the debtors’ manager and kartha further told me that they 
were not in a position to pay in full to their creditors”. 

The Court held that the act of insolvency alleged in the 
petition was not couched in terms sufficiently clear and precise 
to be the basis of an insolvency petition or to justify the Court 
in passing an order of adjudication. It was also held that an 
affidavit filed in verification could not be read in conjunction 
with the petition in order to supply a deficiency in the petition 
itself. With great respect, we are unable to accept this judg- 
ment as representing a correct statement of the law. In our 
opinion technicality is here carried too far. Where the peti- 
tion states that the debtor has given notice to his creditors that 
he has suspended or that he is about to suspend payment of 
his debts and the affidavit verifying the petition shows that this 
is in fact the case, there is compliance with the law’s require- 
ments. The petition and the affidavit should be read together 
and if the petitioning creditor sets out in sufficient detail the 
facts on which he is relying, the debtor can have no complaint” 
whether the information is contained in the petition or the 
affidavit. The Court has to be satisfied that there has been 
notice of suspension of payment or that the debtor has intimated 
to his creditors that he is about to suspend payment arid the 
supporting affidavit is filed for that’ purpose. In the present’ 
case Krishnaswami Aiyangar, J., held that the petition was 
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sufficiently clearly worded and we are in full agreement with 
him. 


Turning now to the facts, the evidence is that Mr. Babu 
Bhai, a partner in the first respondent’s firm, met Ramanlal on 
the evening of the 5th October, 1940 and demanded payment 
of Rs, 7,000, which was due to his firm by the insolvents. 
Thereupon, Ramanlal replied : 


“ My firm is not in a position to pay your moneys. I am not going to pay 
any one anything. I want to file my insolvency”. 


A clearer intimation of suspension of payment is hardly 
possible to imagine; but it has been contended that the Court 
should not give these words their plain and ordinary meaning 
because Mr. Babu Bhai renewed his demand the next day. It 
is said that the renewal of the demand shows that he did not 
regard Ramanlal’s statement to him on the 5th as being an 
intimation of suspension of payment. Mr. Babu Bhai was 
asked in cross-examination why he made a demand after the 
notice which he received on the 5th October. His reply was 
that he made the demand “hoping against hope”, but that the 
statement of the day before convinced him that the insolvents 
would not pay. 

We consider that there is no substance in this appeal which 
consequently will be dismissed with costs in favour of the first 
and second respondents. The costs will come out of the estate. 


K. S. : Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;— SIR ALFRED HENRY LIONEL Leacu, Chief 
Justice AND MR, JUSTICE CHANDRASEKHARA AYYAR, 


Swaminatha Pillai saa Appellani* (Appel- 
lant) 
v. 
Krishna Fadayachi and others. «» Respondents (Res- 
pondents). 


Transfer of Property Act (IV of 1882), S. 41—Applicability of principles 
to movables—Y, one of the judgment-debtors a surety—Y discharging decree 
and getting it transferred to his benamidar—Bona fide purchaser of decree 
-for value from benamidar—Right to execute against Y—C.P Code, O.21,r. 
16—Circumvention—E fect. 

Y. was a surety for money owing by X and a decree was obtained against 
both. In order to avoid execution prqceedings being instituted against him 
ot  ''—“ a. a A 
*L, P. A. No. 36 of 1940. 20th August, 1941, 
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Y paid the decree-holder, but in order to recover the amount from X 
the principal debtor without recourse toa fresh suit he arranged with the 
decree-holder to transfer the decree to M, a benamidar for himself. M sold 
the decree for valuable consideration to K who acted in good faith and 
in ignorance of Vs interest. K sought to execute the decree against Y. 


Held, that M being Y’s benamidar the transfer of the decree to him 
meant the transfer to Y himself and Y was guilty of what in law amounts to 
a fraud to circumvent the provisions of O. 21,r. 16 of the Civil Procedure 
Code. The principle embodied in S. 41 of the Transfer of Property Act can 
be applied to movable property also. X having allowed M to hold himself 
out as the holder of the decree, Y cannot be preferred to K who bought the 
decree for valuable consideration and in good faith. Accordingly Y cannot 
avoid liability to pay the decretal amount to K, 


Decision of King, J., affirmed. 


Appeal under Cl. 150f the Letters Patent against the judg- 
ment and order of King, J., dated 17th September, 1940 and 
passed in A. A. A. O. No. 251 of 1938 preferred to the High 
Court against the order of the Court of the Subordinate Judge 
of Kuimbakonam dated 7th October, 1938 and made in A. S. 
No. 67 of 1936 preferred against the order of the Court of the 
District Munsif of Kumbakonam dated 8th August, 1936 in 
E. P. No. 424 of 1933 in O. S. No. 181 of 1929. 

T. V. Muthukrishna Aiyar for Appellant. 

A. C. Sampath Aiyangar for Respondents. 

The Judgment of the Court was delivered by 


The Chief Justice—The question involved in this appeal is 
whether the appellant shall be allowed to profit by a’scheme 
(for which he himself was responsible) to defeat the provisions 
of r.16 of O. 21 of the Code of Civil Procedure. One 
Srinivasa Aiyangar obtained a money decree against the appel- 
lant and one Idumban Chettiar. The appellant had become the 
surety for money owing by Idumban Chettiar and the decree 
was obtained in a suit filed to enforce repayment of the loan. 
In order to avoid execution proceedings being instituted against 
him the appellant paid the decree-holder, and naturally he 
desired to’ recover the amount from the principal debtor, 
Instead of adopting the proper course, which was to file a suit 
against Idumban Chettiar, the appellant arranged with the 
decree-holder to transfer the decree to one Murugesa Padayachi. 
The decree-holder, having been paid, raised no objection to this 
course. It has been established that Murugesa. was acting as 
the benamidar for the appellant, who hoped that with the decree 
standing in the name of a stranger to the suit he would be able 
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to execute it against Idumban Chettiar. The second proviso to 
r. 16 of O. 21 of the Code of Civil Procedure states that 
where a decree for the payment of money against two or more 
persons has been transferred to one of them, it shall not be 
executed against the others. As Murugesa was actually the 
appellant’s benamidar the transfer of the decree meant the 
transfer to the appellant himself. The appellant was not enti- 
tled to do something in the name of a dummy which the law 
does not allow him to do in his own name. 


While Murugesa was the ostensible owner of the decree he 
sold it to Krishna Padayachi, the respondent. The respondent 
paid Rs. 1,000 as the consideration. He had no inkling of the 
appellant’s claim and throughout acted in good faith. At any 
rate, that is the effect of the finding of the first appellate Court 
and its decision on the question of fact is binding upon us. The 
respondent having become the transferee of the decree he 
wished to execute it against the appellant and accordingly insti- 
tuted execution proceedings in the Court of the District Munsif 
of Kumbakonam. The District Munsif held that he was not 
entitled to an order in execution, but on appeal to the Sub- 
ordinate Judge of Kumbakonam this decision was reversed. 
The appellant then appealed to this Court, but King, J., agreed 
with the Subordinate Judge and dismissed the appeal. The 
present appeal has been filed under the provisions of clause 15 
of the Letters Patent, the learned Judge having given the neces- 
sary certificate. 


Mr. T. V. Muthukrishna Aiyar conceded that in obtaining 
a transfer of the decree in the name of Murugesa the appellant 
was guilty of what in law amounts toa fraud. His object was 
no doubt to escape the payment of the court-fee which a suit 
to recover from the principal debtor would involve, but in view 
of the very emphatic provision contained in the second proviso 
tor. 16 of O. 21 the appellant was clearly not entitled to do 
what he endeavoured to do. The reason given by King, J., for 
dismissing the appellant’s appeal was that he had allowed 
Murugesa to appear as the owner of the decree and consequent- 
ly the principle embodied in S. 41 of the Transfer of Property 
Act applied. That section only relates to immovable property, 
but the principle has been applied where movable property has 
been sold to a bona fide purchaser for value by the ostensible 
owner. The learned Judge in the course of his judgment drew 
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attention to the judgment in Gregg v. Wellst, That the prin- 
ciple can be applied to movable property as well as to immova- 
ble property cannot be doubted. In fact the principle is 
embodied in S. 27 of the Sale of Goods .Act. f 


Even if it were to be assumed that the appellant’s action in 
obtaining a transfer of the decree in the name of Murugesa was 
justifiable and that he can be regarded as an innocent party this 
would not help the appellant. The principle stated in Lick- 
barrow v. Mason, would then apply. Wherever one of two 
innocent persons has to suffer by the act of a third person the 
person who has enabled the third person to occasion the loss 
must sustain it. The appellant certainly allowed Murugesa to 
hold himself out as the holder of this decree and having done 
so he cannot be preferred to the respondent who bought the 
decree for valuable consideration and in full good faith. The 
appellant has only himself toblame for the position in which 
he finds himself. He could have avoided having to pay the 


-decretal amount twice over, ashe now has got to do, if he had 


not attempted to get round the provisions of O. 21, r. 16. 
We consider that the decision of King, J., is in accordance with 
law and consequently this appeal must be dismissed with costs 
in favour of the first respondent. 

K. S. Appeal dismissed. 


am m 


-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


The Nagore Durga represented by its Appellants* (Plaintiffs) 

Managing Trustees S. Sultan 

Kaliba Sahib and another. 

f VU. 
Chatram Manager Kannu Pillai ... Respondent (Defen- 

dant). 
Madras Agriculturists Relief Act (IV of 1938), S.17—Exlended period 

of limitation for recovery of rent—Availability against non-agriculturist 
tenants also. 


S. 17 of Act IV of 1938 covers any suit in respect of arrears of rent 
accrued for fasli 1345 or any prior fasli and it is not restricted to such a suit 


. filed against an agriculturist. Accordingly the section saves limitation in 


1. (1839) 10 Ad. &E, 90: 113 E.R. 35. 
2. (1787) 2 T.R. 63 at 70: 100 E.R. 35.. 
z s, A. No. 1039 of 1939, 14th August, 1941. 


11] THE MADRAS LAW JOURNAL REPORTS. 605 


respect of a suit for arrears of rent for fasli 1344 due froma non-agricul- 
turist. 4 


Appeal against the decree of the District Court of East 
Tanjore at Negapatam dated 17th August, 1939, in A. S. No. 
62 of 1939 preferred against the decree of the Court of the 
Sub-Collector of Negapatam dated 23rd February, 1939, in S. 
S. No. 77 of 1939. 

K. V. Ramachandra Aiyar for Appellants. 

R. Sundaralingam for Respondent. 

The Judgment of the Court was delivered by 

Wadsworth, J.—The only question in this second appeal is 
whether S. 17 of Madras Act IV of 1938 saves limitation in 
respect of a suit for arrears of rent for fasli 1344 due from a 
non-agriculturist. The arrears in question accrued due on the 
Ist July, 1935, the suit was filed on the 1st December, 1938, 
and would clearly be barred by limitation unless the plaintiffs- 
appellants here are entitled to the benefit of S. 17 of the Act. 
S. 17 says: 


“Notwithstanding anything contained in the Madras Estates Land Act, 
1908, or the Malabar Tenancy Act, 1929, or in any law of limitation or pro- 
cedure in force for the time being, no suit or execution proceedings in 
respect of arrears of rent accrued for fasli 1345 or any prior fasli which, 
under the existing law, would become barred between the Ist October, 1937 
and the 30th September, 1938, shall be so barred andthe Jandholder........ 
„e... Shall be entitled to file a suit or institute execution proceedings for re- 
covery thereof, on or before the 31st December, 1938.......... Ve 

Then follows a provision extending the period for filing 
suits in cases where the rent for fasli 1347 has been paid with- 
in the time stipulated and the section concludes with a proviso 
covering cases in which applications under sub-S. 4 of S. 15 
are pending on the 31st December, 1938, or the 31st December, 
1939, as the case may be, extending the period of limitation to 
two months from the date of the order on such applications. 
Now the plain language of this section covers any suit in 
respect of arrears of rent accrued for fasli 1345 or any prior 
fasli and it is not restricted to such a suit filed against an 
agriculturist. 


In Act IV of 1938 there are various sections dealing with 
decrees which are affected by the procedure under the Act. 
S. 18 deals expressly with a decree passed against an agricul- 
turist., S. 19 deals with a decree for the repayment of a debt 
which has to be scaled down on the application of an agricul- 
turist judgment-debtor. But this section certainly applies to a 
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decree which is passed against both agriculturists and non- 
agriculturists, though the relief may be confined only to the 
former. S. 20 expressly applies only to a decree passed against 
an agriculturist. Ss. 22 and 23 dealing with sales are not 
confined to decrees against agriculturists, but their operation is 
confined to cases in which the properties of agriculturists have 
beén sold. It will thus appear that under the scheme of the 
Act the Legislature has distinguished between those judicial 
proceedings which are only against agriculturists and those 
judicial proceedings not necessarily taken against agriculturists 
solely but which affect the economic position of agriculturists. 
Having regard to the distinction so made it is at least arguable 
that the use of general language in S. 17 was not accidental 
and that the fact that this section comes within an Act intended 
to benefit agriculturists and is closely connected with another 
section intended to benefit agriculturist tenants, is not of itself 
a sufficient warranty.for restricting the scope of the section 
to suits against agriculturists. Moreover the proviso to the 
section which imports the consideration of sub-S. 4 of S. 15 
may itself come into effect where a non-agriculturist has insti- 
tuted proceedings. Suppose a non-agriculturist made a deposit 


under sub-S. 40f S. 15 claiming to be an agriculturist and 


claiming the benefits of that clause and his claim is resisted (as 
we understand happened in the present case) it would be 
difficult to deny to the landholder the benefits of the proviso to 
S. 17 merely because the contest on the application under S. 15 
(4) ultimately ended in a decision that the applicant is not an 
agriculturist. The objectof S. 17 is clearly to save the land- 
holders from the necessity of filing large numbers of suits 
which would be met by payments under S. 15 and a claim for 
the cancellation of the earlier arrears. The landholders are 
permitted to stay their hands in order to give the tenants an’ 
opportunity of taking advantage of the provisions of S. 15 so 
that unnecessary litigation may be avoided. In large estates 
there will be a very obvious difficulty in ascertaining which of 
the many thousands of defaulters are entitled to the benefits of 
the Act and it is not unreasonable to suppose that the Legis- 
lature intended to discourage unnecessary litigation by allowing 
the Jandholders an extended period of limitation for all suits 
in respect of arrears of rent which are likely to be affected by 
the new statutory provisions without imposing upon the land- 
holder the necessity of ascertaining positively in every case 
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whether the defaulter would or would not be entitled to the 
benefits of the Act. 


We have therefore a section the plain words of which would 
include suits against all defaulting tenants, agriculturists or 
non-agriculturists, and the section read in its plain terms does 
not appear to run contrary to the general object of the Act. 
Nor is this interpretation of it unreasonable or improbable. In 
such circumstances there seems to be no justification for adding 
to this section words which would restrict its scope beyond the 
actual terms of the section. We are therefore of opinion that 
the appellant in this case was entitled to the benefit of S. 17 to 
save limitation in respect of arrears of rent for fasli 1344. 


We allow the second appeal with costs and remand the suit 
to the trial Court for ascertainment of the amount due for fasli 
1344 and for passing a decree in accordance with the finding. 
Court-fee paid on the Memorandum of second appeal will be 
refunded. 


K.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sir ALFRED Henry LIONEL LEACH, Chief 
Justice AND Mr. JUSTICE CHANDRASEKHARA AIYAR, 


The Province of Madras, represented Appellani* (1st Defen- 
by, the District Collector, Vizaga- dant) 
patam. 
: v.’ 
Messrs. Boddu Paidanna and Sons, Respondents (Plain- 
represented by Boddu Seetharama- tifs). 
swami. 


` Madras General Sales Tax Act (IX of 1939)—First sales of goods manu- 
factured in the Province—Tax on, is in the nature of excise duty and there- 
fore ultra vires the Provincial Legislature—Government of India Act, 1935— 
Federal List, Entry No. 45 and Provincial List, Entry No. 48, 


“The Provincial Legislature can levy a tax on the sale by a person who 
obtains the goods from the manufacturer or producer and so on when the 
goods pass from hand to hand but it has no power to tax a sale by the 
manufacturer or producer himself as this would be an imposition of excise 
duty and the assumption of a power vested only in the Centre. 


Entry No. 45 in the Federal List and Entry No. 48 in the Provincial List 
can be reconciled by reading into the latter Entry a power to tax all ‘sales 
subsequent to the sale by the manufacturer or producer, that is, when the 
property in the goods has passed beyond the manufacturer or producer and 


the goods have become part of the general stock of the Province. 
a 
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Notwithstanding that the tax imposed by the Madras General Sales Tax 
Act is based on turnover it is in facta tax on sales and in so far as it 
imposes a tax on first sales of goods manufactured or produced within thè 
Province it is ultra vires the Provincial Legislature: 


Appeal against the decree of the Court of the District 


Munsif of Vizianagaram dated 25th November, 1940 and 


made in O.S. No. 128 of 1940. 

The Advocate-General (Sir A. Krishnaswami Aiyar) and 
N; Rajagopala Aiyangar for Appellant. 

T. R. Venkatarama Sastri instructed by King and 
Partridge, V. Govihdarajachari and V. V. Raghavan for Res- 
pondents. 

The Judgment of the Court was delivered by 

The Chief Justice.—This appeal arises out of a suit filed by 
the respondents in the Court of the District Munsif of Vizia- 
nagaram for a declaration that the Madras General Sales Tax 
Act, 1939, and the Turnover and Assessment rules framed 
thereunder are ultra vires the Provincial Legislature, a per- 
manent injunction restraining the Provincial Government from 
collecting any tax from the respondents on the sales by them of 
groundnut oil and groundnut cake and an -order directing the 
refund of Rs. 163-11-0, the amount which the respondents 
alleged they had been unlawfully compelled to, pay in respect 
of sales of groundnut oil and groundnut cake during the month 
of October, 1939. The respondents are members of a joint 
Hindu trading family carrying on business at Vizianagaram. 
They purchase groundnuts in the shell, and having decorticated 
the nuts they proceed to extract the oil from the kernels for 
the purpose of sale. Out of the residue they make groundnut 
cake, which they also sell. The assessing authority constituted 
by the Madras General Sales Tax, Act assessed the respondents 
to the tax imposed by the Act both in respect of their purchases 
of groundnuts and their sales of groundnut oil and groundnut 
cake. The assessing authority regarded the business of manu- 
facturing groundnut oil and groundnut cake as distinct from 
their business as buyers of groundnuts. 

The Government of India Act, 1935, vestsin the Central 
Legislature the power of imposing duties of excise on goods 
manufactured or produced in India, subject to certain excep- 
tions which do not include the goods dealt in by the respon- 
dents. The power of imposing taxation on the sale of goods 
is given to the Provincial Legislatures. When the respon- 
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dents first came into Court their case was that a tax on 
the sale of goods is in all cases an excise duty and there- 
fore the Madras Legislature had exceeded its power in 
enacting the General Sales Tax Act. In view of the decision 
of the Federal Court In re The Central Provinces and Berar 
Act XIV of 19381, where it was held that an Act of a Pro- 
vincial Legislature levying a tax on retail sales of motor 
spirit and lubricants was not ultra vires the Provincial Legis- 
lature, it was impossible for the respondents to maintain that 
the Madras General Sales Tax Act was invalid in its entirety, 
but the question whether a tax on the first sale of goods manu- 
factured or produced within the Province constituted an excise 
duty remained open to them. Consequently at the hearing the 
respondents confined themselves to this question in their attack 
on the validity of the Act. The respondents also raised the 
question whether the assessing authority was entitled to impose 
the tax both on their purchases of groundnuts and their sales 
of groundnut oil and groundnut cake, relying here on a proviso 
to S. 3 of the Act to the effect that in respect of the same tran- 
saction the buyer and the seller shall not both be taxed, but 
only one of them, and that when the amount for which goods 
are bought by a dealer has been included in his turnover, the 
amount of the sale price shall be excluded. They averred that 
the goods which they bought and the goods which they sold 
were the same goods and therefore they could not be taxed 
both as buyers and sellers. 


The District Munsif held that a tax on the first sale of 
goods manufactured in the Province was an excise duty 
within the meaning of the Act and consequently granted a 
declaration to the effect that the Act and the rules framed 
thereunder in so far as they impose a tax on such sales are 
ultra vires the Provincial Legislature. The District Munsif 
did not grant an injunction, because he considered that there 
could be no réasonable doubt that the Provincial Government 
would honour a decree of a Court of law, and naturally this 
has been accepted to be the case. The District Munsif also 
accepted the respondents’ plea that groundnut oil and groundnut 
cake were for the purposes of the Act the same goods as the 
groundnuts out of which they were made and therefore the 
respondents could not, in any event, be taxed both on their pur- 
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chases of groundnuts and on their sales of the goods made 
therefrom. The result was that the claim for a refund of the 


“Rs. 163-11-0 was accepted by the District Munsif. 


The Provincial Government appealed to the District Court 
of Vizagapatam, but the Advocate-General of Madras applied 
for an order transferring the appeal to this Court. The appli- 
cation was not opposed and in view of the importance of the 
case this Court granted the application. The appellant’s con- 
tentions may be summarised as follows: 


(1) An excise duty implies only a tax on the manufacture or produc- 
tion of goods before they leave the hands of the manufacturer or producer 
and as sucha tax can be imposed before any sale takes place, there is no 
conflict of power. The Federal Legislature has free scope to impose an 
excise duty before a sale takes place, leaving the Provincial Legislature the 
power to impose a tax when a sale in fact takes place. 


(2) The tax imposed by the Madras General Sales Tax Act is a tax on 
turnover and such a tax cannot be classified as an excise duty. 


(3) The rules framed under the Act are inira vires and the respon- 
dents have not been subjected to double taxation, the two sides of their 
business being quite distinct. 

(4) While a suit will lie fora declaration that the Act and the rules 
are ultra vires, if intra vires the validity of an assessment can only be raised 
before the tribunals constituted by the Act and not in a Court of law. 


While not disputing that the rules fall within the scope of 
the Act, assuming the Act to be intra vires, the respondents 
join issue on all these contentions. The most important ques- 
tion is the first of those just enumerated. Ifa tax on the first 
sale of goods manufactured or produced within the Province is 
an excise duty then the Act is ultra vires to this extent, and 
there is a corresponding defect in the rules framed under the 
Act, which means that the respondents cannot lawfully be 
taxed on their sales of groundnut oil and groundnut cake, and 
the third and fourth questions will not arise. The third ques- 
tion is bound up with the first. In the course of the hearing, 
Mr. Venkatarama Sastriar intimated that his clients were only 
concerned with the levy of the tax on their sales. 

The entry in the Federal List relating to duties of excise 
is Entry No. 45, which reads as follows: 


“ Duties of excise on tobacco and other goods manufactured or produc- 
ed in India except— 
(a) alcoholic liquors for human consumption; 
(b) opium, Indian hemp and other narcotic drugs and Harness nón- 
narcotic drugs; 
(c) medicinal and toilet preparatipns containing alcohol, or any sub- 
stance included in sub-paragraph (b) of this entry.” . 
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The power of imposing excise duties on thé excepted goods 
is given to the Provincial Legislature by Entry No. 40 of the 
Provincial List. If such goods are manufactured or produced 
in the Province the Provincial Legislature may levy ‘duties of 
excise’ on them; if manufactured: or produced elsewhere in 
India it may impose “countervailing duties” at the same or 
lower rates. The Entry in the Provincial List regarding taxes 
on sales is Entry No. 48 and isin these words: 

“ Taxes on the sale of goods and on advertisements”. 

The question of what is meant by a duty of excise was fully 
‘ discussed in the judgments of the Federal Court in The Central 
Provinces Case1. Broadly speaking, an excise is a duty imposed 
on goods manufactured or produced in the country as opposed 
to a customs duty, which is levied on goods imported from other 
countries, but this broad distinction will not suffice here. Inthe 
United Kingdom such taxes as the entertainment tax: and the 
dog tax are regarded as duties of excise, and so are licence 
fees. Therefore a tax on the sale of goods manufactured or 
produced within the United Kingdom would undoubtedly- fall 
within the definition of excise, but it is to be remembered that 
in the United Kingdom there is no division of legislative 
powers. Parliament stands alone. According.to Blackstone, 
[Stephen’s Commentaries (1928) edition, Vol. IV, page 420] 
and economists excise duties may be imposed at any stage from 
manufacture to consumption, as was pointed out in The Central 
Provinces Caset, although Gwyer, C.J., maintained that the 
primary and fundamental meaning in English of an excise duty 
is still that of'a tax on articles produced or manufactured in 
“the taxing country and intended for home consumption and that 
the Government of India Act, 1935 did'not intend to give the 
words ‘duties of excise’ an extended meaning. The learned 

‘Chief Justice of India observed (page 47 ve 
“ In my opinion the. power to: -make laws with respect to duties of excise 
“given by the Constitution Act to the Federal Legislature is to be construed 
as a power-to impose duties of excise upon the manufactuter or producer 
of the excisable articles, or at least at the stage of, or in connexion With, 

manufacture or production and extends no further.” 

He did not, however, proceed to discuss the problem 
whether a tax on the first sale, that is, the’sale by the manu- 
facturer or producer, is a duty, imposed in connection with the 
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manufacture or production, because the question did not arise 
in that case. 


Sulaiman, J., was also of the opinion that the wider mean- 
ing given by commentators and economists and accepted in 
England may be inapplicable to the Indian Constitution and in 


the course of his judgment said (page 77): 


“ The essence of a tax on goods manufactured or produced is that the 
right to levy it accrues by virtue of their manufacture or production. It is 
immaterial whether the goods are actually sold or consumed by the owner 
or even destroyed before they can be used. If adutyis imposed on the 
goods manufactured or produced when they issue from the manufactory, 
then the duty becomes leviable independently of the purpose for which they 
leave it and irrespective of what happens to them later. On the other hand, 
a duty on the sale of goods cannot be levied merely because goods have been 
manufactured or produced. Nor can it be levied merely because the goods 
have been consumed or used or even destroyed. The right to levy the duty 
would not atal! come into existence before the time of the sale. It cannotat 
all be levied unless the goods are actually sold, and may not be leviable if 
they are transferred in some other form. Thusa duty on goods manufac- 
tured or produced is distinct and separate from and independent of a duty on 
their sale and, (except probably at the stage of the first sale) there seems to 
be no good reason why the two may not co-exist without overlapping.” 


In excepting the first sale, Sulaiman, J., had in mind the 
decision of the High Court of Australia in The Commonwealth 


and Commonwealth Oil Refineries Lid. v. South Australia, 
to which we shall refer presently. 


In the opinion of Jayakar, J.,a tax on the sale of goods 
manufactured or produced in a country is an excise duty, but 
he considered that by the insertion of Entry No. 48 in the 
Provincial List Parliament meant to reserve to the Provincial 
Legislature the power of imposing a tax on sales for the pur- 
poses of consumption, and the only question in The Central 
Provinces Case®, was whether a tax levied by the Provincial 
Government on the sale to the consumer was lawful. Jayakar, 
J., laid great stress on Entry No. 16 in Schedule I of the 
Devolution Rules made under S. 45-A of the previous Govern- 
ment of India Act. The relevant portion of that entry read as 
follows: 

“16. Excise, that is to say, the control of production, manufacture, 
possession, transport, purchase and sale of alcoholic liquor and intoxicating 


drugs and the levying of excise duties and licence fees on or in relation to 
such articles.” 





1, (1927) 38 Com.L.R* 408. 
2. (1939) 1. M.L.J. (Supp.) 1: (1939) 1 F. C.R. 18. 
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The learned Judge considered that there was no escape 
from the conclusion that the definition of “excise” in Entry 
No. 16 of the Devolution Rules and the expression “duties of 
excise” in Entry No. 40 of the Provincial List in the present 
Act bear a wide signification, and include all duties levied on 
the consumption of the excisable commodity in the Province at 
any stage from production to sale. He expressed his conclusion 
in these words (page 116): 


“On a careful review of the whole question, I am therefore inclined to 
hold that Parliament intended: 


(1) That, as regards goods centrally excisable, taxes on their sale 
within the Province for purposes of consumption, when such taxes are in no 
way connected with their production, manufacture, etc., within the Province, 
but are imposed on their sale in the Province merely as existing articles of 
trade and commerce, should be exclusively within the competence of the 
Provincial Legislature. 

(2) That, save as aforesaid, all duties of excise on those goods 
whether levied and collected at the stage of manufacture, production or any 
subsequent stage upto consumption (exclusive of sale in the Province as 
stated above), should remain exclusively within the competence of the 
Centre. A corollary of this rule will be that the residuary powers, if any, of 
levying and collecting excise duties on those goods (save on their sales as 
aforesaid) will remain exclusively within the competence of the Central 
Legislature”. 

As we read the judgments delivered in the Central Provin- 
ces Caset, the learned Chief Justice of India was of the opinion 
that a tax on the sale of a commodity cannot be an excise duty 
unless it is connected with its manufacture or production, but 
he expressed no opinion on whether a tax on the sale by the 
manufacturer or producer should be classified as an excise duty. 
Sulaiman, J., was substantially in agreement with the learned 
Chief Justice in his definition of excise duty, but he thought it 
probable that a tax cn the first sale should be classified as an excise 
duty. Jayakar, J., was definitely of the opinion that a tax on 
the first sale was an excise duty and taxes on subsequent sales, 
excluding the last sale, should be similarly classified. He made 
an exception in the case of the last sale, because Entry 
No. 48 in the Provincial List indicated that this was the inten- 
tion of Parliament. It cannot be disputed, in fact it has been 
conceded by both sides, that the judgments of the Federal 
Court in The Central Provinces Casel, leave open the question 
whether a tax on the sale by the manufacturer or producer 
constitutes an excise duty, but, of course, even when obiter 
re re al re 

1. %1939) 1 M.L.J. (Supp.) 1: (1939) 1 F.C.R. 18. 


The 
Province 
of Madras 


Ve 
Paidanna 
& Sons. 


Leach, C.J. 


The. 
Province 
of Madras 
v, 


Paidanna 
& Sons, 


Leach, C.J. 


614 THE MADRAS LAW JOURNAL REPORTS, [1941 


the observations of the Federal Court must be treated with 
great respect. . ; 


At this stage it will be convenient to discuss the judgments. 
delivered by the High Court of Australia in The Common- 
wealih and Commonwealth Oil Refineries Lid. v.South Australia.1. 
The constitution of the Australian Commonwealth has been 
built on different lines from those of the Indian constitution 
and in interpreting the Government of India Act, 1935 the 
Court can only have regard to the provisions contained therein; 
but this does not mean that the Court is precluded from exami- 
ning the judgment in The Commonwealth and Commonwealth 
Oil Refineries Lid. v. South Australia}, in order to see whether 
they throw light on the meaning to be attached to the words 
“excise duties” used in the Government of India Act, 1935, and 
we consider that these judgments do render great assistance in 
solving the first of the problems with which this Court is now 
confronted. The Act of the South Australian Parliament 
imposed a tax of three pence on every gallon of motor spirit 
sold within the State (excluding spirits sold for delivery in or 
transportation to any place outside the State) and the vendor 
was authorised to add the amount of the tax to the price agreed 
to be paid. Six of the seven judges who constituted the Court 
were of the opinion that the Act was ultra vires, because it 
violated the power of the Commonwealth Parliament to impose 
duties of excise. With the one exception the learned Judges 
were all of the opinion that a tax on the first sale amounted to 
an excise duty. The basis of their decision was that a-tax on 
the first sale was a tax on the production of the article. 


In citing this case and in an endeavour to find support for 
his argument that even a tax on the first sale is not an excise 
duty the learned Advocate-General laid great stress on-this 
passage in the judgment of Isaacs, J., (page 426): 


“ Licences to sell liquor or other articles may well come within an excise 
duty law, if they are so connected with the production of the articles sold or 
are otherwise so imposed as in effect to be a method of taxing the production 
of thearticle. Butif in fact unconnected with production and imposed 
merely with respect to the sale of the goods as existing articles of trade and 
commerce, independently of the fact of their local production, a licence or 
tax on the sale appears to me to fall into a classification of Governmental 
power outside the true content of the words “excise duties” as used in 
the Constitution. Such taxing regulations are, in my opinion, not “with- 








_ 1. (1927) 38 Coit-L.R. 408. à 
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drawn” from the States, however they might standin presence of relevant 
Commonwealth Legislation respecting foreign or inter-state trade. I agree 


with the reasoning in Peterswald v. Bartley*. Therefore, if the taxation by 


the State Act under S. 4 were simply où motor spiritas an existing subs- 
tance in South Australia and not subject to any foreign or inter-state ope- 
ration of trade or commerce it would not be open to the challenge here made. 
That, however, is not the nature of the Legislation”. 

These remarks do not help the learned Advocate-General. 
The distinction which Isaacs, J., here draws is the distinction 
between the stage of production and the stage when the goods 
produced have become part of what has.been described as the 
general stock of the Province. In other words, if the. tax is 
imposed while the goods are in the hands of the producer, itis a 
taxon the production and therefore an excise duty; but if 
the tax is imposed after the goods have left his hands it is not. 
This is made clear by the following passage in the judgment of 
Isaacs, J., (page 430) : 

“The first sale of motor spirit, after its production either by primary or 
later processes, is naturally and in the ordinary course of business a sale by 
the producer, and a sale by him is certainly included. A tax on that sale, so 
described, is essentially a burden and a tax on the production of the goods» 
Production of motor spirit is with a view to sale; and the tax, having direct 
reference to a sale so described as to be intimately related to production, is a. 
matter which affects the producer as such, because it burdens the trade for 
which his production is the essential preparation, A tax laid expressly on 
the production alone of goods would affect every one who produced them 
even for personal use or consumption. But it isall one in reality whether 
the tax is expressed to be on production followed by sale, or, as here, on the 
sale immediately following production”. ‘ 

Higgins, J., also said that a tax on the sale of an article 
is a tax on the article itself and in accepting the definition in 
Mill’s Political Economy, 4th Edition, Vol. II, page 434, that 
“taxes on the sale of consumable commodities are simply taxes 
on those commodities”. Starke, J., said the same thing. 

The learned Advocate-General has accepted the proposition 
stated by the learned Chief Justice of India in The Central 
Provinces Case2, that a tax connected with the manufacture or 
production of goods within the Province constitutes an excise 
duty, and in our opinion, the correctness of the proposition is 
not open to doubt. Therefore what the Court has to decide, in 
the first place, is whether a tax on the sale of goods by the 
manufacturer or'producer is so connected with their manufac- 
ture or production as to amount to an excise duty. The High 
Court of Australia has said that a tax imposed on the first sale 
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of goods is so connected with their production that it isan ex- 
cise duty and no reason has been advanced in the course of the 


- arguments in this case to induce us to think otherwise. The 


tax operates on the goods themselves and it is imposed before 
they leave the hands of the manufacturer or ‘producer. In thé 
normal course he is certainly not going to part with his goods 
until a contract of sale has been entered into. This being. the 
case it seems to us that the tax is intimately connected with the 
manufacture or production of the goods. We hold that a 
Provincial Legislature in India has no power to tax a sale by 
the manufacturer, or producer as, for the reasons given, this 
would mean the imposition of an excise duty and the assump- 
tion of power vested only in the Centre. 


Where an entry in the Provincial List overlaps an entry in 
the Federal List, the Federal List must prevail. Where the 
interests can be reconciled this must be done, because obviously 
Parliament could never have intended that there should be a 
conflict. Entry No. 45 in the Federal List and Entry No. 48 
in the Provincial List can be reconciled by reading into Entry 
No. 48 of the Provincial List a power to tax all sales subse- 
quent to the sale by the manufacturer or producer, that is, 
when the property in the goods has passed beyond the manufac- 
turer or producer and the goods have become part of the 
general stock of the Province. On this basis the Provincial 
Legislature can levy a tax on the sale by the person who 
obtains the goods from the manufacturer or producer and so on 
when the goods pass from hand to hand. It has been said that 
there is nothing to prevent the manufacturer or producer 
opening a shop to sell his goods retail. This is so, but it is 
exceptional and as pointed out by Sulaiman, J., on Privy 
Council authority it is the pith and substance of the Act which 
is the decisive factor. 

It is now necessary to decide whether the Madras General 
Sales Tax Act does impose a tax on first sales. The learned 
Advocate-General has said that the tax is is imposed ona 
dealer’s turnover and that itis not in reality a taxon sales. In this 
connection he has pointed to an argument advanced by the Ad- 
vocate-General of India in The Central Provinces Case}, to the 
effect that the only power given to the Proviricial Legislature 
by Entry No. 48 isa power to impose a tax on turnover. The 


tC AA aana 
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contention of the Government of India was that the Central 
Provinces and Berar Sales of Motor Spirit and . Lubricants 
Taxation Act constituted an infringement of the power of the 
Central Legislature and the argument of the learned Advocate- 
General of India was advanced in support of this contention. 
The Federal Court refused to accept the argument, but this 
does not mean that this decision implied. that a tax on turnover 
does not mean a tax on sales, Under the Madras General 
Sales Tax Act,. the tax is undoubtedly based on the dealer’s 
turnover. ‘Turnover’ is defined by S.2 (1) as meaning the 
aggregate amount for which goods are either bought by or sold 
by a dealer, whether for cash or for deferred payment or other 
valuable consideration, provided that the proceeds of the sale 
by a person of agricultural or horticultural produce grown by 
himself or grown on land in which he has an interest, whether 
as owner, usufructuary mortgagee, tenant or otherwise, is 
excluded from his turnover. By an amending Act, which 
received the assent of the Governor on the 4th March, 1940, 
the tax is now Rs. 4 per month if a dealer’s turnover does not 
exceed Rs. 20,000 and one-quarter of one per cent. of the turn- 
over if it exceeds Rs. 20,000. Any dealer whose turnover in 
any year is less than Rs. 10,000 is not liable to pay the tax for 
that year. 


A tax on a dealer’s turnover is, in effect, a tax on his pur- 
chases or sales as the case may be. Whether the Legislature 
makes him pay a tax on each transaction or whether it makes 
him pay alump sum when the sales for a particular period 
have been ascertained, the result is the same—a tax on his pur- 
chases or sales, The-whole includes the part. And the. very 
title given to the Act implies that it is a taxon sales. More- 
over it is to be remembered that a Legislature cannot do 
indirectly that which it has no power to do directly. In fact the 

learned Advocate-General did.not appear to be pressing his 
second point, although he did suggest that the Court should 
„accept the contention of the learned Advocate-General of 
India in The Central Provinces Caset that Parliament merely 
intended to give to the Provinces the power to impose a tax on 
turnover and not a power to tax individual, transactions, but in 
doing so he overlooked the fact that the decision in The Central 
_ Provinces Casel makes such an argument untenable. Notwith- 
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standing that the tax imposed by the Madras “General Sales 
Tax Act.is based on turnover, we hold that it is in fact a tax on 
sales and that in so.far as it imposes:a’ tax on the first sales of 
goods manufactured or produced within the Province, it is 
ultra vires thè Provincial Legislature. This means that we 
consider that in calculating a dealer’s turnover for the purposes 
of the Act the sale by him of goods which he has manufactur- 
ed or produced must be excluded. 


“In view of these findings it is not necessary for us to 
jedide the third and fourth questions stated’ by the learned 
Advocate- General. 


As it has not been suggested that in ordering the refund 
of Rs. 163-11-0 the District Munsif committed any error, 
assuming his decision on the main issue to be correct, ‘the 
decree passed by him will stand. Consequently the appeal will 
be dismissed with costs and a certificate for two counsel grant- 
ed. A memorandum of cross-objections has been filed, by the 
respondents, but they have not pressed it and it will also be 
dismissed, in this case without costs. 


As this judgment involves a substantial question of law as 
to the interpretation of the Government of India Act, 1935, a, 
certificate will issue in accordance with the provisions of. S. 205 
of that Act. ; AN 

K.S. Ni ~ Appeal dismissed. 


IN THE HIGH COURT OF. JUDICATURE AT MADRAS: 


PRESENT:—SIR ALFRED Henry LioneL Leacu, Chief 
Justice AND MR. JUSTICE CHANDRASEKHARA AYYAR, 


Nallappa Goundan `’ .. Petitioner* (Accused) 
v, ; 
Chinnarmmal ' ` we ‘Complainant, 

Criminal Procedure Code (V of 1898), S. 195—Defamation by person in 
the witness-box—Complaint—If to be filed by the Court in ape the state- 
meni was made. 3 

The. provisions of S. 195, Criminal Procedure Code, do not THN to 
defamation and a person who is defamed by a witness when.-in the witness- 
hox is at liberty to file a complaint against the defamer under the provisions 
of the Indian Penal Code. The mere fact that the defamation is committed 
inor. in relation to, criminal proceedings in a Court: isnot a reason for 
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requiring the sanction of that Court or for requiring that Court to prefer a 
complaint. 

Shanmughasundaram Pillai v. Manicka Mudaliar, (1939) 1 M.L.J. 412, 
overruled. 

Venkataramanjulu Chetti v. Kanniah Chetti, 1933 M.W.N. 1263 and 
Tiruvengada Mudali v. Tripurasundari Ammal, (1926) 51 M.L.J. 112: LL.R. 
49 Mad. 728 (F.B.), followed. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 
to revise the judgment of the Court of Session of the Trichino- 
poly Division dated 18th September, 1940 and passed in C. A 
No. 66 of 1940 preferred against the judgment of the Court 
of the Joint Magistrate, Karur, in C. C. No. 64 of 1940. 

G. Gopalaswamy for Petitioner. 

Complainant not represented. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Order of the Court was pronounced by 

The Chief Justice.— The petitioner was convicted by the 
Joint Magistrate of Karur under S. 500 of the Indian Penal 
Code for the defamation of his wife. He was ordered to pay 
a fine of Rs. 100 and in default of payment to undergo simple 
imprisonment for three months. The defamatory words had 
been uttered by the petitioner when giving evidence in support 
of a complaint filed by him to the effect that his wife had been 
guilty of theft. Inthe course of his evidence in support of the 
complaint he accused his wife of unchastity. They had 
quarrelled and she was living separately, but in the same 
building. The conviction of the petitioner was confirmed 
by the Sessions Judge of Trichinopoly on appeal. The 
petitioner now asks this Court to set aside the conviction on the 
ground that a complaint of ‘defamation which is based on a 
statement in Court can only be filed by the Court in which the 
statement was made. There are conflicting decisions of this 
Court on the question. In three cases Lakshmana Rao, J., has 
expressed the opinion that the complaint must be filed by the 
Court, while Burn, J., has expressed an opinion to the contrary, 

The first of the decisions by Lakshmana Rao, J., was given 
in Shanmughasundaram Pillai v. Manicka Mudaliar?. In that 
case the petitioner charged the son-in-law of the respondent 
with theft of certain documents and records and in an affidavit 
filed in support of an application for a search warrant stated 
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that some of the articles had been secreted in the house of the 
respondent. A search warrant was issued and in accordance 
with this authority the respondent’s house was searched. 
Nothing was, however, found there and the son-in-law was 
ultimately discharged. The learned Judge considered that as 
the complaint of defamation was founded on false evidence the 
offence would fall within S. 193 of the Penal Code and was 
only cognizable on a complaint by the Court. In support of his 
order Lakshmana Rao, J., relied on the decision of this Court 
in Appadurai Nainar In rel, to which reference will be made 
presently. The learned Judge expressed a similar opinion in 
Ganapati Asari v. Kuppuswami Asari? and in Ramaswami 
Konar v. Nachiar Ammal8. 


The opinion of Burn, J., was stated in Venkataramanjulu 
Chetti v. Kanniah Chetti4 and is to be gathered from the fol- 
lowing excerpt from his judgment: 


“The mere fact that the defamation is committed in, or in relation to, 
criminal proceedings in a Court is not a reason for requiring the sanction of 
that Court or for requiring that Court to prefer a complaint 
The petitioner in this case has complained of the acts which have, according. 
to him, caused harm to his reputation; he has no concern with the same acts 
in so far as they may have constituted an offence against public justice.” 


The provisions of S. 195 of the Code of Criminal Proce- 
dure do not apply to defamation. This Court has held in 
Tiruvengada Mudali v. Tripurasundari Ammal5, that a person 
who is defamed by a witness when in the witness-box is at 
liberty to file a complaint against his defamer under the provi- 
sions of the Indian Penal Code. When such a right exists it 
can only be taken away by an express statutory provision to 
that effect. There is nothing in S. 195 of the Code of Crimi- 
nal Procedure, or in any other part of that Code, or in any 
other enactment which takes away this right. 

We consider that an examination of the judgment in 
Appadurai Nainar, In re,1 does not render real support for the 
opinion that when a person is defamed in evidence given in. 
support of an offence which falls within the purview of S. 195 
of the Code of Criminal Procedure, the Courtin which the de- 
famation takes place must lay the complaint charging the witness 
with defamation. In Appadurai Nainar, In re,1 the facts were 


1, (1935) 69 M.L.J. 812: 1.L.R. 59 Mad. I 
2. (1939) IM.L.J. 614: 1939 M.W.N. 320 
3, (1940) 2 M.L.J. 491: 1940 M.W.N® 867. 4. (19 PA oe 1263. 
5. (1926) 51 M.L.J. 112; LL.R. 49 Mad. 728 (F. 
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these. A Civil Court had held that a promissory note had been 
fabricated and had dismissed the suit. Thereupon the defen- 
dant, without asking the aid of the Civil Court, filed a com- 
plaint charging the maker, the writer and the attestors of the 
instrument with forgery, an offence falling in the circum- 
stances within. the mischief of S. 195 of the Criminal Procedure 
Code. On a preliminary objection being taken to the effect 
that the maker of the instrument could not, in view of the pro- 
visions of S. 195 (1) (c) of the Criminal Procedure Code, be 
charged, except on the complaint of the Court, the complaint so 
far as the maker was concerned was dismissed, but the Magis- 
trate proceeded with the charge against the attesting witnesses. 
Madhavan Nair and Burn, JJ., held this to be wrong and stated 
that parties should not be allowed to evade the provisions of 
S. 195 (1) (b) of the Code of Criminal Procedure by filing a 
complaint under another provision of the Penal Code if an off- 
ence under S. 193 of that Code or of any other of its sections 
mentioned in S. 195 (1) (b), Criminal Procedure Code, had 
been committed. In that case the complaint was based ona 
forged instrument which had been given in evidence, and we do 
not read the judgment as placing in the same category a charge 
of defamation which is an entirely personal matter. That 
question was not under consideration. 


We consider that the opinion expressed by Burn, J., in 
Venkataramanjulu Chetti v. Kanniah Chetti, is preferable and 
itis to be remembered that Burn, J., was a member of the 
Bench which decided Appadurai Nainar In re. It is also in point 
to mention that the opinion of Burn, J., in Venkataramanjulu 
Chetti v. Kanniah Chetti! accords with a much earlier decision 
of this Court and one given by a Bench. (See Krishna Rao v. 
Appasami Aiyar3,) There a Magistrate had held that the 
sanction of the Court was required to a proceeding for defama- 
tion in respect of a statement made in Court and as sanction 
had not been accorded dismissed the complaint filed by the 
person alleged to have been defamed. The complainant applied 
to this Court to correct the order in revision and this was done. 
In fact no attempt was made to support the Magistrate's order 
which was described by this Court as being untenable. 
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It may be mentioned that opinions which have been expres- 
sed by other High Courts support the opinion of Burn, J. See 
Satish Chandra Chakravarthi v. Ram Dayal Del, Mohamed Isa 
v. Nazim Hussain®, Mst. Bima v. Crown? and Chotelal v. Phul- 
chand.4 


The petition will be dismissed. 


K. S. Petition dismissed. 


[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry LIONEL Leacu, Chief 


‘Justice, Mr. JUSTICE KrisHNASWAMI AIYANGAR AND MR. 


JUSTICE CHANDRASEKHARA AYYAR. 
Hamidgani Ammal (one of the L. Rs. Appellant* (Plain- 


of the deceased first respondent) tif) 
v. 
Ammasahib Ammal (died) and Respondents ( Defen- 
others dants 1 and 3 and 
L. Rs. of 4th 
Defendant). 


Civil Procedure Code (V of 1908), S. 47—Scope—Legal representative 
added in execution proceedings—If bound to set up his independent title— 
Right of separate suit to establish title—Not barred by S. 47. 

When a person comes into Court in execution proceedings as the legal 
representative of a deceased’party he cannot question the decree which has 
been passed. If the decree concerns property in which he claims an interest 
the decree will not be binding upon him unless he was a party to the suit. If 
he was not a party to the suit or (as in the present case) he had been dismis- 
sed from the suit his rights will be entirely unaffected and he will be in a 
position to enforce them ina suit instituted by him for that purpose. 

Kuriyali v. Mayan, (1883) I.L R. 7 Mad. 255 overruled. 

Kumaretta Servaigaran v, Sabapathy Chettiar, (1906) 16 M.L.J. 545: I.L. 
R. 30 Mad. 26, Zamindar of Karvetnagar v. Trustee of Tirumalai Tirupathi, 
etc., Devasthanams, (1909) 19 M.L.J. 401: I.L.R. 32 Mad. 429 and Kelu Achan 
v. Parasu Pattar, (1916)5 L.W. 158 and Lekshmadu v. Ramudu, L.L.R. (1940) 
Mad. 123, followed. 


Appeal against the decree of the Court of the Sub- 
ordinate Judge of Tiruvarur in A. S. No. 55 of 1936 preferred 


‘against the decree of the Court of the District Munsif of 


Tiruturaipundi in O. S. No. 39 of 1935. 





iS _ 1, (1920) I.L.R. 48 Cal. 388 (S,B.). 7 
_. 2 LLR. (1940) All. 314. | 3. LLR. (1937) Nag. 338, 
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K. V. Ramachandra Aiyar for Appellant. 


P.V. Rajamannar and R. Sundaralingam for Respon- 
dents. 


This appeal coming on for hearing, the Court, (Abdur 
Rahman, J.) made the following 


ORDER OF REFERENCE TO THE FULL BENCH.* 

The suit out of which the present appeal arises was one for 
possession of 7/72 share in the suit properties on the ground that 
the plaintiff and defendants 1 to 3 are the heirs of one Zainambu 
Nachial. The suit lands were originally sold by one Habib 
Muhammad Maracair on the 15th August, 1879, under Ex. A to his 
step-mother Bathuma Ghani (Fatima Ghani) but the vendor got a 
power-of-attorney Ex. C on the 21st May,1885 from his step-mother 
and looked after them in that capacity. Fatima Ghani bequeathed 
these properties to her brother Manjur Sah’s (Manzur Shah) 
daughter’s children Sainambu Nachial (Zainab Bi) and Amma 
Sahib Ammal who were girls of 7 and 5 respectively at the time 
when the bequest was made. These minors’ names appear to have 
been brought on the revenue records in pursuance of the gift and 
they were shown to be in possession as owners (Exs. D and E). 
Habib Mohammad Maracair, the original vendor of these lands, 
as will be seen from the pedigree table in the District Munsif’s 
judgment, was no other than the father of these minors, Having 
got the property as the agent of his step-mother, he began to manage 
them on behalf of his own children subsequently. Zainambu 
Nachial died in 1921 after she had been married to the second 
defendant leaving her surviving a son (defendant 3), a daughter 
(the plaintiff), Habib Muhammad Maracair (father) and the 
second defendant (husband). Habib Muhammad Maracair appears 
to have exceeded his rights and entered into a contract with the 
fourth defendant to sell the whole of the property that he had once 
sold io Bathuma Ghani in 1879 and in which he had become -a 
sharer on account of his daughter Zainambu Nachial’s death. <A 
suit for specific performance of the contract on the basis of that 
agreement to sell was brought against him '(O. S. No. 12 of 1931) 
in the Court of the Subordinate Judge of Negapatam. The plain- 
tiff disputed her father’s right to convey the whole of the property 
and asked to be impleaded as a party to that suit. She was im- 
pleaded in spite of the plaintiff’s objection but on an issue raised on 
that point, she was held by the Court at the time when the judg- 
ment (Ex. II) was: pronounced to be neither a necessary nor a 
proper party. Habib Muhammad Maracair died after this decree 
Tama aana aaa Ee 
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had been passed and the plaintiff and the other heirs were brought 
on the record as legal representatives in E. P. No. 79 of 1934. 
Apparently in view of the decision by the Subordinate Judge of 
Negapatam holding the plaintiff. to be neither a necessary nor a 
proper party, the plaintiff remained ex parte and did not contend 
that her father had no right to alienate the whole of the property in 
excess of his share under the Mahomedan Law which he had got 
as an heir to his daughter Zainambu Nachial. She brought, on 
the other hand, the present suit. One of the points taken in defence 
was that the present suit was not maintainable and was barred by 
the provisions of S. 47 of the Civil Procedure Code. This pre- 
vailed in both the lower Courts and a second appeal has been 
preferred to this Court. 


One of the main points urged on behalf of the appellant thus 
is that a separate suit was maintainable and was not barred by the 
provisions of S. 47 of the Code of Civil Procedure. It was con- 
tended in the first instance that a legal representative who was 
brought on the record after the passing of even a mortgage decree 
did not possess the right of getting his paramount title adjudicat- 
ed in execution in the same way as he could not have advanced it 
if he had been brought on the record as a legal representative 
before the decree was passed. In other words, the contention was 
that what could not have been agitated at the instance of a legal 
representative if he had been brought on the record during the 
continuance of the proceedings in a suit was not bound to be 
raised by him in execution. The first reason given by learned 
counsel for the appellant in support of this contention was that a 
legal representative could, after he was made a party to the suit 
as such, only raise such a defence under O. 22, r. 4 (2) of the 
Code of Civil Procedure as was appropriate to his character as a 
legal representative of the deceased defendant. The provisions 
contained in O 22, r. 4 have not however been made applicable by 
r. 12 of that order to execution proceedings. It would, therefore, 
follow that a person who was not entitled to raise a defence 
in a suit cannot be held to be debarred from raising the same 
defence in execution if he is bound to do so, under S. 47 of the 
Code of Civil Procedure. Whether he is bound so to do or not 
would depend upon the terms of that section. The second reason 
advanced in support of the contention that a legal representa- 
tive was not bound to plead a paramount title in execution of the 
mortgage decree was that since the decree directed a sale of the 
property, it would not be possible for a Court in execution to go 
behind the decree and hold on the legal representative’s objection 
that the property was not liable to be sold either wholly or partially. 
Reliance was placed in support of this contention dn the decisions 


il] THE MADRAS LAW joURNAL REPORTS, 625 


in Venkatakrishnayya v. V enkatanarayana Rao, Lloyds Bank Ltd. 
Lahore v. Mt. Rehmat Bibi2 and Lakshmadu v. Ramudu®, to the 
last of which Iwas a party myself. I had occasion in a second 
appeal (S. A. No. 191 of 1938) to discuss these cases and pointed 
out to a divergence that existed between Venkatakrishnayya v. 
Venkatanarayane Raol, and another Division Bench: decision re- 
ported in Govindarajulu Naidu v. Chinnaithambi Padayachit, to 
which the same learned Judge, who delivered the judgment in the 
former case, wasa party. There were two more decisions in 
Chinnathayee v. Lakshmi and Peer Bathwmmal Beevi v. Nagur 
Mecrammal Beevi6, which had taken more or less the same view as 
was taken in Govindarajulu Naidu v, Chinnathambi Padayachis. I 
also commented on the Lahore decision and tried to point out that a 
legal representative who pleaded a paramount or independent title 
was not challenging the validity of the decree but was putting for- 
ward his right to the property and since the sale of the property, 
wholly or in part, was being objected to, it would be a matter which 
related to the execution of the decree and would have to be adjudicat- 
ed at the instance of a legal representative in execution. The line that 
I was trying to draw between the two cases was, it must be admit- 
ted, a thin one although it was quite distinct in my opinion. Ifa 
legal representative attacked the validity of a decree, he was not 
entitled or bound to get the matter decided in execution; but if he 
did not challenge the decree but merely asserted that he had a right 
in the property which could not be sold in execution, this would 
be a matter which would relate to execution and fall within the 
ambit of S. 47 of the Civil Procedure Code. In the same way, if a 
legal representative was found to be advancing a contention that 
the decree to which he was not eo nominee, a party did not bind 
him for reasons like those of immorality or illegality or the non- 
existence of the debt in respect of which it was passed and that his 
father did not represent him in the suit in which the decree was 
passed against him, he would not be entitled or bound to raise 
these questions in execution and must get them decided by a sepa- 
rate suit. In a case like this, the legal representative would be 
wishing to get,the scope of the decree adjudicated and this is 
beyond the province of an execution Court. It may be that the 
effect of these contentions raised by a legal representative in a 
separate suit as to his not having been represented by his father in 
the suit or as to his not being under a pious obligation to pay a 
debt on account of its non-existence, in fact or, even if in exis- 





‘1. AIR. 1936 Mad, 733. ` 2 ALR. 1939 Lah, 178. 


3. LL.R. (1940) Mad. 123, . ° 4. AJR. 1928 Mad. 1270, 
5. (1936) 71 M.L,J. 511. 6. (1936) 71 M.L.J, 725, 
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.tence, on account of its being illegal or immoral, may ultimately 
‘result in the son’s share not being held liable and may be said in a 
"way to relate to the execution of a decree—but is it not beyond the 
scope of the execution Court to go behind the decree to find 
.whether ‘it was passed against the father in his representative 
capacity or otherwise or whether the nature of the debts was such 


-that the sons could not be held liable to pay? 


` There is heand to be a certain amount of overlapping as the 
decree-holder wishes to make a son liable under the decree to 
which he was no party eo nominee and the son js ‘trying to avoid 
his liability by methods legally available to him. In the same way, 
‘if an objection by a legal representative is accepted in execution 
and the property or any of its share is exonerated, it would, to 
that extent, affect the decree indirectly; but as’ long as in the 
latter case, the legal representative does not purport to attack the 
‘validity of the ‘decree directly and in the former case, the- legal 
‘representative does not raise questions which would relate to exe- 
cution of the decree directly, there would be no unwarranted 
inroad on or evasion of the provisions of S. 47 of the Code of Civil 
Procedure. 


Secondly it it-was contended by learned counsel for the appellant 
that even if a legal representative was bound to advance’ his inde- 
pendent or paramount title in execution of a mortgage decree he 
was -not bound 'so to doin the case of a decree for specific perfor- 
marice where his only duty as a legal representative was to execute 
‘a sale deed in favour of the decree-holder in pursuance of a con- 
tract which was alleged to have been made by his ancéstor in excess 
of his'rights and which-resulted ina decree for specific perform- 
ance. ‘Learned counsel for the appellant argues that in a decree 
for specific performance, it is impossible for a Court in execution 
‘to give effect to an objection by a legal’ representative that his 
ancestor had exceeded his rights in entering into a contract’ and 
-that the decree for specific performance’ passed by the Court was, 
‘for that reason, inexecutdble. It is contended, on the other hand, 
that the decree for specific performance stands more or less on the 
game basis asa mortgage decree and if a legal representative is 
-bound to raise his paramount title in execution of the mortgage 
idecrée, so' would he be bound to raise ‘his independent title in the 
‘decree for specific performance. ‘The pdint is not free from diffi- 
-culty, although as at'presënt advised, I was inclined to the view 
that a decree for specific performance was of a peculiar character 
and could not be compared to a decree based on a mortgage. Butin 
view of divergent views taken in regard- to' mortgage’ decrees them- 
selves, even.-if a decree for specific: performance is- treated 
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on the same basis as a mortgage decree and in view of 
a reference made by a Division Bench in Appeal No. 149 of 
1938 for a decision by a larger Bench that. could not mate- 
rialise on account of the matter having been compromised, 
I am-prepared to accede to the request made by the learned coun- 
sel for the parties .to submit this case for a decision by a larger 
Bench, if my Lord the Chief Justice so considers desirable. The 
reasons given by my learned brother King, J., in Appeal No. 149 
of 1938 may be considered as a part of this reference. 


I may add that I have given such facts as they were narrated 
to me by learned counsel for the appellant and have not heard the 
parties on other facts which may arise for decision. It was 
agreed by learned counsel for the parties that if the question as 
ta the liability of a legal representative to raise the question of a 
paramount or independent title in execution is settled by this Court 
authoritatively, it would facilitate other matters that arise for 
decision in the case. | 


(This appeal camé on for hearing before a Full Bench 
‘in pursuance of the aforesaid Order of Reference) 


K. V. Ramachandra Aiyar fot Appellant. 
P. V. Rajamannar and R. Sundaralingam for Respondents. 
“The Court expressed the following l 


l Opinion. The Chicf Justice—The question which arises 
in this appeal is whether a person who has been brought into 
Court in execution proceedings merely-as the legal representa- 
tive of the judgment-debtor is compelled to have his own 
claims to the property in suit decided in the execution procee- 
dings or whether he can establish his rights-by a separate 
suit.- 

On the 24th November, 1927 one Habib Muhammad 
Maracair agreed to sell certain wet lands to one Vaidhialinga 
Mudaliar, who was the fourth defendant in the suit out of 
which this appeal arises and is. now represented by the 
third and fourth respondents. The. vendor failed to exe- 
cute..a conveyance and the purchaser. instituted a suit in 
the District, Court of Negapatam, for a decree. for specific 
performance. The suit was subsequently transferred to the 
Subordinate Judge’s Court for hearing. .The appellant 
was made a party to that suit because she claimed a share 
(7/72) in it. She was made å party on her own application, 
which was opposed by the plaintiff. An issue was then framed 
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on the question whether she was a necessary party to the suit 
and it was decided that she was not. Consequently her name 
was struck off the record. On the 8th August, 1931 a decree 
for specific performance was granted to the plaintiff, but before 
it could be executed the vendor died. The result was that the 
appellant was made a party as his legal representative. The 
application for execution then proceeded and eventually the 
Court executed a conveyance in favour of the purchaser. 


In the course of the execution proceedings, but before the 
conveyance was signed the appellant instituted in the Court of 
the District Munsif of Tirutturaipundi the present suit. The 
purchaser challenged her right to institute it. He maintained 
that her claim should have been decided in the execution pro- 
ceedings and it was now too late to raise it. The District 


' Munsif accepted this argument and dismissed the suit. His 


decision was concurred in by the Subordinate Judge of 
Tiruvarur. The appellant then appealed to this Court and the 
second appeal came before Abdur Rahman, J., who has made 
the reference which this Full Bench is now called upon to con- 
sider. 

The reference became necessary because there are conflic- 
ting decisions of this Court on the question involved. The first 
case to which our attention has been called is that of Kuriyali 
v. Mayan*. That appeal arose out of a mortgage suit and in 
execution proceedings the legal representative of the mortgagor 
claimed an interest in the mortgaged property. The claim was 
investigated by the District Munsif in execution proceedings, 
but on appeal to the District Court it was held that the District 
Munsif had no power to decide the legal representative’s title 
and that the proper course was for the decree-holder to attach 
the property and for the legal representative to make a claim. 
This course was adopted arid resulted in the legal representa- 
tive’s claim being rejected. Thereupon he brought a suit to 
cancel the sales which had taken place in the course of the exe- 
cution of the decree and it was held that the suit did not lie. 
The Court did not, however, consider a very important question, 
namely, whether it is ‘open to a legal representative with a 
claim of His own to challenge'in execution proceedings the 
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validity of a mortgage decree which has been passed against the 
person he is representing. 

A decision running counter to the judgment i in Kuriyali v. 
Mayan1, was given by another Bench of this Court in Kumaretta 
Servaigaran v. Sabapathy Chettiar?. In that case the appellant 
was the defendant in a mortgage suit and in an application for 
a final order for sale which was made in execution proceedings 
(the Civil Procedure Code of 1882 then being in force) the 
appellant sought to stop the sale on the ground that the decree 
which had been passed against him was not binding on the 
property; because since the passing of the decree he had been 
adopted into the family of another person to whom the property 
belonged. The Subordinate Judge overruled his objection and 
made an order for the sale of the property.” This was held by 
Boddam and Wallis, JJ., to be right. In the course of the 
judgment they pointed out that the objection taken by the 
appellant was that, though the decree to which he was a party 
was a decree for the sale of specified immovable property, he 
was entitled to object in execution to the sale of the property; 
in other words the appellant’s objection was an objection to 
the decree itself and not to the execution, discharge or satis- 
faction of the decrec. Reference was made to the decision in 
Kurtyali v. Mayan1, and the defect in that judgment was indi- 
cated. 

Dissent from Kuriyali v. Mayani, was also expressed in 
Zamindar of Karvetnagar v. Trustee of Tirumalai Timipati 
etc., Devasthanams’, which was decided by White, C.J., and 
Abdur Rahim, J. There a mortgage decree was passed against 
the holder of an impartible estate. On the death of the mort- 
gagor his son sought to set up in execution proceedings a con- 
tention that the mortgage was not binding upon him. It was 
held that this course was not open to him. After stating that 
there was abundant authority to support the proposition that 
the decree in a mortgage suit directing sale could not be 
impeached in execution proceedings the Court observed: 


“The case of Kuriyali v. Mayan', no doubt supports the contention 
that the rights of the judgment-creditors who have obtained ‘mortgage 
decrees can be determined in execution proceedings, but as Mr. Sundara 
Aiyar pointed in that case the Court would seem to have overlooked the 
fact that the decree itself contained a direction for sale and that notwith- 





1. (1883) I.L.R.7 Mad. 255, 
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F.B. 


Hamidgani 
Ammal 
Ue 
Ammasahib 
Ammal, 


— 


Leach, C.J. 


F.B.. 


Hamidgani . 


Ammal 


Ves 
‘Ammasahib 
Ammal. 


Leach, C.J. 


630. THE MADRAS LAW JOURNAL REPORTS. [1941 


standing ‘the decree for sale the properties had been attached as if the pro- 
ceedings had been in execution of a money decree, Apparently all the cases 
in which Kuriyali v. Mayan}, is cited with approval are cases in which the 
decree sought to be executed was a simple money decree or, at any rate 
was not a mortgage decree and the question we have to determine did not 
arise.” 


The decision in ` Kuriyali v. Mayant, was criticised by 
Ayling and Seshagiri Aiyar, JJ, in Kelu Achan v. Parasu 
Pattar?. On the other hand it receives support from the judg- 
ments given by Madhavan Nair and Stodart, JJ., in Chinna- 
thayee v. Lakshmi3, by Cornish, J., in Peer Bathummal Beevi v. 
Nagur Meerammal Beevit, and by Ramesam and Jackson, JJ., 
in Govindarajulu Naidu v. Chinnathambi Padayachib. It is, 
however, significant, that in these cases no reference was made 
to the decisions in Kumaretta Servaigaran v. Sabapathy 
Chettiar6, Zamindar of Karvetnagar v. Trustee of Tirumalai 
Tirupati etc., Devasthanams? and Kelu Achan v. Parasu 
Pattar2, Cornish, J., did refer to certain other decisions, but 
the decisions related to proceedings in execution of money 
decrees, where the considerations are not the same as they are 
here or in proceedings in enforcement of a mortgage decree. 
The latest decision of this Court was given by Venkataramana 
Rao and Abdur Rahman, JJ., in Lak hidu v. Ramudu8 and 
their judgment supports the judgments which dissent from 
Kuriyali v. Mayant. 

`- We are firmly of the opinion that Kuriyali v. Mayan, was 
wrongly decided and that the law on the question now before 
the Court is correctly expressed in Kumaretia Servaigaran y. 
v. Sabapathy Chettiar’, Zamindar of Karvetnagar v. Trustees 
of Tirumalai Tirupati etc., Devasthanams?, Kelu Achan v. 
Par asu Pattar? and Lakshmudu v. Ramudu8. When a person 
comes into Court in ‘execution proceedings as the legal represen- 
tative of a deceased party he cannot question the decree which 
has been passed. If the decree concerns property in which he 
claims an. interest, the decree will not be binding upon him 
unless he was a party to the suit. If he was not a party to the 
suit or, as in this case, he had been dismissed from the suit, 
his rights will e entirely unaffected and he will be in a posi- 





l 1. (1883) I.L.R. 7 Mad. 255, 
2 (1916) 5 L.W. 158. 3. (1936) 71 M.L.J. 511. 
4. (1936) 71 M.L.J. 725. 5. A.LR. 1928 Mad. 1270. 
6. (1906) 16 M.L.J. 545: LL.R. 30 Mad. 26, 
7. (1909) 19 M.L.J. 401: LL.R. 32 Mad.%29, 
© 8. TLR, (1940) Mad, 123.. 
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tion to enforce them i ina a suit instituted by him for that pur- 
pose. ; 
“TS. 47 of the Code of Civil Procedure only’ requires to be 
decided in execution proceedings’ those questions which arise’ 
between parties to the- suit in which the decrée has‘ been passed 
or their representatives and which relate to the execution, dis- 
charge or satisfaction of the decree. | Where a ‘stranger to the 
suit claims as his,’ immovable’ property which has been the’ 
subject-matter of a decree, that claim cannot in law be regard- 
ed as being a question relating to the execution, discharge or 
satisfaction of the decree.: There-are decisions-of ‘this Court to 
the effect that in execution proceedings arising out of money 
decrees questions relating to the property attached must be 
decided in execution proceedings- and. not by a separate suit, but 
this is an entirely different matter because the correctness of 
the decree i is not called into question. Therefore the correct- 
ness of such decisions does not arise. We are here dealing with 
a case where it is said that a person who is not a party to the 
suit, but i is brought into Court in execution proceedings as, the 
legal representative ofa deceased party, can in, those proceed- 
ings, be allowed to challenge the decree: and if, he fails to do so 
he has for ever lost the right claimed by : him in the suit pros, 
perty. Obviously the answer must be that he cannot in execu- 
tion say: the decree is wrong, and. he, has. „his remedy, by suit. -, 
-., Lt follows that „Wè hold that the District:. Munsif and the. 
District Jüdge erred, in dismissing the appellant's; siit on the 
ground, that it did not lie, The. case will be remanded to. Abdur 
Rahman; J., to. decide the. other questions. which arise in the 
appeal. |. The casts: of this. reference: will: he made’ costs: in the: 
appeal. e tC da uE a 2 S ey 
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A transferee to whom a future decree (and nothing else) has been ex- 
pressly assigned can execute the decree which is subsequently passed. An 
application for execution may be made by the transferee under S. 146, Civil 
Procedure Code though not under O, 21, r. 16 which cannot apply when there 
was no decree in existence at the time of the assignment. 


Muthiah Chettiar v. Govinddoss Krishnadoss, (1921) 41 M.L.J. 316: I. 
L.R. 44 Mad. 919 (F.B.), applied. 

_ Appeal against the order of the District Court of Kurnool 
dated 4th September, 1939 and made in E. P. No. 28 of 1939 
in O, S. No. 15 of 1938 on the file of the Court of the Subor- 
dinate Judge of Kurnool. 

M. Ranganatha Sastri for Appellant. 


K, Krishnaswami Aiyangar and K. S. Jayaram for Res- 
pondents. 

The judgment of the Court was delivered by 

King, J.—The respondent 1 in this appeal was the plaintiff 
in two suits which came finally to be numbered as O. S. No. 15 
and O.'S. No. 24 of 1938 on the file of the Subordinate Judge 
of Kurnool. These were suits mainly, and in O. S. No. 15 
wholly, for the recovery of money due on promissory notes. 
The claim in O. S. No. 15 was for Rs. 21,788, that in O. S. 
No. 24 for Rs. 4,698. While these suits were pending respon- 
dent 1 on 1st November, 1937 executed a deed of transfer in 
favour of the present appellant. By this deed he assigned to 
the appellant ‘the entire amounts due in respect of the two 
suits’ for a consideration of Rs. 8,000. The consideration was 
to be. paid within fifteen days of the passing of the decrees in 
the two suits, but in no case before a date in February 1938. It 
was also provided that if a decree were not granted in the more 
important suit (O. S. No. 15) payment of the Rs, 8,000 would 
not be due, and any payment which might actually have been 
made should be refunded. On the same day (Ist November, 
1937) appellant executed in favour of respondent 1 a promis- 
sory note for Rs. 8,000 which was expressed as payable on 
demand. 


Decrees in the two suits were in due course passed that in 
O. S, No. 15 on 22nd September and that in O., S. No. 24 on 
25th November, 1938. The sum of Rs. 8,000 was not paid by 
the appellant within the fifteen days stipulated, and has not yet 
been paid. On 9th. March, 1939 respondent 1 sent a lawyer's 
notice to the appellant repudiating the transfer on the ground 
of the non-payment of the consideration within the stipulated 
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time. In April, 1939 appellant applied under O. 21, r. 16 and 
S. 146, Civil Procedure Code to execute the decree in O. S. 
No. 15. The judgment-debtor (respondent 2) remained esr- 
parte but respondent 1 opposed his application. The learned 
District Judge of Kurnool held that appellant could not execute 
the decree both because respondent 1 did not in fact transfer 
the decree to him, and also because O. 21, r. 16 and S. 146 gave 
him no right to do so. Against this order the present appeal 
has been filed. 

That the decree was in fact transferred by respondent 1 to 
appellant seems to us beyond all dispute. In the deed respon- 
dent 1 says: 


“I have this day transferred to you the entire amounts due in respect of 
the two suits”. 


This language is appropriate only to a completed transac- 
tion, and the expression ‘sums due in respect of the suits’ can 
mean only ‘sums decreed in the suits.’ That this is so is made 
clear by a later passage in the deed where the respondent 1 
says: 

i “The amounts due under the decrees in the said two suits are due to you 
only”, 

It is difficult to understand what exactly the learned 
Judge’s findings arc in this matter but he appears in some way 
to have convinced himself both that the deed does not mean 
what it says and that it was not meant to be acted upon. On 
the former point he refers to discrepancies between the deed 
and the promissory note, but it is obvious from the references 
to the promissory note in the deed that it is the deed which 
embodies the agreement between the parties as to how the pro- 
missory note is to be treated, so that any discrepancies are of 
no importance. On the latter point the District Judge empha- 
sises the fact that after the decrees were passed appellant did 
not pay and respondent 1 did not demand payment of, the 
Rs. 8,000 which was due; but this proves nothing whatever as 
to the intentions of the parties in November, 1937. This case 
is merely another example of the all too common practice of the 
purchaser of property refusing to pay for it, even though he 
enjoys, or claims to enjoy it. 

.- The learned judge has also introduced into his judgment 
various irrelevant comparisons with the transactions of the 
betting-ring, and has stigmatised the bargain between respon- 


dent 1 and appellant as undesirable speculation in the result of 
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litigation. We can see no justification for this criticism. The: 
situation as disclosed by the documents is a simple onein which 
when the agreement was made no. blame appears to us to‘attach 
to any one;. Respondent 1 was.prepared:to'prosecute his suits, 
and obtain, decrees but in view of the trouble and uncertainty, 
involved in realising his. money after the decrees, he sold the. 
right to execute them tò the appellant:for a sum which both men: 
must, have thought to. be reasonable and it is also reasonable 
that payment should be postponed until after the decrees were: in: 
fact granted.- ka A 

“The case for the TEE 1 at iie aias before us, 
was that the deed of 1st November, 1937 cmbodied_not a com- 
pleted transaction but only an agreement to transfer. As we 
have already pointed out such a case is directly contrary to the 
en tetnis of the document. - i ee i 


“That stich a transaction as is embodied in the mee deed 


is perfectly valid is clear on the authority’ of Glegg ‘vy. Brom- 


leyt; ‘and this position ‘has’ irot been' challenged’ by the learned 


Advocate for the respondent 1. 
dos 
ih he question then arises whether appellant as transferee of. 


the decree, hasia right, to execute it.. It is contended first on 
his,behalf that he can do so ‘under, O.' 21,.r. 16. .Much might 
perhaps be said for this contention were the, matter res,integra, 
but it was-decided as long,ago as, 1906 in Bhandari y. Rama- 
chandra®, that, the language of. S. 232 (the: equivalent in the 
old,,code, of our, present: r. 16) cannot be construed. so,.as to, 
apply to a case; where there; was no: decree in, existence.,at, the 
time of the assignment: .. Appellant’s learned Advocate -has not 
been able to. show. us.that this ‘interpretation has been, overruled 
or dissented from. in; the, thirty-five years which have elapsed 
since, it was given, or convince us that the slight, modifications 
in-the present. r..16,have any bearing upon it. We are not, in 
these circumstances, prepared to hold that tie, pr G appellant 
can execute this. decree under r. 16: vaf Ls eee ott 

` We think however the’ appellant E ‘execute 
Be decree under the provisions of S. 146.: That section’ so 
far as it applies here provides that ‘save as. otherwise. provided 
by thisiGê6def where an application’ may ‘be. made by: any pefson; 
that ee may be Wadi by a Person claiming anger A 





| (1912) 3 K.B» 474." Pog Por a a 906717 MLJ. 391. : 
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What then is the meaning of ‘save as otherwise provided by 
this Code?’ According to the learned Advocate for respondent 
1 where the transferee of a decree desires to execute it definite 
provisions are laid down by r. 16; and therefore he can do so 
only if his case conforms to those provisions. The learned 
Advocate for the appellant interprets the phrase more liberally 
as permitting applications under S. 146 which do not conflict 
with the provisions of the Code. 


Of these two diverse views we prefer to choose the latter, 
and indeed are bound to do so by virtue of the decision of a 
Full Bench of this Court reported in Muthiah Chettiar v. 
Govinddoss Krishnadoss!, That was a case no doubt where 
a decree’ was already in existence at the date of the transfer, 
but what was transferred was not in the words of r. 16 ‘the 
interest’ of the decree-holder but a fraction only of that interest. 
The learned Judges in Muthiah Chettiar v. Govinddoss Krishna- 
doss1, were inclined to hold that r. 16 might apply to the case 
before them, but they went further and held that even if it did 
not, the transferee must be permitted to execute it under S. 146 
or.perhaps even under S. 151 (vide the headnote, and passages 
in particular on pages 923, 924 and 932). It is true that the 
learned judges recognise that if r. 16 prohibits a particular 
application it cannot be made under S. 146 or S. 151. The 
question then is ‘Does r. 16 prohibit the present application?” 
We are unable to hold that merely because r. 16 has been inter- 
preted as applying only to decrees in existence at the time of 
the transfer, it prohibits an application by a transferee who 
obtained the transfer of a decree, a transfer which is legally 
valid and is embodied in a written deed (as r. 16 requires), 
before the decree was actually passed. To permit execution by 
such a transferee, in our opinion, in no way violates the princi- 
ples which are embodied in r. 16 or in O. 21 generally. The 
appellant here is the true owner of the decree, and he has his 
written title-deed, and that is all that the law requires. 

The learned District Judge has not in our opinion correctly 
understood the ruling in Muthiah Chettiar v. Govinddoss 
Krishnadoss}, and has relied upon the rulings of other High 
Courts. Though these were again cited before us, it is 
unnecessary to examine them in detail, though we may point 
out that they all deal with the assignment of something more 
NEEN CEE E A E E ga adani 


1. (1921) 41 M.LJ. 316: LL.R. 44 Mad. 919. 
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than a future decree. It cannot therefore be argued against 
the present appellant that the terms of his assignment deed 
would compel him to make an application under O. 22, r. 10. 
There is no case which lays down the proposition that a trans- 
feree to whom a future decree (and nothing else) has been ex- 
pressly assigned cannot execute it. But whatever the views of 
other High Courts may be, our own High Court has negatived 
the proposition that O. 21, r. 16 is all-inclusive in this matter 
and following the principles laid down in Muthiah Chettiar v, 
Govinddoss Krishnadoss!, we hold that the appellant is 
entitled to execute the present decree. The appeal is accor- 
dingly allowed and E. P. 28 of 1939 will be restored to file and 
disposed of according to law. Respondent 1 must pay appel- 
lant’s costs here and in the Court below. 

K. S. . Appeal allowed. 


IN THE HIGH COURT OF JUDIĊATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA. 


Uppinangadi Sri Sahasra Lingeshwara 
Devara Bhandaram, represented by Appellant* (Plain- 


its Adalthe Moktessor Arai Rai. iff) 
Ve 
Tholadara Nagappa alias Ramakrishna Respondents (2nd 
Shanbhogue (died) and others. defendant and L.Rs. 


of Ist defendant). 


Trust—Failure of special irustee in possession of properties, charged with 
the performance of a charity in a temple-—Right of general trustee of institu- 
tion to perform the charity and recover the expenses from the special trustee 
and the properties charged. 

Where the performance of santarpane (feeding) ina temple on parti- 
cular occasions, is madea charge on some properties, the general trustee 
of the temple is sufficiently interested in the performance of the charities 
and it is his duty to see that all the festivals and charities are duly perform- 
ed. Where the special trustee in possession of properties so charged does 
not perform the charity, the general trustee can perform it out of the funds 
of the temple and recover the cost from the special trustee and the proper- 
ties over which there is the charge. 

Vythilinga Pandarasannadhi v. Somasundara Mudaliar, (1893) 1.L.R. 17 
Mad. 199, followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of South Kanara in A. S. No. 109 of 1937 preferred 
1. (1921) 41 M.L.J. 316: LL.R. 44 Mad. 919. 9 
* S, A. No. 1212 of 1938, 19th August, 1941. 
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against the decree of the Court of the District Munsif of 
Puttur in O. S. No. 61 of 1936. 

K. Y. Adiga and K. P. Adiga for Appellant. 

K. Vittal Rao for Respondents. 

The Court delivered the following 

JupcMENT.—The trustee of Sri Sahasralingeshwara temple 
filed the suit out of which this appeal arises for recovery of a 
sum of Rs. 288-1-6 under the following circumstances. Two 
brothers Narayana Bhat and Keshava Bhat executed a Karar 
(Ex. A.) in favour of the plaint institution on the 18th of 
July, 1899 undertaking to perform certain charities or vintyo- 
gams as they are called in the suit temple every year. Some 
properties of the brothers were charged with the performance 
of these viniyogams at a cost of Rs. 60 every year. These 
viniyogants were not performed during the years 1932, 1933, 
1934 and 1935 by the defendants and thereupon the temple 
performed them and seeks to recover the sum of Rs. 288-1-6 
and to enforce the charge over the propertics mentioned in the 
plaint schedule. The trial Court granted a decree but the 
appellate Court reversed it holding that Ex. A., was not valid 
either as a trust or a contract and that the plaint institution has 
no right to sue. 


The plaintiff appeals and the only question that arises for 
decision is whether the plaintiff is entitled to perform the 
viniyogams and recover the amount from the plaint properties. 
Ex. A., is a registered agreement executed by two persons 
Narayana Bhat and Keshava Bhat in favour of the plaint ins- 
titution. It recites that it was executed and delivered to the 
Bhandhara of Uprangady Sri Sahasralingeshwara Devaru in 
Kerikar village. Bhandara, it is agreed means a trustee. The 
material portion of it runs as follows: 


“ Our senior paternal uncle Venkapa Bhatta, the son of Hennal Puttanna 
Bhatta, residing at Ulamogra of Adethala village, Bandadi Magane, has this 
day conveyed to us through Moktyarname, the immovable property of the 
beriz of Rs. 2-8-0 and valued at about Rs. 600 out of the warg entered in the 
name of Hemal Subbayya, bearing Muli No. 12 of the said Hirebandi village 
and movable properties of the value of about Rs. 400 executed by him and 
executed Moktyarname. As mentioned therein, we haveto maintain him 
properly in future and in accordance with this direction, we shall, for the 
welfare of our family, perform Brahmanasantarpane for Brahmins (feeding 
of Brahmins) at an expense of Rs. 60 on the day following Poornima Makha 
of every year, in the said temple, op the liability of the property lying within 
the undermentidhed boundaries of the beriz of Rs. 15-8-5, warg of which is 
entered in the name of Kesa alias Thimmayya, bearing Muli No. 5 of Ilan- 
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tila village, Uprangadi Magane, Uprangadi Sub-District, South Kanara 
District. Further, we shall also give gangamrita (water) to the persons 
gathering on the occasion of three makha festivals every year in the said 
temple. We shall also give dakshina (present) according to (our) mite to the 
Brahmins who gather at the santarpane (feeding) at not less than one pie 


for each (Brahmin)”. 

The properties mentioned in the schedule attached to this 
document are clearly charged with the performance of the 
feeding of Brahmins in the temple and of payment of a small 
sum as a present to the Brahmins who gather at that feeding 
ceremony at not less than one pie per Brahmin, The agree- 
ment is addressed to and is executed in favour of the plaint 
institution represented by its trustee. The lower appellate 
Court is clearly in error in holding that there was no consider- 
ation for the undertaking in this agreement to feed the Brah- 
mins in the temple. The Subordinate Judge says: 

“There is no legal connection established between the transaction of 
conveyance by the uncle to the nephews and the undertaking in Ex A. There 
is nothing to show that the uncle conveyed his property on the promise of 
Narayana Bhat and Keshava Bhat to perform the ceremonies.” 

This is a clear misreading of Ex. A. After referring to 
the settlement made by the paternal uncle of his properties on 
the executants, the document says: 


“ As mentioned therein, we have to maintain him properly in future and 
in accordance with his direction, we shall, for the welfare of our family, 
perform Brahmanasantarpane for Brahmins (feeding of Brahmins) at an 
expense of Rs. 60”. 

This clearly means that the undertaking to perform the 
feeding was part consideration for the settlement by the uncle. 
That is the plain and obvious inference of the sentence just set 
out and no further evidence is necessary to show that the uncle 
conveyed his property on the promise of Narayana Bhat and 
Keshava Bhat to perform the feeding. There was no need in 
the plaint to set out anything further than that Ex. A, provides 
for the performance of this féeding by the two brothers. ‘The 
property mentioned in the schedule attached to Ex. A is not 
wholly dedicated to the trust but the performance of the feeding 
in the temple was made a charge on those properties: There 
may be a partial dedication as pointed out in.Ganapathi Aiyar’s 
Religious Endowments, p. 76. 

In such a case, the general trustee of the iristitution is 
sufficiently interested in the performance of theses charities and 
in fact it is his duty to see that all these festivals and charities 
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are properly performed. Ít would bè a breach of his duty if Lingesh- 
he-did not do:so. . In Nellaiyappa Pillai v. Thangama Nachi- Daa 
yart, Subrahmariya‘Ayyat and Benson, Jj., say-this on p. 408; Bhandaram 


v 
©- “In our-opinion the Subordinate Judge has overlooked the circumstan- Nagappa. 
ces that the plaintiff in this case was the general trustee of the temple and as 

such held a special position in regard to the protection of its interests. In 

that character it'was not’ only his right, but his duty to see that the temple 

funds in the hands of special trustees were duly appropriated.” 


It. cannot be. said that where the special trustee in posses- . 
charities does not perform a particular festival which he is 
.bound-to-do; the general trustee cannot perform it out of the 
funds of the temple and recover it from the special trustee and 
from the properties over, which there is the charge. In Vythi- 
-linga Pandarasannadhi v. Somasundara Mudaliar2, the general 
. trustees carried out certain repairs for which there was a special 
endowment in charge ofa special trustee. The general trustee 
was, held entitled to sue ‘the special trustee for recovery of the 
sum ‘spent from the general funds. On`p. 202 they say: 

z “There i is also no doubt that as dharmakartas, respondents are bound to 
see, that the temple i is kept i in proper repair by those who are bound to do so 
‘according to usage.” l 
ui The decision in Penang an Pillai v, The Taluq Board: 
‘Saidapet3, relied on by the lower, appellate Court has no appli- 
“cation to this case., There the only guestion was whether the 
‘provision in,.a, “will that butter-milk, betel and nuts, fans and 
sugar. should be given to people attending a festival in a temple 
was a religious trust or merely a charitable trust. There was 
‘no feeding’ to ‘be’ done i in the temple itself. It: was held that the 
' frusti was not religious in character. This. decision has no ap- 
plication to 'the-present-case. Feeding of devotees in the temples 
is a well-known thing as pdinted ` out by Muttusami Ayyar, J., 
in Vythilinga Pandarasannadhi v. Somasundara, Mudaliar?2, at 
“p. 200. -The point is when: there is.such a trust performable in 
‘a temple,'is the general'trustee entitled to perform it if the 
persons | who aré ‘primarily to do it dd’ mok do so and recover 
the, cost. from the. properties ?. ; 


On the authority of the decision in Vythilinga Pandara- 
saniddhiy: Somasundara Mudaliar?, T ‘hold’ that the general 


(1897) LLR. al Mad. 406: 8 M.L.J. 119, 
2. (1893) LL.R, 17 Mad, 199, 
oe (1911) LL.R. 34 Mad, 375: 21 M.L,J. 305." 
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trustee can recover the sum in question and I reverse the decree 
of the lower appellate Court and restore that of the first Court 
with costs here and in the lower appellate Court. 


K. S. Appeal allowed. 


ae 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE WADSWORTH. 


Konda Boyan .. Appellant™ (1st Defendani— 
Appellant) 
U. 
Palaniswami Goundan .. Respondent (Plaintiff —1st 
Respondent). 


Promissory note—Promisor in jail—Suit on forged duplicate note— 
Subsequent suit on real note—Fraud discovered later by promisor—Suit for 
cancellation of decree on forged note—W hen Court can set aside ihe decree. 


The first defendant had obtained two decrees, one on a forged promis- 
sory note supported by two witnesses each of whom must have been persona- 
ting some one else, and the other on the true promissory note supported by 
three witnesses who were deliberately kept in ignorance of the earlier suit. 
The plaintiff who was then in jail was hoodwinked into not defending 
either suit by the trick which was played upon him, of filing the suits and 
issuing notices in rapid succession, so that in the circumstances in which he 
was placed, he was led to believe that both notices related to the same suit. 
Having got the decrees and collected the amount due under the earlier 
decree by executing it, the first defendant proceeded to execute the later 
decree obtained upon the true note and it was when the plaintiff received 
notice of execution in respect of a decree, which he thought wasa single 
decree already fully satisfied, that he had enquiries made and learnt of the 
fraud and lodged the present suit for cancellation of the decree obtained on 
the forged note earlier. 

Held: A decree will not be set aside merely on proof that it was obtained 
by perjury or that the document upon which it was based was a forged one. 
The question of perjury or forgery was a matter which should be taken to 
have been decided upon in the suit itself, and even if wrongly decided and a 
decree given, the Court in the interests of finality will refuse to reopen the 
matter in a subsequent suit between the same parties. 

Where *however the allegation was one of a deliberate conspiracy of a 
number of people not only to hoodwink the Court into passing a wrong 
decree but also to deceive the defendant therein as to the nature. of the suit 
and by a trick to prevent him from resisting the suit, the allegation, if true 
will amount to a case of fraud extrinsic to the matters adjudicated upon in 
that suit so as to justify the cancellation of that decree in a SA suit 
brought for that purpose. 


Appeal against the decree of the Court of the Subardi nate 
Judge of Coimbatore, dated the 8th September, 1939 and made 
er? 

* S, A. No. 979 pf 1939. 21st January, 1941, 
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in A. S. No. 31 of 1939 (A. S. No. 448 of 1938, District 
Court, Coimbatore), preferred against the decree of the Court 
of the District Munsif of Dharapuram dated 12th September, 
1938 and made in O. S. No. 304 of 1937. 

N. Swaminatha Aiyar for Appellant. 

K.S. Ramamurthi for Respondent. 


The Court delivered the following 


JupGMENT.—This appeal arises out of a suit brought for 

the cancellation of one of two decrees obtained by the present 
:appellant, the first defendant in the Court of firstinstance against 
the plaintiff. The facts which have been found by the Courts 
below make out a very unusual story. The plaintiff was a con- 
vict in jail. He had executed a promissory note in favour of 
the second defendant, which promissory note had been transfer- 
red to thefirst defendant and a small payment had been made 
‘to the first defendantafter the assignment. It has been found 
"by the Courts below that the first defendant evolved a very cunn- 
‘ing ‘conspiracy whereby his claim against the plaintiff was dupli- 
cated in such a way as not to arouse the suspicion of the plaintiff 

and to prevent him from defending the two suits, ‘one filed up- 
-on a forged promissory note and the other filed upon the 
genuine promissory note. According to the findings of fact 
the first defendant, knowing that the plaintiff was in jail forged 
what is almost a duplicate of the :genuine promissory note, 

-making it of the same date for the same amount with the same 
-attesting witnesses, together with one additional .attestor, and 
transferred at the same time to the same first defendant. It is 
found that, when the suit on the forged promissory note Ex. G 

was filed, the summons was served upon the plaintiff in jail 

-on 7th August, 1935 and he, thinking that this was a suit on 
the genuine promissory note to which he‘had no defence, took 
mo action to contest the suit. A decree followed on 7th Sep- 
tember, 1935. About a fortnight before this decree a second 
suit, O. S. No. 592 of 1935, was filed -on the basis of Ex. A, 
ithe genuine promissory note and the summons in the second 
‘suit was served on the present plaintiff in jail on 5th September, 
1935, that is to say, nearly a month after the previous'summons 

“and two days before the decree in theearlier suit. The present 
plaintiff not having the summons in ‘the previous suit in his 
custody because of jail rules, was under the impression that the 
second summots was another’summons in the first “suit and did 
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not notice the differénce.in' the suit number and the slight diffe- 
rence in the amount. Consequently the plaintiff thought that: 
no purpose would.be served by doing anything about this second 
summons. The second'suit-was also decreed. It is. found by 
the Courts below that the evidence upon which the second decree 
was obtained was the genuine evidence of the original promisee: 
and the attesting witnesses who were quite innocent of any 
knowledge that a fraud had been played in the earlier suit. 
The decree’ in the earlier suit is found to have been obtained 
by putting forward. some person unknown who impersonated 
the promisee and gave evidence in support of the forged pro- 
missory note and also by putting forward another individual as 
the third attestor to the promissory note whose name and 
address did-not correspond to those of any known person. An 
attempt was made on-behalf of the defence to establish the fact 
that this third witness'to the forged promissory note was an. 
individual who had died ‘shortly before the trial of the present 
suit. The Courts below have rejected this story and have 
refused to believe that the person alleged to have died in a place 
some seventeen miles away was the same person as the witness 
who is put: forward.as ‘having signed this promissory note. 
‘According to the findings, therefore, the first defendant got two 
decrees, one on:a forged note’supported hy two witnesses each 
of whom must have been personating.some one eise and the 
other on the true promissory.note supported by three witnesses 
who were deliberately kept in ignorance of the earlier suit and 
the present plaintiff was hoodwinked into not defending either 
suit by the trick which was played upon him, of filing the suits. 
and issuing notices in: rapid ‘succession so that in the circum- 
stances in which he was placed he was led to believe that both 
notices related to: the same suit. Having got these decrees, the 
first defendant proceeded to execute the earlier decree and the 
plaintiff in, jail hearing of this execution, still thinking that it 
was a decree toiwhich he had no answer, instructed his relatives. 
te satisfy thé decree... After collecting the amount of this decree 
the first defendant proceeded then to execute the second decree 
obtained upon the’.true note and it was when the plaintiff 
received notice of execution -in respect of a decree, which he 
thought was a single decree. already fully satisfied, that he had in- 
quiries made and-learnt:of the fraud and lodged the present suit. 
It is not open to..me sitting in- second appeal to go into 
the correctness of the: findings of fact reached ein the Courts 
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below. Both Courts are agreed that the promissory note in the 
first suit was a forgery, that the person who gave evidence in 
that suit in the name of the promisee, the second defendant 
here, was some individual who impersonated the second defen- 
dant and that the other witness was some unknown person 
whose name had been added in order, to avoid the complication 
of having-to examine the attestors to the genuine promissory 
note in both the suits. It has also been found as a fact that 
the promisee, the second defendant, was speaking the truth 
when he says that he took only one promissory note from the 
plaintiff and endorsed only one promissory note to the first 
defendant and that he never gave evidence in the suit on the 
other promissory note and that the thumb prints appearing on 
that promissory note and also on the deposition in the suit on 
that promissory note are not his thumb prints. Taking all 
these findings of fact to be true, do they amount to a case of 
fraud extrinsic to the matters adjudicated upon in the earlier 
suit so as to justify the cancellation of that decree on the 
ground that it has been obtained by fraud? It is not necessary 
to set forth the authorities on the question of the nature of the 
fraud which must be established in order to set aside a decree. 
They are summarised in a decision in Chinnayya v. Ramannal, 
which has been followed-in many other cases. It is, I think, 
established that a decree will not be- set aside merely on proof 
that it was obtained by perjury or that the document upon 
which it is based is a forged document. The questions. whether 
there was perjury or forgery are matters which must be taken 
to have been decided in the suit itself and even if they have 
been decided wrongly and a decree has been given as the result 
of forgery or perjury or both, the Court in the interests of 
finality will refuse to reopen the matter in a subsequent suit 
between the same parties. It has been urged ‘by the appellant 
that the present case is nothing more than a case in which the 
Court is asked to set aside a decree on the basis of findings 
that the document on which the suit was based isa forgery 
and that the evidence. with which the decree was obtained is 
perjured evidence. But it seems to me that the case put for- 
ward by the plaintiff goes much further than this. The plain- 
tiff alleges that there. has been a deliberate conspiracy of a 
number of people not only to hoodwink the Court into passing 
a wrong- decree, but also to deceive the defendant as to the 
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nature of the suit and by a trick to prevent him from resisting 
that suit. It is not merely a case of an allegation of forgery 
or perjury but of an allegation that a suit on the forged pro- 
missory note was deliberately filed in such circumstances that it 
might be mistaken for the suit on the genuine promissory note 
and that the suit on the genuine promissory note was filed in 
such circumstances that the defendant would not be apprised of 
the trick which had been played upon him in the earlier suit, 
so that he might canvass the matter in appeal. It is also alleged 
that the two main witnesses who supported the forged promis- 
sory note were both individuals who were impersonating the 
proper witnesses and that the whole scheme whereby thése two 
suits were conducted was so devised that neither the debtor nor 
the true witnesses should realise the nature of the trick which 
was played. Such a case is tomy mind a case of fraud much 
wider than the scope of the matters decided in the actual suit 
wherein the wrong decree was obtained and one in which a 
trick was played upon the Court and also upon the debtor and the 
witnesses to prevent the truth being discovered. In law there- 
fore the decision of the Courts below is in my opinion correct. 

I wish to make it clear in view of the criminal proceedings 
which are said to be pending that I express no opinion as to 
the correctness of the findings of the Courts below on the 
questions of fact upon which it is not open to me to give a 
conttary decision. 

In the result therefore the appeal is dismissed with costs 
of the first respondent. 


Leave refused. 
K.C. Appeal dismissed. 


tmnt 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT ;— MR, JUSTICE SOMAYYA. 
Peeram Chenna Reddi and others .. Petitioners* (Respon- 


dents). 

Civil Procedure Code (V of 1908), O. 47, r. 1—Fitst appeal heard by 
two Judges—Review application—Only one of the Judges available—If can be 
heard by him alone or if it should be by a Bench of two Judges, 

Where after the disposal of an appeal bya Bench of two Judges an 
application fof review is made when only one of the Judges who ‘heard the 
appeal rémaitied attached to thé Court, the application can be heard by the 


- reaming Judge alone. Aubhoy Churn Mohunt v. S hamont Lochun Mohunt, 


*C.M. P. Nos. 3269 and 3901 of 1941. 19th August, 1941. 
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(1889) LL.R. 16 Cal. 788 and Maksud Mahi v, Secretary of State, (1911) 9 
LC. 532, relied on. 

It is the practice ofthe Madras High Court that even in first appeals 
the application for review is heard and decided only by the Judges who 


oes the appeal or where one of them is absent, by the other Judge sitting 
alone, 


Application under O. 47, r. 1 and S. 151 of the Code of 
Civil Procedure for review of the judgment of the High Court 
dated 20th January, 1941 and passed in A. S. No. 344 of 1938 
preferred against the decree of the Court of the Subordinate 
Judge of Guntur in O. S. No. 40 of 1936. 

V. Kachapesvara Aiyar, P. V. Rajamannar and K. Subba 
Rao for Petitioners. 

The Court made the following. 

_ ORDER.—It is argued that this application for review can 
be heard only by a Bench as it relates to a decree in a first 
appeal. The point is directly covered by the decisions of the 
Calcutta High Court in Aubhoy Churn Mohunt v, Shamont 
Lochun Mohunti and Maksud Mahi v. Secretary of State?. 
Both cases related to second appeals which were heard by two 
Judges as they used to be even in this Court till a few years 
ago. In the former case the Judges say this at pages 792 and 
793: 

“As I said just now, at the time this rule was returned Mr. Justice 

Wilson had gone away on furlough and another gentleman had been appoint- 
ed to perform his duties, and, consequently, he had ceased to have any juris- 
diction as a Judge of this Court for the time. He was not at the time 
attached to the Court, and, consequently, Mr. Justice Beverley was the only 
one of the Judges who heard the appeal who remained attached to the Court, 
and was, in my opinion, the only Judge who could be appointed to hear this 
application. So that in our opinion Mr. Justice Beverley was quite right in 
deciding that he had jurisdiction to hear the matter, and wasin fact the only 
person who could hear it. That ground therefore fails.” 
This is in accordance with the invariable practice of this 
Court. Even in first appeals, the application for review is 
heard and decided only by the Judges who heard the appeal or 
where one of them is absent by the other Judge sitting alone. 
Appeal No. 196 of 1928 was decided by Reilly and Burn, JJ. 
C. M. P. No. 516 of 1934 was filed for review of. that decree. 
Buin, J., ordered notice and directed that the review applica- 
tion should be posted before a Bench. It was accordingly 
posted before Burn and Mockett, JJ. Apparently it was then 
discovered that even after notice, the review petition should be 
disposed of by Burn, J., alone. 


1. . (1889) LL.R. 16 Cal. 788. 2. (1911) 9 I.C, 532, 


Chenna 
eddi, 
dn re. 


Saftiraju 


v. 
Venkata- 
ratnam. 


646 THE MADRAS LAW JOURNAL REPORTS. [1941 


Then this order was passed on 7th December, 1939 ae 


<“... Adjourn this to some day next year when I have tine to deal 
with it "myselí. This is not yet a matter for a Bench.” . 


Thereafter it was heard by Burn, J., alone and ioma of 


finally on 30th January, 1940. The application was. dismissed 


on the merits. I hold that this application can be heard by me. 


“On the merits, I hold that, there are‘no grounds for granting 
the review asked for. The’ petition is accordingly dismissed. 


K.S. : | ‘Petition dismissed. 


eee oe 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr, Justice WADSWORTH: 
Pothula Sattiraju aa Petitioner* (Plaintiff) 
v. Ne 
Polisetti Venkataratnam and Respondents (Defendan ts). 
others. 
Madras Estates Land Act a of 1908), Ss. 131, 189 and 213—Fraudulent 


` conspiracy to get improper decree—Payment made to avert sale—Suit for 
- damages—Jurisdiction of Civil Court—Measure of damages. 


S. 213 of the Madras Estates Land Act gives a right of suit. before the 
Collector to any person deeming himself aggrieved by any proceedings. taken 
under colour of the Act and such a suit will le at the instance not merely of 


_ the registered pattadar or other person actually impleaded as the defaulter 
_ in the original proceedings but also of any other person coming within the 


category of those who under S: 131 of the Act have a right t to set aside the 
sale on deposit of the amount due. 


Where the plaint alleged a fraudulent conspiracy to secure an improper 


" decree asa result of which a sale was held and the plaintiff having been 
_ obliged to pay money to avert the consequences of that conspiracy sued for 
. recovery of damages, : 


Held, that the Civil Court had jurisdiction to entertain. the suit in view 
of the provisions of Ss, 213 and, 189 of the Madras Estates Land Act, 

Held, further, that the claim was purely one in tort and the measure of 
the damages was the amount which the plaintiff was obliged to pay to save 
the land in which he was interested from the consequences of the cons- 


- piracy. 


| Petition under S. 115 0f Act V of 1908 praying that the 


-High Court will be’ pleased to revise the decree of the Court of 
~ the Subordinate Judge of Cocanada in C. M. A. No. l of 1936 
“ preferred against the decree of the Court.of the District Munsif 
“of Cocanada in O. S. No. 54 of 1933. 


"G. Balaparameswari Rao fot Petitioner. 
D. Narasaraju for Respondents. ve i 


"C. R. P. No. 339 of 1937. "+ 2th July, 1940, 
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The Court delivered the following 

JupcMENT.—This revision petition is preferred :azainst a 
judgment in appeal dismissing a suit as-oné of which the Civil 
Courts have no jurisdiction with reference to-the terms of 
Ss. 189 and 213 of the Madras Estates Land Act. 


The petitioner (plaintiff) had a decree under a mortgage 
binding lands in an estate. Defendants 3, 4 and 5 represented 
the mortgagors owning the kudivaram in the land. The first 
defendant was the zamindar. In 1929 the first defendant 
„obtained an ex parte decree against defendants 3 to 5 for water 
cess alleged to be due on their land which was an inam. Under 
the decree a sale was held and a portion of the land was pur- 
chased in revenue sale by the second defendant. The plaintiff 
came to know of the sale and deposited the amount due there- 
under which was a little over Rs, 1,300. and got the sale set 
aside. This wason 17th January, 1930.. On 17th January, 
1933, he filed the present suit in the District Munsif’s Court in 
which he alleged a fraudulent conspiracy between the first de- 
fendant (the landholder) and defendants 3 to 5 (the tenants) 
whereby a decree was obtained for an amount not due and the 
dand was sold to the second defendant, a friend of the parties. 
Plaintiff therefore claimed the right to get back from the first 
‘defendant and from the defendants 3 to 5 the amount which he 
was obliged to pay to get the sale set aside. Paragraph 12 of 
the plaint after setting out this claim based on fraud also says 
that if the amount for which the decree was passed was really 
due, it was due from defendants 3 to 5 and that as they defaul- 
‘ted with the result that part of the plaintiff’s hypotheca was 
sold, the plaintiff was obliged to deposit the amount. due and 
defendants 3 to 5 are bound in law to make good the said sum 
with interest. The trial Court treated the suit as one purely 
for damages for a fraudulent conspiracy carried out under 
colour of a proceeding under the Estates Land Act and applying 
S. 213 held that the suit was one cognizable only by a Revenne 
‘Court. The lower appellate Court did point out that there was 
an alternative claim against defendants 3 to 5. under S.° 69 of 
the Contract Act. Nevertheless, it dismissed’ the appeal and 
confirmed the dismissal of the suit. | 

Now in so far as the suit was one for damages or 
compensation, flowing from, the tortious act of the defen- 
dants in conspiring to bring about an improper sale under 
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colour of the Estates Land Act, it seems to me quite 
clear that S. 213 applies. It is true that in the case re- 
ported at Rajah of Vizianagaram v. Narasimharaju there 
was a difference of opinion between the two learned Judges on. 
the question whether S. 213 of the Estates Land Act has any 


application to a suit for damages brought by a person who is. 


not a tenant suing his landlord. With all respect to the learned 
Judge who held ‘otherwise, it seems to me clear that S. 213- 
in terms gives a right of suit before the Collector to any person 
deeming himself aggrieved by any proceedings taken under 
colour of this Act ‘and that such a suit would lie at the instance 
not merely of the registered pattadar or other person actually, 
impleaded as the defaulter in the original proceedings but 
would apply to a suit brought at the instance of any other per- 
son coming within the category of those who under S. 131 have 
a right to set aside the sale on deposit of the amount due. The 


‘Act contemplates proceedings against the registered pattadar 


but gives to other persons having an interest in the land a right 
to intervene and pay any amount which may be due and ina 
very large number of cases under this Act the registered patta- 
dar is not in fact the person who pays the rent. It must have. 
been the intention of the Legislature in using the wide term. 
“any person aggrieved” to give the remedy under S. 213 to any 
person who ‘had any interest in the land on which the arrear 
was claimed. 


It has also been contended that the suit as against the first 
defendant is not really a suit for damages or compensation but 
is a suit for a refund of an illegal exaction. The contention is. 
supported by the citation of the case in Municipal Council, 
Dindigul v. Bombay Co., Ltd., Madras. I do not think this 
case has any bearing on the present facts. The learned Judges 
were dealing with an illegal recovery by a public body from a 
person alleged to be liable to tax and they held that in a suit by 
the person who. paid the tax once the illegality was established. 
there was an equitable right to demand a refund of the excess. 
and that sucha refund was not damages. The present suit is 
not a suit of that nature. The decree stands and there is no 
question of a demand ‘for recovery of a tax paid under protest. 
What the plaint alleges is a fraudulent conspiracy to secure an 








1. (1916) 3 L'W. 517. ° 
2; (1928) 56 M.L.J. 525: LL.R. 52:Mad, 207. 
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improper decree as a result of which a sale has been held and 
the plaintiff has been obliged to pay money to avert the conse- 
quences of that conspiracy. This claim sounds purely in tort 
and the measure of the plaintiff’s damagés will be the amount 
which he has been obliged to pay to save the land in which he 
is interested from the consequences of the conspiracy. It has 
been pointed out in the Full Bench decision in Narayanaswamy 
v. Venkataramanal that the word ‘damage’ used in S. 213 is 
used in a general way to specify pecuniary compensation in 
contrast to reliefs such as an injunction or a decree for which 
a more elaborate form of suit lies in the Civil Courts. There 
is also the authority of Pandalai, J., for the view that a suit for 
the refund of any excessive collection under colour of the Act 
from a tenant would itself be a suit for damages under S. 213. 
(Vide Rajah of Ramnad v. Ramanatha2.) But as I have said 
this is not a suit for a refund of an illegal collection, but it is a 
suit for compensation for a payment which the plaintiff was 
obliged to make owing to the tortious act of the defendants 
under colour of the procedure laid down in the Madras Estates 
Land Act. In so far as the plaint seeks relief against the first 
defendant and in so far as it seeks relief against defendants 3 
to 5 on the ground of fraud under colour of the Act, the 
Civil Courts clearly have no jurisdiction having regard to the 
terms of Ss, 213 and 189 of the Madras Estates Land Act. 

But the alternative prayer, based presumably on S. 69 of 
the Contract Act, as against defendants 3 to 5, was one which 
the Civil Court could entertain and which the Revenue Court 
could not entertain. It is not clear why the learned Subordi- 
nate Judge did not remand the suit for the trial of this alter- 
native claim. There was no point in returning the plaint for 
amendment for the suit so far as it should have been filed in a 
Revenue Court was barred by limitation. The proper course 
therefore was to dismiss the suit so far-as it claimed damages. 
from the first defendant and defendants 3 to 5 on the ground 
of fraud and proceed with the trial of the suit as against defen- 
dants 3 to 5 only on the alternative relief under S. 69 of the 
Contract Act. Unfortunately, defendants 3 to 5 are not 
represented before me, but I can seeno reason why the suit as 
against them under the alternative relief should have been 
dismissed. 

1. 0215), 29 ERA 607 : LL.R. 39 Mad. 239 (F.B.). 


: I.R. 1931 Mad. 609 and 743. 
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The revision petition is thereforé dismissed as against the 
first defendant with costs. As against defendants 3 to 5 the 
petition is allowed in part and the trial Court will be directed to 
proceed with the trial of the suit against them in so far as the 
alternative prayer under S. 69 of the Contract Act is concern- 
ed. The costs as against defendants 3 to 5 will abide the 
result. 

B. V. V. Petition partly allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT — MR, JUSTICE PATAN JALI SASTRI. 
S. Sankaranarayana Aiyar saa Petitioner* (Petitioner) | 
v. 


‘Paramasivam Pillai and another. Respondents (Respondents). 


. Civil Procedure Code (V of 1908), S.55(4)—Security bond under— 
Surety—If entitled to be released from his bond at his pleasure. 

A person who becomes a surety under S. 55 (4), Civil Procedure Code, 
cannot claim to be released from his obligation at his pleasure. There is no 
analogy between a security bond executed by a surety under S. 55 (4), Civil 
Procedure Code and a continuing guarantee as defined in S.129 of the Con- 
tract Act. ; 


Subroya Chetty v. Ragammall, (1904) 14 M.L.J. 482: LL.R.28 Mad. 161, 
applied; Siraj-ud-Din v. Guranditta Mal, A.I.R. 1934 Lah. 962, dissented 
from; Alagammai v. Arunachalam, A.1.R. 1935 Mad. 543, referred to. 

Petition under S. 25 of Act IX of: 1887 praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Tinnevelly dated 19th January, 1937 
and passed in E.A.No. 683 of 1936 in S.C.S. No. 100 of 1936. 

R. Ramamurti Aiyar for Petitioner. 

Respondent not represented. 


The Court delivered the following 

JupcmEent.—This is a petition to revise the order of the 
Additional Subordinate Judge, Tinnevelly, refusing to discharge 
the petitioner from his suretyship under a security bond execut- 
ed by, him under S. 55 (4) of the Civil Procedure Code. 

The facts are simple and not in dispute. The first respon- 
dent obtained a decree against the second respondent and had 
him arrested in execution thereof. When the latter was brought 
before the Court under arrest, the petitioner deposited Rs. 500 
as cash security and executed a surety bond on the strength of 


*CR.P. No. 710 of 1937. _ , . ‘Ist August, 1940. 
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which the Court released the judgment-debtor from arrest. The 
bond runs as follows: ‘ 

“In case the respondent (that is the judgment-debtor) fails to apply to 
be declared an insolvent within one month from this date, and in case the 
said respondent fails to appear, when called upon in any proceeding upon 
such application or upon the decree in execution of which the said respon- 
‘dent was arrested, the Court may direct the cash security to be realised, but 
not personally from the depositor.” 

The second respondent then applied to be adjudicated in- 
solvent and was adjudged accordingly. A few months later, 
when those proceedings were still pending, the petitioner applied 
to the executing Court under Ss. 55 and 151 of the Civil Pro- 
cedure Code offering to produce the judgment-debtor before the 
Court on any day that might be fixed and praying for discharge 
from his suretyship, ashe did not like to continue as surety any 
longer. The Court below rejected this application on the 
ground that, in view of the terms of the security bond, the 
petitioner could not claim release from his obligation as surety, 
and there was nothing in S. 55 of the Code to justify such 
release. The petitioner has challenged the validity of this 
‘order. 

He contends that a security bond given under S. 55 (4) of 
the Code is in the nature of a continuing guarantee for the pro- 
duction of the judgment-debtor whenever required by the Court, 
and when the surety offers to produce the judgment-debtor and 
desires to be absolved from further liability under the bond, the 
Court is bound to cancel the bond and discharge the surety. His 
learned counsel did not suggest that S. 130 of the Contract Act 
which entitles the surety to revoke a continuing guarantee as to 
future transactions was in terms applicable to the present case, 
but it was said that the principle of that section applied by way 
of analogy. It is difficult to see what analogy there is between 
a security bond executed by a surety under S. 55 (4), Civil 
Procedure Code and a continuing guarantee as defined in S. 129 

of the Contract Act. In the former case, there is no series of 
transactions giving rise to distinct liabilities which the guarantee 
is intended to cover but there is only a single transaction under 
which the surety undertakes responsibility for certain things to 
be done in future though on different occasions. In Subroya 
_Chetty v. Ragammall! a Bench of this Court held that a security 
bond given by a surety under S. 78 of the Probate and 
Administration ‘Act for the due _administration of an estate 





1. (1904) 14 M.L.J. 482: I.L.R. 28 Mad. 161. 
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could not be revoked as to future acts of administration by the 
surety giving notice to the Judge or other officer of the Court- 
I can see no distinction between a security bond. of the kind 
dealt with in that decision and the one now before me so far as 
the applicability of S. 130 of the Contract Act or its principle 
is concerned. It.is clearly provided by the terms of the secu- 
rity bond in this case which is in conformity with S. 55 (4) of 
the Code, that the security deposited by the petitioner should 
be realised if the judgment-debtor did not apply to be declared 
an insolvent within a month from that date or did not appear 
when called upon to do so in the proceedings'on such applica- 
tion or in execution of the decree. It would be contrary to 
this stipulation to release the petitioner from his undertaking 
and set free his security deposit, and I can find nothing in the 
Code or under the general law to warrant such procedure. This 
conclusion derives further support from a comparison of S. 55 
(4) with the provisions of O. 38, rr. 2 and 3. These rules 
expressly provide that a person who becomes a surety for the 
appearance of a defendant may at any time apply to the Court 
to be discharged from his obligation and that the Court shall 
direct his discharge on such application when the defendant is 
either produced by the surety or appears in pursuance of a 
summons or warrant issued by the Court. The markedly differ- 
ent terms of S. 55 (4) andthe absence of any provision for 
the discharge of the surety at any stage before he has fully 
carried out his undertaking point clearly, in my view, to the 
conclusion that a person who becomes a surety under this 
section cannot claim to be released from his obligation at his 
pleasure. 


Petitioner’s learned counsel placed reliance on a decision of 
a single Judge of the Lahore High. Court in Siraj-ud-Din Ve 
Guranditta Mali, which no doubt supports his contention but 
with all respect I am unable to agree with it. I was also refer- 
red to a decision of Pandrang Row, J., in Alagammai v, Aruna- 
chalam? which, I find, however, is no authority on the point 
now under consideration. The question for decision in that 
case did not relate to the right of a surety to be released at any 
time from his liability on production of the judgment-debtor, 
but to the extent of his liability under a bond’ executed under 
S. 55 (4) when the judgment-debtor did not file the insolvency 
Fa OS A AI TAK E sr eS LANGEN E NELA RY KA KA Ka eee 
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‘petition within a month. The learned Judge held, on the terms 
«of the bond before him, that the only liability of the surety was 
‘to produce the judgment-debtor before the Court and that he 
was entitled to be given an opportunity of producing the judg- 
‘ment-debtor in Court on a date fixed by it before his security 
could be realised. It may be that, in the present case also, the 
“petitioner would be entitled to an opportunity of producing the 
_judgment-debtor if the latter does not appear as required by 
the Court, before the security furnished can be realised. This 
‘is not, however, the question before me and the decision 
cited above has no application. 
The civil revision petition fails and is dismissed. 


K.C. ` Petition dismissed. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-MR. JusTICE WADSWORTH AND MR. JUSTICE 
“PATANJALI SASTRI. 


A. R. M. T. T. Muthukaruppan Chettiar ..., Appellant* (1st 
Defendant) 


U. 
‘S$. P. L. Subbiah Chettiar and another .., Respondents 
(Plaintif and 
2nd Defendant). 
Madras Agriculturisis’ Relief Act (IV of 1938), Ss. 7,8 and 4 (d)—Scope. 
Where on 1st October, 1937, there wasa debt already contracted on the 
:security of house property alone in a municipality which by the terms of 
:S. 4 (d) of Act IV of 1938 is excluded from the operation of the Act, the 
-addition of security of other agricultural property on 23rd July, 1938, that is 
at a date after the Act came into force, cannot retrospectively make it a 
-debt contracted on the security of property “other than municipal house 
property” so as to bring into force Ss.7 and 8 of the Act and exclude S. 4 
(d). 
Appeal against the decree of the Court of the Subordinate 
_Judge of Devakottai dated 19th October, 1938, in O.S. No. 154 
-of 1937. 


K. Rajah Aiyar and N.G. Krishna Aiyangar for Appellant. 
R. Gopalaswamy Aiyangar for Respondents. 
The Judgment of the Court was delivered by 
Wadsworth, J.—This appeal arises out of an application 


‘by the appellant to scale down a preliminary decree on a mort- 
gage. The mortgage in question was originally contracted on 
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5th January, 1931, on the security-of house property situated. 
within a municipality. The suit was filed on the mortgage 
in 1937, resulting in a preliminary decree dated 26th 
February, 1938 and it is that preliminary decree: which the 
appellant sought to scale down under S. 19 of the Act. In 
1938 the decree-holder, not being satisfied with. the security 
given under the mortgage, filed two applications: one for the 
appointment of a receiver and the other for the attachment of 
certain agricultural lands belonging to the judgment-debtor, 
By way of defence to these applications the judgment-debtor 
came forward with an offer to give the agricultural lands, of 
which attachment was claimed, as additional security for the 
amount of the debt. This offer was accepted and on. the exe- 
cution of a bond (Ex. D) dated 23rd July, 1938, both the 
receiver application and the attachment application were dis- 
missed. The contention upon which the application under 
S. 19 is based is that by reason of the terms of Ex. D the mort- 
gage-debt, in respect of which the preliminary decree has been 
passed, becomes a debt contracted not only on house property 
within a municipality but also on the security of agricultural 
property so as to rule out the exception in S. 4 (d) of the Act. 


The security bond (Ex. D) provides that: 


“ The mortgagor, has agreed to give the said property as security along 
with the property originally mortgaged for the amount of the said decree. 
The mortgagor hereby mortgages to the mortgagee the undermentioned 
property as additional security for the debt under the said decree”. 

There is also a clause empowering the mortgagee to realise 
the entire debt not only out of the original hypotheca btit also 
out of the additional security and prescribing that the addi- 
tional security is liable to be sold in execution of the decree 
through Court in the same manner as the property mentioned in 
the decree.. No doubt the effect of'this bond is to give to the 
decree-holder a right to execute his decree against both sets of 
property in any order he pleases in respect of the whole amount 
of the decree. But we cannot see in this. bond any contract 
whereby the parties agree that the mortgage debt shall be 
deemed to have been secured on both sets of properties with 
effect from the date of the original contract: Nor do we see 
in the bond any agreement whereby the additional security 
shall be deemed to be part of the hypotheca covered by the preli- 
minary decree. The truth is that when Act IV “of 1938 came 


11) THE MADRAS LAW JOURNAL REPORTS. 655 


into force on the 22nd March, 1938, there was-in existence a 
preliminary decree for the enforcement of a mortgage secured 
on a municipal house property alone. On the 1st October, 1937, 
the date on which under S. 8 the outstanding interest is to be 
cancelled, there was also a debt contracted on the security of 
house property alone. By the terms of 5. 4 (d) of the Act 
such a debt ‘is excluded from the operation of the Act. 
It is difficult to see how any addition of security at a date 
after the Act came into force can have retrospectively created 
a debt contracted on the security of property other than muni- 
cipal house property so as to bring into force Ss. 7 and 8 of 
the Act and to exclude S. 4 (d). 

In the result therefore we agree with the conclusion taken 
by the lower Court and dismiss the appeal with costs of the Ist 
respondent. 

K.S. A Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

“PRESENT —MR, JUSTICE WADSWORTH, 
Sri Raja Velugoti,Venkata Rajagopala Petitioner* (Res pon- 


. Krishna Yachendra,Bahadur Varu . dent)... 
v.: | ; 
Kuram Venkata Seshacharlu ... Respondent (Petitioner). 


Madras Agriculturists’ Relief Act ar of 1938), Ss. 15 (4) and 19— 
Relative scope. 

Though S. 19 of Act IV of 1938 provides only for the scaling down of 
a decree for the`repayment of a ‘debt’ which term does not strictly speaking 
include a liability for rent, a procedure analogous to that laid down in S. 19 
of the Act should be ‘followed with reference to-decrees for rent. When 
there is a decree of a Civil Court determining the amount of rent payable 
for the relevant period, there is no room for any application to the Revenue 
Court under S. 15 (4), the object of which is to enable a tenant to ascertain 
the extent of his liability for rent as scaled down and pay it into the Revenue 


Courtin order to prevent an unnecessary suit. Where however a decree 


has been passed by a Civil Court for rent the proper course for the judg- 
ment-debtor is to apply under S. 19 of, Act IV of 1938 to the Court which 
passed the decree for relief. 


Fetition under S. 115. of Act V of 1908 and S. 205 of the 


Government of India Act, praying that the High Court will be 
pleased to revise.the order of the Court of the Special Deputy 
Collector of Chandragiri dated. 12th January, 1939 and made 
in M.A, No. 227 of 1938. 





* C. R. P. NĀ. 1705 of 1939, 20th March, 1941. 
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P. V. Rajamannar and K. Subba Rao for Petitioner. 
Kasturi Seshagiri Rao for Respondent. 


The Court delivered the following 

JUDGMENT.— This revision petition is preferred by the 
landholder against an order of the Special Deputy Collector of 
Chandragiri purporting to have been passed under S. 15 (4) 
of Madras Act IV of 1938. The applicant before the learned 
Deputy Collector was the owner of a 3/16 share in an agraha- 
ram and he claimed the right to get the jodi scaled down on the 
basis of a deposit of the arrears for faslis 1346 and 1347, not 
of the whole jodi of the agraharam but of the proportionate 
arrears due on his 3/16 share. The learned Deputy Collector, 
accepting evidence that in practice the applicant had been paying 
his proportionate share of the rent separately from the other 
agraharamdars and that these payments had been received, held 
that the liability of the applicant was only a liability for 3/16 
of the total jodi and allowed the application. It does not 
appear to have been realised in the Court below that the question 
whether the liability of the applicant was a joint and several 
liability or a separate liability for a proportion of the whole 
jodi was concluded so far as these particular faslis are concern- 
ed by the decisions which led up to decrees which decrees in 
fact the applicant was trying to get modified. 


It has been recognised that one of the lacunae in Act IV 
of 1938 is that no procedure is laid down for scaling down 
decrees for rent. 5.19 provides only for the scaling down of 
adecree for the repayment of a ‘debt’ which term does not, 
strictly speaking, include a liability for rent. But it has been 
held in Ramadoss Reddiar v. Munuswami Reddiar! that a pro- 
cedure analogous to that laid down in S. 19 of the Act should be 
followed with reference to decrees for rent and that view has 
been adopted in subsequent decisions. -It seems to me apparent — 
that, when there is a decree of a Civil Court determining the 
amount of rent payable for the relevant period, there is no 
room for any application to ‘the Reveriue Court under S. 15(4). 
The object of S.15 (4) is clearly to enable a tenant whose 
liability for rent has not yet come into-Court to ascertain what 
is the extent of that liability as scaled down and pay it into the 
Revenue Court in order to prevent an unnecessary suit. To 
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permit this procedure to be-used when another Court has already 
passed a decision as to the liability for rent, would be to sanc- 
tion the existence of two conflicting judicial orders, neither of 
which would necessarily govern the other. It is moreover 
apparent that any procedure for reducing the amount due 
under a decree passed before Act IV of 1938 came into force 
with a view to giving the relief laid down under S. 15 cannot 
be treated as an opportunity to alter the decree apart from the 
process of reduction provided in the Act. I held in Rama- 
murti Pantulu v. Sri Lakshmi Narayana Harischandra Jagadev 
Raju Bahadur1, which was a similar case though on slightly 
different facts to the present that the petitioner cannot under 
the guise of scaling down a decree. for rent, get that decree 
amended so as to give effect toa defence which should have 
been-put forward in the suit and was not put forward or, if 
put forward, was not accepted. Stillless can the same result 
be obtained by ignoring the decree and going to the Collector 
with an application for scaling down the rent on a basis which 
has been found to be untenable in the decree for the rent of 
the relevant period. 

Turning to the facts of the present case, the application 
dealt with the arrears of jodi for Faslis 1340 to 1345. These 
faslis are admittedly covered by two decrees, one O. S. No. 229 
of 1934 and the other S. C. No. 473 of 1937 of the District 
Munsif’s Court of Tirupati. The judgment in the latter case 
has been exhibited and that judgment expressly negatives the 
contention of the present applicant that by reason of separate 
possession of the 3/16 share and separate collection of the rent 
for that share he was liable only to 3/16 of the jodi of the 
whole, agraharam. The learned District Munsif repels this 
contention on the ground that the decision in O. 5. No. 229 of 
1934 has decided that the third defendant is liable jointly and 
severally with the other agraharamdars for the whole of the 
jodi. That is the suit covering the earlier faslis in reference 
to which this present application is presented. It follows 
therefore that both of the decrees which covered the relevant 
faslis proceeded upon a judicial decision binding upon the pre- 
sent respondent to the effect that he is liable jointly and sever- 
ally for the whole of the rent of the agraharam. So long as 
these two decrees are in full force and effect, it is not open to 
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83 


Venkata 
Rajagopala 
Krishna 
Yachendra 
Bahadur 

Varu 


u. 
Venkata 
Sesha- 

charlu. 


Venkata 
Rajagopala 
Krishna 
Yachendra 
Bahadur 
Varu 


v. 
Venkata 
Sesha- 

charlu, 


Narayanan 
Chettiar 
U. 
Veeru 
Goundar. 


658. THE MADRAS LAW JOURNAL REPORTS. [1941 


the respondent to contend in proceedings for scaling down the 
rent of those faslis that his liability is only for 3/16 of the rent. 
I doubt very much whether the learned Deputy Collector was 
right in entertaining the application at all when the matter was 
covered by Civil Court’s decrees. In my opinion the proper 
course would have been to refer the applicant to the Court 
which passed the decrees. But even assuming that the proce- 
dure taken by the respondent is one open to him, he clearly 
cannot be allowed to use the right to scale down the rent as a 
right to re-open the question of joint or several liability which 
has been finally decided for those particular faslis by decrees of 
a competent Court. ‘In the result therefore the revision petition 
is allowed, with costs and the application is dismissed with costs 
throughout. . 


‘KS. Petition allowed. 


Aaeeea 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘Present:—Mr. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Narayanan Chettiar .. Petitioner*  (Respon- 


dent-Plaintif’) 
v. 


Ottu Veeru Goundar and another .. Respondents (Petitioners 
—5th and Ist Defen- 
dants). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 19—Promissory note, 
dated 4th January, 1931 and letier of guarantee in respect of the note by 
others dated 7th August, 1933—Compromise decree—Scaling down—Prin- 
ciples. 

` Defendants 1 and 2 executed a promissory note on 4th January, 1931 and 
defendants 3 to 5 gave a letter of guarantee, dated 7th August, 1933, in res- 
pect of the debt. There was a compromise decrce for Rs. 5,000 for the debt 
including interest and costs against all the defendants. Subsequently 
defendants i and 5 applied by separate applications for scaling down the 
decree debt. 

Held, (1) that the fifth.defendant was entitled to have his liability under 
the letter of guarantee scaled down with reference to S, 9 ands not with refer- 
ence to S.8 of the Agriculturists’ Relief Act; 

(2) that a decree on a compromise is substantially the same as a decree 
on any other contract and to the extent to which the compromise is a renewal 
of a pré-existing debt the decree has to be scaled down with reference to the 


amamarahi amana aana gamana SR eeo 


* C. R. P. No. 1905 of 1940. 15theOctober, 1940. 
(A. A. O. No. 72 of 1939 converted into) 


TI] THE MADRAS LAW JOURNAL REPORTS. 659 


principal originally advanced. Ramamurthi v. Sitaramayya, (1940) 2 M.L.J. 
293; LL.R. (1940) Mad. 947, followed; 


(3) that it is not proper for the Court to re-open the compromise, tax 
the costs and appropriate the payment first towards the costs under the 
proviso to S. 19. Syama Rao v. Hanumantha Rao, (1940) 2 M.L.J. 476; 
followed; 


(4) that the proviso to S. 19 applied only to the costs as originally 
decreed and not to costs in execution. Venkatammal v, Ramaswami Aiyar, 
(1940) 2 M.L.J. 685, followed. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Dindigul dated 25th August, 1938 
and made in E. A. Nos. 169 and 269 of 1938 in E. P, ‘No. 5 of 
1938 in O. S. No. 46 of 1935. 

T. P. Gopalakrishnan for Petitioner. 

C. A, Seshagiri Sastri for Respondents. 

The judgment of the Court was delivered by 

Wadsworth, J.—This matter has been ‘brought before us 
as a civil miscellaneous appeal but owing to the doubt regarding 
the existence of a right of appeal against an order under S. 19 
of Madras Act IV of 1938 we have treated the appeal as a revi- 
sion petition. 

The appellant was. the decree-holder in a suit ona promis- 
sory note. There were five defendants. Defendants 1 and 2 
were impleaded as promisors. Defendants 3 to 5 were implead- 
ed as liable under a letter of guarantee. The date of the pro- 
missory note was 4th January, 1931. The date of the letter 
of guarantee was 7th August, 1933. The suit ended .in a com- 
promise decree whereunder an amount of Rs. 5,000 and odd was 
agreed to be due for the debt including interest and costs. 
There were two applications before the lower Court, one by the 
first defendant and the other by the fifth defendant. There were 
no applications by defendants 2 to 4 nor was any evidence 
adduced that they were entitled to the benefits of the Act. The 
plaintiff asks us to hold that the defendants 2 to 4 are not 
entitled to the benefit of the scaling down operation. As we 
read the order of the lower Court that order purports only to 
scale down the decree so far as the two applications are concern- 
ed. Had it expressly conferred any benefit on defendants 2 to 4 
it would obviously have been necessary to implead those defen- 
dants in the appeal before that benefit was taken away; but we 
do not find that any benefit was in fact conferred under this 
order upon those defendants wha were not parties to the appli- 
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cations. Secondly the plaintiff contends that the fifth defendant 
became liable only on 7th August, 1933 and that his liability 
under the decree must therefore be scaled down under S. 9 of 
the Act and not under S. 8, though the principal debtor’s liabi- 
lity has to be scaled down under S. 8. It is objected that the 
liability of the surety must be co-extensive with the liability of 
the principal debtor with reference to S. 128 of the Contract 
Act and that the order of the lower Court treating both the 
principal and surety in the same way is therefore correct. It 
seems to us that in applications under S. 19 of Madras Act IV 
of 1938 the Court is entitled only to proceed in accordance with 
the provisions of that Act. In accordance with the provisions 
of that Act the fifth defendant is entitled to have his liability 
scaled down with reference to S. 9 and not-with reference to 
S. 8of the Act. It may be that under the general law he will 
have a right to ,resist execution on the ground that the full 
amount due from the principal debtor has been paid. But that 
is a plea the adjudication on which cannot properly form part 
of proceedings under S. 19 of this special Act. We therefore 
leave it open to the fifth defendant in execution to raise any con- 
tention which may be available to him with reference to S. 128 
of the Contract Act.’ We do not think it necessary to say any- 
thing on the further contention of the plaintiff that the decree 
on the compromise is to be the starting point in the scaling 
down operation. We have made it clear in our decision 
reported in Ramamurthi v. Sitaramayyat that a decree on a 
compromise is substantially the same as a decree on any other 
contract and that to the extent to which the compromise is a 
renewal of a pre-existing debt the decree has to be scaled down 
with reference to the original principal. It has not been shown 
before us that the decision of the lower Court treating this 
compromise as a renewal of the pre-existing liability under the 
promissory note is out of harmony with the principles just re- 
ferred to. 

It has been brought to our notice by the respondents that 
the lower Court has. gone wrong in regard to its treatment of 
costs. The compromise did not separately allocate any portion 
of the payment towards the costs in the suit. In accordance 
with the decision in Syama Rao v. Hanumantha Rao2 it is not 





L 940) 2ML. J. 293: LL.R. (1940) Mad. 847. 
- 2, (1940) 2 M.L,J. 476. 


il} . THE MADRAS LAW JOURNAL REPORTS. - 661 
proper for ‘the Court-to re-open the compromise, tax the costs 
and treat the payment of the sum so taxed as the amount first 
to be provided for with reference to the proviso to S. 19 of the 

‘Act. -This proviso relates only to costs as originally decreed to 
the creditor: There is no decree for costs as such. Similarly 
it has been settled by a decision of this Bench (vide Venkat- 
ammal v. Ramaswami Aiyar! that the proviso applies only to 
costs as decreed and not to costs in execution. The lower Court 
is therefore wrong in directing payment to be made towards 
execution costs before the scaling down process was to start. 

In the result therefore the appeal, treated as a revision 
petition, is allowed and the case is remitted to the trial Court 
for fresh disposal in the light of this judgment. The first 
defendant will be entitled to his costs as against the plaintiff. 

The plaintiff and the fifth defendant will bear their own costs. 
The appellant will pay the deficient court-fee. 


5 S. . Appeal treated as revision petition allowed, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
“PRESENT :—-MRr, JUSTICE BURN. 
Venkatachalam pate! i .. Appellani* (Accused- 

Prisoner). 


- Penal’ Code (Act XLV of: 1860), Ss. 302 and 328—Victim recovering 
from dhatura poison and then dying of pnetwmonia—Conviction of accused 
for, murder—Propriety, 


Where the death of the victim was due not to the dhatura poison found 
to have been administered by the accused, but to pneumonia consequent upon 
exposure: -occasioned by coma or unconsciousness produced by the poison, 
and. in fact the victim died of pneumonia after recovering from the dhatura 
poisoning the accused ought to be convicted not under S. 302 but under 
S. 328 of the Indian Penal Code. 


Emberor 4. ‘Nanhu, (1923) I.L.R. 45 All, 557, distinguished. 

Appeal against the order of the Court of Session of the 
Coimbatore Division in C. C. No. 30 of 1941. 
p Appellant not represented. 
Lhe Public Prosecutor (F. L. Ethiraj) for the Crown. 
_ The:Court-delivered the following 
` JupeMENT.—The appellant was tried by the learned Ses- 
sions Judge:of Coimbatore on a charge of murder (S. 302) and 
two charges‘of administering poison with intent to commit an 
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Venkata- offence. The facts found against him were that on the night 
Cae of the 6th December last at Pollachi he gave some food with 
In re. which dhatura was mixed to three Malayalees in order that he 

might rob them of whatever they had on their person. The 

three men were found next morning lying out in the open and 

they were taken to the hospital. The medical evidence showed 

that all of them had been given dhatura.. Two of them reco- 

vered completely. The third developed pneumonia and died on 
. the 13th December. 


There is no reason to differ from the finding of the learn- 
ed Sessions Judge with ‘regard to these facts.: The learned 
Public Prosecutor has taken me through the evidence of the 
important prosecution witnesses, P.Ws. 1 and 2. These:are the 
two men who recovered from the dhatura poisoning. P.W. 1 is 
the son of the deceased. This man identified the accused at 
parades held on different dates some time after the occurrence. 
The accused at the trial merely pleaded. that he knew nothing 
and that the case was false. He was not able to say, why any, 
of the witnesses should have given false evidence against him. 


The only point that needs discussion is whéther the convic- 
tion of the accused for the offence of murder is correct. The 
conviction for the two offences under S. 328 of poisoning 
P. Ws. 1 and 2 is clearly correct and the sentences.of seven 
years’ rigorous imprisonment passed upon the accused for those 
offences are not excessive. With regard to the person who died 
the learned Sessions Judge has convicted him of murder finding 
that he died of pneumonia consequent upon the exposure occa- 
sioned by coma or unconsciousness produced by the poison. 
The learned Judge refers to a case reported in Emperor v. 
Nanhu1. There is however one important difference between 
the Allahabad case and this. In the Allahabad case it was 
proved that the deceased died within a very, short time of the 
dhatura poisoning and the learned Judges held that the accused 
ought to have been charged under S. 302, Indian Penal Code, 

. and' that his offence clearly fell within “the third and ‘fourth 
paragraphs of S. 300. In the present case however death was 
not due to dhatura poisoning, The doctor’s evidence is clear 
that the victim recovered from dhatura ‘poisoning and :that he 
died of pneumonia. The question therefore is whether pneu- 
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monia was a likely consequence of the administration of dhatura. 
If it was likely that the victim after being given dhatura and 
thereby, being rendered unconscious would develop pneumonia, 
a disease which is very often fatal, then the pneumonia can be 
said to be so connected with dhatura poisoning that the act of 
the accused in administering dhatura had caused the death of 
the victim. But there is no evidence that pneumonia was a prob- 
able consequence of sleeping out at Pollachi on the night of the 
6th December. The doctor does not say that any one who slept 
out in the open on that night was likely to get pneumonia. He 
says merely that the man “developed pneumonia on account 
probably, of exposure in the open maidan on 6th December, 
1940”. Thus it is not established that the pneumonia was in 
fact caused by the exposure. Moreover the doctor did not say 
that pneumonia was a probable consequence of sleeping out; 
and asa matter of fact it appears that the other two men who 
were poisoned, P. Ws. 1 and 2, although they also slept out in 


the open for the same length of time, did not develop pneu- 
monia. 


In these circumstances it is clear that the act of the accus- 
ed in administering dhatura to Kunjan Nayar has not been 
shown to have caused his death. The conviction of the appel- 
lant for the offence of murder cannot therefore be sustained 
and it is set aside. The appellant must be convicted in the 
case of Kunjan Nayar also of an offence under S. 328, Indian 
Penal Code. Iset aside the sentence of transportation for 
life and for the offence under S. 328, Indian Penal Code, I 
sentence the appellant to ten years’ rigorous imprisonment, the 
sentence to run concurrently with the other two sentences of 
seven years’ rigorous imprisonment. l 


K. S. Sentence varied. 





[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR ALFRED Henry LioneL LEACH, Chief 

Justice, MR. JUSTICE GENTLE AND MR. JUSTICE SOMAYYA, 

In the matter of Sri V. M. Sundaresa Aiyar, Pleader, Vellore.* 


Legal practitioner—Filing certificate of receipt of fees which he has not 
n fact received—-Whether misconduct, 
e 
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It is a very serious matter fora pleader or an advocate to filea false 
certificate with regard to fees which he has not in fact received and the Court 
will take strong disciplinary action in any such case coming to its notice. 


The notice under Ss. 13 and 14 of the Legal Practitioners’ 
Act issued by the High Court to Sri V. M. Sundaresa Aiyar, 
Pleader, Vellore, calling upon him to show cause why he should 
not be dealt with under the disciplinary jurisdiction of the High 
Court, in that he a pleader practising at Vellore filed into the 
Court of the District Munsif of Vellore, fees certificates dated 
7th July, 1934, 19th August, 1937 and 18th February, 1938, in 
Q. S. No. 300 of 1934, 31 of 1937 and I. A. No. 858 of 1937 
in O, S. No. 31 of 1937 respectively on the file of the said 
Court of the District Munsif of Vellore, certifying that’ he had 
received Rs. 40, Rs. 60 and Rs. 20 respectively for his fees in 
the said proceedings, while in fact as per the entries in his 
statement of accounts, Ex. XIV of O. S. ‘No. 297 of 1940 and 
his evidence as D.W. 2 in the said O. S. No. 297 of 1940 on 
the file of the Court of the District Munsif of Vellore, he did 
not receive these sums of Rs. 40, Rs: 60 and Rs. 20 or any other 
sum for his fees in the said proceedings and that he has thereby 
rendered himself liable to be dealt with under S. 13 of the 
Legal Practitioners’ Act. ; 

The Advocate-General (Sir A. Krishnaswami Asst) “in 
support of the notice. 

T. M. Krishnaswami Aiyar for V. Goùindar chia for 
the Pleader. . 


The Judgment of the Court was delivered by ct) 

The Chief Justice.—The respondent-is-a pleader practising 
at Vellore. He has been charged with professional misconduct. 
He filed in Court three certificates to the effect that he had 
received from his client by way of fees Rs. 40, Rs.: 60 and 
Rs. 20, respectively. He had not in fact received these fees and 
his certificates were false. The charge against him is in con- 
nection with the filing of these certificates. 


© There is no dispute with regard to the facts, but ie res- 
pondent pleads that there are extenuating circumstances... He 
had acted for this client for many years and he had'kept a 
running account in respect of the work done for him, He had 
always been paid his fees and he had no reason to suppose that 
these sums would not be paid. It is certainly a very serious 
matter for a pleader or an advocate to file: a false certificate 
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with regard to fees. This Court had to draw attention to the 
seriousness of such conduct in a circular issued on the 13th 
April, 1939, In that circular the Court said that for a pleader 
or an advocate to file a fee certificate without having received 
the fee was most improper and the Court would take strong 
disciplinary action in any case coming to its notice. This 
appears to be the frst case which has been brought to the 
notice of the Court. It will be inadequate to pass a mere 
censure on the respondent as his offence is a very serious one 
but as there is some thing to be said for him in extenuation 
we consider that adequate punishment will be to suspend him 
from practice for a period of one month, and there will be an 
order accordingly. 


It must be clearly understood that the punishment which 
the Court has inflicted in this case is not to be taken as a guide 
with regard to the Court’s action in the future. What is stated 
in the circular will be adhered to. 

K. S. Ordered accordingly. 


IN.THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE HORWILL. 


T. S. Alagappa Mudaliar saa Appellants (Plaintiff) 
v. 
A.L. V. R. S. T. Veerappan Chettiar Respondents (Defen- 
and another. dants). 


Workmen's Compensation Act (VIII of 1923), Ss. 3 (5), 10 (1) and 22— 
Workman applying after six months time to Labour Commissioner —Applica- 
tion admitted—But later on dismissed on the ground of delay in applying— 
Legality of disposal—Meaning and nature of “claim” in S. 10. 

` “ Claim for compensation” in S. 10 (1) of the Workmen’s Compensation 
Act refers to the claim made before the Commissioner. Such claim is of 
the nature of aplaint without which no proceedings for the recovery of 
compensation are maintainable, and even where a claim has been rejected in 
limine the claim would be one “instituted” before the Commissioner within 
the meaning of S. 3 (5) (a) so as to bar a suit for damages in a Court of law. 

Rejection by the Commissioner of an application for compensation after 
condonation of delay in filing the same without giving any decision on the 
merits is illegal, and the remedy of the aggrieved party is only to carry the 
matter to the High Court under S. 30 of the Act. 


Second appeal against the decree of the Court of the 
Subordinate Judge of Tinnevelly in A. S. No. 2 of 1937 pre- 
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ferred against the decree of the Court of the District Munsif 
of Tinnevelly in O. S. No. 543 of 1934. 


C. S. Venkatachari and D. Ramaswami Aiyangar for 
Appellant. 

Srinivasaraghavan for Respondents. 

The Court delivered the following 


Jupement.—On the 13th of August, 1933, the appellant 
met with a serious accident in the respondents’ mill, his leg 
being fractured by the falling of a beam on it. The employers 
(the respondents) assured him that they would look after him, 
pay his expenses while he was in the hospital, maintain him, 
re-employ him when he was discharged from the hospital, 
and see that he was looked after for the rest of his life. 
On the strength of this assurance he was persuaded to 
file a leave application, in which he said falsely that he 
fell into a channel and so wanted some leave. After his 
discharge from the hospital some time in November, he 
was re-entertained. On Ist March, 1934, he was dis- 
missed from service, apparently because he was not able on 
account of his injury to perform his duties properly. 
Lawyer’s notices were sent to the employers, who denied 
that the mill was open on the day of the accident and assert- 
ed that the appellant had been on leave. As no satisfac- 
tory reply was forthcoming, an application was made before 
the Labour Commissioner on 27th March, 1934. Although this 
was beyond six months from the date of the accident, the 
application was entertained and treated as a claim for com- 
pensation, and some enquiry seems to have been made. On 
23rd April, 1934, the Commissioner asked the appellant to 
furnish certain particulars and to furnish a medical certificate. 
Before that date, the Inspector of Factories, to whom the 
application for compensation was referred, received a letter 
from the respondents asserting that the day on which the 
accident was alleged to have taken place was a Sunday and 
that the mill was not open on that day. They also referred to 
the leave application of the appellant in support of their con- 
tention. On12th May, 1934, the Commissioner passed an 
order which seems to me very discreditable. Instead of deal- 
ing with the application on its merits after having apparently 
condoned the delay in filing the application, he dismissed the 
application on the technical ground that it was barred by time 
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under S. 10 (1) of the Workmen’s Compensation Act. 
Although the unfortunate appellant had engaged lawyers in 
connection with this matter with regard to sending notices and 
so on, he was not advised to take this matter to the High 
Court, under S. 30 of the Act. Instead, he filed the present 
suit on Ist August, 1934, before the District Munsif, Tinne- 
velly, for compensation and for damages for negligence. That 
suit has been dismissed on the ground that it is barred by S. 3 
(5) of the Workmen’s Compensation Act and that decision 
was confirmed on appeal by the Subordinate Judge. 


It is first contended that if the letter to the Commissioner 
was an application for compensation, it was not barred by 
time under S. 10 (1). S. 10 (1) reads: 

“No proceedings for the recovery of compensation shall be maintainable 
before a Commissioner unless notice of the accident has been given, in the 
manner hereinafter provided as soon as practicable after the happening 
thereof and before the workman has voluntarily left the employment in 
which he was injured, and unless the claim for compensation with respect to 
such accident has been instituted within six months of the occurrence of the 
accident......s..0.. i 

There are certain provisos to this section which enable the 
Commissioner to dispense with some of these limitations. It 
is contended that the ‘claim for compensation’ referred to in 
S. 10 (1) means a claim made of the employers and nota 
formal claim made before the Commissioner. The section 
speaks of a claim being instituted. <‘Instituted” implies the 
formal making of a claim before some tribunal and is not the 
same as making a claim of the employer. Moreover, the words 
“claim” and “instituted” are referred to not only in S. 10 (1). 
Even the third proviso to S. 10 (1), gives a clear indication of 
the meaning of the word ‘claim’ for it runs: 

“ Provided further that the Commissioner may admit and decide any 
claim to compensation in any case notwithstanding that the notice has not 
been given or the claim has not been instituted in due time as provided in. 
this sub-section (1)..........” 

The word ‘claim’ must have the same meaning throughout 
and must be the claim made to the Commissioner. In S. 3 (5) 
(a) itis clear that the instituting of the claim for compensa- 
tion is before the Commissioner, and it is difficult to bélieve 
that the instituting of the claim referred to in S. 3 (5) (a) is 
not the same instituting of the claim as is referred to in S. 10 
(1). S. 22, which deals with the procedure to be adopted 
during the enquiry of the claim, refers to the “claim”, and the 


Alagappa 
Mudaliar 
v. 
Veerappari 
Chettiar. 


Alagappa 
Mudaliar 
Vv Ue 
eerappan 
Chettiar. 


668 THE MADRAS LAW JOURNAL REPORTS. [1941 


“claim” there clearly relates to a claim made before the Com- 
missioner. This was also the view of two learned Judges of 
the Patna High Court in Abdul Matin v. Bidesi Rajwarl. 
There is, however, a decision of the Calcutta High Court to 
the contrary in Abdul Karim v. Eastern Bengal Railway. The 
reasons given by the learned Judges were: (1) the Indian 
Legislature intended to follow the English Act and (2) the 
wording of S. 22, to which I have referred. With regard to 
the first point, with great deference to the learned Judges, it 
seems to me very unsafe to presume that the Indian Legisla- 
ture knew and intended to adopt the interpretation put by the 
English Courts upon the corresponding English Act. I should 
have thought that there was little reason to suppose that the 
Indian Legislature had studied the corresponding English Act 
and wished to adopt it. No doubt a drafter may closely 
follow an English original, but Ido not think there is any 
reason for assuming that the Legislature had a similar desire. 
Moreover, the Indian Act departs in many respects from the 
English Act and the Legislature has substituted for the 
word ‘make’ in the English Act the word ‘instituted’, which 
has a very much more formal meaning and suggests the mak- 
ing of a claim before some tribunal. It has been pointed out 
by the learned Advocate for the respondents that the Legisla- 
ture has now amended the wording of S. 22 (1) because the 
Calcutta High Court had given to the section a meaning not 
intended by the Legislature. 


The second reason given by the Calcutta High Court, to 
use the words of the learned Chief Justice in Abdul Karim v. 
Eastern Bengal Railway? is this: 


“ S, 22 relates to the initiation of proceedings before a Commissioner 
and refers to an ‘application for the settlement of any matter by a Commis- 
sioner’ and prescribes certain particulars which are to be contained in the 
application, and among them, ‘in the case of a claim for compensation against 
an employer’ certain details are to be given. I should find it difficult to hold 
that the words at the head of the section, ‘an application for the settlement of 
any matter by a Commissioner’ and the reference to a ‘claim to compensa- 
tion against an employer’ both refer to exactly the same thing, namely, that 
by which proceedings are initiated before the Commissioner.” 


This is no doubt a weighty argument, but the learned 
Advocate for the respondents points out that S. 22 does 
not deal only with claims for compensation. This is indicated 
—_—_——S ee gg a ag an aab aanaeiai e aaa aaa 

1, (1938) LL.R. 17 Pat. 658, 2. (1934) IL.R. 61 Cal. 508. 
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by the fact that in S. 22 (2) (b) special reference is made 
to the form of application where it amounts to a claim for 
compensation against an employer, certain particulars being 
required in addition to those to be furnished in other applica- 
tions for the settlement of any matter by a Commissioner. 


This question does not however directly arise for decision 
here because, unfortunately for the appellant, he did not carry 
the matter to the High Court and contend that the order of 
the Commissioner was wrong. Whether the decision of the 
Commissioner was right or not, that decision is now final, and 


the only question here is whether a claim has been filed at all. 


It is argued that Ex. L, which is the claim on which the Com- 
missioner acted, is a very loosely worded document and does 
not contain by any means all the particulars that are required 
by S. 22: nor does it contain the certificate referred to in r. 19 
(2) of the Rules framed under the Act. A form(form F) under 
r. 19 has been prescribed, but this form the Commissioner, if 
he thinks fit, may get the applicant to fill up and sign after the 
claim is made. Itis no doubt true that several of the parti- 
culars required by S. 22 are not to be found in Ex. L, the 
claim; but there can be no doubt, reading Ex. L as a whole, 
that it was intended to be a claim for compensation. It could 
not have been the intention of the Legislature that a claim 
could not be entertained or enquired into, or that no compen- 
sation should be granted, unless the application were in strict 
form. If those particulars and that certificate were necessary, 
the Commissioner could have obtained them; but he did not in 
fact do so, presumably because he did not think them neces- 
sary. In paragraph 4 of Ex. L, the appellant says: 

“ The Mill agent has, the petitioner now understands, got such a letter 
(referring to the leave application) signed by the petitioner in order to 
avoid the penalties for negligence giving rise to injuries to the petitioner in 


the course of employment and to escape giving compensation to the peti- 
tioner.” 


The appellant at the end of his petition does not directly ask 
for compensation, but prays that the Commissioner will be 
pleased “to enquire into the matter and render justice”. This is 
the conventional ending of a petition, but the petitioner added: 


“N.B.—Iit is prayed that notice of the date of enquiry be given to the 
petitioner.” 


He seems, to have had in view the enquiry that is to take 
place in an ordinary claim for compensation. The application 
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was treated as a claim for compensation by the Commissioner. 
It was admitted and the Commissioner made enquiries, called 
for particulars from the appellant in connection with his claim 
for compensation; and the appellant furnished those particulars. 
It is impossible to construe Ex. L as anything but an applica- 
tion for a claim for compensation. If Ex. L was a claim for 
compensation before the Commissioner, then it is clear that the 
suit is barred by S. 3 (5) of the Act. : 


It has been contended that a claim that has been rejected 
in limine would not bea claim instituted before the Commis- 
sioner within the meaning of S.3(5) (a). The wording of 
S. 10 (1): 


“No proceedings for the recovery of compensation shall be maintainable 
before a Commissioner........ unless the claim for compensation with res- 


pect to such accident has been instituted within six months of the occurrence 
. of the accident.......... id 


is referred to in support of that argument. The whole of 
S. 10 (1) however indicates that the claim for compensa- 
tion is of the nature of a plaint without which no proceedings 
for the recovery of compensation are maintainable: so that the 
words relied on only mean that unless ‘here is a formal claim 
for compensation, the Commissioner cannot make any enquiries 
or conduct any proceedings. In the present case, proceedings 
did however take place and the claim for compensation was 
instituted and was admitted by the Commissioner. S. 3 (5) 
(@) therefore clearly applies, and the lower Courts were right 
in holding that the suit was barred. 


The appellant has suffered very greatly at the hands of the 
Labour Commissioner, who should have dealt with his applica- 
tion in accordance with the spirit as well as the letter of the 
Act. Although this question has not been argued, it seems to 
me that the Commissioner acted illegally in rejecting the appli- 
cation after condoning the delay, without giving any decision 
on the merits of the application. The appellant was deceived by 
the respondents, who lulled him into a sense of security by pro- 
mising to give him employment and to look after him, which 
security led him to prefer his claim before the Commissioner 
out of time. This behaviour of the respondents was disgrace- 
ful. Nothing can be done for the appellant in this appeal; but 
the respondents have represented through their jearned advo- 
cate that they do not wish to take advantage of the dismissal 
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of this appeal by refusing relief to the appellant. They pro- 
mise to give compensation to him and I hope, for the sake of 
their reputation as employers, that they will do so. The res- 
pondents do not press for their costs. The appeal is dismissed 
without any order as to costs. The appellant will have to pay 
the Court-fee due to Government. 


K. C. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE HAPPELL. 


Seemakurthi Manikyam ... Petitioner* (Respondent) 
v. 
Jonnavithula Manikyamma .. Respondent (Petitioner). 


Civil Procedure Code (V of 1908), S. 60 (b)—‘Tools of an artisan’ mean- 
ing of —Musical instruments whether such ‘tools’. 


A musician is not an artisan and musical instruments are not ‘tools of 
an artisan’ within the meaning of S. 60 (b), Civil Procedure Code and should 
not be released from attachment in spite of the person, in whose possession 
they are, having used them for earning a livelihood. 


Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Rajahmundry dated 4th November, 1938 
and made in E. A. No. 799 of 1938 in E, P. No. 234 of 1938 
in S. C. No. 633 of 1937. 

P. V. Vallabacharyulu for Petitioner. 

T. Satyanarayana for Respondent. 

The Court delivered the following 

JupGMENT,—The petitioner in this civil revision petition 
in execution of the decree obtained by him in Small Cause Suit 
No. 633 of 1937 on the file of the District Munsif of Rajah- 
mundry attached a sewing machine, a harmonium, a fiddle and 
a veena which belonged to his judgment-debtor, who was a 
Brahmin widow. The judgment-debtor filed an application for 
the release of the articles from attachment, and the order pass- 
ed by the District Munsif of Rajahmundry on that application 
has given rise to this revision petition. The learned District 
Munsif finding that the judgment-debtor made her living by 
sewing and teaching music and that the sewing machine and 
musical instruments were consequently “tools of an artisan” 
within the meaning of S. 60, cl. (b) of the Civil Procedure 
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Code allowed the application and released the articles from 
attachment. It is conceded for the petitioner that the finding 
that the sewing machine was a “tool of an artisan” cannot be 
questioned. The only questions for determination are, there- 
fore, whether a musician is an artisan within the meaning of 
S. 60 (b), C. P. Code and whether, if so, musical instruments 
are the tools of an artisan within the meaning of the same 
section. 


It is urged by the learned advocate for the petitioner that 
the cases cited by the learned District Munsif do not support 
his conclusion. The District Munsif referred to the ruling of 
a single judge of the Upper Burma Judicial Commissioner’s 
Court in Maung Tha U v. Maung Hlal and to decisions of the 
Allahabad and Bombay High Courts in Bindeshari v. Banshi 
Lal2 and Emperor v. Haji Shaik Mahomed Shustari3. The first 
case is of no assistance as the learned judge, without deciding 
whether a musician was an artisan, held that his musical instru- 
ments were not tools within the meaning of S. 60, cl. (b), C. 
P. Code. With respect, if I was of opinion that a musician was 
an artisan, I should have no hesitation in holding that the 
musician’s instruments were tools of an artisan within the 
meaning of S. 60. In the Allahabad case it was held that cook- 
ing vessels (utensils) and the “paraphernalia” of a soap-maker 
were tools of an artisan, and in the Bombay case, that a person. 
engaged to drive an engine on board a steamer was an artisan 
within the meaning of the Indian Emigration Act. It does not 
seem to me that it necessarily follows from either of these 
decisions that a musician is an artisan. The learned District 
Munsif, however, was of opinion that these decisions justified a 
liberal interpretation of the terms “artisan” and “tools of an 
artisan” and relying on a definition of “artisan” in Dr. Anan- 
dale’s dictionary as “one skilled in any art or trade, a handi- 
craftsman, a mechanic” found that the musical instruments in 
question were “tools of an artisan” within the meaning of 
S. 60 (b), Civil Procedure Code. 


In the Allahabad and Bombay cases referred to above the 
learned Judges who decided the cases based their decisions on 
the definitions of “artisan” given in standard dictionaries. In 
the Allahabad case, Niamatullah, J., referred to the definition 


1. (1916) 38 LC. 414, 2, (1931) LL.R. 54 All. 399. 
3. (1907) LL.R. 32 Bom. 10. 
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in Murray’s Dictionary, namely, “one who practises or cultivates 
an art—an artist”. A musician would no doubt fall within the 
scope of this definition, but I do not think that the definition is 
one which can be accepted. In The Emperor v. Haji Shaik 
Mahomed Shustarit, the definition of an artisan given in Web- 
ster’s Dictionary was accepted—‘one who is engaged in a 
mechanical employment”. The Oxford English Dictionary 
defines an artisan as (7) “an artist”—a meaning attached to the 
word which was stated to be obsolete and (ii) “one who is em- 
ployed in any of the industrial arts, a mechanic, handicrafts- 
man, artificer”. I have no doubt that in common speech 
“artisan” does not mean “artist” now and has not meant it for 
a very long time. 


For the petitioners I have been referred to a ruling of this 
High Court in an old case reported in Poonen Ex parte. In 
that case it was ruled that a washerman was not an artisan 
within the meaning of Madras Act III of 1871. S. 3 of the 
Act sets out the classes of village officers to which the Act app- 
lies, and it is plain that under the ruling of this High Court the 
only village artisans among the classes mentioned in S. 33, 
cl. (4) would be the village carpenter, blacksmith and potter. 
Neither a village barber, washerman, astrologer, nor a priest is 
an artisan within the meaning of the Act. The ruling of course 
relates to an artisan within the meaning of the Madras Here- 
ditary Village Officers’ Act, but it is of interest as, in my 
opinion, it follows common usage, and it certainly would not 
permit the inclusion of musicians in the category of artisans. 
Moreover, the Bombay and Allahabad decisions referred to by 
the learned District Munsif, while they no doubt give a wider 
meaning to “artisan” than “handicraftsman” or “artificer” do 
not take the definition beyond the scope of “one who is employ- 
ed in any of the industrial arts”. A musician is not employed 
in an industrial art, and I think that the learned District 
Munsif was wrong in his conclusion that there was authority 
for attaching a sufficiently wide meaning to “artisan” to include 
a musician. This view is justified by a reference to S. 60 (b), 
Civil Procedure Code itself. In the same clause “tools of 
artisans” are freed with the “implements of husbandry” of an 
agriculturist from liability to attachment. It seems plain that, 
probably, the legislature intended to provide that the tools of 


1. (1907) LLR. 32 Bom. 10. 2. (1876) LL.R, 1 Mad. 174. 
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certain types of working men should not be liable to attachment. 
If a musician’s instruments are within the meaning of “tools of 
an artisan”, it is clear that the implements required for his 
profession by any professional man must come within the 
definition, as, for instance, the instruments of a surgeon ora 
dentist. I have no doubt that if the legislature had intended 
that the implements required by any man in order to carry on 
his profession should be freed from liability to attachment 
it would have made its intention plain. 


For the reasons given I am of opinion that the musical 
instruments in question in this case were not ‘tools of an arti- 
san” within the meaning of S. 60, cl. (b), Civil Procedure 
Code and should not have been released from attachment. The 
order of the lower Court is, therefore, reversed and the petition 
is allowed. The lower Court has found that the respondent 
used the musical instruments in order to earn her livelihood. In 
the circumstances of the case, I make no order as to costs. 

K.C. Petition allowed. 


—,, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 
Srimat Paruvastu Pattabhirama China <Appellant* (Defen- 


Govindacharyulu. dant) 
v. 
Punyamurthula Seshagiri Rao .. Respondent (L. R. of 
Plaintif). 


Libel—Suit for damages—Earlier criminal complaint and proceedings— 
Unconditional apology—W hether operates as accord and satisfaction of civil 
action in tort. 

Where a certain act might give rise toa cause of action in tort and at 
the same time furnish a ground foracriminal complaint, an unconditional 
apology given before the Criminal Court (in this case in proceedings in res- 
pect of an alleged libel) will not operate as an accord and satisfaction of a 
subsequent civil action for damages, unless at the time of tendering the 
apology it was specifically agreed between the parties that the apology was 
also to operate as an accord and satisfaction of the civil action. 


Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry in A.S. No. 47 of 1936 (A.S.No. 136 
of 1936 on the file of the District Court) preferred against the 
decree of the Court of the District Munsif of Rajahmundry in 
O. S. No. 4 of 1934. 





e 
* S. A, No. 854 of 1937. 8th August, 1940. 


Td] THE MADRAS LAW JOURNAL REPORTS. 675 


K. Krishnaswami Aiyangar and A. Seshachari for Appel- 
lant. 


K. Bhimasankaran for Respondent. 
The Court delivered the following 


JupGmMent.—This second appeal arises out of an action 
for damages for libel filed by the plaintiff against the defen- 
dant in respect of certain allegations made by the latter in 
writing to the Superintendent of Post Offices concerning an 
appointment to the branch post office at Vedapalli. This was 
in December, 1932. On the 8th February, 1933, the plaintiff 
sent a notice to the defendant requiring him to tender an un- 
conditional apology within fifteen days of the date of receipt 
of this notice and threatening a civil or criminal action in case 
he failed todo so. On the 26th February, 1933, the defendant 
sent a reply stating that the allegations made by him in his 
petition were not false, that he never intended to harm his 
reputation and that he was sorry that the allegations which 
he had made should have given rise to any misapprehension in 
regard to his intention. Of course this was not an uncondi- 
tional apology as required by the plaintiff. Thereupon the 
plaintiff filed a criminal complaint. The defendant justified 
his action and the criminal complaint was dismissed. A 
revision petition was preferred against the said order and after 
a lengthy argument addressed by both sides as observed by the 
Sessions Judge who disposed of the case, the defendant herein 
withdrew his allegations against the plaintiff and expressed re- 
gret. In view of the unconditional apology the plaintiff with- 
drew the criminal complaint, and made an endorsement to that 
effect on the complaint petition. Subsequent to this, some mis- 
understandings apparently arose and this suit had been filed for 
damages. In the written statement filed by the defendant he 
justified his action, pleaded qualified privilege and also alleged 
that he having tendered an apology in the Criminal Court, the 
suit ought not to have been filed. The learned District Munsif 
went elaborately into all the questions and found against the 
plea of qualified privilege and that the apology was no defence 
to a civil action in tort and in assessing damages he observed as 
follows: 


“Ido not think that damages to the extent of Rs. 100 should be granted 
“to the plaintiff, because if the defendant acted meanly in sending the petition 
-with a view to cause loss to his enemy and gain to his own relative, the 
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plaintiff acted at least equally meanly in filing the criminal case and more 
meanly in filing this suit”. 

He therefore thought that the plaintiff was entitled to 
nominal damages and gave him Rs. 5 for damages and also the 
costs of the suit. It would have been better if both the parties. 
had contented themselves with this decision, but the defendant 
chose to file an appeal against that decision to the learned. 
Subordinate Judge. The appeal was dismissed and against: 
that dismissal this second appeal has been preferred. 


Mr. Krishnaswami Aiyangar for the defendant has urged 
before me two points: (1) that his client was justified in send- 
ing the petition containing the allegations because he was a 
person interested as a villager in making the complaint to the: 
Postal Superintendent and therefore his client was protected by 
qualitied privilege and (2) that the unconditional apology given 
in the Sessions Court and accepted by the plaintiff who in conse-- 
quence withdrew the criminal revision petition operates as an 
accord and satisfaction of the action for damages for libel. In 
regard to the first point I fail to see what interest the defendant 
had in a matter concerning an appointment by the Government.. 
I think that the view taken by the learned Subordinate Judge is. 
perfectly sound and no question of qualified privilege arises in 
this case. In regard to the second point raised by Mr. Krishna- 
swami Aiyangar there was undoubtedly some force in his argu-- 
ment that the defendant while giving an apology never contem- 
plated that a civil action would again be brought against him. 
But the question is not what his client thought, but the question 
is, what is the effect of the unconditional apology given before 
the Criminal Court? A certain act might give rise to a cause 
of action in tort and at the same time furnish a ground for a. 
criminal complaint. Ordinarily in English law where a certain 
act gives rise to an indictment for felony and also to a civil. 
action in tort, it is usual to have recourse to criminal proceed- 
ings before an action in tort for damages is filed. One remedy 
is different from the other and any adjustment of the criminal. 
complaint would not operate as an accord and satisfaction of 
the civil action for damages. In one case in the interests of the 
state the wrongdoer is punished whereas in the other compensa-- 
tion is awarded to the person who suffers by the injury. 
Therefore unless at the time of giving the unconditional apology’ 
it was specifically agreed between the parties that the accept-. 
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ance of the apology should also operate as an accord and satis- endear 
faction of the civil action, prima facie I must take it that the v. 
parties intended to terminate the criminal litigation by the un- Seshakiti 
conditional apology. I am inclined to agree with the lower 
Court and hold that the endorsement in the criminal complaint 
made by the Sessions Judge terminates only the criminal com- 
plaint and cannot be construed as a release of the plaintiff’s 
right of suit for damages. It appears that even after the termi- 
nation of the criminal proceedings, this apology was published 
in the newspapers and the plaintiff may well have been content 
with that, But he has chosen to assert his legal right to get 
redress for the injury he has sustained and he cannot be 
deprived of his legal right, though discretion may be vested 
in the Court in assessing damages. That is what the first 
Court has done and I cannot say that the damages awarded is 
excessive nor does Mr. Krishnaswami Aiyangar complain that it 
is. I am also of opinion that the order for costs is not wrong, 
because the defendant did not content himself with pleading 
that the unconditional apology given by him in the criminal 
case operated as an accord and satisfaction but began to justify 
his action by pleading qualified privilege and the Court had to 
investigate into the matter. If he had not taken this other 
plea, I would probably have deprived the plaintiff of his costs 
of the litigation, but in the circumstances I cannot say that the 
exercise of discretion by the lower Court in awarding costs to 
the plaintiff is wrong. 

The second appeal fails and is dismissed with costs, 
Leave to appeal refused. 


K. C. ——— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—MR. JUSTICE GENTLE, 
Madhava Rao alias Chinnakannan minor by his Plaintiff* 


mother and next friend Sironmani Ammal. Madhava 
7 tao 

The Administrator-General of Madras and Defendants. ee: 

others. General of 


Indian Succession Act (XXXIX of 1925), Ss. 142 and 150—Provisionin Madras. 
will for purchase of house for plaintiff from a specific fund, a bank deposit 
e e 


*C.S. No. 72 of 1940. 23rd August, 1940. 
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for Rs. 14,000—Later provision for division in equal shares between plaintif 
and his brothers of balance from outstandings realised after deduction of 
money Spent for ‘the purchase of the house—Testator drawing out bank 
deposit on maturity and buying property—Legacy to plaintiff, if adeemed— 
Nature of legacy, specific or demonstrative. i 


Where a will provided for the purchase of a house for the plaintiff for 
Rs. 12,000 out of a bank deposit for Rs. 14,000, and laterfon recited that the. 
balance left over from the collections of outstandings after deduction of the ' 
amount needed for purchase of the house for the plaintiff should be divided 
between him and his brothers equally, and the testator had drawn out the 
bank deposit on maturity and bought property, on the question whether in 
the circumstances the legacy to the plaintiff was a specific legacy, and stood 
adeemed, 


Held, that construing the will as a whole, the intention of the testator 
was to give a demonstrative and not a specific legacy to the plaintiff and as . 
such there was no ademption and the plaintiff was entitled to a provision for 
Rs. 12,000 out ‘of the assets of the testator for the purchase of a house for 


- him. 


V. Sundararajan for Plaintiff. 


The Administrator-General (S. Rangaswami sawangan) in 
person. 


SaS. Rajagopalan and T. K. Rajagopalan for Defendants. 


M. A. PARRES guardian ad litem for 3rd Defendant. 
in person. 


The Court delivered the following 


JupcmentT.—The originating summons is taken out for the 
purpose of construing the will of the late C. Manicka Mudaliar 
who died on 19th January, 1936, having made his last will and 
testament on 22nd January, 1935. He left two widows, by the 
senior widow one son, who is the second defendant, and by the 
junior widow two sons, the third defendant and the plaintiff. 
The Administrator-General of Madras is now administering 
the estate and is the first defendant. 


The matter for decision is whether a gift in favour of the 
plaintiff of a sum of Rs. 12,000 was specific or demonstrative 
and if specific, whether it has been adeemed. To help to answer 
the problems to be considered one must ascertain, as far as one. 
can, what the intention of the testator was, as expressed i in his 
will. | 
> Tn regard to the second and third defendants, he. gave to, 
each of them a large and a small house in Madras and lands in 
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the mofussil.. To the plaintiff he gave specifically a small 
house in Madras and lands in the mofussil. The will then pro- 
vides as follows: 

“Further there is a sum of Rs. 14,000 in fixed deposit in my name in the 
Indian Bank, Madras, out ‘of that amount I have given Rs. 12,000 to this son. 
With that sum of Rs. 12,000, my executors shall as early as possible pur- 
chase a house of the value of about Rs. 12,000 in Madras.” 

The fixed deposit matured between the date of the will and 
the death of the testator and it is common ground that after 
the date of its maturity the testator purchased a house in 
Madras for the sum of Rs. 10,000. 


On behalf of the second and third defendants, it is conten- 
ded that the gift of Rs. 12,000 in favour of the plaintiff was 
specific and that it was to be paid out of the fixed deposit with 
the Indian Bank; as there was no such fund at the date of the 
deceased’s death, the legacy has been adeemed and must fail. 
On the other hand, on behalf of the plaintiff it is contended the 
legacy was demonstrative and whilst the legacy was primarily 
to be paid out of the fund with the Indian Bank, as that did not 
exist at the death of the testator, his other estate is responsible 
for the payment of the legacy. 


Later in the will, the testator provides that moneys advanc- 
ed by him on promissory notes and on mortgages as well as the 
money in the Bank should be collected, and the amount spent 
for the purchase of a house for the plaintiff being deducted, the 
balance should be divided into three shares, each of his sons, 
the plaintiff and defendants 2 and 3 being entitled to a share. 
Later still, in this will, the testator says that he had appointed 
his three sons as residuary legatees of all his movable and 
immovable properties. It is clear that the testator intended 
that the money which he had directed should be spent upon 
the purchase of a house should not be divisible amongst the 
three sons as he expressly excludes this from the moneys to be 
divided between the plaintiff and second and third defendants. 
When considering the general residuary clause in the will, one 
must give a meaning to the earlier provision, There can be no 
doubt that the testator wished to make equal provision for all 
his sons. Having given to the second and: third defendants a 
large aud a small house in Madras, he gave only a small house 
to the plaintiff, and expressly, provided for the purchase of a 
large house. 
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Emphasis has been placed by learned counsel on behalf of 
the other two sons that the gift of Rs. 12,000 to the plaintiff 
was expressed to be out of a sum of Rs. 14,000 in fixed deposit 
and thus, there has not been a general gift of a legacy. It is 
conceded that if there had been first a gift and then a subsequent 
direction of the fund out of which it should be paid, it would 
have been demonstrative and would be payable out of the 
general estate, in the absence of the existence of the fixed de- 
posit account in the Bank at the date of the death. I think it 
is laying too much emphasis on the position of words or sen- 
tences to make the wish of a testator to be dependent upon such 
position. 


S. 142 of the Succession Act provides that where a testa- 
tor bequeaths to any person a specified part of his property 
which is distinguished from all other parts of his property, 
the legacy is specific. S. 150 provides that where a testator 
bequeaths a certain sum of money and refers to a particular 
fund or stock so as to constitute the same, the primary fund or 
stock out of which payment is to be made, the legacy is 
to be deemed to be demonstrative. The latter part of the ex- 
planation provides that where the legacy is directed to be paid 
out of specified property, it is demonstrative. To these two 
sections, there are a large number of illustrations, I can find 
but little, if any, help in some of these illustrations, the word- 
ing of some of them in both sections being substantially identi- 
cal. For instance, one of the illustrations to S. 142 provides 
that an annuity of Rs. 500 out of the rents of the zamindari 
of W is a specific legacy; whereas an illustration under S. 150 
provides that Rs. 1,000 out of the sum of Rs. 2,000 due to 
the testator is a demonstrative legacy. I merely refer to these 
to show the conflicting nature of the illustrations which are 
given. 

In considering its provisions, one must refer to the will as 
a whole in order to ascertain the intention of the testator. 
Seeing the provision made for two sons of gifts of a large and 
a small house to each, the gift of one small house to the plain- 
tiff, and the provision for the purchase of a larger house indi- 
cates that the testator wished to provide for his three sons in the 
same way and to the same extent. The direction that out of 
the moneys at the time of the date of the will which were 
deposited with the Indian Bank, a sufficient sum is to be paid to 
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purchase the other house together with the later provision in the 
will that the balance of the bank deposit was to be divided 
equally between the three sons after there had been deducted 
from the deposit the moneys to be spent upon the purchase of 
a house, to my mind, shows that the testator intended to make 
a gift of a sum of money in favour of the plaintiff, which sum 
was to be spent on the purchase of a house and that this gift 
is not a specific but a demonstrative gift and the direction that 
it was to be paid out of a specified fund does not make the 
gift a specific one. 


There will therefore be a direction that the first defen- 
dant will provide out of the assets of the testator in his hands 
a sum of Rs. 12,000. Learned counsel on behalf of the plain- 
tiff, who is a minor, states that the house which was purchased 
for Rs. 10,000, can be given to the plaintiff, subject to the 
approval of the Court, in respect of the legacy of Rs. 12,009, 
The learned Administrator-General for the first defendant 
tells me, and I accept it, that this house, although Rs. 10,000 
was paid for it, in fact is worth Rs. 12,000 and indeed even 
more than that. The first defendant will therefore take the 
necessary steps to place this house in the name of the plaintiff 
and the income thereof will be paid to him or to his guardian 
as the case may be. No other order is necessary save that the 
costs of all parties will be paid out of the assets. I fix the 
plaintiff’s costs at Rs. 350 including all out fees and expenses, 
second defendant’s at Rs. 175 and for the third defendant, I 
fix the guardian’s fee at Rs. 125 and Rs. 75 to the Administra- 
tor-General. 


Prayer 4 of.the Originating summons seeks for a direction 
from the Court regarding the disposal of some jewellery. This 
jewellery is now the subject-matter of a suit in the City Civil 
Court, and it is unnecessary to dispose of this matter now. 
The abandonment by the plaintiff of the relief in respect of 
this jewellery is in no way to prejudice his rights, if any, in 
regard to it. 


K. C. Directions given. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
“PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. ; 
Nataraja Pillai and another .. Appellants: (Petitioners- 
f : nee BP 5 Defendants 1 and 2). 
i TA s Pe 
Rarigaswami Faramondar .. Respondent (Respondent- 
Plaintiff). 


Madras Agriculturisis’ Relief Act (IV of 1938), S. 19—Sale in execution 
of decree held prior to 1st October, 1937—Purchase by decree-holder with 
leave to bid and set off—If operates as immediate satisfaction of the decree 
by reason of 0.21, 7.72 C: P. Code—Liability of decree to be scaled down, 

In the case of a sale in exectition to a decree-holder who has been allow- 
ed to bid and set off, the decree is not satisfied until the sale has been 
confirmed. Therefore where confirmation of sucha sale is held up owing 
to the pendency of‘an application under O. 21, r.90 of the Code of ‘Civil 
Procedure to set aside the sale held before 1st October, 1937, the decree 
subsists and the judgment-debtor is entitled to ask that the decree be scaled 
down under Act IV of 1938. 

Appeal against the order of the Court of the Subordinate 
Judge of Tanjore dated 7th August, 1939 and made in TA. 
No. 261 of 1938 in O.S. No. 39 of 1933 etc. 

The Advocate-General (Sir A. Krishnaswami Aiyar), CA. 
Seshagiri Sastri and K.S. Desikan for Appellants. 

JK. Rajah Aar and K.S. Rajagopalachari for Respon- 
dent 

The Judgment of the Court was delivered by - 

Wadsworth. J.— These three matters all arise out of the 
same order which raises a question under S. 19 of Madras Act 
IV of 1938. C.M.A. No. 325 and C.R.P. No. 1346 are alter- 
native proceedings brought by the first “defendant. C.M.A.. 
No.'428 is an appeal against the same decision by the other 
defendarits in the case. , ; : 

: There was a decree passed on 31st January, 1934 for a 
sum of Rs. 10,000 and odd by the Tanjore Subordinate Judge’s. 
Court. In execution of that decree a sale was held under the 
orders of the Subordinate Judge of Kumbakonam on 26th 
August, 1937 and the property was purchased by the decree- 
holder for Rs. 11,328, which was a little more than the amount 
due under the execution petition. He was given leave to bid 





*A_A.O. No. 325 and 428 of 1939 and | 21st October, 1940. 
C.R.P. No. 1346 of 1939. e 
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and ‘set off, so that there was no actual payment of cash. 
Within one month of the sale an application was filed by the 
defendants under O. 21, r. 90 Civil Procedure Code to set aside 
the sale on the ground of irregularity etc. When that applica- 
tion was still pending, Madras Act IV of 1938 came into force 
and on 20th June, 1938 applications were filed by the judgment- 
debtors to scale down the decree. These applications were 
rejected by the Court below on the ground that there was no 
subsisting decree in view of the fact that the purchaser was the 
decree-holder and had been allowed to bid and set off. 


After the proceedings in this Court began, there was a 
consent order whereby the application under O. 21, r. 90 was 
terminated on conditions providing for the cancellati n of the 
sale on payment of an amount which will depend on this Court’s 
orders in the present proceedings. We have therefore to 
proceed with the matter as it stood when the applications under 
S. 19 were filed, at which time a sale had been held but its con- 
firmation was held up owing to the application to set aside the 
sale. 


It has been argued that by reason of O. 21, r. 72 Civil 
Procedure Code there is an immediate satisfaction of the decree 
in a case where the decree-holder has been given leave to set 
off the purchase money against his decree. This is a contention 
which it is difficult to maintain not only by reason of decisions 
to the contrary, but also in view of the provisions of r. 89 
which enable the judgment-debtor to get such a sale set aside on 
payment of the amount due together with the solatium to the 
purchaser. It has not been contended that r. 89 does not apply 
to a sale to a decree-holder and in such a case it seems to follow 
that the decree cannot be regarded as satisfied so long as the 
judgment-debtor can proceed under r. 89. There are, moreover, 
decisions which to our minds show conclusively that the decree 
is not satisfied in such a case as this until the sale has been 
confirmed; for example Ganesh v. Purshottam1 Khalil-Ur- 
Rahman v. Gokul Prasad? and the decision of the Privy Council 
in Rajah Ragunandan Prasad Singh v. Commissioner of In- 
come-Tax, Bihar and Orissa? which, though it relates to an 
income-tax matter, decides quite clearly on the basis of the 
Code of Civil Procedure that the date on which the proceeds of 





1. (1908) LL.R. 33 Bom. 311. e 2. (1919) LL.R. 41 All. 526. 
3. (1933) 64 M.L.J, 544: L.R. 60 LA. 133: LL.R. 12 Pat. 305 (P.C.). 
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the sale are received in such a case by the decree-holder is the 
date of the confirmation and not the date of the sale. In the 
face of these authorities it is not very profitable to refer to 
cases of rateable distribution in which the Court is concerned 
merely with the date of the receipt of the assets by the Court 
and not the date of the satisfaction of the decree. We are of 
opinion that on the facts of the present case it must be held that 
at the time when the applications under S. 19 were filed, the 
decree was still unsatisfied and the applicants were entitled as 
judgment-debtors to ask that the decree be scaled down under 
the Act. 


We therefore allow the appeals and the revision petition, 
set aside the lower Court’s order and remand the application for 
disposal in the light of this judgment. There will be an order 
for costs in C.M.A. No. 325 of 1939. 


K. S. Appeals and petition allowed. 


——<$<—— 


[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SiR ALFRED Henry LIONEL Leacu, Chief 
Justice, AND MR, JUSTICE KRISHNASWAMI AIYANGAR AND MR. 
JUSTICE CHANDRASEKHARA AYYAR, 


Chidambaram Chettiar (died) and Appellants* (Plai mus) 
others. 
v. 
Sellakumara Goundan and others. Respondents (Defendants). 


Transfer of Property Act (IV of 1882), S. 53—Alienation by debtor before 
his adjudication —Suit by creditor to set aside alienation—Leave of Insolven- 
cy Court if necessary—Presidency Towns Insolvency Act (111 of 1909), S. 17 
and Provincial Insolvency Act (F of 1920), S. 28 (2). 

Where property has been transferred by a deed which falls within the 
mischief of S. 53 of the Transfer of Property Act and the transferor 
becomes insolvent the property does not form part of his estate and come 
within the purview of S. 17 of the Presidency Towns Insolvency Act or S. 28 
of the Provincial Insolvency Act except when the Official Assignee or the 
Official Receiver ora creditor obtains a declaration that the transaction 
offends against S. 53. Accordingly a suit by a creditor to set aside such 
alienation is maintainable without the leave of the Insolvency Court. If the 
creditor desires to make the Official Assignee or the Official Receiver a 
party to such a suit, the consent of the Insolvency Court is necessary. 


Subramanyam v. Narasimham, (1928) 56 M.L.J. 489, approved. 


——_—$——— —_— aa aaa aaa aaa aaa Kaanan a aaa aaa Aan anama aaa aan aaau 


* Appeals Nos. 161 of 1938 and 251 8£ 1939. ist September, 1941, 
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Vasudeva Kamath v. Lakshminarayana Rao, (1918) 36 M.L.J. 453: LL.R. 
42 Mad. 684, overruled. 
Appeals against the decrees of the Court of the Subordinate 
Judge of Coimbatore in O.S. Nos. 214 of 1936 and 176 of 1937 
respectively, 


K. V. Ramachandra Aiyar and T. N. Sundaresan for 
Appellants. 


R. Sundaralingam for K. Periaswami Goundar for Res- 
pondents. 


(These appeals coming on for hearing on 15th January, 1941, 
the Court, Pandrang Row and Somayya, JJ., made the following 
Order of Reference to a Full Bench). 

The Order of Reference to the Full Bench was made by 


Somayya, J.—The question that arises in these appeals is 
whether leave of the Insolvency Court is required for a suit under 
S. 53 of the Transfer of Property Act brought by a creditor to set 
aside an alienation made by the debtor before he was adjudged an 
insolvent. 

On this question there is a direct decision of this Court in 
Vasudeva Kamath v, Lahshminarayana Raot. The lower Court 
dismissed the suit relying on the above decision as indeed 
it was bound to do. 


The plaintiff appeals and contends that the above decision 
needs re-consideration and that the entire reasoning of the learned 
Judges in that case has been dissented from by Wallace and Thiru- 
venkatachariar, JJ., in Donepudi Subramanyam v. Nune Narasim- 
ham, 


In the latter case, a. decree-holder attached certain property of 
his judgment-debtor which had been alienated to a third party. 
On a claim petition filed by the vendee the attachment was raised 
and the decree-holder filed a suit under.O. 21, r. 63 of the Code of 
Civil Procedure to set aside the order on the claim petition and to 
have it declared that the alienation was in fraud of .creditors. 
Before this suit was filed, the debtor was adjudged an insolvent and 
the suit was filed without the leave of the Insolvency Court. 
Objection was taken that the suit was bad for want of leave of the 
Insolvency Court and relying on the decision in Vasudeva Kamath 
v. Lakshminarayana Rao, Phillips, J., held that the suit was bad 
for want of requisite leave. On appeal under.S. 15 of the Letters 
Patent, it was held that no leave was required. Dealing with the 
decision in Vasudeva Kamath v. Lakshminarayana Rao, both 
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Wallace and Thiruvenkatachariar, JJ., in separate but concurrent 
judgments, pointed out that the reasoning of the Judges in that case 
cannot be accepted. Ultimately, they held that in any event an 
adverse order on a claim petition gave the individual creditor a 
special right of action personal to him and that this right could be 
exercised by him without any leave from the Insolvency Court. 
They therefore did not expressly dissent from the decision in 
Vasudeva Kamath v. Lakshminarayana Rao}. 

Though the decision is ultimately rested on this ground, we 
find that there is considerable force in the argument of Mr. K. V. 
Ramachandra Aiyar for the appellant that the reasoning of the 
decision in Donepudi Subramanyam v. Nune Narasimham®, is a 
dissent on every point from the reasoning in the“earlier case. 

In fact, it is doubtful how far the distinction drawn by 
Wallace and Thiruvenkatachariar, JJ., is supportable and whether 
the two decisions can stand alongside of each other. 

We therefore think that it is desirable that the question must 
be considered by a Full Bench. 

Even apart from the dissent expressed in the later case, we 
think that the decision in Vasudeva Kamath v. Lakshminarayana 
Rao, should be re-considered. 

‘ In a case where a debtor alienates his property under circum- 
stances which render it voidable by the creditors under S. 53 of 
the Transfer of Property Act, the alienation is binding on the 
debtor. If avoided by the creditors who alone can do so, and there 
is a surplus, it goes to the vendee. The title to the property 
continues to be in the vendee subject only to the rights of the 
creditors, When after such an alienation, the debtor is adjudged 
an insolvent, it is clear that the Property itself does not vest in the 
Official Receiver. 

In a case where the property had ceased to be that of the 
insolvent and a creditor. desires: to fight the alienee and have it 
cleared that the alienation is bad against him and other creditors, 
it is difficult to see how such a suit requires the leave of the Insol- 
vency Court. The right of the creditors to file suits against 
strangers can be taken away only by express language. Further, 
the decision in Vasudeva Kamath v. Lakshminarayana Rao}, is 
based mainly on the reasoning contained on page 686: 

“A suit by a judgment-creditor such as I have mentioned without the 
leave of thé Court would, I think, be in contravention of. this section and 


would enable the judgment-creditor to obtain satisfaction of his decree out 
of the property declared in the suit to be the property of the insolvent”. 
1, (1918) 36 M.LJ. 453: L.L.R. 42 Mad. 684 
2. (1928) 56 M.L.J. 489. 
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This reasoning appears to us to be erroneous. At any rate 
after the Transfer of Property Act was amended, the benefit of 
success goes to all the creditors. Once the creditor’s suit succeeds, 
the right to realise the property and to distribute the proceeds will 
be that of the Official Receiver. 

On the other side it may be suggested that the Official Receiver 
can file the suit under S. 53 of the Transfer of Property Act in the 
ordinary Civil Court as the statutory representative of all the 
creditors, and that.where there is a representative of the creditors 
who can and ought ordinarily to take whatever steps are neces- 
sary in their interests, an individual creditor ought not to exercise 
that right at any rate without the leave of the Insolvency Court 
which will ordinarily give the leave only if the Official Receiver 
declines to act. Would a suit by an individual creditor be an 
interference with the administration of the estate by the Official 
Receiver? í 

If an individual creditor files the suit which has to be a repre- 
sentative one, is the Offcial Receiver a necessary party to it and 
would the decision in such a suit bind the Official Receiver even if 
he is not a party? In reason, it ought to, for he represents all the 
creditors and the suit is now at any rate, one un behalf of all the 
creditors. 

We are not impressed by the distinction sought to be drawn by 
the appellant’s advocate that in a case where the alienation is 
beyond two years before the insolvency, the Official Receiver cannot 
move the Insolvency Court under S. 53 of the Provincial Insolvency 
Act (55 of the Presidency Act) and that in such a case the prohibi- 
tion under S. 28 of the Provincial Insolvency Act does not apply. 
In fact, in Vasudeva Kamath v. Lakshminarayana Rao}, the aliena- 
tion was beyond two years before the insolvency but this was 
evidently not thought to be material: 


We therefore refer the following question to a Full Bench: 


“Ts a suit by a creditor under S. 53 of the Transfer of Property Act to 
set aside an alienation made by the debtor before he is adjudged an insolvent 
maintainable without the leave of the Insolvency Court?” 4 


(These appeals coming on for hearing in pursuance of the 
aforesaid Order of Reference, the Court expressed the fellow- 
ing Opinion). 

The Opinion of the Court was expressed by 

The Chief Justice.—The question which has been referred 
is this: | 

“Isa suit by è creditor under S. 53 of the Transfer of Property Act to 
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set aside an alienation made by the debtor before he is adjudged an insol- 
vent maintainable without the leave of the Insolvency Court?” 


In Vasudeva Kamath v. Lakshminarayana Rao}, a Bench 
of this Court (Wallis, C.J., and Ayling, J.,) held that sucha 
suit could not be instituted without the leave of the Insolvency 
Court and this decision was accepted as being correct by the 
Rangoon High Court in Mohamed Adjim Nacoda v. E. M. 
Chettyar Firm2, and by the Lahore High Court in Din Moham- 
mad v. Mt. IValait Begum3. The decision was, however, strong- 
ly criticised by another Bench of this Court (Wallace and 
Thiruvenkatachariar, JJ.) in Subramanyam v. Narasimham4. 
We consider that there is full justification for the criticism. 

S. 53 of the Transfer of Property Act states that every 
transfer of immoveable property made with intent to defeat or 
delay the creditors of the transferor shall be voidable at the 
option of a creditor defeated or delayed. Before 1929 a credi- 
tor could bring a suit under this section in his individual capa- 
city, but in that year the section was amended and there is now 
a specific direction that the suit shall be instituted on behalf of, 
or for the benefit of, all the creditors. S. 17 of the Presidency 
Towns Insolvency Act and S. 28 of the Provincial Insolvency 
Act vest the property of the insolvent in the Official Assignee 
or the Official Receiver as the case may be and these sections 
prohibit, without the leave of the Insolvency Court a creditor 
of the insolvent filing a suit against the insolvent during the 
pendency of the insolvency proceedings. All matters regarding 
the insolvent’s estate have to be decided by the Insolvency Court 
in proceedings contemplated by the Act. 

Property which the insolvent has transferred in fraud of 
his creditors is not his property. The transaction is voidable, 
but until it has been set aside the transferee has a valid title. 
Therefore, where property has been transferred bya deed which 
falls within the mischief of S. 53 and the transferor becomes 
insolvent, the property does not form part of his estate and 
come within the purview of S. 17 of the Presidency Towns 
Insolvency Act or S. 28 of the Provincial Insolvency Act. Of 
course, it comes within the purview of these sections when the 
Official Assignee or the Official Receiver or a creditor, obtains 
a declaration that the transaction offends against S. 53. 


1. (1918) 36 M.L.J. 453: LL.R. 42 Mad. 684. 
2. (1930) LL.R. 9 Rang. 7. 2 ALR. 1938 Lah? 856. 
4. (1928) 56 M.L.J. 489. 
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In Vasudeva Kamath v. Lakshminarayana Raoi, certain 
creditors filed a suit for a declaration that an alienation of 
immoveable property by an insolvent was void under S. 53 
of the Transfer of Property Act. They did not ask for the 
leave of the Insolvency Court, notwithstanding that the 
Offcial Receiver was made a party to the suit. The Court held 
that the effect of an adjudication under S. 16 (1) of the Pro- 
vincial Insolvency Act, Act III of 1907 (which corresponds to 
S. 28 (2) of the present Provincial Insolvency Act) was to 
prohibit a creditor bringing a suit under S. 53 of the Transfer 
of Property Act without the consent of the Insolvency Court. 
The learned Judges who decided that case overlooked the fact 
that a suit under S. 53 of the Transfer of Property Act is not 
a suit in respect of the property of the insolvent, but is a suit 
in respect of property which had been the property of the 
insolvent and which he had transferred in fraud of his credi- 
tors. Such a suit does not fall within the prohibition of the 
Insolvency Act. Moreover, the very definite right given by 
S. 53 of the Transfer of Property Act to a creditor cannot be 
taken away without an express provision by the Legislature to 
this effect and there is nothing in the Presidency Towns Insol- 
vency Act or the Provincial Insolvency Act which can be read 
as taking away his right. This was pointed out in Subra- 
maniam v. Narasimham?, The learned Judges who decided that 
case also pointed out that a suit to set aside a transfer because 
it offends against the provisions of S. 53 of the Transfer of 
‘Property Act is not a suit respecting the property of the 
insolvent. As already indicated once a declaration has been 
obtained, the property does become the property of the insolvent 
and automatically vests in the Official Assignee or Official 
Receiver as the case may be. A creditor can get no personal 
advantage out of it, as the section now stands. 

A creditor who brings a suit under S. 53 of the Transfer 
of Property Act may desire to make the Official Assignee or 
the Official Receiver a party, but he can only do so with the 
consent of the Insolvency Court. This is quite a different 
matter from saying that the Insolvency Court must give’ its 
consent before a suit can be instituted under S. 53 of the 
Transfer of Property Act when the representative of the insol- 
vent’s estate is not made a party. 





%1, (1918) 36 M.E°J. 453: ILL.R. 42 Mad. 684. 
4 E 2. (1928) 56 M.L.J. 489. 
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It follows from what we have said that we are in full 
agreement with the decision in Subramaniam v. Narasimhami, 
and that Vasudeva Kamath v. Lakshminarayana Rao?, was 
wrongly decided. Consequently the answer to the question 
referred will be in the affirmative. : 

The costs of this reference will be costs in the appéals. 

KS. Oe hes Reference answered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT — MR, JUSTICE VENKATARAMANA Rao, ` 


Athiappa Chettiar a Appellant* (Petitioner-Plaintiff) 
v. , 
Ibramsa Pulavar ae Respondent (Respondent, end 
Defendant). 


_ Provincial Insolvency Act (F of 1920), Ss. 28 (6), 34, 44 and 47—Mort- 
gagee’s right to personal decree under O. 34, r. 6 of Civil Procedure Code (V. 
of 1908)—W hether lost by order of absolute discharge in morigagor, s insol- 
vency. 

The mortgagor’s liability to a personal decree in respect of a mortgage 
debt is a debt provable in his insolvency and the mortgagee is not entitled to 
apply under O. 34,r. 60f the Civil Procedure Code for a personal decree 
against the mortgagor for any deficiency left after the sale of the mortgaged 
Property, after an-order of absolute dane has been maden in the mort- 
gagor’s insolvency. 

Kupchand Nathmal. Marwadi. v. alee Shankar Darid 1 T R. 
(1940) Nag. 512 and Haveli Shah v. Mt. Hussaina Jan, A.LR. 1938 Lah, 217 
followed.” 


Niaz Ahmad v. Phul Kunwar, (1931) LL.R. 54 All. 428 and Sunder. Lal v 
Benarsi Das, 1.L:R. (1939) All. 492 dissènted from. ` ` 


Appeal against the décree of the District Court of Madura 
dated 31st August, 1938’ and made in A. S. No. 37 of 1938 
preferred against the order’ of the Court of the District Munsif 
of Melur dated 8th January, 1938 and made in E. A, tae 735 
of 1937 in O. S. No. '82'6f'1929. 

T. L. Venkatarama “Aiyar and M., F. Ganapathi for 
Appellant. 

R. “Ramasubbu Aiyar for Respondent.,. 

. The Court delivered the following a 

JupcmENnt.—This second appeal arises out-of an applica- 
tion made: by a mortgage-decree-holder for a personal decree 





1. (1928) 56 M.L.J. 489. 
2. (1918) 36 M.L.J. 453 a.L,R..42 Mad, 684% 
*S. A. No. 257 of 1939. 2u 4 2lst August, 1941. 
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under O. 34, r. 6, Civil Procedure Code against the second 
defendant. The relevant facts are these. The appellant 
who is the mortgagee obtained a preliminary decree for 
sale of the property mortgaged to him on 16th August, 1929. 
A final decree was also passed on 10th December, 1930. The 
mortgaged property was brought to sale on 27th August, 1934 
and the sale was confirmed on 29th September, 1934. But 
the second defendant: who was adjudicated insolvent on 21st 
July, 1933 after the final decree was passed obtained an order 
of absolute discharge on 10th August, 1934. This application 
for a personal decree against the second defendant was made 
on 28th September, 1937. Both the lower Courts have taken 
the view that the order of absolute discharge precludes any 
relief being granted to the appellant. The question is whether 
this view is sound. 


On this point there is a conflict between Lahore and 
Nagpur High Courts on the one hand and the Allahabad High 
Court on the other. In Haveli Shah v. Mt. Hussaina Jani, it 
was held that the personal liability under a mortgage is a debt 
provable in insolvency within the meaning of S. 44 (2) of the 
Provincial Insolvency Act and therefore by the order of abso- 
lute discharge this liability has been discharged. This view 
has been followed by the Nagpur High Court in Kupchand 
Nathmal Marwadi v. Rajeswar Shankar Deshpande2. But 
the Allahabad High Court has taken a different view. In 
Niaz Ahmad v. Phul Kunwar’, the reason for the view is thus 
stated : . 

“The order of discharge has no more effect upon the right of the secu- 
red creditor than the order of adjudication. Under S. 45 (2) (of the Presi- 
dency Towns Insolvency Act III of 1909 corresponding to S. 44 (2) of the 
Provincial Insolvency Act) “an order of discharge shall release the insol- 
vent from all debts provable in insolvency’. The debt due to a secured 
-creditor isnota debt provable in insolvency. The order of adjudication 


and the subsequent order of discharge cannot affect the rights of the secured 
creditor which flow from the mortgage contract.” 


This view has been again followed in Sunder Lal v. 
Benarsi Das*. With due respect to the learned Judges I am 
not able to agree with this view. Under S. 34 (2) of the Pro- 
vincial Insolvency Act all debts and liabilities, present or 
future, certain or contingent, to which the debtor is subject 
when he is adjudged an insolvent or to which he may become 








1. ALR. 1838 Lah. 217. = 2, LL.R. (1940) Nag. 512, 
3. (19317 LL.R. 54 All. 428, : 4. LL.R. (1939) All. 492, 
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subject before his discharge by reason of any obligation incur- 
red before the date of such adjudication, shall be deemed to be 
debts provable under this Act. Therefore the liability to pay 
the deficit arising after the sale of the property mortgaged in 
virtue of the personal covenant or obligation which the mort- 
gagor enters into under the deed of mortgage will be a debt 
provable within the meaning of S, 34 (2). It wasa liability 
to which the second defendant will become subject by reason of 
the obligation incurred before the date of his adjudication. 
That such a liability is a debt provable in insolvency is clear 
from S. 47 of the Act, Under that section it is open toa 
secured creditor to adopt any of the three courses specified 
therein, namely, (1) he can realise the security and prove for 
the balance due to him; (2) he can relinquish the security and 
prove for the whole debt; and (3) he can value the security at 
a particular amount and then prove for the balance. This 
therefore clearly indicates that the liability of a mortgagor 
under a deed of mortgage is a debt which the mortgagee can 
prove in insolvency. It is open to him, as S. 47 (1) provides, 
to wait until the security is realised and prove for the balance 
when it is ascertained, but he takes the risk of not getting any 
dividend if the insolvent obtains an order of discharge by that 
date, by reason of the liability being extinguished under S. 44 
(2). Ifhe wants to avoid this risk he ought to take advan- 
tage of Cls, 2 and 3. I am therefore inclined to follow the 
view of the Lahore and Nagpur High Courts in preference to 
that of the Allahabad High Court. 


Mr. Venkatarama Aiyar contends that by virtue of S. 28. 
(6) the rights of the secured creditor are not affected by the 
order of adjudication and one of such rights is to get a per- 
sonal decree for the balance due under a personal covenant in 
the deed of security and therefore his right to get such a decree 
remains unaffected by the order of discharge. All that S. 28 
(6) says is that the right of a secured creditor to realise the 
moneys due to him from and out of the security is not affected. 
But the liability due under the deed of mortgage is nevertheless 
a debt in respect whereof the secured creditor has to adopt the 
procedure in insolvency before he can get any dividend and in 
respect whereof he is subject to, the other pravisions of the 
Insolvency Act. Stone, C.J., in Khupchand Nathmal Marwadi 
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v. Rajeswar Shankar Deshpande}, after mentioning the three 
courses open to secured creditors under S. 47 observed thus: 


“If instead of taking one or the other of these courses, he simply ignores 
the insolvency, then, as above observed he is limited to his security, the 
reason being that a mortgagee with a mortgage containing a personal coven- 
ant is a secured creditor so far as the mortgage transaction is concerned and 
an ordinary creditor so far as the personal covenant is concerned.” 


I respectfully agree with this observation. 
In the result the appeal fails and is dismissed with costs. 
Leave to appeal refused. 


K.S; Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE HORWILL. 

Mrs. Raji Bai Ammal, guardian 
and mother of Minor Dickson 
Chandrahasan and another. 

v 


Md. Nathar Sahib ... Respondent (Respondent). 
Evidence Act (I of 1872), S. 112—Claim by a married woman for main- 
tenance of her children against stranger under S. 488, Criminal Procedure 
Code, alleging him to be their putative father—No proof of non-access with 
Ausband—Admission as to paternity by alleged putative father—Relevancy. 
Admissions of paternity of illegitimate children by the alleged putative 
father are irrelevant if the mother, a married woman fails to prove that she 
and her husband had no access at the time when the children could have been 


begotten. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 
to revise the order of the Court of the Sub-Divisional Magis- 


trate of Chidambaram dated 7th January, 1941 and passed in 
M. C. No. 38 of 1940. 


Petitioners* (Petitioners) 


A Christian married woman who was living away from 
her husband filed a petition under S. 488, Criminal Procedure 
Code, on behalf of her twochildren against the respondent who, 
she alleged was the putative father of the children and relied on 
admissions of paternity by the respondent. 


K. S. Jayarama Aiyar and G. Gopalaswami for Peti- 
tioners. 





1. LL.R. (1940) Nag. 512 at 516. 


* Cri. R. CaNo. 393 of 1941 e 


(Cri. R. P. No. 372 of 1941). 27th August, 1941. 
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C. Padmanabha Aiyangar. for Respondent: 

The Public Prosecutor (V. L. Ethiraj) for the Crown. ` 

The Court made the following 

ORDER.—In view of the clear wording of S. 112 of the 
Evidence Act, all admissions of paternity are irrelevant if the 
complainant fails to prove that she and her husband had no 
access at the time when ‘the child could have been begotten. 

‘The Magistrate has held that there may have been access. 
The petition for maintenance had necessarily therefore to be 
dismissed, however convincing the evidence adduced by the 
complainant might have been. 

This petition is dismissed. 

K.S. a saga BS - Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE BURN. 


Kora Vathan and another ... Accused*, 

Criminal Procedure Code (V of 1898), S. 123—Substantive sentence of 
imprisonment—If can be made to take effect ón expiry of imprisonment im- 
posed under S. 123, Criminal Procedure Code. 

.An order directing a substantive sentence of imprisonment to take 
effect on the expiry of a period of imprisonment imposed-under S. 123, 
Criminal Procedure Code, is: illegal. The substantive sentence must- take ` 
effect from the date on which it is pronounced. 

Cases referred for the orders of the High Court nder 
S. 438 of the Criminal Procedure Code, by the District Magis- 
trate’ of South Arcot in his letter R. O. C. No. 1355- 41 
dated 30th June, 1941. 
- Accused not represented. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 


The Court made the following 
- ORDER.—In these cases the order directing the substantive 


_ sentences of imprisonment to take effect on the expiry of the 


periods of imprisonment imposed under S. 123, Criminal Pro- 
cedure Code, is illegal. Vide the second proviso to S. 397, 
Criminal Procedure Code. The order in each of these cases is 
accordingly set aside. The sentence in each case must take 
effect from the date on which it was pronounced. a Pee 

K.S. . _. Ordered. 





t 


* Crl. R. C. Nos. 547, 548 and 549 of 1941  '’ . e’ i 
: (Case Referred Nos. 33, 34 and 35 of 1941). -28th August, 1941. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
4 : PRESENT; —MR. JUSTICE SOMAYYA. 


Muttapukuntla Chinnapareddi .. Appellant* (1st Defendant) 
v. 

- Masineni Venkataramanappa and Respondents (Plaintiff and 

others. ; Defendants 2 and 3). 

Transfer Property of Act (IV ‘of 1882), Ss. 6 (e) and 130—Sale of land 


set aside as vendor had no title—Right of vendee to recover purchase money 
—Whether ‘actionable claim’, which is assignable or a mere ‘right to sue? 


- A sale of immmovable property having been set aside at the instance of 
the real owners who established that the vendor had no title thereto the ven- 
dees assigned to the plaintiff their right to get.arefund of the purchase 
money from the vendor. Ina suit by such assignee it was contended that 
what was assigned was a mere right to sue which was not assignable accord- 
ing to S. 6 (e) of the Transfer of Property Act. 


Held, that the claim for the recovery of the purchase money was one for 
a precise sum which the vendees were entitled to get either on the view that 
the sale was void ab initio (the vendor having had no title from the very 
beginning) or on the ground of an existing consideration which afterwards 
failed. The right to repayment of the purchase money must be taken to be 
an implied term of the contract between the vendor and the vendees. A 
right to claim enforcement of this contract would be an actionable claim to 
which S. 130 of the Transfer of Property Act applies. The right is clearly 
assignable and the suit is competent. 


Manmatha Nath Mullick v. Hedait Ali (1931) 62 M.L.J, 287: LLR. Il 
Pat. 266: L.R. 59 I.A. 41 (P.C.) applied. 


Appeal against the decree of the District Court of Ananta- 
pur in A. S. No. 38 of 1938 preferred againt the decree of the 
Court of the District Munsif of Anantapur i in C. S. No. 222 of 

1937. 
A. Lakshmayya for the Appellant. 


K. Krishnaswami Aiyangar and N. Koteswara Rao for 
Respondents. 


The Court delivered the following 


JUDGMENT.—The appellant sold some properties to respon- 
dents 2 and 3. The sale was, however, set aside at the instance 
of two persons who claimed to he the real owners thereof. 
Their claim was upheld and the sale by the appellant in favour 
of respondents 2 and 3 was declared invalid. Thereafter res- 
pondents 2 and 3 assigned their right to get the purchase money 
from the appellant to the first respondent (plaintiff) under 
Ex. A dated the 9th of February, 1937. The first respondent 
then filed this suit for recovery of the purchase money from the 





a D 
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appellant on the strength of Ex. A the deed of assignment in 
his favour. The sole question in the second appeal is whether 
Ex. A is a valid assignment. 


It was urged for the appellant who was the first and the 
contesting defendant that the right of respondents 2 and 3 
which accrued to theni asa result of the sale in their favour 
being set aside, was a right to sue for damages and that being 
a bare right to sue, it was not assignable at law being opposed 
to S. 6 (e) of the Transfer of Property Act. Both the lower 
Courts held that the right which respondents 2 and 3 assigned 
in favour of the plaintiff Ist respondent was one to recover an 
ascertained amount and an actionable claim, and not a mere 
right to sue for damages. The suit was accordingly decreed 
by both the Courts. 


In second appeal Mr. Lakshmayya, the learned advocate 
for the appellant, urges that the view taken by the lower Courts 
as to the nature of the right which accrued to respondents 2 and 
3 by the sale to them being declared invalid has not been pro- 
perly understood by both the Courts. 


If it is a bare right to sue that the respondents 2 and 3 got 
on the sale in their favour being set aside, then, it is obvious 
that a transfer of the same would be prohibited by S.6 (e) of 
the Transfer of Property Act and that the first respondent 
would have no right to sue. The question is not free from diffi- 
culty but I think it is covered by the decision of the Judicial 
Committee in Manmatha Nath Mullick v. Hedait Alit. A lease 
contained an agreement by the lessee to pay the Government 
revenue and there was a provision that if he committed a 
breach of the covenant, he should be liable to pay damages to 
the lessor. The lessee failed to pay certain instalments of 
revenue. Then the lessor sold the property to a third person 
who paid those instalments from out of the purchase money, 
Later, the lessor executed a document by which he assigned to 
the purchaser his right to recover the instalments from the 
lessee. The question was whether the right which the lessor 
obtained on the lessee committing default in the payment of the 
revenue to the Government which the lessor ultimately paid, 
was a bare right to sue, in which case the assignment of that 
right would not be a valid one. The suit was filed by the assignee 


eS ne iene 
1. (1931) 62 M.L.J. 287: LL.R. 11 Pat. 266: L,R. 59 LA. 41 (P.C.). 
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to recover the instalments of revenue which remained unpaid by 
the lessee which as stated above he himself paid on behalf of 
the lessor. The suit was filed on the strength of the assign- 
ment which the lessor executed conveying his rights to recover 
the same from the lessee. The lessee committed default in 
payment of a further instalment which accrued due after the 
purchase of the property by the plaintiff. In so far as that 
instalment was concerned he was the owner by that time and 
under the terms of the document having stepped into the lessor’s 
shoes, he was held entitled to recover that instalment which 
accrued due after his purchase. As regards the right to recover 
the instalments which the lessee had failed to pay before the 
purchase by the plaintiff, the High Court held that it was a 
mere right to sue and that such a right was not transferable 
under the law. As extracted on page 271 of the report, the 
High Court said this: 


“What was assigned by the defendant No. 2 to the plaintiff was his 
ri,ht to recover damages from the defendant No. 1 on account of the latter’s 
default in payment of the Government revenue and cesses. The right to 
recover damages isa mere right to sue and such a right cannot be trans- 
ferred under the law.” 


After setting out the above extract, the Judicial Committee 
referred toa relevant provision in the Transfer of Property 
Act, S. 6 (e) which is in these terms: 

“A mere right to sue cannot be transferred”, 


The Judicial Committce held that what was assigned was 
not a mere right to sue but a claim for a definite sum of money 
which the lessee was bound by his contract with Banerji to 
repay tohim. This is what they say: 


* Their Lordships are clearly of opinion that this clause [Transfer of 
Property Act, S. 6 (e)] has no application to the facts ofthe present case. 
In their Lordships’ opinion what was assigned to the appellant was not a 
mereright to sue buta claim for a definite sum of money which the 
lessee was bound by his contract with Banerji to repay to him. This would, 
their Lordships think, be an actionable claim to which S. 130 of the Act 
would apply. The failure of the lessee to fulfil this obligation does not give 
rise to a claim of damages within the meaning of the clause in the lease on 
which the High Court found, but to a claim for reimbursement of the precise 
sum which the landlord has disbursed to meet the obligation”. 


In the present case, respondents 2 and 3 the purchasers from 

the appellant had a claim for reimbursement of the pre- 

cise sum which they had paid as purchase money. This was 

a precise sumewhich they were entitled to get either on the 

view that the sale was void ab initio (the vendors having had 
88 
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no title from the very beginning) or on the ground of an 
existing consideration which afterwards failed. In either case, 
it is the, purchase money that respondents 2 and 3 had a right 
to recover. It may be that they hada right to recover some 
other amount under some other head of claim but certainly they 
had the right to recover the purchase money which is a definite 
sum of money and the vendor the appellant was bound to 
repay this sum to his vendees-respondents 2 and 3. As in the 
case before the Judicial Committee it must be taken that this was 
am implied term of the contract of sale. In the case before the 
Judicial Committee, the lease deed did not contain an 
express covenant to repay to the lessor the sum which he paid 
to the Government by way of Government revenue which the 
lessee haddefaulted to pay. But evidently the Judicial Committee. 
implied such a contract and that is what is referred to on 
page 271 asa claim fora definite sum of money which the lessee 
was bound by his contract with Banerji to repay to him. The 
contract which is here referred to is obviously an implied term 
of the contract, namely, the lease deed. On the same reason- 
ing it must be held that there was in this case a contract to 
repay the purchase money between the vendor and the vendees. 
A right to claim enforcement of this contract would be in the 
words of the above decision an actionable claim to which S. 130 
of the Transfer of Property Act applies. This being so, the 
right was clearly assignable. Having regard to the above 
decision of the Judicial Committee, I think it is not profitable 
to refer to the other cases cited by either party. 

The second appeal fails and is therefore dismissed with 
costs. 

(Leave to appeal refused.) 

K.S, Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mr; Justice WADSWORTH, 
Manyam Krishna Rao .. Petitioner® (2nd Respon- 
dent) 





v. 
The Official Receiver, East Goda- Respondents (1st Respon- 
vari and another. dent and Insolvent). 


Madras Agriculturists Relief Act (IV of 1938), Ss. 7, 20 and 21—Applica- 
tion by insolvent to Insolvency Court for declaration that ke was insolvent 





*.C. R. P. No, 2258 of 1939. Sth September, 1941. 
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and that his debts should be scaled down—O ficial receiver not impleaded— 
Refusal of stay by the Official Receiver and sale by public, auction—Validity 
of sule—Provincial Insolvency Act (V of 1920), Ss. 68 and 75. 

The equity of redemption in certain properties belonging to an insolvent 
was advertised for sale by the Official Receiver. The insolvent filed an 
application in the Insolvency Court on 14th September, 1938, without 
impleading the Official Receiver, for a declaration that he was an agricul- 
turist and that his debts should be scaled down, The insolvent applied to 
the Official Receiver for stay of sale under S. 20 0f the Madras Act IV 
of 1938. The Official Receiver did not stay the sale which was held on 27th 
September, 1938. Thereupon the insolvent filed an application under S. 68 
of the Provincial Insolvency Act to set aside the sale. The Insolvency 
Court held that the application was not maintainable in law as the insolvent 
cannot bea “person aggrieved” within the meaning of S. 68. The lower 
appellate Court held that by virtue of Ss. 20 and 21 of Madras Act IV of 
1938 the insolvent was competent to apply and have the sale set aside. On 
revision, 


Held, that the application for scaling down the debt without impleading 
the Official Receiver was irregular and the application to the Official 
Receiver under S. 200f the Agriculturists’ Relief Act by the insolvent for 
stay was incompetent and though the sale was held by the Official Receiver 
with knowledge that the insolvent had already made a move in the matter of 
an application under S. 21 of Act IV it cannot be said that the Official 
Receiver acted illegally or irregularly in going on with the sale notwith- 
standing that knowledge. 

Appropriate procedure in such cases indicated. 

Petition under S. 75 (1) proviso of Act V of 1920 pray- 
ing that the High Court will be pleased to revise the order of 
the District Court of East Godavari at Rajahmundry dated 5ih 
August, 1939 and made in C. M. A. No. 25 of 1939 (L.A. No. 
127 of 1938 in I.P. No. 14 of 1932, Sub-Court, Rajahmundry). 

A, Lakshmayya for Petitioner. 

V. Viyyanna for Respondents. 

The Court delivered the following 

JupemMent.—This civil revision petition is preférred 
under S. 75 of the Provincial Insolvency Act against the order 
of the District Judge reversing the decision of the Insolvency 
Court which declined to interfere under S. 68 of the Provincial 
Insolvency Act with a sale held by the Official Receiver. The 
petitioner here was the purchaser from the Official Receiver of 
the equity of redemption of certain properties of the insolvent 
which were bound by three mortgages, one of which had been 
the subject of a decree for sale. The other two had not been 
sued on. The insolvency sale was held on the 27th September, 
1938 and was subject to these mortgages. On the 14th Septem- 
ber, 1938, the insolvent filed the petition in the Insolvency 
Court. Accofding to an undfficial copy of the petition which 
has been placed before me, the insolvent impleaded therein a 
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large number of creditors, but did not implead the Official 
Receiver and he asked under Ss. 21 and 7 of Act IV of 1938 
that he should be declared an agriculturist, that the debts due 
to the creditors should be scaled down or that the Official 
Receiver should be asked to prepare schedules according to the 
Act after scaling down the debts; and the petition recites that 
the Official Receiver has advertised the properties for sale on 
the 27th September, 1938, and that loss will be suffered by the 
insolvent if the properties were sold before the debts are scaled 
down. On the 27th September, the actual date of the sale, the 
insolvent filed an application before the Official Receiver in 
which he alleged that he was an agriculturist entitled to relief, 
no dividend having yet been declared, and also recited the fact 
of the petition already filed in the Insolvency Court; and 
under S. 20 of Act IV of 1938 he prayed the Official Receiver 
to stay the sale. The Official Receiver did not stay the sale. 
The properties were knocked down to the present petitioner. 
Thereupon the insolvent filed the petition under S. 68 of the 
Provincial Insolvency Act to set aside the sale. This petition 
was rejected by the Insolvency Court on the ground that the 
insolvent was not aperson aggrieved by the sale in the light of 
the decisions and that he was not therefore entitled under 5, 68 
to question the act of the Official Receiver whereby the sale 
was completed. There was an appeal to the District Judge 
against this order and the District Judge reversed the decision 
of the trial Court holding that, although in an ordinary case 
the insolvent was according to the authorities not aggrieved by 
the sale held in the course of administration of his estate; the 
enactment of Act IV of 1938 has made a substantial difference, 
seeing that it confers the right upon the insolvent to apply for 
the scaling down of his debt, and the learned Judge goes 
further and says that the insolvent is entitled under S. 20 of 
the Act to get the proceedings stayed. 


It seems to me quite clear that S. 20 of Act IV of 1938 
has no application to sales by Official Receivers and cannot be 
invoked in favour ofa person who is not a judgment-debtor 
seeking to stay the execution of a decree. It seems to me also 
clear that though S. 21 of Act IV of 1938 lays down no proce- 
dure for scaling down debts due by the insolvent, the procedure 
should, as far as may be, be analogous to that prescribed 
for the reduction of other debts. It is apparent, therefore, that, 


e 
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if there was a debt embodied in a decree, the Court which 
passed the decree would have to be moved under S. 19 to 
reduce the decree and the Court which executes the decree 
must be moved under S. 20 to stay execution of the decree in 
so far as the debts of the insolvent are covered by the decrees 
of a Court. 

There was at the time of this sale no procedure prescribed 
by the rules. Subsequently rules have been enacted giving to 
the Court having jurisdiction a power to entertain applications 
for declaration of the amount due on any debt as scaled down 
under the Act, even though no suit has been filed therein. But 
as things stood when this sale was held, 1 have little doubt that 
it would be within the power of the Insolvency Court to 
entertain an application under S. 21 for the scaling down of 
those debts not covered by the decrees or suits in other Courts, 
and that with reference to those debts the Insolvency Court 
would be empowered to apply the principles of the Act and 
direct the Official Receiver to revise or frame the schedule in 
accordance with the result. One thing seems to be abundantly 
clear and that is that any proceedings under S. 21 of Act IV of 
1938 should not be taken behind the back of the Official Recei- 
ver by the insolvent himself. As the status of the insolvent 
has necessarily to be established before any relief can be 
obtained, it seems to me desirable that both the Official Receiver 
and the insolvent should be made parties to any application 
under this section. If an application is properly presented to 
the Insolvency Court it would no doubt be within the compe- 
tence of the Insolvency Court to give directions to the Official 
Receiver regarding the staying of realisation of assets where 
such realisation is legally to be effected by the scaling down 
process. Thus if the Official Receiver was about to sell pro- 
perties subject to mortgages which mortgages were liable to be 
scaled down, an application might be made to the Insolvency 
Court to give directions to the Official Receiver to suspend the 
sale until the scaling down process is completed; and if the 
Official Receiver held the sale in disobedience to such directions, 
then presumably it would be a ground under S. 68 for setting 
aside the sale. I doubt whether the decision of the Full Bench 
in Hari Rao v. Official Assignee of Madras1, would necessarily 
stand in the way of a petition by the insolvent in such special 


1, (1926) 50 M.L.J, 358 I.L,R. 49 Mad. 461 (F-.B.) 
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circumstances. It would not bea case of the insolvent being 
aggrieved by the mere sale of the properties, but the insolvent 
being aggrieved by the act of the Official Receiver disregarding 
the. directions of the Court obtained at the instance of the 


insolvent who is seeking the benefit of a special statutory 
procedure. 


In the present case the procedure of the insolvent seems to 
have been wrong throughout. The mortgages to which the 
properties were subject were not all in the same position. The 
first mortgage was decreed. The Court which passed that 
decree might properly be moved under S. 19 to scale down the 
debt on proof that the insolvent, had he not been an insolvent, 
would have been entitled to the benefits of the Act. The other 
two mortgages had not been decreed. It is doubtful whether 
the Insolvency Court would have jurisdiction to scale down 
those secured debts and it might be argued that r. 2 of the 
rules framed under the Act cannot override the general law of 
mortgages, a matter on which I express no opinion. As 
to the rest of the debts, the question whether the Insolvency 
Court could or could not deal with them depends upon the 
nature of each debt, whether it was decreed or was the subject 
of a pending suit and if so, in what Court. It seems to me clear 
that the ‘petition filed by the insolvent before the Insolvency 
Court to scale down all the debts, apparently including these 
mortgage debts, could not be maintained. 


Moreover the application to the Official Receiver under 
5. 20 praying for the stay of sale was clearly incompetent. An 
application might possibly have been made to the Official 
Receiver to move on behalf of the insolvent in the proper Court 
for the scaling down of those debts which could not be scaled 
down in the Insolvency Court and to move the Insolvency 
Court for the reduction of those debts which were within the 
competence of the Insolvency Court and in that application the 
Official Receiver might have been asked to obtain the directions 
of the Insolvency Court to suspend the sale pending the deci- 
sion of the amount due. But it certainly does not follow from 
the mere fact that an insolvent’s estate may claim the benefit of 
S. 21, that all administration of the estate must stop until there 
has been an adjudication on the claims nor does it necessarily 
follow because there is a sale beittg held subject to mortgages 
and the insolyent estate may have a right to get those mortgage 
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debts scaled down, that the sale must necessarily await the 
scaling down process. It might be.desirable to sell the proper- 
ties subject to the mortgages, the purchaser taking a chance of 
the burden being reduced as a result of the scaling down 
process. 

However that may be; it seems to me clear that on the pro- 
cedure adopted by the insolvent in this case there was nothing 
tò prevent the Official Receiver from going on with the sale 
and that, though the sale was held by the Official Receiver with 
the knowledge that the insolvent had madea move in the 
matter of an application under S. 21 of Act IV of 1938, it 
cannot be said that the Official Receiver acted illegally or irre- 
gularly in going on with the sale’ ee that know- 
ledge. 

"In this view I allow the civil revision petition with costs 
throughout and restore the order of the Insolvency Court. 

K. S. - ‘Petition allowed. 


—— 


IN THE'HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI, 


Sri Chitturi Narayanamma sa Appellant* (Plaintif) 
V. 4 . 
Vankina WARA halan andanother .., Respondents (Defen- 
: danis)» 


Madras PEE Relief ‘Act (IV of 1938), S.3 (v)—"Crediior’—~ 


If includes person beneficially entitled to the amount due—S.8 explanation—'! 


Question of benami for creditor not open to debtor—Mortgage by son in 
renewal of pre-partition debt on promissory notes by father—Debtors if 
santes 


The definition. of the word ‘creditor’, in S. 3 W of Act IV of 1938, ° 


though it expressly includes the creditor’s heirs, legal representatives and 
assigns, does not include the person beneficially entitled to the amount lent. 
Accordingly where there is a debt in favour of 4 discharged by a mortgage 
debt in.favour of B it-will not-be open to the debtor tò let in evidence:to 
show that the money which he owes to B is really the: money of A so as to 
bring into force the explanation to S. 8. 

Where a mortgage is executed by ason in discharge of pre-partition 
debts evidenced by a promissory note executed by his father, the debtors in 
respect of the two debts are not the same. 


Appeal against the decree of the Court of the Subor dinate 


Judge of Ellore in O. S. No. 13 of 1937, dated 31st August, 


1938 
A. Lakshmayya for Appellant. 


* Appeal No. 71 of 1939. : . -2nd September, 1941. 
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V. Govindarajachari for Respondents. 


The Judgment of the Court was delivered by 


Wadsworth, J—The plaintiff appeals against the reduction 
of her claim on the basis of a defence under Madras Act IV of 
1938. The suit was on a mortgage (Ex. A) dated 10th Janu- 
ary, 1931, executed by the first defendant in favour of the 
plaintiff for the sum of Rs. 20,000. The mortgage deed 
recites four previous debts, the discharge of which provided the 
consideration for the document. They are as follows: (1) 
Ex. B, a promissory note for Rs. 3,000 dated 18th August, 1928, 
executed by the first defendant’s father in favour of P. W. 4, 
the husband of the plaintiff; (2) Ex. D, a promissory note for 
Rs. 2,025 dated 30th September, 1929, between the same parties 
that is, the first defendant’s father and the plaintiff’s husband; 
(3) Ex. C, a promissory note for Rs. 5,429-5-0 executed on 
lith February, 1930, by the first defendant himself in favour 
of the plaintiff’s husband. This promissory note recites the dis- 
charge of an earlier promissory note debt incurred by the first 
defendant’s father, which debt had been allotted to the first de- 
fendant in the division effected between him and his father, and 
(4) Ex, E, a promissory note for Rs. 6,000 executed on 18th 
August, 1928, by the first defendant’s father in favour of the 
plaintiff herself. The learned Subordinate Judge went at some 
length into the evidence whether the plaintiff was really a 
benamidar for her husband and whether the monies advanced 
to the first defendant’s father, which debts became consolidated 
in the suit mortgage, were the monies of the plaintiff herself or 
those of her husband. At the time when this case was decided, 
the Courts had not the benefit of the decisions which have 
helped ‘to elucidate Act IV of 1938 and it was not realised that 
in order to claim the benefit of the explanation to S. 8, there 
must be a substantial identity of both parties to the debt,-with 
the parties to the prior debts of which it is alleged to be a 
renewal. We held in Varadarajam v. Krishnamurthi1, that when 
there was a mortgage debt which was claimed to be a renewal 
of an antecedent promissory note debt in favour of a different 
person, it was not open to the petitioner to contend that the 
creditor under the promissory note was some one other than 
the promisee whose name appears in the note. That conclusion 





wa 


al. (1940) 2 M,L.J. 664: LL.R. (1941) Mad, 248, 
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was based upon the provisions of the Negotiable Instruments 
Act, but we point out incidentally that the definition of the 
word ‘creditor’ in S. 3 (v) of Act IV of 1938, though it 
expressly includes the creditor’s heirs, legal representatives and 
assigns, does not include the person beneficially entitled to the 
amount lent. In Karuppanna Goundan v. Marutha Pillai, 
we had to deal with the position where a joint family owed 
a debt and at the partition of the family this debt was 
allotted to one of the former co-parceners who executed a 
fresh document in favour of the creditor. We held that 
the contract executed by the individual debtor in substitu- 
tion for the earlier debt owed by the joint family was not a 
debt renewed or included in a fresh document in favour 
of the same creditor, holding the view that there must be a 
- substantial identity of the debtor as well as the creditor. We 
have, of course, held that where there is a joint family debt 
for which one co-parcener has signed, which is renewed by 
another joint family debt for which a different co-parcener 
signs, there is a substantial identity of the debtor sufficient to 
satisfy the criterion which we have laid down. In one case 
Ramasubbier v. Rama Aiyar2, we had to deal with the rather 
peculiar circumstances of a debt due bya joint family consis- 
ting of four brothers, one of whom executed a release deed and 
went out of the family whereafter the other three brothers, 
who continued to form the joint family, renewed the debt in 
their own names. We held in the special circumstances of the 
case that there continued to be a debt due by the same family as 
that which had originally incurred the debt. 

Now, applying these decisions to the facts of the present 
case, the four debts superseded by Ex. A may be classified as 
follows: Those evidenced by Exs. Band D are debts in which 
neither of the parties is a party ‘to the suit debt, the debtor 
being the father of the Ist defendant and the creditor being the 
husband of the plaintiff. In each of the two transactions 
evidenced by Exs. C and E there is one party common to Ex, A 
though the other party is different. In Ex. C the debtor is the 
Ist defendant himself but the creditor is the plaintiff’s husband, 
while in Ex. E the debtor is the first defendant’s father and the 
creditor is the plaintiff herself. It seems clear from the reci- 


tals in Ex. C that there was a regular partition between the 
ee Re ae es ee ee 
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first defendant and his father, the date of which must have 
been sometime between September, 1929 and February, 1930 
judging from the recitals in Exs. D and C. It follows that 
there is a different debtor in each of the antecedent debts 
evidenced by Exs. B, D and E, and on the strength of our 
decisions the first defendant cannot claim to scale down the 
suit debt with reference to the antecedent debts of the joint 
family allotted to him at the partition in respect of which he 
has executed fresh documents. 

With reference to Ex. C the debtor is the same. The 
promisee under Ex. C is the plaintiff’s husband, whereas 
under the later mortgage the creditor in the document is the 
plaintiff herself. But it was found by the lower Court that the 
plaintiff took this mortgage as a benamidar for her husband. 
Inthe view we take of the law it is unnecessary for us to 
decide whether the lower Court’s decision on the facts is correct 
or not. We are unable to accept the view that the debtor can 
scale down the debt under Ex. A on the basis that the real 
creditor under Ex. A is the promisee under the earlier note 
Ex. C. Our decisions have already gone so far as to make it 
impossible for the debtor to contend that the promisee under 
Ex. Cis a benamidar for the later mortgagee. But we have 
not so far held in a case where the debt is neither due under a 
negotiable instrument nor under a decree, that the plea of 
benami cannot be called in aid in order to establish the identity 
of the creditor under the later debt with the creditor under the 
earlier debt. The observation already referred to at page 254 
in Varadarjam v. Krishnamurthi1, does contain an indication 
of the view which we are now ‘setting forth. When we have 
to decide whether one creditor is the same person as another 
creditor, we are entitled to look to the definition in the Act and 
when that definition expressly includes heirs, legal representa- 
tives and assigns, there is much to be said for the view that the 
non-mention of beneficiaries must justify an inference that they. 
are not included in the definition of ‘creditor’, Ordinarily 
speaking, when we speak of a creditor, we mean the person 
with whom the debtor has contracted and to whom he looks 
for his discharge; we do not mean the person to whom the 
money will eventually go after it has been collected. In order to 
justify the interpretation of the term ‘creditor’ as including a 


1, (1940) 2 M.L.J. 664: LR. (1941) Mad. 248, 


IT] THE MADRAS LAW JOURNAL REPORTS. 707 


beneficiary who will eventually be entitled to the proceeds- 


` of the debt, there ought to be some express indication 
in the enactment which we do not find. On the other hand, 
the Explanation to S. 8 seems clearly to indicate that we must 
look to the document ordinarily to find out who is the creditor. 
The words “where a debt has been renewed or included ina 
fresh docùment in favour of the same creditor,” do seem to 
indicate that in order to ascertain whether the later creditor is 
the same as the earlier creditor, we must look to the writing. 
No doubt in the special case of one creditor who can be shown 
to be an assign or a legal representative or a heir of the previ- 
ous creditor, the Act comes to the debtor’s aid and provided he 
can prove that this relationship exists between the two, the 
identity of the creditors will be established. But ordinarily 
speaking, when we have a debt in favour of A discharged by a 
debt in favour of B, it will not in our opinion be open to the 
debtor to let in evidence to show that the money which he owes 
to B is really the money of A so as to bring into force the 
Explanation to S. 8. 
It follows therefore that the lower Court was wrong in 
_scaling down the debt under Ex. A on the basis that it was a 
renewal of previous debts between the same parties. The debt 
under Ex. A was contracted in January, 1931. It therefore 
falls under Cl. (1) of S. 8 and the plaintiff will be entitled to 
a decree for the principal sum of Rs. 20,000 with interest at 
- 6} per cent. per annum from Ist October, 1937, till the date 
fixed for redemption, which will be three months hence, and 
subsequent interest at 6 per cent. The plaintiff will-have full 
costs in the trial Court and also the costs in the appeal. 
K. S. Appeal allowed. 
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The mere fact that the parties contemplated the execution of a more 
comprehensive partition deed later on does not make a deed purporting 
to effect a division of the properties any the less operative to create 


-interests in the immovable properties comprised therein and it cannot be 


said that such a document does not require registration. Where such 
a deed of partition is inadmissible in evidence being unregistered, 


“even if one co-sharer happened to be in sole enjoyment of a particular 


property, he could not, sue inJejectment basing his title on the partition deed 
if another co-owner disturbed such enjoyment. He could only bring a suit 
for partition of all the properties owned incommon or for joint possession 
with his co-owners. Mere previous possession cannot be made the basis of 
a decree in ejectment against co-owners. The doctrine of part performance 
is not applicable either, as it only entitles a person in possession to invoke it 
as a shield to protect such possession and does not enable one who has lost 
possession to sue for recovery of it. 

Appeal against the decree of the Court of the Subordinate 
Judge of Narasapur in A. S. No. 161 of 1936 preferred 
against the decree of the Court of the District Munsif of 
Narasapur in O. S. No. 257 of 1934. 

P. Satyanarayana Rao for Appellant. 

P. Somasundaram and P. Suryanarayana for Respondent. 

The Court delivered the following 

JupGMENT.—This is an appeal by the defendant against a 
decree directing his ejectment from the suit property and the 
delivery thereof to the respondent. The appellant and the res- 
pondent are two out of five brothers who originally formed a 
joint Hindu family. Two of the brothers separated in June, 
1930, and the appellant and the respondent and one Subba Rao 
continued joint till 20th May, 1932, on which date the proper- 
ties held by them jointly till then were divided between them 
under the document marked as Ex. A. The respondent’s case 
was that the property in suit was among the properties allotted 
to his share under this document and that the appellant unlaw- 


‘fully trespassed upon it shortly before the suit. 


The document which is described as ‘list of shares of 
immovable property equally divided on 20th May, 1932, among 
these three individuals, namely, etc.’, recites: 

“We, namely, our five brothers effected partition previously, that is, on 
16th June, 1930,and we were keeping our three shares jointly up till now and 
managing the same. We have now mixed the property pertaining to our 
three shares together and have again effected division of the same with 
reference to good and bad qualities through mediators as follows.” 


Then. follow the lists of properties allotted to each sharer 


-who has signed at the end of his list. A “remark” at the end 


‘provides: 
_ “That each of us should with full rights, enjoy the trees and fruit trees 
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which are in his lands, that each should pay circar taxes for the lands per- Veera 
taining to (his) respective share and that each should enjoy his respective ae a 
share with rights of alienation by way of gift and sale.” 

And the document as a whole is signed by all the three 
brothers and attested by two witnesses and the writer. It is 
thus clear that the document purports to effect a partition of 
the properties comprised therein between the three brothers and 
it is admitted by the appellant’s own witnesses that the allot- 
ment under it was intended to be final. . 


v. 
Gopalarads 


It was argued for the appellant that this document (Ex. 
A) not having been registered, was inadmissible to prove the 
allotment of the suit property to the respondent, and that as 
the latter based his title only on Ex. A, his suit was bound to 
fail. The Court below has repelled’ this contention on two 
grounds. First, it has held relying upon the oral evidence in 
the case that it was intended that there should be another com- 
prehensive partition deed executed subsequently when the 
movables and outstandings belonging to the family were to be 
divided, incorporating therein the allotment of the immovable 
properties made under Ex. A, and that therefore the partition 
under Ex. A could not be treated as a final partition and did 
not require registration. This view cannot be accepted, for, as 
already observed, it is not disputed that the allotment of the 
immovable properties under Ex. A was intended to be final. 
The mere fact that the parties contemplated the execution of a 
more comprehensive partition deed later on does not make Ex. 
A any the less operative to create interests in the immovable 
properties comprised therein. It cannot therefore be said that 
Ex. A does not require registration. It clearly falls within 
S. 17 of the Registration Act and being unregistered, it must 
be held to be inadmissible in evidence. 


It is, however, argued by Mr. Somasundaram for the 
respondent that even if this partition deed is put aside as in- 
admissible in evidence, it is still open to the Court to take into 
consideration the subsequent conduct of the parties, and as _ ~ 
both the Courts have found that the respondent was in exclusive 
possession for about two years after the partition till the || 
appellant trespassed upon the suit property in 1934, the decision 
of the Court below can be supported on the ground of the 
respondent’s *possessory titla Mr. Somasundaram placed reli- 
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Thulasi Ammall, which to some extent appears to support his 
contention. That was a case where the plaintiff sued to 
recover certain properties alleging that her deceased husband 
and his brothers divided certain properties in 1910, that in such 
division the properties claimed fell to her husband’s share and 
were enjoyed by him till 1918 when he died and that her 
husband’s brothers thereupon trespassed upon those properties. 
The learned Judge held that the partition of 1910 being 
unregistered was not admissible in evidence and “could not 
therefore be relied on to show what properties fell to the share 
of the plaintiff's husband. The learned Judge, however, 
proceeded to hold that this did not prevent the Court from 
finding that the properties there in question were enjoyed by 
the plaintiff’s deceased husband as his separate properties at 
the time of his death, and passing a decree in favour of the 
plaintiff on the strength of such possessory title which had 
devolved on her. With due respect I find it difficult to follow 
this reasoning. If the partition deed could be used as evidence 
of only a division in status and could not be relied on to show 
that the properties there in question were allotted to the share 
of the plaintiff’s husband as held by the learned Judge, the 
position would be that the plaintiff’s husband and his brothers 
were tenants in common of the family properties. As pointed 
out in Subba Rao v. Mahalakshmamma®, the finding that the 
partition deed was inadmissible to show what property fell to 
each co-sharer must result in the conclusion that each co-sharer 
enjoyed an undivided share in each item of the properties. In 
such circumstances, even if one co-sharer happened to be in 
sole enjoyment of a particular piece of property, he could not» — 
as it seems to me, sue in ejectment if another co-owner distur- 
bed such enjoyment. He could only bring a suit for partition 
of all the properties owned in common or, according to some. 
decisions, for joint possession with his co-owners. Mr. Soma- 
sundaram was unable to cite any authority binding on me 
holding that a possessory title, that is to say, mere previous 
possession can be made the basis of a decree in ejectment 
against co-owners. I have to hold therefore that the appellant 
being unable to establish his exclusive title to the property in 
suit on the basis of its allotment to his share at a valid parti- 
tion, is not entitled to the relief claimed > him in the suit. 


R. 1927 Mad. 8 
2. (1930) 59 MET Rag? LL.R. a T fad. 27 at 53. 
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The next ground relied on by the ies Court in support 
of the conclusion that the plaintiff was entitled to:a. decree for 
possession is that the doctrine of part performance is applicable 
to the circumstances of the case, as the appellant was found to 
have been in possession of the property in pursuance of the 
pattition till the respondent disturbed such possession in 1934, 
and reliance was placed on certain decisions which were, 
however, cases decided before the Transfer of Property, 

’ Amendment Act of 1929. The limits of the application of the 
doctrine of part performance have now been defined in S. 53-A 
of the Act and-it is plain that that provision only entitles a 
person in possession to invoke the doctrine as a shield to 
protect such possession if the conditions therein referred to 
are satisfied and does not enable a person who has lost posses- 
sion to sue for recovery of it. Mr. Somasundaram frankly, 
admitted that he could not invoke that doctrine in the circum- 
stances of this case. , 

In the result, the second appeal is allowed and the plain- 
tiff’s suit is dismissed with costs throughout. 

Leave to appeal is granted. 


K. S. Appeal_allowed. l 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED Henry LIONEL LEACH, Gey 
Justice AND Mr. Justice HORWILL. 


M. Ethirajulu Naidu .. Appellant* (Plaintif) 
v. 
A. Ranganatham Chetty and others .. Respondents (Defen- 
dants). 


Lease—Stipulation that the lessee was to be paid the value of the build- 
ing put up by him according to the market rate when lessor resumed posses- 
- sion—Computation of value—Mesne profiis—Right to. 


Where a lease of a site provided that the lessee was to be paid the 
_ market value of the building put up by him on resumption of the site by the 
lessor on the termination of the lease, the value should be ascertained only 
after allowing for due depreciation. The fact'that the lessor will take some 
time to construct the building and would during that period be deprived of 
the present user and the income derived therefrom, is no valid reason for 
refusing to allow for depreciation. The market value is only the construc- 
tional value of the building and its special letting value cannot be taken into 
consideration in fixing the value in the absence of a stipulation to the con- 
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Where the value is ultimately found to be Rs. 18,000 and the lessor 
tendered only Rs. 3,000, the possession. of the lessee after such tender cannot 
be held to be wrongful so as to entitle the lessor to claim mesne profits. 
from such date. 7 


Appeal from the judgment and decree of the Hon’ble 
Mr. Justice Venkataramana Rao dated 11th May, 1938 and 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 41 of 1933. 


A, Viswanatha Aiyar and T. S. Muthuswami for Appel- 
lant. 

K. Rajah Atyar and A. Subramanyam for Respondents. 

The Judgment of the Court was delivered by 

The Chief Justice—The appellant is the owner of a plot 
of land in Thatha Muthiappan Street, George Town, Madras. 
On the 18th October, 1912 the appellant leased this land to the 
respondents for a period often years. The respondents acquired 
the lease for the purpose of building thereon a hall which was 
intended to be used for dramatic performances. At the time the 
lease was entered into there was a building on the land, but this 
the respondents demolished and erected in its stead a new 


‘building, which was used for dramatic performances and for 


cinematograph entertainments. On the expiration’ of this 
lease the appellant granted to the respondents a new lease for 
another period of ten years from the Ist of October, 1922. 
Cl. 4 of the second lease reads as follows: 

~ “The lessee shall always and in any event be entitled to be paid the 
price of the superstructure built on the said plot of land before he 
surrenders possession of the land either on the expiry of the lease hereby 
granted or any other future lease or at any time. The price shall be fixed 
according to the market value of the buildings as at the time of ascertain- 
ment and payment”. 

Therefore, when the respondents’ right to occupy the land 
expired, the appellant was to be entitled to the building on it, 
provided he paid to the respondents the market value. This 
had to be paid before the respondents surrendered possession. 
This factor has an important bearing on one of the questions 
raised in this appeal. 

The second lease was not renewed and the appellant 
became entitled to the possession of the property on payment to 
the respondents of the value of the building which now stands 
upon the land. He tendered to the respondents the sum of 
Rs. 3,000 as representing its magket value. This was not 
accepted and on the 25th January, 1933, the appellant filed on 
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the Original Side of this Court the suit out of which this 
appeal arises. He prayed for a decree for possession, for pay- 
ment to him of Rs. 2,900 (the amount which he claimed to be 


due as mesne profits up to the date of the filing of the suit); 


and for payment of future mesne profits at the rate of Rs. 725 
per mensem. The respondents contested the appellant’s right 
to possession of the land. They contended that by virtue of 
the Madras City Tenants Protection Act of 1921, which came 
into force on the 21st of February, 1922, they were entitled to 
a conveyance of the land on payment to the appellant of a sum 
representing the value of the building. The respondents also 
contended that the appellant could not in any event obtain a 
decree for possession until he had paid Rs. 100,000, which the 
respondents alleged was the true value of the building. The 
suit was tried by Wadsworth, J., who held that the Madras 
City Tenants Protection Act did not apply and that the appel- 
lant was entitled to a decree for possession. Having decided 
this question, the learned Judge directed the Official Referee to 
hold an inquiry into the value of the superstructure. A preli- 
minary decree was passed in accordance with this judgment and 
an appeal was then filed. The appellate Court concurred in the 
opinion expressed by Wadsworth, J., that the Madras City 
Tenants Protection Act did not apply. The respondents then 
appealed to the Privy Council, but there also failed. The 
judgment of the Judicial Committee was delivered on the 10th 
October, 1939. 


With regard to the appellant’s contention that he was 
entitled to recover mesne profits from the respondents Wads- 
worth, J., said that this question depended on whether the res- 


pondents were in wrongful possession of the property and he. 


considered that they could not be held to be in wrongful posses- 
sion if the amount of compensation offered by the appellant, 
namely, Rs. 3,000, was “ridiculously inadequate”. If, on the 
other hand, the amount offered approximated to the true value 
of the superstructure the respondents would be wrong in refusing 
to deliver possession to the appellant, and consequently they 
would render themselves liable for mesne profits. With these 
observations the learned Judge left the question of liability to 
mesne profits to be decided after the property had been valued. 
The inquity conducted by the Official Referee proved to be 


a lengthy one and his order was not passed until the 4th March, 
90 
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1938. The Official Referee found that the value of the super- 
structure was Rs. 18,000. This finding was challenged by both 
sides. The appellant said it was far too much and the respon- 
dents said it was far too little. The objections to the Official 
Referee’s report were heard by Venkataramana Rao, J., who, 
on the 11th May, 1938, held that the value was Rs. 20,400. 
The learned Judge directed the appellant within three months to 
deposit the amount into Court or to pay it to the respondents. 
In default of payment the amount was to carry interest at six 
per cent. per annum from the date of default. The learned 
Judge also held that the appellant was entitled to set-off against 
this sum, Rs. 100 per mensem from the Ist October, 1932 up 
to the date of payment as “the rent due and payable” for the 
occupation of the premises. On the 10th October, 1938 the 
appellant paid into Court Rs. 20,400, but pending the decision 
of the Privy Council the respondents obtained a stay of that 
part of the decree requiring them to give possession to the 
appellant. It was made a condition of the stay that the res- 
pondents should pay into Court a sum of Rs. 900 every month 
as security for the mesne profits which the appellant might be 
entitled to. The appellant obtained possession of the property 
on the Ist August, 1940. 


The present appeal is from the decision of Venkataramana 
Rao, J. In the first place the appellant says that the learned 
Judge should not have valued the building at more than 
Rs. 14,000. In the second place, he says that he is entitled to 
mesne profits from the date of the expiry of the lease, namely, 
the Ist October, 1932, to the Ist of August, 1940, when the 
possession was obtained. He also advances the contention that 
the learned Judge should not have awarded any interest on the 
Rs. 20,400. ‘The respondents have filed a memorandum of 
cross-objections. ‘They contend that the learned Judge should 
have valued the building at the sum of Rs. 50,000. 


In holding that the value of the building was Rs. 20,400 
that is, Rs. 2,400 more than the value placed upon it by the 
Official Referee, Venkataramana Rao, J., said that if the land- 
lord were to erect a pucca building on the site, some time 
would be taken to construct it and he would during the interval 
be deprived of the present user and the income derived there- 
from. Therefore the learned Judge was not inglined to allow 
any sum for depreciation. We find ourselves unable to agree 
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that this is a valid reason for refusing to allow for deprecia- 
tion. The contract between the parties stipulated that the price 
to be paid should be according to the market value of the build- 
ing at the time the landlord resumed possession. In valuing 
the building at Rs. 18,000 the Official Referee had regard to 
the cost of reproducing the building and then allowed for 
depreciation and cost of repairs, a method of which the Privy, 
Council approved in Hari Chand v. Secretary of Statet. No 
authority has been cited which lends support to the decision of 
the learned judge that there ought to be no deduction for 
depreciation. i i 


While accepting the applicability of the principle referred 
toin Hari Chand v. Secretary of Statet, Mr. Rajah Aiyar on 
behalf of the respondents, has contended that regard should 
also be had to the fact that this building can be let out as a 
cinema hall at a monthly rent of Rs. 800. In our opinion that 
was never in the contemplation of the parties and is not a 
factor which should be taken into consideration in a case where 
a person is allowed to build on another’s land on the under- 
standing that when his right of occupation to that land has 
expired the building shall become the property of the land 
owner on payment of its value asa building. Unless there is 
some stipulation to the contrary, it-seems to us that value must 
be the constructional value of the building. Any figure in 
excess of that value must be attributable to the site, not to the 
building. A building which is favourably situated will fetch 
more in rent than a similar building which is not well situated. 
Mr. Rajah Aiyar has conceded that if a special value is not to 
be placed on the building by reason of its being a cinema hall 
he-cannot object to the finding of the Official Referee that its 
value is Rs. 18,000. 

With regard to the value of the building it only remains to 
consider whether the Official Referee was right in his conclusion 
that Rs. 18,000 was the fair price to be paid. After a careful 
examination of the evidence the Official Referee considered that 
the cost of the erection would be Rs. 20,000, but it would be 
proper to allow a deduction of ten per cent. for depreciation. 
Mr. Viswanatha Aiyar does not object to the finding that the 
constructional value was Rs. 20,000 but he says that there should 
be a greater amount allowed for depreciation. He asks that a 


1, (1939) 2 M.L.J. 722: L.R. 66 LA. 258: I.L.R. (1939) Kar. 363 (P.C.). 
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third of the amount should be deducted on this ground. We 
consider that this is far too much and that the Official Referee 
was right in allowing a deduction of ten per cent. 

The next point to be considered is whether the learned 
Judge was right in allowing the appellant a sum of Rs. 100 per 
mensem by way of rent instead of an amount for mesne profits- 
If the appellant is entitled to mesne profits he would certainly 
be entitled to more than Rs. 100 per mensem, because for many 
years the building was let ata rent of Rs. 700 per mensem and 
later at Rs. 800 per mensem. The appellant can only claim 
mesne profits if the respondents are to be regarded as tres- 
passers. As did Venkataramana Rao, J., we agree with Wads- 
worth, J., that the respondents could only be treated as being in 
wrongful possession if they had refused a reasonable offer for 
the building at the expiration of the lease. No reasonable offer 
was made. The offer of Rs. 3,000 was “ridiculously inadequate’. 
The appellant should have made an offer in the neighbourhood 
of Rs. 18,000. As I have already pointed out the contract con- 
templated that the respondents should remain in possession 
until the market value of the building had been paid. It was 
not paid until the 10th October, 1938 and as no reasonable 
offer was made in the meantime the respondents cannot be 
regarded as trespassers and in the circumstances the res- 
pondents’ occupation must be deemed to have continued on the 
basis fixed by the contract, namely, on payment of a Rs. 100 
per mensem. This, of course, does not apply after the stay 
was granted. The position since then will be governed by the 
conditions of the stay. 

The only other question for consideration is whether 
Venkataramana Rao, J., was right in holding that the sum of 
Rs. 20,400, which he regarded as the value of the building, 
should carry interest at 6 per cent. in the event of default in 
payment within three months of his order. Inasmuch as the 
learned Judge directed the respondents to pay Rs. 100 a month 
for their occupation of the land he was not entitled to direct 
that the Rs. 20,400 should carry interest. This objection must 
be upheld. A 

The decree on the Original Side will be modified to the 
extent indicated. As the appellant has failed in the main and 
as the respondents have failed entirely, we make no order as to 

e 


costs in this Court, ° 
K.S. = Decree modified. 
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‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE VENKATARAMANA RAO. 


Muthukumaru Maniakarar and A Ppelionis® (Plaintiffs) 
another. 
v. . 
Pethia Maniakarar ... Respondent (4th Defen- 
dant). 
Madras Estates Land Act (I of 1908)—Sale by revenue Court in execu- 


‘tion of rent decree—Suit for declaration that purchase was benami—If 
barred by S. 66 of the Civil Procedure Code. 


S. 66 of the Code of Civil Procedure is not applicable to sales in execu- 
tion of a decree for arrears of rent by a revenue Court under the provisions 
of thie Madras Estates Land Act and will not prevent a person from suing 
for a declaration that the purchase was for his benefit though standing in the 
name of another person. 


Jagannatha Pillai v. Kathaperumal Pillat, (1927) 53 M.L.J. 688: LL.R 51 
. Mad. 76, relied on. 
Balaram v. Naktu, (1928) 54 M.L.J. 462 (P.C.), distinguished. 


Appeal against the decree of the Court of the Subordinate 
- Judge of Tuticorin in A. S. No. 113 of 1937, preferred against 
the decree of the Court of the District Munsif of Koilpatti in 
O. S. No. 169 of 1936. 
A, Swaminatha Aiyar and S. Thiagarajan for Appellants. 
C. S. Rajappa for Respondent. 


The Court delivered the following 


JupGMENT.—The question for decision in this appeal is 
whether the plaintiffs are precluded by S. 66, Civil Procedure 
Code, from praying for a declaration that the fourth defendant 
has no right to.item 1 of the property in the schedule to the 
plaint in the suit out of which this appeal arises. . The relevant 
‘facts are few and may be briefly stated. The defendants 1 and 
2 executed a deed of mortgage dated the 18th July, 1924, in 
‘favour of the plaintiffs’ undivided fathér, one Ramasami 
Maniagarar. Five items of property were mortgaged there- 
under and they.are items 1 to 5 of the schedule to the plaint. 
‘Item 1 was brought to sale in execution of a-decree for arrears 
‘of rent by the revenue Court and purchased by the fourth 
‘defendant on the 4th July, 1934. The’ present suit has been 
filed by the plaintiffs, sons of the said Ramdsami Maniagarar, 
‘to recover a sum of Rs. 150 as being. the balance due under 
" -*S. A. No. 167 of 1939. < > ‘19th September, 1941. 
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the said mortgage. In the plaint they allege that item 1 though 
purchased by the fourth defendant, was really for their (plain- 
tiffs’) benefit, that at the time of the purchase the fourth defen- 
dant was acting as kariasthan or manager of their property, 
that the property was purchased with their funds for a sum of 
Rs. 300, that ever since the date of the purchase they have been 
in possession of the property and enjoying the profits thereof 
and paying kist on the same, that they have given credit in the 
suit for the value of the said item and only prayed for a decree 


‘for the balance and that since the fourth defendant is setting up 


title thereto they have impleaded him and prayed fora declara- 
tion in regard to that item and for a sale of the remaining items 
of the hypotheca, namely, items 2 to 5 of the plaint schedule. 
The fourth defendant denied that the purchase was on their 
behalf but asserted it was only for his benefit and that in any 
event under S. 66, Civil Procedure Code, the plaintiffs are not 
entitled to the declaration prayed for. So far as the mortgage 
was concerned, there is no defence by defendants 1 to 3 and 
there was a decree as prayed for. But the learned District Mun- 
sif dismissed the suit against the fourth defendant on the ground 
that S. 66 precludes the plaintiffs from asking for a declaration 
of right in respect of item 1. On appeal, the learned Subor- 
dinate Judge confirmed his judgment taking the same view. 
The question therefore is whether this view is tenable. 


Two contentions were raised by Mr. Thiagaraja Aiyar on 
behalf of the plaintiffs: (1) The property having been pur- 
chased in a sale in execution of a rent decree, S. 66 Civil 
Procedure Code, is not applicable and it would not prevent the 
plaintiffs from pleading that the purchase was for their benefit. 
(2) Assuming that S. 66 applied, the fourth defendant having 
been the kariasthan for the plaintiffs who were on the date 
of the purchase, and are still minors, with their funds, 
under the second clause of that section, the purchase must be 
deemed to have been made fraudulently or without their consent 
and therefore they are entitled to the declaration prayed for. 


I shall now deal with the first contention, namely, the appli- 
cability of S. 66 to sales in execution of decrees for rent by a 
revenue Court. S. 66 (1) runs thus: 


“ No suit shall be maintained against any person claiming title under a 
purchase certified by the Court in such manner as may be prescribed on the 
ground that the purchase was made on behalf of the plaintiff or on behalf of 
some one through whom the plaintiff claims.” 
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The section deals with a purchase certified by the Court in 
such manner as may be prescribed. “Prescribed” has been defin- 
ed in the Civil Procedure Code, as “prescribed by the rules”. 
“Rules” are defined as meaning “rules and forms contained in the 
first schedule or made under S. 122 or S. 125, Civil Procedure 
Code”. Prima facie, therefore, the section only applies to 
purchases made and sale certificates issued under the rules con- 
tained in the first schedule of the Civil Procedure Code, which 
make provision for sales in execution of decrees and issue of 
sale certificates for purchases made at those sales. As pointed 
out by Sulaiman, C.J., in Bishan Dayal v. Kesho Prasad}: 


“A person who is not claiming title under a purchase certified by the 
Court under any of the rules framed under the Code would not be protected 
under S. 66 of the Civil Procedure Code.” 


The section has been construed strictly and their Lordships 
of the Judicial Committee very early indicated the policy under- 
lying the said section in construing a corresponding provision 
(S.260) in Act VIII of 1859 (M. Buhuns Kowur v.L. B. Lall)?: 


“ Itis well known that benamee purchases are common in India, and that 
effect is given to them by the Courts according tothe real intention of the 
parties. The Legislature has not, by any general measure, declared such 
transactions to be illegal; and, therefore, they must still be recognised, and 
effect given to them by the Courts, except so far as positive enactment stands 
in the way, and directs a contrary course. 


The enactments relied on by the plaintiffs are found in a Code professing 
to deal, not with rights, but with remedies and procedure to enforce rights. 
Tae only express enactment on the subject occurs in S, 260. 
* * 
This enactment is dae and definite; there is nothing from which it can 
be inferred, that more is meant than is expressed.” (The italics are mine). 


The question therefore is whether the purchase by the 
fourth defendant can be said to be one certified by the Court 
under any of the rules framed under the Ciyil Procedure Code. 
If it is not, the section will not apply. 

The provisions which are applicable to sale of property in 
execution of decrees passed by a revenue Court for rent are to 
be found in Chapter VI of the Madras Estates Land Act 
-because it is admitted that the decree was passed by a revenue 
Court under the provisions of that Act. S. 132 of the Act pro- 
vides that the provisions of the said Chapter shall be applic- 
able as far as may be, to the execution by a revenue Court 

_ of any decree for arrears of rent and Ss. 111 to 131 deal with 
the procedure for sale of holdings. S. 124 provides for the 


issue of a sale certificate. S. 124 (2) provides that on the ` 
I ttt 
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expiration of 45 days from the date of sale as specified in the 
notification under sub-S. 3 of S. 123, the Collector shall 
grant a certificate of sale to the purchaser if no application has 
been made to set aside the sale under S. 131 of the Act. There- 
fore, the sale certificate in the present case must be deemed to 
have been issued under the provisions of that section. Thus it 
is clear that the procedure followed in a sale in execution of a 
decree for arrears of rent is that provided by the said Act and 
the sale certificate is issued under that Act and prima facie, 
therefore in this case neither the sale was made nor the certifi- 
cate issued under the rules’ in the first schedule of the Civil 
Procedure Code. Therefore S. €6 would have no application to 
the sale in question. 

But the view taken by both the lower Courts and which is 
pressed before me by the learned counsel for the respondent is 
that under S. 192 of the Madras Estates Land Act S. 66 must 
be deemed to have been made applicable to such sales and there- 
fore that section operates as a bar to the plaintiffs getting the 
relief they claim. The material portions in S. 192 are as 
follows: f 

“(1) the (Provincial Government) may from time to time make rules 
consistent with this Act declaring that any provisions of the Code of Civil 
Procedure, 1908, shall not apply to suits, applications, appeals, or other pro- 
ceedings under this Act in any Civil or Revenue Court or to any specified 


‘classes of such suits, applications, appeals or proceedings . . . . or shall 
apply to them subject to modifications, and additions specified in the rules. 


(2) Subject to any rules so made and subject also to the other provi- : 
sions of this Act and the following modifications and additions, the provi- 
sions of the Civil Procedure Code, 1908, shall apply to all such suits”. 

The contention is that the local Government has not made 
any rules declaring that S. 66 does not apply and therefore, under 
Cl. (2) of that Section, it must be taken that S. 66 is made 
applicable to a sale in execution of a decree of a revenue Court. 
But the contention omits to take notice of the fact that the 
provisions of the Civil Procedure Code are only made appli- 
cable subject to the provisions of the Act and so far as the 
provisions of the Code are not inconsistent therewith. Where 
the Act itself provides the procedure for the sale of immoveable 
property in execution of decrees for rent that procedure has to 
be followed and not the procedure prescribed in the Civil Pro- 
‘cedure Code. Therefore, the provisions of the Civil Procedure 
Code so far as they relate to the sale of immoyeable property, 
and the i issue of sale certificate fo a purchaser’ at such a sale 
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must be deemed to be inconsistent with the provisions of the 


Act. This is the view taken by a division bench of this Court 
in Jagannatha Pillai v. Kathaperumal Pillait. (Vide the 
observations of Jackson, J., at page 82). Reliance is placed 
on the decision of the Privy Council reported in Balaram v. 
Naktu2, where S.66 was held, by their Lordships of the Judicial 
Committee, to be applicable to a sale held in execution of a 
decree for arrears of revenue by a Collector. The sale was 
held under the provisions of the Central Provinces Land 
Revenue Act (XVIII of 1881). Ona reference to the provi- 
sions of that Act, it will be seen that S. 109 distinctly provides 
that where immoveable property is sold under that Act, the 
rules prescribed in Ss. 287, 288, 293 and 306: to 316 of Civil 
Procedure Code, 1882 corresponding to O. 21, rr. 66, 71, 84 to 
94 in the First Schedule of the Civil Procedure Code of 1908 
should be followed. Therefore as the sale was held and certifi- 
cate issued in pursuance of the provisions of the Code of Civil 
Procedure their Lordships applied S. 66 of that Code. 

It seems to me therefore that S. 66 is not applicable to 
sales in execution of a decree for arrears of rent by a revenue 
Court under the provisions of the Madras Estates Land Aet. 
In regard to the second contention both the Courts hold that as 
there was no allegation in the plaint that the name of the 4th 
defendant was inserted in the certificate fraudulently or without 
the consent of the real purchaser the application of S. 66 (2) 
does not arise. On a reference to the plaint I find the only 
allegation is that the property was purchased by the 4th defen- 
dant for the benefit of the plaintiffs. In the view I have taken 
in regard to the first contention relating to the applicability of 
S. 66 Civil Procedure Code, I think it unnecessary to deal 
with this point. 

‘In the result I set aside the decrees of both the lower 
Courts so far as item 1 is concerned and remand the suit for 
hearing to the District Munsif of Koilpatti on the fourth issue, 
In the circumstances of this case I direct each party to bear his 
own costs throughout. The appellants will be entitled to the 
refund of court-fee paid on the memorandum of appeal both 
here and in the lower appellate Court. 

Leave to appeal is refused. 

K. S. . Appeal allowed. 


*1, (1927) 53 M.L8J. 688: LL.R. 51 Mad. 76. 
2. (1928) 54 M.L.J. 462 (P.C). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice WADSWORTH. 


Athinarayana Konar and another ~. Appellants* (Defen- 
dants 1 and 2) 
Y 
V. Subramania Aiyar .. Respondent (Plaintif). 

Execution—Attachment of property subject to a contract to sell—Rights 
—Civil Procedure Code, S. 64. 

Though a contract to sell land does not create any interest in or charge 
on the property, it does give rise to an obligation which limits the right of 
its owner and any attachment of the right, title and interest of the owner is 
subject to any such limitation by which he was bound. 

Diravyam Pillai v. Veeranan Ambalam, (1939) 2 M.L.J. 822 relied on. 

There is no legal basis for the theory that an attachment of land will 
prevail against a pre-existing contract binding the owner of the land if 
the attaching decree-holder had no notice of the contract. Where 
therefore in pursuance of the contract, a registered sale deed is executed 
subsequent to the attachment, the sale will not be one contrary to the 
attachment. 

If however the attachment is followed by a Court sale and the purchaser 
thereat had no notice of the pre-existing contract, the position will be diffe- 
rent and the purchaser will get a good title and the promisee under the 
private contract would be left to seek his remedy against his promisor. 

Appeal against the decree of the District Court of 
Trichinopoly in A. S. No. 165 of 1938, preferred against the’ 
decree of the Court of the District Munsif of Karur in O. S. 
No. 101 of 1937. 

G. N. Thirumalachariar and G. Thiruvenkatachariar for 
Appellants. 

T. S. Venkatesa Aiyar for Respondent. 

The Court delivered the following 

JupcmMent.—This appeal arises out of a suit by a Court- 


auction purchaser for possession of the land which he had pur- 


` chased, from the appellants who are alleged to have trespassed 


upon that land after delivery through.Court, claiming title to it 
under a private sale made at the time when the attachment was. 
pending. - The essential facts are that the appellants, who, were 
defendants 1 and 2 in the trial Court, held certain mortgages 
over the land in question and they allege that on 10th March, 


_ 1932 the mortgagor who was not a party in these proceed- 


ings entered into an agreement with them to sell to them 
the mortgaged land. The written statement does not des- 
cribe this agreement, but it is said in the course of argu- 


rekamane ramane ajara aaa amana an eae 
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*S. A. No. 231 of 1939. 14th February, 1941. 
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ments that it was an unregistered written agreement. 
Nearly a month later, on 3rd April, 1932 the present res- 
pondent in execution of a money decree against the mortgagor 
attached that land. It is not in evidence whether this attach- 
ment was with or without notice of the contract to sell. On 
8th June, 1932, that is to say, two months after the attachment 
the mortgagor executed a registered sale deed in favour of the 
appellants conveying to them the land which was under attach- 
ment. Some eight months later on 15th February, 1933, the 
respondent in execution of his decree brought the same land to 
sale in Court-auction and purchased it himself and two years 
later he got delivery through Court. Thereafter the appellants 
are alleged to have entered upon the land and hence this suit. 
' Ths trial Court disposed of the suit in a very short judg- 
. ment without giving any finding on the issue relating to the 
alleged agreement to sell dated 10th March, 1932. The learned 
District Munsif expressed the opinion that after the attachment 
the agreement could not have been carried out by the debtors to 
the detriment of the plaintiff. In appeal the attention of the 
learned District Judge was drawn to the decision in Paparaju 
Veeraraghavayya v. Kamaladevil, and other cases and he found 
himself unable to agree with the District Munsif that the truth 
of the agreement of March, 1932, was not a matter to be 
considered in the suit, but he supported the trial Court’s deci- 
sion on the ground that there was nothing in the written 
statement to show that the plaintiff had notice of this agree- 
ment, apparently holding the view that, though a person who 
has rights under a contract to ‘sell at the time of an attachment 
can enforce these rights as against the attaching decree-holder, 
the enforcement depends on the question whether the attaching 
decree-holder had at the time of the attachment notice of the 
existence of the contract and he also seems to think that it is 
the duty of the persons claiming under the contract to prove 
‘that the attaching decree-holder had notice. _ 

Now, there isa line of decisions of this Court which 
make it quite clear that though a contract to sell does not, 
having regard to the terms of S. 54 of the Transfer of 
Property Act, create any interest in or charge on the property, 
it does give rise to an obligation which limits the right of the 
judgment-debtor and that the attachment of the right, title and 


1. (1934) 68 M.L.J. 67. 
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interest of the judgment-debtor is subject to any such limita- 
tion by which the judgment-debtor was bound. The cases 
which have been quoted before me on this point are Bapineedu 
v. Venkayyal, Rebala Venkata Reddi v. Mangadu VYellappa 
Chetty2, Paparaju Veeraraghavayya v. Kamaladevi8, Veerappa 
Thevar v. Venkatarama Aiyart, Diravyam Pillai v. Veeranan 
Ambalam5, and there is a decision of the Privy Council which 
throws light on the same subject reported in Nur Mahomed 
Peerbhoy v. Dinshaw Hormasji Motiwalla’. An attempt has 
been made to distinguish these decisions on the ground that 
they are cases in which the prospective purchaser has under his 
contract either paid money or got possession, but it does not 
seem to me that this is the basis of any of these decisions. The 
matter has been well put by Varadachariar, J., at page 831 of 
the decision in Diravyam Pillai v. Veeranan Ambalams. The 
learned Judge says that: 

“The question is not whether any interest has passed under the contract 
to sell. An attaching decree-holder attaches not the physical property but 
only the rights of the judgment-debtor in the property. As explained in the 
decisions and recognised in S. 40 of the Transfer of Property Act, the right 
of the judgment-debtor in the property is on the date of the attachment 
qualified by the obligation incurred by him under the earlier contract to sell 
and the attaching creditor cannot claim to ignore that obligation and 


proceed to bring the property to sale as if it remained the absolute property 
of the judgment-debtor.”’ ` 


It seems to follow therefore that a finding as to the truth 
and validity of this agreement dated 10th March, 1932, is an 
essential preliminary to the disposal of the present suit. 

It is however contended that even assuming the truth of 
this agreement, the attachment will prevail against the agree- 
ment unless the attaching creditor had notice thereof. If this 
is the law, it seems to me obvious that the plaintiff who seeks 
to escape from the effects of the pre-existing contract by reason 
of his ignorance of the contract must himself allege and prove 
that he had no knowledge of it, vide Bhup Narain Singh v. Gokul 
Chand Mahton?, and Attorney-General v. Biphosphated Guano 
Company®. But I cannot myself see any legal basis for the 
theory that an attachment will prevail against a pre-existing 





1. (1910) 21 M.L.J. 82. 2. (1916) 5 L.W. 234. 
3. (1934) 68 M.L.J. 67, 
4. (1935) 69 M.L.J. 678: IL.R. 59 Mad. 1. 
5. (1939) 2 M.L.J. 822. 6. (1922) 45 M.L.J. 770 (P.C). 
7. (1933) 66 M.L.J. 255: L.R. 61 LA, 115: LL.R. 13 Pat. 242 (P.C.). 
8. (1879) 11 Ch, D. 327 at 337. 
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contract binding the owner of thejland, if the attaching decree- 
holder has no notice of the contract. No doubt if the attach- 
ment is followed by a Court-sale and the purchaser at the 
Court-sale has no notice of this obligation, he will get a good 
title and the promisee under the private contract would be left 
to seek his remedy against his promisor. So much ean be 
deduced from the decision of the Privy Council in Nur Maho- 
med Peerbhoy v. Dinshaw Hormasji Motiwallat1. But we are 
not concerned here with a purchaser for good consideration 
without notice of a contract to sell binding the vendor or 
judgment-debtor.whose land is being sold. At the time of the 
Court-sale there was already a registered sale deed in favour 
of the appellants which had been in existence for some eight 
months. How the Court-sale could have been held without 
knowledge of that registered sale-deed is a matter for conje- 
cture. But if the registered sale deed is good, no amount of 
ignorance on the part of the Court-auction purchaser will give 
him a good title. The sale in favour ‘of the appellants “can 
only be attacked on the basis of S. 64, Civil Procedure Code 
and in order to make this section applicable it must be shown 
that this sale was a private transfer contrary to the attachment. 
If the attachment was subject to the obligation under the 
previous contract, the sale in pursuance of the contract will not 
be a transfer contrary to the attachment. It is therefore 
incumbent upon the respondent to show that an attachment will 
prevail against a pre-existing contract to sell binding a judg- 
ment-debtor, if the attaching creditor had. at the time of the 
attachment no notice of the existence of this contract: I have 
not been referred to any authority for this position and it seems 
to me to be a position which it would be difficult to support in 
logic. That which the creditor attaches is the right, title and 
interest of his judgment-debtor. When once it is conceded, as 
I think it must be in the light of the decisions quoted above, 
that the right, title and interest of the judgment-debtor is 
limited by any obligations with reference to the land binding 
upon the judgment-debtor, it is difficult to see how the attach- 
ment of that right, title and interest without knowledge of 
those limitations can enlarge the right, title and interest which 
` the decree-holder attaches. The protection given to a bona fide 
purchaser for value without notice is based upon the fact that 
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the purchaser has paid cash in all innocence for an apparently 
good title, but there is no logical reason why a similar protection 
should be given to an attaching creditor who has not paid cash 
at all. Surely it is the duty of the attaching .creditor to 
ascertain the extent of the rights of the judgment-debtor and 
it is only over such rights as they actually exist that the attach- 
ment will operate. Moreover, I am of opinon in the present 
case, there being no assertion by the plaintiff that he was 
ignorant of the defendants’ rights and no proof that he had no 
notice thereof, the lower appellate Court was wrong in 
assuming that he had no notice merely because the written 
statement had failed to aver notice and the defendant had 
failed to prove notice. 

The appeal therefore succeeds and the suit will be remanded 
to the trial Court for fresh disposal after taking evidence and 
recording a finding on issue No. 4. Costs throughout will 
abide the result. The court-fee on the memorandum of appeal- 
will be refunded. l 


Leave to appeal is granted. 


K.S. Appeal allowed. 


PRIVY COUNCIL. 
[On or from the High Court at Fort William in Bengal. ] 
PRESENT:—Lorp ATKIN, Lorp RUSSELL OF KILLOWEN, 
LORD ROMER AND SIR GEORGE RANKIN. 


Bhowanipur Banking Corporation 


Limited Appellanis* (Plaintiffs) 


U. 
Sreemati Durgesh Nandini Dasi.. Respondent (Defendant). 


Contract Act (IX of 1872), S.23—Morigage by wife—Part of the con- 
sideration withdrawal of criminal prosecution for non-compoundable offence 
against her husband—Opposed to public policy and illegal— Debt really due 
from husband—Relevancy—Mortgagor’s ignorance of criminal proceedings— 
If can validate the mortgage. 

An agreement to stifle prosecution is in essence a contract whereby the 
proposed or actual prosecutor agrees as part of the consideration received. 
or to be received by him either not to bring or to discontinue criminal pro- 
ceedings for some alleged offence. Proof that there has actually been a 
crime committed is unnecessary. Such agreements are from their very - 
nature seldom set out on paper but will have to be inferred from the conduct ` 
of the parties after a survey of the whole circumstances. 


* P.C. Appeal No. 79 of 1939, 23rd June, 1941. 


If} THE MADRAS LAW JOURNAL REPORTS. 727 


Where an agreement to abandon a prosecution against her husband is 
part of the consideration for a promise of payment of a debt by a wife there 
is an infringement of public policy and the agreement is illegal. The fact 
that there was a debt really due from the husband is irrelevant. Indeed if 
no debt was due, the demand and receipt of money in consideration of re- 
fraining from or withholding a prosecution would apparently itself be a 
ctiminal offence. Even if it is found that the mortgagor (the wife) did not 
know of the criminal proceedings against her husband and would have come 
to his relief merely to discharge his civil debt, it cannot be acceded that the 
wife’s security obtained by the husband to effectuate his unlawful agreement 
would not be invalidated. 

Appeal from a lemet of the High Court at Fort 
William in Bengal dated 6th June, 1938, (Nasim Ali and 
Henderson, JJ.,) reversing the decree of the Subordinate Judge 
of Twenty-four Parganas. 


The Hestar facts appear from their Lordships judg- 
ment. 

Sir Herbert Cunliffe and W. Wallach for Appellants. 

W. W. K. Page for Respondent. | 


23rd June, 1941. Their Lordships’ Judgment was deli- 
vered by 


Lord ATKIN.—This is an appeal from a decree of the High 
Court of Judicature in Bengal which reversed a decreee of the 
Subordinate Judge in favour of the present appellants, the 
plaintiffs in the suit. The suit was to recover a sum due upon 
a mortgage bond executed by the respondent and for the usual 
relief in a mortgage suit in default of payment. The bond re- 
citing that the husband of the mortgagor was indebted to the 
Bank in the sum of Rs. 1,78,965 and that the mortgagor desired 
to reduce his debt by borrowing money by the mortgage of her 
own property, provided that the mortgagor borrowed from the 
Bank Rs. 30,600 and mortgaged to them the immoveable property 
there stated. The plaint alleged that no part of the principal 
or interest had been paid. The defendant by her written state- 
ment set up a number of defences such as that she was a purda- 
nashin lady and was not fully advised of the nature of the 
bond, that she was coerced into executing it, that it wasnotduly 
executed or attested and that she did not receive the considera- 
tion money. All these defences’ were negatived by the trial 
Judge and nothing further has been heard of them. But the 
defence remained which was also rejected by the trial Judge 
but accepted py the High Court and is the question in issue in 

he present appeal. It was that the mortgage bond in question 
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was given as part of the consideration for a promise by the 
Bank to withdraw criminal proceedings against one Kalidas 
the mortgagor’s husband. If established this would plainly 
afford a defence under S. 23 of the Indian Contract Act. The 
law in regard to agreements to stifle prosecutions is reasonably 
clear. The Board were referred to the various considerations 
set out at length in the well-known judgment of Vaughan 
Williams, J., in Jones v. Merionethshire Permanent Benefit 
Building Society1. The learned Judge is in fact doing nothing 
more than considering the elements that go to the making of a 
simple contract, for it is of the essence of the defence that the 
defendant should establish a contract whereby the proposed or 
actual prosecutor agrees as partof the consideration received or 
to be received by him either not to bring or to discontinue crimi- 
nal proceedings for some alleged offence. It is of course im- 
possible for such a contract to be made unless both parties know 
of the proposed or actual proceedings. Vaughan Williams, J., 
inadvertently says “must be cognisant of the crime”. Proof 
that there has actually been a crime committed is obviously 
unnecessary. But it is also of course necessary that each 
party should understand that the one is making his 
promise in exchange or part exchange for the promise 
of the other not to prosecute or continue prosecuting. In 
all criminal cases reparation where possible is the duty 
of the offender, and is to be encouraged. It would be 
a public mischief if on reparation being made or promised by 
the offender or his friends or relatives mercy shown by. the in- 
jured party should be used as a pretext for avoiding the repa- 
ration promised. On the other hand to insist on reparation as 
a consideration for a promise to abandon criminal proceedings 
is a. serious abuse of the right of private prosecution. The 
citizen who proposes to vindicate the criminal law must do 
so wholeheartedly in the interests of justice, and must not 
seek his own advantage. It only remains to say that such 
agreements are from their very nature seldom set out on paper. 
Like many other contracts they have to ‘be inferred from the 
conduct of the parties after a survey of the whole circumstances. 

It is not difficult to apply these principles to the facts of 
the present case. Kalidas the defendant’s husband was a 
vakil of the High Court. He had been employed as legal advi- 


O 





1. (1891) 2 Ch? 587. 
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25th the draft mortgage prepared by the bank was sent to 
the defendant and on June, 27th it was executed, and regis- 
tered; 30,000 rupees was handed to the defendant 25,000 
was paid'by her husband to the bank in respect of his debt on 
the same day: and as found by the judge Rs. 5,000 was 
retained by the defendant until July, 25th, when it was paid 
into the bank on her behalf by Jitendra. Of this sum Rs. 2,338 
was retained by the bank for the costs of the mortgage and 
another mortgage of the same date by her husband; and the 
balance was drawn in different sums by the defendant over 
the next 2 or 3 months. As has been said the mortgage was 
completed on June, 27th, the criminal case having been 
adjourned to June, 29th for the last time. On that date a 
petition was presented to the Court on behalf of the bank as 
follows: 


In the Court of Honorary Magistrate, Alipore. Prokash Chandra Bose 
v. Kalidas Rai Chowdhury and others. 
Section 420/120-B Indian Penal Code. 
The humble petition of Prokash Chandra Bose complainant abovenamed, 
Most respectfully sheweth :— 


That in the above case Babu Kalidas Roy Chaudhury and his son Babu 
Jitendra Kumar Roy Chaudhury have made up their differences with the 
Bank and have voluntarily made arrangements for the payment of the 
monies due from them. 


That the other three accused persons are undergoing trial in the Court 
of the Police Magistrate, Alipore and a charge under 5. 420/120-B ‘Indian 
Penal Code, had been framed against themalong with other charges and 
there is no necessity for another trial. 


That your petitioner therefore does not desire to further proceed with 
the case or adduce any evidence. 


Your petitioner therefore prays that your honour will be pleased to dis- 
charge the accused. 


And your petitioner, asin duty bound, shall ever pray. Allipore, 
29th June, 1925. 


13035. 


It is difficult to see what more cogent proof there could be 

‘of an agreement to stifle a prosecution. “The accused have 
made arrangements for the payment of the moneys due from 

them”..........“Your petititioner therefore does not desire to 

proceed further with the case”, The reason why this petition 

is in this ingenious form, and was acceded to by the Magistrate 

is probably that suggested by the Chief Justice in his judgment 
in the similarscase against Kalidas which is also under appeal. 
The accused were charged under Ss. 120-B, 420, 408, and 406 
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of the Indian Penal Code. As the Chief Justice said: 

“ Section 120-B is the offence of conspiracy to commit a criminal 
offence and is not compoundable. S. 406is an offence to commit a criminal 
breach of trust and is not compoundable. S. 408 is the offence of criminal 
breach of trust by a clerk or servant and is not compoundable. S. 420 is the 
offence of cheating by dishonestly inducing the delivery of property and is 
with the permission of the Court before whom the prosecution for such 
offence is pending, compoundable by the person cheated (S. 345, Criminal 
Procedure Code.). It may be due to inadvertence, or it may not be, that the 
petition for the discharge of the accused mentioned S. 420 but not Ss. 406 and 
408. In any event the accused were discharged in respect of all the offences not 
merely S. 420 but also Ss. 120-B, 406 and 408 which are non-compoundable”. 

The case therefore seems to be one in which the prosecu- 
tors have plainly stated that they have compounded a non- 
compoundable offence: and it cannot be disputed that part of the 
terms of composition was the mortgage given by the defendant. 
But the evidence does not rest there. The defendent and her 
son Satyendra both .give evidence that the defendant was 
told by her husband that there were criminal proceedings 
pending and that the mortgage was for the purpose of having 
them withdrawn. It is true that they are “both unreliable wit- 
nesses in that some of their evidence as to the.payment of the 
consideration, the facts of the execution and other matters are 
untrue. But this only means that a statement made by such a 
witness cannot be relied on unless supported by independent 
evidence. When the Bank state before the Magistrate that 
there is talk of compromise, take adjournments obviously to 
arrange the compromise, make a compromise which includes 
taking the mortgage in question and then ask to withdraw the 
case because of the compromise there seems little doubt that 
the lady and her son were in this respect telling the truth. It 
was contended that even if the illegal agreement with Kalidas 
were proved, yet there was no reliable evidence that the wife 
knew of the criminal proceedings, and that she would have come 
to the relief of the husband merely to discharge the civil debt. 
Their Lordships must not be taken to accede to the view that 
even on this state of facts the wife’s security obtained by the 
husband to effectuate his unlawful agreement would not be in- 
validated. But from the facts of this case the knowledge of 
the wife seems an irresistible inference.. Their Lordships 
therefore agree with the decision of the High Court, though 
they do not follow the reasoning of one of the learned judges 
that the money consideration to the wife was illysory. It was 
real enough: but it was not thé only consideration. They 
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desire also to point out that the learned Subordinate Judge has 
attached undue weight to the fact that here there was a debt 
really due from Kalidas. In this class of cases that fact seems 
irrelevant if the agreement to abandon a prosecution is part of 
the consideration for payment of the debt. In most cases of 
this kind there is a debt or a liability. Indeed if there were 
not, a demand and receipt of money in consideration of refrain- 
ing from or withholding a prosecution would apparently in 
itself be a criminal offence. 

Their Lordships will humbly advise His Majesty that this 
appeal be dismissed. 

The respondent having relied on an infringement of public 
policy has successfully maintained on appeal her contention: 
and is entitled to her costs of this appeal. 

Solicitors for Appellants: Hy. S. L. Polak & Co. 

Solicitors for Respondent: Stanley Johnson and Allen, 


K.S. Appeal dismissed. 


PRIVY COUNCIL. 
[On Appeal from the High Court of Judicature at Bombay.] 


PRESENT :—Lorp ATKIN, Lorp RUSSELL OF KILLOWEN, 


Lorp ROMER, SIR GEORGE RANKIN AND LorD JUSTICE 
CLAUSON, 


Appa Trimbak Deshpande and ... Appellants * (Plaintiff and 


another. 4th Defendant) 
v. : 
Waman Govind Deshpande and... Respondents (Other de- 
others. fendants). 


Practice—Decision of Privy Council declaring true principle of law, 
changing complexion of the case under appeal—New question not raised in 
pleadings or issues arising—Necessity to give parties opportunity to make 
good such new case. 

The parties were governed by the Mayukha school of Hindu law. In 
1865 one R was given in adoption by his father M to the widow of one F. 
M had two other sons 4 and G, and by a deed of 1868 to which Mand his 
three sons were parties the terms upon which the adoption had been made 
were expressed. The deed provided that on M’s death the total income of 
the ancestral immovables should be divided as follows: To R notwithstanding 
his adoption 4 annas 8 pies and to each of his brothers 5annas 8 pies share 
respectively and as regards the property expected to come to R from his new 
family, the income from immovables should be divided so that R should get 


6 annas 8 pies share and the share of each of his brothers should be 4 annas 8 
eee aaa aaa aan 


' * P. C. Appeal No. 42 of 1939. 23rd June, 1941. 
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pies each. The shares were to go to the descendants of the branches. R did 
not succeed in obtaining possession of any of the properties of V and was 
equally unsuccessful in obtaining recognition as heir when in 1890 V’s brother 
died. R died in 1894 and M and G also died in that year leaving A as the senior 
member of that family. In 1894, 4 as next friend of R’s only son T, filed a 
suit claiming the properties of V and his brother on the footing that they had 
all been joint. The suit and appeals thereon were dismissed in 1897, 1898 and 
1899 respectively on the ground that V’s widow could not validly adopt a son 
in the absence of authority from V or consent of V’s brother. T died in 1910 
leaving two sons born in 1908 and 1910 respectively. 4 continued in manage. 
ment of the family property till his death in 1928 when G’s son W took over 
the management. During 45 lifetime the sons of T had been receiving a 
share of income, corresponding to 4 annas 8 pies share. From 1928 W refu- 
sed-to pay anything to T's sons and he and £’s son each claimed a half share 
to the exclusion of R’s descendants. On 26th August, 1930 T’s sons filed the 
present suit claiming to be entitled toa third share in R’s natural family, 
which was decreed by the trial Judge with mesne profits, An appeal was 
filed to the High Court on 29th March, 1932 against this decree and it was 
stated that the deed became void in 1899 and subsequent payments to plain- 
tiffs and his father were made purely out of love and sympathy. While the 
appeal was pending, on 4th November, 1932, in Bhimabai v. Gurunathgouda, 
(1932) 64 M.L.J. 34: L-L.R. 57 Bom. 157: L.R. 60 I.A. 25 (P.C.) the true rule 
of law under the Mayukha had been declared by the Privy Couucil to be that 
unless the widow had been expressly forbidden by her husband, she can 
adopt notwithstanding that he died undivided and that she had not 
obtained the consent of his surviving co-parceners. This alteration of 
the law changed the entirecomplexion of the appeal in the case pending 
before the High Court, inasmuch as the earlier decision in T's suit of 
1894 was not ajudgment in rem and therefore not conclusive against the 
defendants in the present suit. On this footing two questions arose; 
namely, (i) Whether plaintiffs though mere strangers to the family of M 
had in'fact for 12 years before 1928 been in possession of a third or other 
share in the suit property adversely to the branches of A and G, the other 
sons of M. If so, doesnot S. 28 of the Limitation Act entitle them to 
bring a suit to recover possession of such share and obtain partition with 
mesne profits? (ii) Whether the deed of 1868 was still operative and if 
so where not the plaintiffs entitled to enforce the rights given thereunder to 
R and his descetidants? If so,upona true construction of the deed, did 
it give them a 4 annas 8 pies share in the properties or only in the 
income, and to what relief are they entitled? Neither question had been 
raised in the pleadings nor issues framed in the trial court. 


Held, that the change in the case-law having placed the plaintiffs in an 
embarrassing position the dismissal of the suit in the circumstances would 
entail risk of injustice unless the plaintiffs were allowed the fullest oppor- 
tunity to make good such case as they may have upon either of the two 
questions, and such an opportunity must therefore be given. 


Appeal from the judgment and decree of the High Court 
of Judicature at Bombay dated 20th August, 1935. 


J. M. Parikh for Appellants. 


(J 
Respondents not represented “at the hearing. 
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23rd June, 1941. Their Lordships’ Judgment was delive- 
red by 

SIR GEORGE RANKIN.—This appeal has been brought in 
forma pauperis by the plaintiff and the fourth defendant, who 
are brothers. No one has appeared at the hearing to repre- 
sent the respondents but Mr. Parikh has presented thé case 
for the appellants with great care and fairness. In the result 
their Lordships are of opinion that the case should be remanded 
upoh two points and they will say only what seems necessary 
to explain the scope and purpose of the remand. 


In 1865 the appellants’ grandfather Rangrao was given 
‘by his father Madhavrao to the widow of one Vishnu in adop- 
tion to her deceased husband. Madhavrao had two other sons, 
Anandrao and Govinda and by a deed dated 18th May, 1868 to 
which the father and all three sons were parties the terms 
upon which the adoption had been made were expressed. A 
main term was to the effect that upon Madhavrao’s death the 
total income from his ancestral immoveables should be divided 
—not into thirds or shares of 5 annas 4 pies—but in propor- 
tion as follows:—to Rangrao notwithstanding his adoption 4 
annas 8 pies and to. each of his brothers 5 annas 8 pies; and 
that as regards certain property expected to come to Rangrao 
from his new family, the income from the immoveables should 
- be divided so that Rangrao should get a 6 annas 8 pies share, 
and the share of each of his brothers should be 4 annas 8 
‘pies. Rangrao was during his father’s lifetime to live with 
him. By the eighth clause of the deed his share of the income 
from his father’s property was to continue to his descendants 
save that it should not go to any adopted son unless he had 
been taken from among the issue of Anandrao or Govind. 
This clause is here mentioned because it has some bearing upon 
the question whether upon a true view of the effect of the deed 
Rangrao’s interest in his father’s property was an interest in 
income only or whether it extended to the capital corpus of 
the property—a question which may become important. 


Rangrao did not succeed in obtaining possession of any 
of the properties of Vishnu and he was equally unsuccessful 
when in 1890 Vishnu’s brother Keshavrao died, in obtaining 
recognition as his heir. Rangrao died in 1894 without having 
brought the validity of his adoption to the test of a civil suit. 
His father Madhavrao and his brother Govind died in the 
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same year, leaving Anandrao asthe senior member of that 
branch of the family. 


In 1894, also, Anandrao as next friend brought a suit 
(No. 97 of 1894) in the Court at Wai, on behalf of Trimbak 
(only sonof Rangrao and father of the present appellants) 
laying claim to the properties of Vishnu and his brothers 
Keshavrao and Ganpat on the footing that they had all been 
joint and that the two latter had died without leaving issue. 
This suit was dismissed by the trial Court (19th June, 1897) 
and on first appeal (3rd August, 1898) and by the High Court 
on second appeal (Ist March, 1899). The ground upon which 
these decisions proceeded was that as Vishnu was joint with his 
brother Keshavrao, his widow could not validly adopt a son to 
him unless she had either his permission or the consent of 
Keshavrao. This was at the time and had been since 1879 at 
least the rule of Hindu Law accepted as prevailing in the 
Mahratta country of the Bombay Presidency and thus applica- 
ble to the parties. Upon the questions of fact, whether Vishnu 
had given permission and whether Keshavrao had consented 
there is no reason to doubt the correctness of the concurrent 
decisions in the negative. 


Trimbak died in 1910 leaving two sons, the second 
appellant born in 1908 and the first appellant (plaintiff) 
born in 1910. Anandrao continued in the management 
of the family property till his death in 1928, when the 
first defendant Waman took over the management. From 
the findings of both the Courts in India in the present 
case it appears that the appellants had in Anandrao’s time been 
receiving from hima share of the income, corresponding in 
fact to 4 annas 8 pies and not to a one-third (5 annas 4 pies) 
share. The learned Subordinate Judge was of opinion, that 
what they got was paid to them in virtue of their right toa one 
third share—that is, in recognition, that Rangrao’s adoption 
having proved invalid he had reverted to his original rights as 
a member of his natural family and not upon the view that he 
was relegated to the right given to him by the deed of 1868. 

However that may be, from 1928 when -the first defendant 
Waman succeeded Anandrao in the management of the family 
properties he refused to pay anything to the appellants. In the 
present suit, brought on the 26th August, 1930, the appellants 
claim to be entitled between them to a one-third share. The 
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decree which they ask for, and which was given to them by the 
trial judge on 21st December, 1931, is a decree for possession 
with mesne profits and for partition. The decree was made 
against the first three defendants who are the respondents upon 
this appeal, but the second defendant is the widow of Anand- 
rao’s son and does not now appear to have any interest in the 
matter. The relief claimed by the appellants is as against 
Waman, the first defendant (son of Rangrao’s brother Govind) 
and Govind, the third defendant, who was the son of Waman 
but has been given in adoption to the son of Anandrao. These 
two defendants represent respectively the branches of Rangrao’s 
brothers Govind and Anandrao and claim to be entitled each 
to a half share in the suit properties, excluding Rangrao’s 
descendants altogether, \ 

The learned Subordinate Judge had no occasion to doubt 
the invalidity of Rangrao’s adoption and had little difficulty in 
holding that his rights in his natural family remained to him 
and that the deed of 1868 became void when the adoption was 
declared in 1899 to be invalid. From this decree the defen- 
dants appealed to the High Court and their memorandum of 
appeal dated 29th March, 1932, set out that Rangrao and his 
heirs were paid an amount corresponding to 4 annas 8 pies 
under the deed, that the deed became void in 1899 and that the 
subsequent payments were made purely out of love and 
sympathy. 

The appeal did not come on for hearing till 1935. Mean- 
while, on 4th November, 1932, the rule of law as to the power 
of a widow to adopt which had in 1899 been applied to Rang- 
rao’s adoption had been declared by this Board to be erroneous 
and the true rule under the Mayukha had been declared to be 
that unless the widow has been expressly forbidden by her hus- 
band to adopt she can do so notwithstanding that he died 
undivided and that she has not obtained the consent of his 
surviving co-parceners (Bhimabai’s case1). This reversed a long- 
standing decision of a Full Bench of the Bombay High Court 
Ramji v. Ghamau?, as to which another Full Bench in 1926 
(Ishwar Dadu v. Gajabat®,) had decided that it had not been 
overruled by the Board in Yadao v. Namdeot. In Bhimabai’s case? 








1. (1932) 64 M.L,J. 34: L.R. 60 LA. 25: LL.R, 57 Bom. 157 (P.C). 

2. (1879) LLR. 6 Bom. 498 (§.B.) 3. (1925) 1.L.R. 50 Bom. 468. 
4. (1921) 42 M.L.J. 219: L.R. 48 I.A, 513: LL.R. 49 Cal. 1 (P.C) 
93 


P.C 
Appa 
Trimbak 
Deshpande. 
2. 


Waman 
Govind 
Deshpande. 


Sir George 
Rankin, 


PC. 


Appa 
Trimbak 
Deshpande. 


Waman 
Govind 
Deshpande. 
Sir George 
Rankin. 


738 THE MADRAS LAW JOURNAL REPORTS, [1941 


the Board held that Ramjis caset had been overruled by 
Yadao’s case? and they restored as law the interpretation which 
had been put upon the Mayukha in 1868 in the case of Rakhma- 
bat v. Radhabai’, a Full Bench decision in the time of Sir 
Richard Couch. 


This alteration in the case-law had changed the entire 
complexion of the present case pending the appeal to the High 
Court. S, 41 of the Indian Evidence Act does not give to such 
decisions as those arrived at in Trimbak’s suit of 1894 the 
character of judgments in rem: indeed it is based upon a judg- 
ment of Sir Barnes Peacock Kanhyalal v. Radha Charan4, in 
the course of which it was said: 

“Tf a judgment in a suit between A and B that certain property for 
which the suit was brought belonged to 4 as the adopted son of C were a 
judgment in rem and conclusive against strangers as to the fact and the 
validity of the adoption the greatest injustice might be caused.” 

In the High Court learned counsel for the present appel- 
lants had to admit the validity of Rangrao’s adoption subject 
to a contention as to res judicata which the High Court rightly 
rejected. On this footing two questions or sets of questions 
arose. First, whether the appellants though mere strangers to 
the family of Madhavrao had been in fact for twelve years 
before 1928 in possession of a one-third or other share in the 
suit property adversely to the branches of Anandrao and 
Govind. - If so, does not S. 28 of the Indian Limitation Act 
entitle them to bring a suit to recover possession of such share 
against the defendants as trespassers and to obtain a partition 
thereof as also a decree for mesne profits? Secondly, whether the 
deed of 1868 was still operative and if so were not the present 
appellants entitled to enforce the rights given thereunder to 
Rangrao and his descendants: if so upon a true construction of 
the deed did it give them a 4 annas 8 pies share in the proper- 
ties or only in the income, and to what relief are they entitled? 


Though these were the material questions arising upon the 
footing that the adoption of 1865 was valid neither question 
had been raised by the pleadings or by the issues framed in the 
trial Court. The only question of limitation had been whether 
the defendants had been in possession adversely to the plaintiff. 











1. (1879) LL.R. 6 Bom. 498 (F.B.) 
2. (1921) 42 M.L.J. 219: L,R: 48 IMA. 513: LL.R. 49 ‘Cal. 1 (P.C.). 
3, (1868) 5 Bom.H.C. (A.C.J.) 181. 4, (1867) 7 W.R. 338 at 344. 
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The deed of 1868 had not been mentioned in the plaint and the 
plaintiff in a counter written statement had refused to admit it 
‘and had contended that in any case it became inoperative when 
the adoption was held to be invalid. The learned judges of the 
High Court while saying that the agreement of 1868 was 
undoubtedly acted upon did not decide whether the appellants 
could recover on the strength of it since the suit was not based 
on the agreement and indeed the plaintiff had repudiated it. 


On the assumption that Rangrao’s adoption was invalid, 
the defendants had contended that he had not reverted to his 
natural family; hence the plaintiff might have set up any case 
he desired to make under S. 28 of the Limitation Act. On the 
other hand there were more direct answers to this contention 
of the defendants. The validity of the adoption made an end 
of the reason given in the plaintiff’s pleading for regarding the 
deed of 1868 as inoperative. It is true that no application to 
amend the pleading or to frame new issues was made on behalf 
of the present appellants in the High Court whose action in 
disposing of the issues as they stood is hardly open to criticism. 
But their Lordships finding that a change in the case-law had 
put the present appellants in a most embarrassing position are 
concerned to scrutinise somewhat narrowly a decision which 
deprives the appellants of an income which for many years had 
been enjoyed by them, their father and their grandfather. 
Though not impossible, it is difficult in almost any circumstan- 
ces to suppose that such an income was received by them with- 
out any claim of right. Hence their Lordships think that the 
dismissal of the suit would entail risk of injustice unless the 
appellants be allowed the fullest opportunity to make good such 
case as they may have upon either of the two lines of argument 
which have been indicated, that is, under S. 28 of the Limita- 
tion Act and upon the deed of 1868. As the respondents have 
not appeared at the hearing of this appeal their Lordships do 
not think it right to determine any matter which is not strictly 
within the pleadings and issues as they now stand, even 
though materials for the decision may be on the record. 

They consider that the appeal should be allowed and the 
-decree of the High Court dated 20th August, 1935 set aside 
save as regards the directions as to costs therein contained, 
that the case should go back jo the High Court with directions 
to frame issues in respect of the two questions hereinbefore 
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set forth and to dispose of the appeal to the High Court 
after determining the same. The High Court is to be at 
liberty if it should see fit to exercise its power under O. 41, 
r. 25 to refer such issues to the trial Court and to give all 
such ‘directions’as.it may think ‘necessary in respect of the 
amendment of pleadings and the taking of further evidence pro- 
vided always that should either party desire to adduce further 
evidence upon the said issues an opportunity to do so shall be 
afforded. Their Lordships will humbly advise His Majesty 
accordingly. There will be no order as regards the costs of 
this appeal. 


Solicitors for Appellants: Harold Shephard. 
Solicitors for Respondents: Douglas Grant & Dold. 
K. S. an Appeal allowed. Case remanded. 





- IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


| PRESENT — MR, Justice VENKATARAMANA Rao, 
S. M. Enayatullah Saheb .. Appellant™ (4th Defendant) 
V. 
SAR Jeelani Saheb and Respondents (Plaintiff and 
another. | ; 1st Defendant). 


Married Women’s Property Act (III of 1874), 5. 6—Applicability, lo 
policy of i insurance effected in 1905 by a Mahomedan on his life for the bene- - 
fit of his children—Trust—Release of sheet interest by the beneficiaries— 


‘Revokes the trust. 


< S.6 ofthe Married Women’s Property Act is applicable to a policy of 
insurance effected in 1905 by a Mahomedan male on his own life for the 
benefit of his wife and children. Balamba v. Krishnayya, (1913) 25 M.L.J. 
65: LL.R. 37 Mad. 483 (F.B.), relied on. 


-T£S.60f the Act were to apply, a trust -is created in favour of: the 


several persons for whose benefit the policies were effected though the 


interest taken by them was contingent. Such interest can be transferred and 
therefore also be released by the beneficiaries because it is not in the nature . 
of a mere right to sue. The effect of such release will be to revoke the 
trust. > | Se 

Appeal against the decree of the City Civil Court, Madras 
dated 25th October, 1939, and made in O. 5. No. 370 of 1937. 

Rafiudin Ahmad for Appellant. 

“ O. K. Nambiar and Short Bewes & Co., for panut, 


“The Court delivered the following 


8 She ee 
€ a 


*C,C,C. A. No. 4 of 1940. S ui Sth August, 1944. 
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_  Jvpement.—This appeal raises a question of some import- 
ance touching the applicability of S. 6 of the Married Women’s 
Property Act to policies of life insurance effected in 1905 by 
a Mohammadan on his own life for the benefit of his children. 
The subject-matter of the suit out of which this appeal arises 
relates to five policies being Nos. 65284 to 65288. The plain- 
tiff is the father, defendants 2 and 4 to 9 are his sons and 
defendants 10 and 11 are his daughters. Policy No. 65284 was 
effected for the benefit of the second defendant, No. 65285 for 
the benefit of the fourth defendant, No. 65286 for the benefit 
of the eighth defendant, No. 65287 for the benefit of one of 
his daughters who is not a party to the suit and No. 65288 for 
the benefit of the tenth defendant. The first defendant is the 
Oriental Life Assurance Company with whom the policiés were 
effected. The third defendant is the Official Assignee of 
Madras representing the estate of the second defendant. The 
suit is for a declaration that the plaintiff is the owner of the 
said policies and that none of the several defendants for whose 
benefit the policies were effected are entitled to claim any rights 
thereunder. The basis of the claim is that the Married Women’s 
Property Act does not apply to Mohammadans and therefore 
under S. 6 of the Act none of the children for whose benefit the 
plaintiff effected the policies will obtain any benefit thereunder; 
that even assuming they obtained such benefit, it was released 
or transferred in favour of the plaintiff in pursuance of a family 
arrangement by a release deed dated 31st July, 1935. The first 
defendant company has contended that the policies were effect- 
ed in Bombay and that the Married Women’s Property, Act is 
not applicable to the policies in question as they were effected 
long before 1923. The contention on behalf of defendants 3 
and 4 was that under S. 6of the Married Women’s Property 
Act a trust was created in favour of the several beneficiaries 
for whose benefit the policies were effected, that there was no 
family arrangement, that the deed of release on which reliance 
was placed by the plaintiff could not put an end to the trust in 
their favour and therefore the plaintiff is not entitled to any 
declaration. The parties did not adduce any oral evidence 
and ‘contented themselves with filing certain documents. 
The learned City Civil Judge came to the conclusion 
that the Married Women’s Property Act applied to the policies 
in question, that there was a family arrangement by which the 
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parties surrendered their rights in favour of the plaintiff and 
the trust was therefore put an end to. On these findings he 
gave a declaration in favour of the plaintiff. The fourth defen- 
dant has preferred this appeal. The first defendant has filed 
a memorandum of objections raising a contention that the 
Married Women’s Property Act would not apply to these 
policies and that in any event the second defendant not being a 
party to the deed of release it would not bind him. 


The first question which arises for decision is whether S. 6 
of the Married Women’s Property Act governs the policies in 
question. In Balamba v. Krishnayyai, the applicability of S. 6 
of the Married Women’s Property Act to a policy of insurance 
effected by a Hindu male on his own life for the benefit of his 
Wife and children came for decision and it was held that S. 6 
of the Act applied to the policy in question. This decision 
would govern a similar policy effected by a Mohammadan male. 
The Bombay High Court in Shankar Vishwanath v. Umabhai?, 
took a different view on a claim made by a widow in respect of 
a policy effected by her husband for her benefit and it was held 
that as the Act of 1874 did not apply to Hindus, she could not 
claim the benefit of its provisions. This view was followed in 
Ishani Dasi v. Gopal Chandra Dey3, „and the learned Judges 
were of the opinion that: 


65 
. 


.. although S. 2 of the Act expressly provides that nothing in ihe 
Act applies to any married woman who at the time of her marriage profes- 
sed the Hindu- amongst other religions, or whose husband at the time of 
such marriage professed that religion and does not. expressly exempt their 
children from the operation of the Act, the intention of the Legislature 
taking the Act as a whole, is to exclude the children also from the benefits 
of S. 6 of the Act.” 


They dissented from the decision in Balamba v. Krish- 


‘ndyyal, Apparently in consequence of this conflict of view the 


Married Women’s Property Act was amended in 1923 by an 
amending Act and the following proviso was introduced to 
S. 6: 


“ Notwithstanding anything contained in S.2 the provisions of Sub- 
section (1) shall apply in the case of any policy of insurance such as is re- 
ferred to therein which is effected by any Hindu, Mohammadan, Sikh or Jain 
in Madras, after the 31st day of Décember, 1913 or in any other part of 
British India after the lst day of April, 192 i, . 





1. (1913) 25 MLJ. 65: LL.R. 37 Pa 483 ae 
-2 (1913) LL.R. 37 Bom. 471. ` 3, (1914) 18 C.W.N, 1335. 
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After this Amending Act came into force, the question of 
the applicability of the Act to life polices effected before 1913 
came up for consideration in our High Court and it was con- 
‘tended before Venkatasubba Rao and Madhavan Nair, JJ. 
who were dealing with the matter that the amendment of S. 6 
introduced by the Amending Act of 1923 clearly implied that 
the Full Bench decision was wrong. The contention was that 
as the proviso says: 
“the provisions of Sub-section (1) shall apply in the case of any policy 


of insurance such as is referred to therein which is effected by any Hindu, 
Mohammadan, Sikh or Jain in Madras after the 31st December, 1913”, 


it indicates that the Act would not apply to a policy effected 
before that date. This contention was repelled and the 
learned Judges held that the Full Bench decision governed the 
case and that all the policies effected before 1923 would be 
governed by the Act of 1874 as it stood before the amendment. 
Subsequent to this decision a question arose with reference to a 
claim made by a widow of a Hindu male on a policy effected 
in Calcutta by her husband for her benefit and the ‘learned 
Judges, the Chief Justice and Bardswell, J., in The National 
Insurance Co., Lid., Calcutta v. Seethammalt, made the 
following observations: ; 

“The point to be considered by us here is, where was this policy of 
insurance effected? If it was effected in Madras, then a trust has been crea- 
ted in favour of the assured’s wife and the policy money has to be paid to the 
Official Trustee of Madras; and that is by reason of S. 6 of the Married 
Women’s Property Act. If, on the other hand, the policy was effected in 
Calcutta, it having been effected in 1919, that is to say, before 1923, there is no 


trust and letters of administration will have to be taken out by the widow of 
the assured for the purpose of obtaining the policy money”. 


Neither the Full Bench decision in Balamba v, Krishnayyo?, 
nor the decision in Rama Rao v. Kristnamma®, was noticed 
and considered. So far as this High Court is concerned, the Full 
Bench decision in Balamba v. Krishnayya? is a clear authority 
for the position that S. 6 of the Married Women’s Property 
Act would govern a policy effected by a Mohammadan male 
for the benefit of his children. Nodoubt it may be contended, 
at it was contended in Rama Rao v. Krisinamma?, that the 
mention of date “December, 1913” in the proviso introduced by 
the Amending Act was made with reference to the Full Bench 
decision in Balamba v. Krishnayya?, and it was the intention of 
6 1, (1933) 65 M.L.J. 455. 


2, (1913) 25 M.L.J. 65 : LL.R. 37 Mad. 483 (F.B.). 
3. (1929) 57 M,L.J. 793 :LL,R. 52 Mad, 936, 
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the Legislature to make it plain that having regard to the 
interpretation placed on S. 6 in Balamba v. Krishnayya}, all 
policies effected after 1913 should be governed by the Act 
though the Act was passed in April, 1923. But the proviso 
cannot be construed as a declaratory enactment declaring what 
the previous law was and therefore from the positive nature of 
the enactment that from a particular date the Act-should apply, 
it does not arise by necessary implication that the Act would 
not apply to a policy effected before that date. Whatever it is, 
so long as the Full Bench decision in Balamba v. Krishnayya), 
stands it must be treated as the governing law so far as our 
Court is concerned. 


If S. 6 of the Act were to apply there can be no doubt that 
atrust was created in favour of the several defendants for whose 
benefit the suit policies were effected though the interest taken 
by them was contingent. Justice Tomlin in dealing with a 
similar policy in Fleetwood’s Policy, In re?, observed thus: 

“Jt is true it is expressed to be for the benefit of his wife in a certain 
event only, but the fact that the benefit is of a limited or contingent character 
does not prevent it from being a benefit within the meaning of this Act. I 


think therefore that the policy creates a trustin favour of the wife, but only 
in the terms of the trust”. 


The next question is what is the effect of the family arrange- 
ment and the consequent execution of the release deed by, 
the defendants who executed it? It is contended before me 
that such a release is invalid and inoperative having regard to 
the express language of S. 6 of the Act which says that so long 
as the object of the trust remains it can never become the 
property of the plaintiff. It is contended that the expression 
“object” in the section means the beneficiary and so long as the 
beneficiary is alive, it must be taken that the object of the trust. 
remains. This section is borrowed from the provisions of the 
English Act (S. 10, Married Women’s Property Act, 1870) 
and there is a conflict in English law as to what the expression 
‘object? means. According to one view the expression ‘object’ 
means beneficiary; according to another view, it means purpose 
(vide Inre C ollier8, and Cousins v. Sun Life Assurance Societys, 
Tt seems to me that it is not necessary to deal with this conflict 
in the view I am taking of the effect of the deed of release. 





1. (1913) 25 M.L.J. 65: LL.R. 37 Mad. 483 (FB). 
2. (1926) Ch. 48 at 53. 
3. (1930) 2 Ch. 37. 4. (1933) Ch. 126 at page 139. 
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S., 6.0f the Married Women’s Property Act provides that the 
policy money should not form part of the estate of the insured 
only so long as the.object of the-trust remains.. , But if the per- 
formance of the trust becomes impossible or the trust fails or 
is otherwise satisfied or comes to an end, the policy money will 
form part.of the estate of the insured. In Cousins v. Sun Life 
Assurance Society!, Romer, L.J., in construing S. 11 of the 
‘Married Women’s Property Act, 1882—corresponding to S. 6 
of the. Indian Act—observed that the proviso meant that: 


“The policy moneys shall-not form part of the estate.of the'insured or 
be subject to his or her debts until the trusts have come to an end”. 


Therefore the trust can come to an end by revocation of 
it. S. 78 (a) of the Trusts Act provides that a trust can be 
revoked where all the beneficiaries are competent to contract by 
‘their consent, It was therefore perfectly competent to the 
several defendants to revoke the trust created by the policies in 
their favour. Under S. 58 of the Trusts Act it is also clear 
that it is competent for a beneficiary to transfer his interest. 
The interest taken by the several defendants under the policies 
though contingent can be transferred because the right created 
under the policies is not inthe nature of a mere right to sue: 
Vide Ma. Yait v. The Official Assignee?, If the beneficiary is 
capable of transferring his interest, he can also release it. The 
effect of the deed of release therefore. is to put an end to the 
trust. Once the trust is put an end to, the plaintiff becomes the 
‘owner of the policies and the moneys. payable thereunder.. The 
fourth defendant was a party to the deed of release and he was 
competent to contract on that date. On his own admission the 
deed of release was executed on account of the family arrange- 
ment by which the plaintiff settled his own property on his 
children. I would therefore dismiss the appeal of the fourth 
defendant with costs, one set to be shared between the first and 
‘second: respondents. 


In regard to the memorandum of objections it must be 
hoticêd that the second defendant was not a party to the release 
“deed. The finding of the learned City Civil Judge as to the 
existence of the family arrangement was based on the admission 
-made in the deed of release and as the second defendant was 
«not a party to it, it will not be open to the Court to bind hinr by 


® 1, (1933) Ch. 126 atp.139, 5. 
| 2. (1929) 58 M.L.J. 83: L.R. 57 LA. 10: LLR, 8 Rang, BEG 
94 
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‘the said document. Therefore the declaration so far as the 


second defendant is concerned must be set aside. The memo- 
randum of objection is allowed only so far as the second defen- 
dant is concerned. I may point out that the first defendant 


‘company stated before the learned City Civil Judge that they, 


did not dispute the jurisdiction of the Court to deal with the 
case and before me too, the question of jurisdiction was not 
raised. As the first defendant company have partly failed and 
partly succeeded, I direct the company to bear their own costs 
in the memorandum of objections. 
Appeal dismissed and memorandum 
K-S.. of objections allowed in part. 


pa ai . 4 


IN THE HIGH COURT OF JUDICATURE AT MADRAS; 
PRESENT — MR, Justice Horwi.t. 


P. Rama Naidu na Appellant* (Sth iuui 
- l Prisoner). 
Indian Penal Code (XLV of 1860), S. 193—Fabricating false evidence— 


Abetting the making of document—Document falsely evidencing discharge of 
a decree debt—Attestor punishable in the circumstances. 


Where the accused had attested a forged document and admitted his - 
signature and the evidence showed that he was interested in bringing such a 
document into existence in the interests of certain persons, 


Held, that he was guilty of abetting the making of a false document 
and of fabricating false evidence under S 193, Indian Penal Code. 


`; Appeal against the order of the Court of Session of the 

Chittoor Division in C. C, No. 7 of 1941, 

K. S. Jayarama Hiyar and V. V. Chowdhury for Appel- 

lant. i $ 
The Public, Prosecutor for the Crown. 


The Court delivered the following © 


JupGMuNT.—The appellant was admittedly an attestor toa 
forged document. There had been litigation between P. W. 9 
and the 9th accused and P. W. 9 had obtained a decree against 
the 9th accused for maintenance. The forged document pur- 
ported to be a discharge of that decree debt. 


The appellant admits that he was an attestor, and the evie 
dence shows that he knew of the litigation between the parties, 
The writer of the document turned approver and Was examined 


“Cr, Appeal No. 287 of 1941.. ' 27th August, 1941, 
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as P. W. 3. He states that at the timé when the document was 
forged, a blank space was left for the attestation of some other 
person and that when he saw the document again, that space 
was filled by the signature of the appellant. The appellant did 
not deny this but explained: 

“I wasin my field in Nalagampalle. I didnot see the payment of any 
money. I said ‘How’can I sign when I have not witnessed the payment x 
He (Lingama Naidu, the Ist accused) said, ‘She has affixed her thumb im- 
pression. The witnesses haveall signed. Can you not trust me?” I then 
believed him and signed.” 

This statement itself suggests that the appellant was some- 
what suspicious of the document. It is clear from the evidence 
that he knew of the suit that had been brought and that he was 


sufficiently nearly related to the parties to be interested ‘in bring- 


ing such a document into existence in the interests of the first 


and the ninth accused in support of whom he had already de-. 


posed in the maintenance proceedings. On these facts, I think 
that the learned Judge was justified in coming to the conclusion 
that the appellant was guilty of forgery and of fabricating a 
false document. 


The judgment of Pandrang Row, J., in Chinna Veera Reddi 
“and others v. Emperor1, has been referred to as providing an 
instance where a learned Judge of this Court thought that the 
bare fact of an attestation was not sufficient to justify an in- 
ference that the attestor knew that he was attesting a forged 
document. The learned Judge had however other facts before 
him besides the mere fact of attestation, and he quoted the 
judgment of the trial Judge to show that it was improbable 
that the attestor had the knowledge imputed ‘to him. 


Mr, Jayarama Aiyar has also argued that as a receipt does 
not need attestors, the receipt was complete before the appellant 
signed it, and that he therefore could not be said to- have abet- 
ted the making of a false document. The fallacy of this argu- 
ment is that although attestation was not necessary, the persons 
who brought this document into existence intended that it should 
be attested and that the appellant should be one of the attestors. 
The document was therefore not complete until the appellant 
had signed. He therefore abetted the making of a false docu- 
ment, and as he must have known that the document was inten- 
ded to prove thg discharge of the decree debt, he was also guilty 

s 
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under S. 193 of fabricating false evidence. The conviction is 
right and the sentence extremely light, They are therefore 
affirmed and the appeal is' dismissed. 


K. C. Appeal dismissed. 


ee ee ey 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice HORWILL, 
Baron Von Dincklage .. Appellant* 


Penal Code (XLV of 1860), S. 407—Scope—Act done in anticipation of 
statute which will make such act offence—Not an offence, 

A German director in India of a German company on the eve of the 
declaration of war between Britain and Germany, realised some cash by sale 
of his stock and handed over the money to his wife. In a prosecution for 
criminal breach of trust, it was found that the acts of the accused were done 
merely to screen the money from the Government of India or the Custodian 
of Enemy Property and that he had no intention to cause wrongful loss or 
wrongful gain to any other person or persons. 

Held: Itis not an offence to do an act in anticipation of a statute or 
enactment which would make that act an offence. As there was no evidence 
of any dishonest intention of defrauding his company the accused is entitled 
to the benefit of the doubt in the matter. As there was no proof that the 
accused had attempted to save money for his firm at the expense of his cre- 
ditors the accused is not liable for an offence under S.407, Indian Penal 
Code. 


Appeal against the conviction and sentence passed by the 


“Second Presidency Magistrate of the Court of the Presidency 


Magistrates, G. T. Madras, in C.C. No. 4157 of 1940, 

V. V. Srinivasa Aiyangar and B. T. Sundararajan for 
Appellant. 

The Crown Prosecutor for the Crown. 

The Court passed the following 


_ Orver.—The appellant has been convicted by the Second 
Presidency Magistrate, Madras under S. 409 of the Indian Penal 
Code of committing criminal breach of trust with respect to a 
sum of Rs. 7,643, the sale proceeds of certain enamels sold to 
one Dwarakadoss Narayanadoss; and he has been sentenced to 
nine months’ rigorous imprisonment. 


The facts of the case are fairly simple. The appellant, a 
German Director of a German Company, on the eve of the dec- 
laration of War between Britain and Germany, attempted to rea- 
lise as much money as he could; and so asked his clerk to try to 


EAEE EE E A a ee 
*Cr. Appeal No. 307 of 1941. 23rd September, 1941, 
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find a purchaser for the enamels that he had in stock. He was 
brought into touch with Dwarakadoss Narayanadoss, who 
agreed to pay Rs. 7,643 for the enamels. He came with a cheque 
for that amount on the morning of the 2nd of September 1939, 
the day before the war was declared; but the accused refused 
to take a cheque and said that he must be paid in cash. The 
cash was paid in the afternoon of the 2nd September and the 
accused handed over the money to his wife. The question is 
whether in doing so he committed a breach of trust. 


Mr. V. V. Srinivasa Aiyangar was inclined to argue at 
first that no breach of trust was committed, even if there had 
been a dishonest intention; but I think that the wording of 
S. 407 is wide enough to be attracted by a series of acts of 
this kind. The argument was not pressed because, as Mr.V.V. 
Srinivasa Aiyangar points out, it matters very little to the 
accused whether he is sentenced to nine months’ rigorous impri- 
sonment for criminal breach of trust or to some slightly lesser 
period for an offence under some other section of the Code. 


The real question is whether the accused acted dishonestly, 
that is to say, whether he intended to cause wrongful loss or» 
wrongful gain to any person. The accused’s explanation was 
that he received the money after the banks had closed on the 
second, which was a Saturday, that as he had no safe, he kept 
the money with him intending to remit it to the bank on the 
Monday, and that in the meantime he was arrested and interned. 
This statement is not consistent with the remainder of the 
accused’s statement, from which it seems pretty clear that he 
was desirous of preventing this money from falling into the 
hands of the Government of India or whomsoever they might 
appoint to take charge ofthe assets of enemy firms. Moreover, 
the fact that he refused a cheque shows that he was anxious to 
avoid having the money in the bank. It is not however an 
offence to do an act in anticipation of a statute or enactment 
which would make that act an offence. At the time when the 
accused took this money and handed it over to his wife intend- 
ing to withhold it from the Government of India, there was 
nothing in law prohibiting the accused from screening the money 
from the Government of India or the Custodian of Enemy Pro- 
perty. If therefore the acts of the accused were done merely to 
screen the money from the Government of India or the Custo- 
dian of Enemy, Property and he had no intention to cause 
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Baron Von wrongful lossor wrongful gain to any other person or r persons, 


nekake, he did not commit an offence. s à oad 4 


; . There are two intetpretations of the acts of the aecuded 
which would make him guilty of an offence punishable under 
S. 407, of the Indian Penal Code. One is that he intended to” 
profit himself at the expense of his firm, of which he was a 
partner. Others have shares in the assets of the Company and 
if he had appropriated money belonging to a number of persons, 
. he would have been guilty of a criminal breach of trust, even 
: ' though he was entitled to a share of the money. The prosecu- 
tion has not examined any other partner of the firm; nor. is 
there any evidence, except the fact that he withdrew money, 
from the partnership and kept itin hisown custody, fo show. 
that he had any intention of defrauding the Company.’ The 
explanation of the accused that he merely intended to protect., 
the money so that in due course it might reach the hands of the: 
shareholders is not unreasonable. That being so, we must. ivs 
him the benefit of the doubt in this matter, : 


© The other interpretation of the appellant’s act ‘Shieh 
“would make him guilty of the offence with which he ‘was, 
convicted is that-even assuming that he acted from patrioti¢ 
motives and with the-intention of helping His firm, he nevertheless, 
intended to defraud the creditors of-the firm, 7.e., he did these. 
acts with the intention of causing wrongful loss to the creditors, 
of the firm.. If he had attempted, to save money for his firm at 
the expense of his creditors, I think he would have been: 
criminally liable under S. 407 of the Indian Penal Code. There. 
is howéver:no evidence to show that; the’assets available in 
India were not sufficient. to meet the, demands of Indian 
creditors. The evidence with regard to the amounts due to. 
Indian creditors and the realisable outstandings of the firm is 
very vague, and it cannot therefore be presumed that the 
accused acted with an intention to cause wrongful loss to Indian 
„creditors. 


« | Whatever way one may view the case, therefore, one is 
, forced to the conclusion that the prosecution has not- proved 

e that the accused acted with any dishonest intention. The appeal 

is therefore allowed and the conviction and sentence set aside. `- 


| KS. MH i Appeal allowed and convictiph set aside; 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


"H PRESENT :—-Mr. Justice WADSWORTH AND MR. JUSTICE 
DATANTALI SASTRI.. 


Al. Sp. S. Rm, Subramanian Chettiar ... Petitioner* (Plain- 
ae NO Ta a 


"U. ' 


‘Chinnamuthu - Bahas Rowther ‘and Respondents (Defen- 


another _ + dants Land 2 )o 


Madras Agricultur sts’ “Relief Act q V. of 1938) —Non-agriculturist 
‘surety —If entitled to claim discharge pro tanto ‘with agriculturist principal 
"debior. 

Where the Tuta ofa principal debtor i is brought about not by any 
voluntary act of the creditor but by the operation of a statute subsequently 
“passed, the surety cannot claim discharge, pro tanto with the principal debtor 
S. 128 of the Contract Act defines the obligation of the surety on the date 
-of the contract of guarantee. Accordingly a non-agriculturist surety is 
-liable for the whole amount of the debt even though the agriculturist: prin- 
„cipal debtor is only liable for. the debt as scaled down in erorian with 
“Act IV of 1938. 


Petition under S. 25 of Act IK of 1887 praying sih the 
‘High Court will be pleased to revise the decree of the Court 


‘of the District Munsif ‘of Periyakulam dated 17th September, 


1940, and passed in S. C. S. No. 305 of 1940. 
` T.P. Gopalakrishna Aiyar for Petitioner. 
o C A. Mahomed Ibrahim and T, S. Santhanam for Res- 
Lg. | 
| The Judgment of the Court was delivered by © 
-, Wadsworth, J This Civil Revision Petition arises out of 
va Small-Cause Suit. on a promissory note executed by the first 
defendant, an:agriculturist and guaranteed by the second defen- 
dant, a non-agriculturist. The. letter of guarantee is in the 
‘following terms: 
“Please get’ a pronote from S. Chinnamuthu Batcha Rowther the 
bearer of this letter and give Rs. 300. ln the event of his not discharging it 
by paying principal and interest, I also shall be liable and pay the amount.” 
The debt of the first defendant was only partially dis- 
charged and the suit was. filed. Against the first defendant, 
the plaintiff gave effect to the defences open to him as an 
.agriculturist and claimed only Rs. 95-9-0. Against the second 
‘défendant-the plaintiff claimed Rs. 157- 14-4, the full amount 
‘due -under. ghe contract. In the lower Court the second 
ernie ree tennant 
* C. R. P. No. 199 of 1941. ` C 28th August, 1941. 
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defendant successfully claimed that he was entitled to the 
benefit of the reduction of the principal debtor’s liability, 
by reason of the terms of S. 128 of the Contract Act. It 
is contended in the revision petition that this decision is 
wrong. S. 128 of the Contract Act provides that the liability. 
of the surety is co-extensive with that of the principal debtor 
unless it is otherwise provided by the contract. It cannot be 
contended that there is any special provision in the present 
contract making the liability of the guarantor different from 
the liability of the principal debtor. It is, however, argued 
that S. 128 of the Contract Act lays down only the general 


‘principle governing the interpretation of-contracts of guarantee 


and does not purport to govern the relations between the parties 
as a result of subsequent events after the contract has been 
entered into. Those, it is contended, are governed by the later 
sections such as Ss. 133, 134, 135 and soon. It is also contended 
that though the release of the principal debtor by the act or 
omission of the creditor ‘has the legal consequences of dis- 
charging the surety under S. 134 of the Contract Act, no 
such result follows when the discharge of the principal 
debtor is by operation of law. In support of this proposition 
reliance is placed on the leading case of Ex parte Jacobs!, 
where it was held that where the acceptor of a bill of ex- 
change presents a petition for liquidation or composition under 
the Bankruptcy Act, 1869, and the creditors pass a resolution 
for liquidation or composition, the acceptor must be consider- 
ed as discharged by operation of law, and the drawer is not 
thereby discharged from his liability. The rule enunciated in 
this decision has been set forth very clearly in another case, 
In re Fitsgeorge?, where Bigham, J., says: ; 


“I think in this case that the creditor is entitled to prove for the value 
of the guarantee that the debtor has given. It is said that, because the prin- 
cipal debt is gone, therefore the liability under the guarantee to pay the 
interest on the debenture is also gone. Ido not agree with that view. The 
principal debt is gone no doubt, but not by any act of thecreditor. It is 
gone by operation of law. The principal debt will never be repaid, but in my 
opinion the obligation . of the debtor to pay the interest under his guarantee 


remains”. ° 


The same principle is laid down in Rowlatt On” Principal 
and Surety at page 272, That the rule enunciated in Ex 


parte Jacobs1, applies to India has been recognised by a Bench 


tne eran ttre 


1. (1875), 10-Gh. App. C. 211. 2. (1905) 1 K.B.D. 462, 
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of this Court in Bombay Company Limited v. Official Assignee 
of Madras1, and it may be. said that the principle underlying that 
tule is recognised in the two insolvency Acts. S. 44 of the Pro- 
vincial Insolvency Act which is similar in its terms on this point 
to S. 45 of the Presidency Towns Insolvency Act enacts that: 
“An order of discharge shall not release any person. who, at the date of 
the presentation of the petition, was a partner or co-trustee with the insol- 
vent; or was jointly bound or had made any joint contract with him or any 
person who was surety for him”. 
‘This provision seems to involve the assumption that not- 


withstanding the disappearance of the debt of the principal 
‘debtor, the liability of the surety continues and consequently it 
-seems in effect to recognise the principle that a discharge of the 
principal debtor by operation of law does not dis:harge the 
‘surety. It is unnecessary’to quote cases relating to guarantors 
of minors’ debts ‘and cases relating to debts barred as against 
the principal debtor but alive as against the surety. Though 
these cases may serve as indications that S. 128 of the Contract 
Act is not intended to govern all future changes in the liabili- 
‘ties of the parties, yet the continuance of the guarantor’s 
liability in such cases may be justified on special grounds. It is 
sufficient for the purpose of this case to hold that, when a new 
statutory provision has had the effect of granting a partial dis- 
charge to the principal debtor and the creditor has taken no part 
‘in releasing the principal debtor from his liability, the remedy 
of the creditor against the guarantor will not be affected. 

It follows that the lower Court’ was wrong in réstricting 
‘the relief as against the second defendant to the amount of the 
-debt as scaled down in the Act. The lower Court has also 
found that even if the view taken on the effect of S. 128 of the 
‘Contract Act is wrong, the second defendant can be made 
liable only for intérest at 15 per cent: by reason of the terms of 
‘the Madras Debtors Protection Act, This finding is not ques- 
tioned before us. 

-In the result the revision petition is allowed with costs and 
the plaintiff will get a decree as against “the. second defendant 
for the principal sum due with interest at- 15 per ‘cent. up to 
‘the date of the plaint and proportionate costs, with subse- 
-quent interest at 6 per cent. till realisation. The decree as 
„against the, first defendant stands., So | 

K.S. i ; | : > Petition allowed. 


1. (1920) 40 M.LJ. 404: LL.R: 44 Mad, 381. - 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: :—MR. JUSTICE VENKATARAMANA Rao AND MR. 
JUSTICE ABDUR RAHMAN, 


Surisetti Rama Subbayya e Appellant* (Nil). 
v > 
Palur Thimmiah and others aa Respondents (Petitioners 


i and Respondents 1 and 2.) 


Limitation Act (IX of 1908), Ari, 185 (2)—Claim of third party io 
attashed property allowed and execution petition dismissed—Unsuccessful 
‘suit under O. 21, r. 63 by decree-holder and appeal thereon—lf continuation 
of the execution or ‘step in aid’ of execution to save subsequent application. 
for execution from bar of limitation. 

In execution of a decree an application was s made on the 17th October, 
1930 for attachment and sale of an immovable property. The property was 
attached but on objection by a third party. that it had been sold to him on the 
2nd’ June, 1928 and that the judgment-debtor was not in possession thereof 
the claim was allowed on the 8th September, 1931 and the application for exe- 
cution was dismissed. The decree-holder brought a suit to set aside the 
order passed by the executing Court. The suit was dismissed on 14th 
Décember, 1934 by the trial Court and the decree-holder’s appeal also was 
dismissed. A fresh application for execution was presented by the decree- 
holder on the 16th March, 1936, that is, after the expiry of almost four years 
and a half after-his first execution petition had been disposed of. On the 
question of limitation,, 

` Held: The order dismissing the first execution petition in 1931 was con- 
clusive and in view of the fact that the decision of the civil Court was not in 
any way different, it continued to be so and the execution application cannot 
be deemed to remain pending till the final disposal of the claim suit under 
O. 21, r. 63 of the Code of Civil Procedure. z 

The plaint in the claim suit cannot be construed to be “an application” 
within the meaning of that term as used in Art. 182 (5) of the Limitation 
Act. Applications, to constitute a step in aid of execution, have to be filed in 
the execution procéedings themselves and not in any other suit or procee- 
ding however intimately connected the latter might be with the proceedings 
of the former. 


Accordingly the second execution petition in 1936 is barred by limi- 
tation. 


S. Hasan Shah v. Mohammad Amir Mirza, (1930) I.L.R.6 Luck. 234 dis- 
sented from. 


Appeal against the order of the Court of the Subordinate 
Judge of Kurnool, dated 24th September, 1938 and passed in 
Appeal Suit No. 21 of 1938 preferred against the order of,the 
Court of the District Munsif, Kurnool in E. P. No. eee of 
1936 in O. S. No. 825 of 1929, D.M.C. Nandyal. 


A. Bhujanga Rao and D. R. Krishna Rao for Appellant. 
—$< aaa aaa aana 


*C,M.S.A. No. 9 of 1939. ns - 14th February, 1941, 
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A, C. Sampath Aiyangar for Respondents. 


The Judgment of the Court was delivered by 


Abdur Rahman, J. The only question to decide in this 
appeal is whether an application for execution presented by the 
decree-holder more than three years after the dismissal of his 
first petition can be, in view of the pendency of a subsequent 
declaratory suit which he had brought to get rid of an order 
made by the executing Court accepting a third party’s claim 
petition, held to be within time in spite of the fact that the 
suit instituted by the decree-holder challenging the validity of 
the order of the executing Court had failed. This would de- 
pend on the decision as to the character and effect of the order 
of dismissal passed by the executing Court on accepting the 
objections raised by the third party to the attachment and on 
the question whether the declaratory suit can be-regarded to 
be a step in aid of execution of the decree within the meaning 
of that expression as used in Art. 182, sub-clause 5 of the 
Limitation Act. If the order accepting the claim petition and 
cancelling the attachment is to become final only on the dis- 
missal of the suit brought against the third party claimant and 
the execution application in which the order had been passed in 
his favour is to be deemed to remain pending in spite of its 
dismissal by the executing Court or if the steps, consisting of 
the institution of a declaratory suit questioning the correctness 
of the order passed in execution and on its failure of carrying 
the matter in appeal, taken by the decree-holder to remove the 
obstructions caused to him by the third party in raising objec- 
tions to the attachment successfully, despite their failure to 
achieve the desired result, can be regarded to have been taken 
in continuation of the execution proceedings in such a manner 
as to keep the execution petition pending and alive, the execu- 
tion petition filed by the decree-holder subsequently must be 
held to be within time. If, on the other hand, the order passed 
by the executing Court accepting the objections is to be held as 
final and remains, in view of the dismissal of the declaratory 
suit, unaffected and if the steps taken by the decree-holder in 
instituting such a suit cannot be ‘considered to be passed in 
execution of the decree or in continuance of the execution pro- 
ceedings, the subsequent application for execution must be held 
to be barred and the time spent in carrying.on the declaratory 
suit cannot be calculated ih counting the three years within 
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which the second. application should have ‘been made after the 
disposal of the first one and or disregarded as being irrelevant 
altogether. 


The facts out of which the dore question « of limitation has 
emerged for decision are that a decree was passed on the 25th, 
September, 1929 in Ọ. S. No. 825 of 1929. The decree- holder 
made an application for execution (E. P. No. 610 of 1930) on 
the 17th October, 1930 for attachment and sale of an immovea- 
ble property. It was attached but the third party objected to 
the attachment, on the ground that the property had -been sold 
to him on the 2nd June, 1928 and that the judgment-debtor was. 
not in possession of the attached property. This claim was 
allowed on the 8th September, 1931 and the application for 
execution dismissed. . The decree-holder brought a suit (O. S. 
No. 774 of 1931) to set aside the order passed by the executing 
Court and for a declaration that the property attached by him 
belonged to his judgment-debtors and was liable to attachment 
in execution of his decree. The suit was dismissed on the 14th 
December; 1934 by the trial Court. An appeal was taken 
against that decree by the decree-holder to the Subordinate 
Judge of Kurnool (A. S. No. 70 of 1935). This was also dis- 
missed but the learned Subordinate Judge in his judgment 
observed that a sum of Rs. 600 towards the unpaid balance of 
the price of the property purchased by him was still inthe hands 
of the respondent who had put forward the sale in his favour 
and that the decree-holder might take out execution of that 
amount by appropriate proceedings. As the Subordinate Judge, 
in spite of this observation, considered that the only questions 
to decide in that appeal were whether the property belonged to 


‘the judgment-debtor and was liable to attachment in execution 
of the decree and on those two points he found himself against 


the decree-holder, he dismissed the appeal. In Paragraphs 9; 
10 and 11 of his judgment, he observed as follows :, 


“0, The further question that was argued and has to be: considered is 
whether in the circumstances it is open to the plaintiff, in the present suit to 
proceed against the said sum of Rs. 6(0, as being the unpaid purchase money 
in the hands of the vendee. I should agree with the lower Court (vide Mott 
‘Lal v. Bhagwan Das)!, ‘that when ona sale part of the sale consideration 
-remains unpaid, the vendor has a lien on the property sold for the unpaid 
‘purchase money. But this does not entitle any decree-holder of the vendor 
_to bring the property to sale in execution of his decree as property of his 
Fret ne, Se, eT rnc ne 


1, (1909) L.L.R.°31 All. 443, 





TI] THE MADRAS LAW JOURNAL REPORTS. 757 


judgment-debtor. He may attach the unpaid portion of the purchase money 
which is due to his judgment-debtor and enforce his lien on the property but 
he cannot cause the property purchased by a third party to be sold for the 
recovery of the unpaid purchase money to which he, as decree-holder, is not 
entitled’ vide also Veerappa Thevar v. Venkatarama Aiyar'. 

‘10. For plaintiff, reliance is placed on the ruling reported in Basivi 
Reddi v. Ramayya?. It cannot however be said, on the facts of this case, that 
the plaintiff’s right to proceed against the unpaid purchase money is a conse- 
quential relief. As observed, all that has to be considered in this case is whe- 
ther the property, which plaintiff now seeks to proceed against, still belongs 
to his judgment-debtor, or it has ceased to be his property. The sale, it 
should be found, is a true and dona fide transaction and was nota fraudulent 
one brought about with a view to cheat the creditors; on the other hand, it 
was brought about with a view to help the creditors, and to see that the best 
advantage is secured to them. n 

Wl. Thus the suit having been brought to vacate the claim order and 
mainly to establish the right of the plaintiff to proceed against the properties 
conveyed to the first defendant, in execution of his decree in O. S. No. 825 
of 1929 and since it has been found that the properties have by virtue of the 
sale ceased to be the properties of defendants 2 and 3, plaintiff can be held 
entitfed to no relief in the present suit as brought.” 


After the suit was dismissed, a fresh application for exe- 
cution (E. P. No. 338 of .1936) was presented by the decrée- 
holder on the 16th March, 1936, that is, after the expiry of 
almost four years and a half alter his petition E. P. No. 610 
of 1930 had been disposed of. This was made with the object 
of attaching the sum of Rs. 600 alleged to have been in ‘the 
hands of the respondent as observed by the learned Subordinate 
Judge, Kurnool, towards the balance of the price which had 
remained unpaid. The application having been presented more 
than three years after the last petition was dismissed, it would 
be apparently barred by time. But limitation was attempted to 
be saved 

(a) as the second application of 1936 was alleged to be 
in continuation or revival of the first application (E.P. No. 610 
of 1930), and 

(b) as the suit to set aside the order of the executing 
Court allowing the claim was claimed to be a continuation of 
the execution proceedings and regarded to be a step-in-aid of 
the execution under Art. 182, sub-cl. 5. 

These contentions did not find favour with the District 
Munsif of Kurnool who dismissed the application as being 


barred by limitation. On appeal against that order, (A. S. 





è 
1. (1935) 69 M.L.§. 678: I.L.R. 59 Mad. 1. 
2. (1916) 31 M.L.T. 394: I.L.R. 40 Mad. 733. 


Rama 
Subbayya 
Y. 
Thimmiah. 


Abdur 
Rahman, J." 


Rama 
Subbayya 


LA 
Thimmiah. 


Abdur 


Rahman, J. 


758 THE MADRAS LAW JOURNAL REPORTS. [1941 


No. 21 of 1938) the Subordinate Judge of Kurnool found 
the decree-holder to have been taking all necessary steps dili- 
gently for the execution of his decree and to have filed the 
present execution application within a few days after the 
appellate Court’s decision in A. S. No. 70 of 1935, clarifying the 
rights of the parties, was pronounced and since he held that the 
acceptance of the claim petition and the consequent dismissal 
of the execution application were only subject to the result of 
the suit instituted for challenging the order passed by the exe- 
cuting Court on the claim petition, E. P. No. 338 of 1936 was 
declared by him to have been presented in time. The order of 
the first Court was thus reversed. The garnishee appeals and . 
the short question for decision, indicated in the beginning of 
this judgment turns on the character of the orders passed by 
the executing Court on the 8th September, 1931 allowing the 
appellant’s claim and dismissing the execution petition and on 
the effect of the suit brought under O. 21, r. 63, Civil Proce- 
dure Code. 


Rule 60 of the same order provides that where upon an 
investigation, the Court is satisfied that the property, when 
attached, was not in the possession of the judgment-debtor or 
of some person on his behalf or under him or that even being in 
the possession of the judgment-debtor was not in his possession 
on his own account or as his own property, the Court shall 
make an order releasing the property, wholly or to such extent 
as it thinks fit from attachment. Since the only application 
before the Court was in respect of the property claimed by the 
respondent and the executing Court found that the whole of 
the property had been sold to him and did not belong to the 
judgment-debtor, the property had to be released from attach- 
ment. There was no other prayer in the application for exe- 
cution presented on behalf of the decree-holder and the Court 
was, in view of the order passed by it in favour of the claimant, 
unable to proceed further and unless it was prepared to adjourn 
the proceedings to a further date for any sufficient reason, the 
application had to be dismissed. ` The Court did, in fact, dis- 
miss the application on the 8th September, 1931. O. 21, r. 63 
reads as follows: 


“ Where a claim or an objection is preferred, the party against whom 
an order is made may institute a suit to establish the right which he claims 
to the property in dispute, but, subject tothe result of such suit, if any, the 
order shall be conclusive.” 
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In order to determine the character of the order passed by 
the executing Court, the last words of the section should be 
borne in mind. The section, as we read it, lays down in 
unmistakable terms that the order of the executing Court 
passed on a claim or an objection is conclusive, the only excep- 
tion being as to the result of the suit which the decree-holder 
or the third party, against whom the objections may have been 
decided, may bring to establish his respective contentions in 
regard to the property in dispute. The words, “subject to the 
result of such suit” were, in our opinion; meant to come into 
Operation only when the result of such suit was different from 
the result arrived at by the executing Court. The order of the 
executing Court is otherwise declared to be conclusive, that is 
to say, according to our reading. it was final and conclusive 
when it was passed and continued to bè so. It would have been 
different if the contingency, that is, of a different conclusion 
having been arrived at in such suit, had arisen. Since the final 
result of the suit brought by the decree-holder in O.S. No. 774 
of 1931 was against him, the order passed by the executing 
Court accepting the respondent’s objections and the conse- 
quential dismissal of the application for execution remained 
undisturbed and, to use the language of the section, conclusive. 
The Oudh Chief Court has however taken a different view, in 
S. Hasan Shah v. Mohammad Amir Mirzat, and held that an 
order cancelling or maintaining an attachment by the executing 
Court becomes final only on the date of the decision of the suit 
authorised by this rule and the order passed by the executing 
Court dismissing or filing the application on the adjudication 
of the claim petition cannot be construed as a final decision. 
With great respect to the learned Judges who decided that case, 
we are unable to concur in this opinion. The order was, as we 
have already observed, conclusive and, in view of the fact that 
the decision of the Civil Court was not in any way different, it 
continued to be so. Had no suit been brought under the pro- 
visions of this rule, the order would not have remained in a 
state of suspended animation until the period of limitation 
provided for the institution of such a suit expired. Why 
should a different result be held to follow if a suit such as per- 
mitted by this rule is instituted after the expiry of say eleven 
months unlesg there is something in the words of this rule or 
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any other provision of law which may compel us to employ the 
fiction of a relation back and unsettle‘its finality or effective- 
ness that existed before that date? ‘Ifa claim by a third party 
were disallowed; the execution would. have proceeded and the 
property: attached by the decree-holder would have been brought 
to sale. The mére. institution ofthe suit would not have had 
the effect of stopping the course of execution. It is true that 
a decree or an order against which an appeal has been preferred 
continues to remain-executable in spite .of the appeal; but this. 
is so on account of the provisions contained in O: 41, r. 5 
(1) Civil Procedure Code. ` There is no corresponding provi- 
sion 'in regard‘to the orders passed in exccution and the person 
who wants the.execution of the order passed by the executing 
Court stayed .will have to move the Court, hearing the 
suit brought under r; 63, for an injunction. It may also be 
remembered in: this connection that two-orders were passed by 
the execution Court on the 8th September, 1931. The objec- 
tions of the appellant were allowed by one and.the execution 
petition of the respondent was dismissed by. the other. .-.One 
may have followed the other both in point.of time and conse- 
quence, but the appellant-objector: was not:.a party to the 
latter order distnissing the application for execution and could 
not get it set aside by any process of law. This would have 
been open.to the. decree-holder alone against whom the’ third 
party’s objectioris were accepted and that only when and if the 
Civil Court had been of a different opinion. In that case, not 
only the order passed by the.Civil Court would ‘have been sub- 
stituted’ for the:order passed by the executing Court but the 
consequential order of dismissal would have been, in order to 
give effect to the judgment of the Civil Court, as contemplated 
by. the words ‘subject to.the result of such suit’, vacated. 

n Let us. now.:examine the decision in S. Hasan Shah v.. 
Mohammad Amir Mirzai, in order to elicit any further reasons. 
which may have .been.given by the learned Judges to come to- 
a different finding. This matter, we find, has been very briefly 


- dealt with towards the end:and. the only reason given to differ 


from the view taken in Raghunandun Pershad v. Bhugoo Lall2, 
is that.the learned Judges in the latter case failed to. consider 
the effect of the declaratory suit brought under the provisions 


of O. 21, r. 63, Civil Procedure Code. Had the legrned Judges 


1. (1930) I.L.R. 8 Luck. 234. 
2. (1889) LL.R. 17 Cal. 268. 
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of the Oudh Chief Court, and we speak with deference, borne 
in mind that the attachment in regard to the one-third share in 
, the Calcutta case was never sct aside by the executing Court 
and 


“that the decree-holders could, notwithstanding the order in the 
claim case, have prosecuted their application for execution against the 
one-third share which was not released then,” 


and the suit in respect of this one-third share even if 
brought, was superfluous, they would not have said what they 
did in regard to the declaratory suit brought under r. 63. No 
other reason has been given for the opinion that: 


“_... if the suit succeeds, proceedings continue. If the suit fails, the 
proceedings fail simultaneously.” 


It is not quite correct to say first of all that if the suit 
succeeds, proceedings continue in all cases. They would not, 
if the suit that succeeded wasbrought by a third party. In that 
case, proceedings in execution would, at least as far as the 
third party’s claim was concerned, come to an end.” Moreover, 
if they had stopped on account of thé decision of the executing 
Court being against the decree-holder, they would be, in the 
event of his success, capable of being revived; but to say that 
they would continue in that case may create a little ambiguity 
and give rise to an impression that they had never stopped in 
fact, which is far from being correct. The latter statement, 
however, that if the suit fails, the proceedings fail simultane- 
ously cannot be, for the reasons that’ we have already given, 
accepted by us. The order by the executing Court cancelling 
or maintaining an attachment is liable to be affected’ by the 
result of the suit, if the result is different and not otherwise. 


In support of his contention that the proceedings in a suit 
under O. 21, r. 63, Civil Procedure Code, are a continuation of 
the proceedings in execution, reliance was placed by Mr. 
Sampath Aiyangar on the line of cases represented by the 
decisions in Krishnappa Chetti v. Abdul Khader Sahibi and 
Musammat Bas Kuer v. The Gaya Municipality2, where the 
alienations of the property attached by a decree-holder were 
held to be hit by the rule of lis pendens even if they were 
effected after the acceptance of objections raised to the attach- 
ments by third parties and before suits to test the correctness 


of these orders were brought by decree-holders. The other 


1, (1913) 26 M.L°J. 449: I.L.R. 38 Mad. 535. 
2. (1938) LL.R. 17 Pat. 588. 
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decision cited in support of his contention by learned counsel 
for the respondent was in the Raja of Ramnad v. Subramaniam 
Chettiar1 where a suit under r. 63, was held to be in continua- 
tion of the execution proceedings when the question relating to 
the want of a separate notice before a suit was brought against 
a body like the Court of Wards was raised in defence. 


In order to appreciate these decisions it is well to remember 
that an enquiry into the objections rdised to the attachment of 
a property in execution of a decree under O. 21, r. 58 Civil 
Procedure Code is, as the terms of that rule indicate, a limited 
one; but, inasmuch as they can be raised by a third party only 
apd an appeal is therefore incompetent in law, some machinery 
had to be devised for a further examination of the question 
whether the property was either wholly or partially liable to be 
sold for the debt due under the decree. This was provided by 
giving a remedy to the aggrieved party in the form of a sepa- 
rate suit. What had to be done, therefore, by the executing 
Court itself under S. 47, Civil Procedure Code, in case any 
objection to the liability of the property for being sold in exe- 
cution was raised by the judgment-debtors or their legal 
representatives, and the appellate tribunal from that Court, had 
to be done on the intervention of a third party by a Civil Court 
in an independent action. The appeal, therefore, as against the 
decision of the executing Court had, instead of being taken to 
the Court which had appellate jurisdiction over it, to be made 
to an independent tribunal which may be even inferior in status, 
and in practice it very often is so, to that of the Court executing 
the decree. Since the real point to be decided in both these 
proceedings relates to the liability of the property to be sold, 
either wholly or partly, for the debt due under the decree 
(although the grounds for that decision may be either put more 
elaborately or stated more extensively in the subsequent action) 
and the lis is necessarily the same, the application of the rule of 
lis pendens to any alienation ‘made after the decision of the 
executing Court and before that of the Civil Court or Courts, 
is understandable. In fact, the very words, ‘subject to the 
result of such suit’ used in r. 63, make it clear that the Legis- 
lature did not, after the decision of the executing Court, intend 
to set the attached property at large, so that it could be alienated 
or otherwise disposed of without being affected hy a contrary 


m 


1. (1928) LL.R 52 Mad. 465. 


il] THE MADRAS LAW JOURNAL REPORTS. 763 


result, if any, arrived at in the Civil Court. If the result 
happens to be the same as that in the executing Court, the 
alienation by the claimant or the sale in execution of the decree 
remains unaffected. If, on the contrary, the result is different, 
the foundation of title on the basis of which the claimant in the 
one case and the decree-holder in the other were acting dis- 
appears, with the result that any alienation or sale must be, in 
view of the words ‘subject to the result of such suit’, regarded 
to have been made as dependent on the adjudication of the title 
in favour of the alienor or in that of the judgment-debtor as 
the case may be. 

‘We must for the above reasons dissent from the view taken 
by the Oudh Chief Court in S. Hasan Shah v. Mohammad Amir 
Mirza! and hold that the finality or conclusiveness of the order 
passed in execution was not disturbed by the decision of the 
Civil Court particularly when the result of adjudication by 
both tbe tribunals was the same. 

Nor is it possible to accept the contention that the execution 
application in spite of the order of dismissal passed on the 8th 
September, 1931 could be deemed to remain pending either 
from that date up to the time when the civil suit under r. 63 
was instituted or between the date of its institution and of its 
final disposal. As observed before, two orders were passed on 
the 8th September, 1931. The objections by the third party 
were accepted by one and since by reason of the decree-holder’s 
default in not asking for any further relief in those proceedings 
the Court was unable to proceed further with the application 
for execution, it was dismissed. The last words of O. 21, r. 57 
lay down the effect of such a dismissal. By virtue of those 
words the attachment ceased to exist. It may have been 
revived if the Civil Court came to a conclusion different from 
that arrived at by the executing Court. Butin the absence of 
that event, the orders of the executing Court passed on the 8th 
September, 1931 were conclusive. The execution application 
E. P. No. 610 of 1930 cannot, therefore, be regarded to have 
remained pending until the decision of the Subordinate Judge 
in Appeal No. 70 of 1935. i 

This brings us to the contention advanced on behalf of the 
respondent that the institution of the civil suit O. S. No. 774 of 


1931 should be regarded to be a step in execution of the decree 
kaa ae PPI Me AT ee a a 
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within the meaning of Art. 182, sub-ċlause 5 of the Limitation 
Act and limitation should be held to start from the date of the 
final order passed in ‘appeal by the Subordinate Judge of 
Kurnool in A.S, No. 70 of 1935. This article of the Limitation 
Act gives a period of three years for the execution of a decree 
or order of any Civil Court (not provided by Art. 183 or S.48 
of the Code of Civil Procedure) starting from the date of the 
final order passed on an application made in accordance with 
law, where such an application has been made, to the proper 
Court for execution or to take some step-in-aid of execution of 
the decree or order. Explanation II to this article defines the 
expression ‘proper Court’ to mean the Court whose duty it is. 
to execute the decree or order." 


In order to attract the provisions of this article, it is 
contended on behalf of the decree-holder that the plaint filed by 
him in O. S. No. 774 of 1931 should be regarded to be in the 
nature of an application as used in Art. 182 (5) and as that 
was presented by him to the Court which was bound to execute 
the decree with the object of taking a step-in-aid of execution 
of his decree, it should be held to fall within the ambit of that 
clause of the Limitation Act and limitation should be held to 
start from the date of the final order passed thereon. There 
is no doubt that if the plaint can be, for the purpose of 
Art. 182 (5) of the Limitation Act, regarded to be an applica- 
tion made in accordance with law, the Court receiving the plaint 
as the Court whose duty it was to execute the decree, and the 
act of filing the plaint as a step-in-aid of the execution of his. 
decree, this contention ought to prevail It may be conceded 
that the plaint was filed by the decree-holder with the object of 
getting rid of the finding of the executing Court which was to 
the effect that the property was not liable to be proceeded 
against in execution of his decree and that this may be there- 
fore regarded as a step-in-aid of execution. The next question 
is whether it was filed in the proper Court, i.e., the Court whose 
duty it was to execute the decree. It may be that the Court 
executing the decree and the Court receiving the plaint and 
trying the suit were by accident and not by design, the same; 
but we are of opinion that this accidental coincidence is imma- 
terial and does not make the Court entertaining the civil suit 
as the proper Court whose duty it was to executé the decree: 
But assuming our opinion to be itcorrect in that respect and. 
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admitting that the Court trying the suit was bound by law to 
execute the decree, the main point to consider is whether the 
plaint can be regarded. to be an application for the purposes of 
this Article of the Limitation Act and made in accordance with 
Jaw. Learned counsel for the respondent contends that it should 
be so: and relies again on the decision in S. Hasan Shah v. 
Mohammad Amir Mirza to which we had occasion to refer in 
another connection. This decision is undoubtedly in favour of his 
contention but the question is if it is correct. The reasons given 
by the learned Judges for their opinion are: firstly, that as long 
as the Court receiving the plaint happens to be the Court whose 
duty it is to execute the decree, the requirements of.the Article 
that the application must be made to the proper Court must be 
deemed to have been complied with. We have referred to this 
aspect of the matter already although very briefly and in view 
of what was said by the learned Judges of the Bombay High 
Court in Murugeppa Mudiwallappa Kottanhalli v. Basawantrao 
Khalilappa Desai®, it is unnecessary to discuss the matter at any 
length. The reasons given by the learned Judges of the Oudh 
Court are not, in our opinion, sufficient or convincing.” What 
is it but an accident that there happened to.be only one Court in 
existence in the place in which the suit could be, with reference 
to the value and the territorial situation of the property invol- 
ved, instituted? Why should a.reference to the question 
involved in the two proceedings be considered to be relevant to 
determine whether the Court is proper or otherwise? Broadly 
speaking, it is improper for a Court to sit in judgment on its 
own decision arid an attempt js usually made by the person. who 
is aggrieved by the order of the executing Court to institute 
his suit in another Court. This is proper. Even if there may be 
no technical objection in some cases to the hearing of the suit 
by the executing Court, the opinion may have been formed 
after such an elaborate enquiry that it may not be easy for the 
Judge trying the civil suit to hear and determine the suit with- 
out being affected to some extent at least by his previous conclu- 
sions. The learned Judges of the Bombay Court were not con- 
sidering the case of a plaint at all but that of an application under 
the Succession Certificate Act and had therefore no occasion 
to say anything about the plaint being treated as an application 
SS ee aa 
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within the meaning of Art. 182. The second reason given by 
the learned Judges for holding that a plaint may be, in certain 
cases, treated as an application for the purposes of the article 
was that unless there was anything to indicate that the term 
‘application’ has been used in the Article in any narrow or res- 
tricted sense or by way of an antithesis to a ‘plaint’ or to any 
other document such ùs a memorandum of appeal, it may be 
held to cover a plaint as well. Asa reason for this decision 
they referred to section 47 (2) Civil Procedure Code and ob- 
served that in proper cases, a plaint ina suit could be treated 
as an application. They attached great importance 
to the fact that in such cases the article of limitation held’ ` 
in various Courts to be applicable is one that would 
apply to applications and not to suits’thereby implying that the 
plaints have been held in certain cases to have lost their indivi- 
duality altogether and were to be regarded as mere applications. 
But in converting a plaint into an application for the purposes 
of Art. 182 of the Limitation Act, we are afraid the 
learned Judges happened to overlook the provisions of S.2 (10) 
and S. 3 of the Limitation Act. There is no definition of “suit” 
in the Act but .S. 2 provides that unless there is something 
repugnant in the subject or context, ‘suit’ does not include an 
appeal or an application. S. 3 of the Act also makes a distinc- 
tion between the institution of a ‘suit’ and. the making of an 
‘application’. It was unnecessary to rest the distinction on what 


: the learned Judges called ‘ordinary parlance’. Since a suit is, 


according to the explanation in S. 3, instituted when the plaint 
is presented to the proper Court, the Act clearly draws a line 
between the presentation of a plaint and making an application 
and it cannot be obliterated unless there was something repug- 
nant in the subject or context. There is nothing in Art. 182 
which may call for that treatment, Hansraj Gupta v. Official 
Liquidators of Dehra Dun etc., Company. The reason given 
by the learned Judges that the Court may in certain 
cases treat a proceeding under S. 47 of the Civil 
Procedure Code as a suit and a suit as a proceeding 
seems to be however beside the point. Even if a suit 
isto be treated as a proceeding under S. 47 (2) of the 
Code, it nonetheless remains a suit and this in spite of the fact 
that the Courts have, in treating the suit started on the institu- 





e 
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tion of a plaint as an execution proceeding, applied Art. 185 
(2) of the Limitation Act which would be applicable to applica- 
tions only and not to suits. It must be remembered that a suit 
could only be treated under this section as an application when 
it was found that a suit could not otherwise be competent. It 
was an indulgence granted to a party at the option of the Court 
to treat the suit as a proceeding in execution and once the suit 
was treated as such a proceeding, the limitation under Art. 185 
(2) was held to` be applicable. It must, however, be remem- 
bered that the suit did not become an application for all pur- 
poses but it was at the option of the Court treated as a proceed- 
ing for a certain purpose and that is about all. The provision 
in sub-cl. 2 of S. 47 Civil Procedure Code does not convert the 
suit into an application for all . purposes. On the contrary 
the very fact that a clear provision was made in S. 47 leaves it 
beyond any doubt that the suit was not for any other purpose 
to be treated as a proceeding. 


In view of the provisions contained in Ss. 2 and 3 of the 
Limitation Act, it was incorrect, if we may say so with respect, 
to rely on the interpretation put on the rules of the Supreme 
Court and it is not, for that reason safe to look to the English 
decisions for guidance in this respect. Nothing else was con- 
tained in this judgment or was said at the bar which may lead 
us to construe the plaint presented in O. S. No. 774 of 1931 to 
be an application within the meaning of that term as used in 
Art. 182 (5) of the Limitation Act. Nor can it be said to 
have been made in accordance with law. Applications to cons- 
titute a step-in-aid of execution have to be filed in the execu- 
tion proceedings themselves and not in any other suit or pro- 


ceeding—however intimately connected the latter might be with 
the proceedings of the former. 


A feeble attempt was made by learned counsel for the 
respondent in the end to show that the orders passed by the 
Subordinate Judge of Kurnool dismissing the appeal (A. S. 
No. 70 of 1935) was, in view of his finding that a sum of 
Rs. 600 had out of the price, remained unpaid, wrong and 
that he should have granted a declaration that the above- 
mentioned sum of Rs. 600 along with the vendor’s lien on the 


property, if not the property itself, were liable to attachment. . 


But this point was considered by the learned Subordinate Judge 
in the above quoted paragraphs 9 to 11 of his judgment and 
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decided against: the respondent rightly or wrongly—it is un- 
necessary to say now,—with the result that the decree-holder’s 
suit was ordered to be dismissed. This became final and it is 
impossible for us while hearing a second appeal on the question 
whether the application for execution presented in 1936 was. 
within time, to hold that O. S. No. 774 of 1931 should not 


‘have: been dismissed but decreed in the manner suggested by 


learned counsel for the respondent. The result of the civil suit 
was, as contemplated by O. 21, r. 63 that of a dismissal and this 
is enough to decide the fate of the respondent’s contention. 
and of the appeal.. 

For the foregoing reasons, the decision of the O 
Judge must be reversed and E. P. No: 338 of 1936 held to be 
barred by limitation. The appellant will have his costs of the. 


appeal in this Court. i 
K. S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SIR ALFRED Henry LIONEL Leac, Chief 
Justice AND MR. JUSTIÇE KRISHNASWAMI AIYANGAR, 
Chelikani Sitaramayya - © >... Appellani* (Appellant) 
v. PET R 


Koppula Pedda Venkanna. ` :.. Respondent ( Respondent.) 


Civil Procedure Code (V ‘of 1908), S. 144~—Execution proceeding not 
pending—Party applying for stay of decree—Sitay granted, on condition of 
furnishing of security--Deferdant choosing to deposit amount in Court— 
Interest cannot be granted on amount deposited on reversal of decree. 

Where, though there was no application for execution ‘pending, the 
defendant obtained a stay, on ‘condition that security was to be given to 
the Court for the decree amount and instead of furnishing security he chose 
to deposit the decree amount in cash, on a reversallof the decree, he will not 
be entitled to claim any interest on the amount deposited and there is no 
scope for the application of the principle embodied in S. 144, Civil Procedure 


Code. - 
‘Appeal under Cl. 15 of the Letters Patent against the order 


and judgment of the Hon’ble, Mr. Justice Wadsworth dated the 
18th July, 1939 and passed in A. A. A. O. No. 107 of 1936 
(reported in (1939) 2 M.L.J. 509) preferred to the High 
Court against the order of the Court of the Subordinate Judge 
of Cocanada dated the 26th July, 1935 and passed i in C. M. A. 
No. 7 of 1935 (E. A. ‘No. 1199 of 1934 in O. S. No. 193 of 


- 1931 District Munsif’s Court, Peddaput).” ` 


— amawang 





CL. P, A. No, 63081939, >. - th November, 1940, : 
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K. Bhimasankaram for Appellant. 

Ch. Raghava Rao for Respondent. | 

The Judgment of the Court was delivered by 

The Chief Justice.—In 1931 the appellant obtained a decree 
against the respondent in the Court of the District Munsif of 
Peddapur for the payment of Rs. 2,948-15-8. The respondent 


appealed to the Subordinate Judge of Cocanada and was 


successful, the appellant’s suit being dismissed with costs. 
While the appeal was pending, the appellant applied for the 
execution of the decree which he had obtained, but as the 
result of an arrangement with the respondent the application 
was dismissed on payment of costs. Apparently fearing that 
the appellant might institute further proceedings in execution, 
the respondent applied for a stay of execution. A stay was 
ordered on the condition that the respondént furnished security 
to the Court for the amount of the decree. It was not con- 
venient for the respondent to furnish security in the form of 
immovable property and instead he deposited the sum of 
Rs. 2,948-15-8 in cash. On paying the money in, he asked the 
Court to direct that the decree-holder should only withdraw it 
on furnishing security and this the Court directed. 

When the appeal was allowed, the respondent withdrew 
his money from the Court and at the same time applied for an 
order against the appel ant directing him to pay interest there- 
on. The District Munsif refused to do so, but on appeal the 
Subordinate Judge reversed his decision and awarded the res- 
pondent interest at the rate of 12 per cent. per annum. . The 
appellant then appealed to this Court. The appeal was heard 
by Wadsworth, J., who with some hesitation agreed with the 
Subordinate Judge. Wadsworth, J., considered that the 
general principle embodied in S. 144 of the Code of Civil 
Procedure applied and on this footing the respondent was 
entitled to recover any loss he might have suffered as the result 
of the first Court’s decree. 


We are unable to concur in the opinion of the learned 
Judge that S. 144 applies here. Although there was no appli- 
cation for execution pending, the respondent applied for stay 
and he got the stay on certain terms. The terms did not 
include the payment of the money into Court. If he had furni- 
shed security fa the form of immovable property, there would 
have been no. question of payment of interest. - He could also 
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have guarded himself against loss by converting the money into 
Government Promissory Notes, but he did not choose to do 
this and was content to leave the money lying in Court. If 
the respondent has suffered any loss, the blame must rest with 
him. The appellant is clearly not Hanie to pay interest in the 
circumstances. 

The appeal is allowed with costs throughout. 


. K.C. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PATANJALI SASTRI. 


V. S. Velayutha Pandaram ... Appellant* (Defendant) 
v. : 
S. Suryamurthi Pillai >». Respondent (Plaintiff). 


Hindu law—Marriage—Money paid by bride-groom as condition of 
marriage, to the bride’s father for making jewels for the bride, is not bride- 
price and marriage is not asura. 

Money paid by the bride-groom to the bride’s father for the specific 
purpose of making jewels for the bride in pursuance ofa stipulation for 
such gift as a condition of giving the girl in marriage, is not ‘bride-price” 
and does not make the marriage ari asura marriage. 

Kailasanatha Mudaliar v. Vadivanni, (1934) 69 M.L.J. 142: LL.R. 58 
Mad. 488 and Samu Asari v. Anachi Ammal, (1925) 49 M.L.J. 554, referred 
to. 


Appeal against the decree of the District Court of West 
Tànjore at Tanjore dated the 29th July, 1939 and passed in 
A.S. No. 164 of 1938 preferred against the decree of ‘the 
Court of the District Munsif of Tiruvadi in O. S. No. 175 of 
1936. 

-T. M. Krishnaswami Aiyar and A. Balasubramania Aiyar 
for Appellant. 

R. Sundaralingam for Respondent. 

The Court delivered the following l 

JUDGMENT.— This is an appeal brought by the defendant. 
from a decree of the District Court of West Tanjore made in 
favour of the respondent in a suit for recovery of the plaint 
mentioned jewels or their value Rs. 1,400 with interest. The 
jewels belonged'to one Sundarambal who was the daughter of 
the appellant and the wife of the respondent. She ‘died with- 
out leaving any issue and the dispute relates to the respondent’s 
right to succeed to the jewels as her heir. Thig depends, of 





nt 
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course, under the Hindu law, upon the form of Sundarambal’s 
marriage to the respondent. The trial Court held that it was 
in the asura form and dismissed the respondent’s claim. On 
appeal, the learned District Judge came to the conclusion that 
it was in the Brahma form and accordingly decreed the suit. 


The appellant challenges the correctness of that conclusion in. 


this appeal. 


, It is well settled that prima facie every marriage under the 
Hindu law must be presumed to have taken place according to 
the Brahma form. This presumption can, of course, be rebutted 
. by evidence and it is sought in this case to rebut it by showing 
that the appellant, before giving Sundarambal in marriage, 
stipulated for a payment of Rs. 500 from the respondent as 
bride price. The respondent admits the payment of Rs. 500 
to the appellant, but his case is that it was paid not for the 
appellant’s own benefit but for the specific purpose of making 
jewels for the bride and they were accordingly made. This 
case was accepted by the trial Court and the finding was not 
challenged in the Court below or before me in this second 
appeal. The trial Court, however, took the view that the 
marriage was in the asura form because the payment was not 
a voluntary payment by the bridegroom for making ornaments 
for the bride but was the result of bargain and stipulation. 
According to the learned District Munsif, a Brahma marriage 
involves a pure gift of the girl (kanya danam), and though 
a voluntary gift of money or jewels to the bride out of cour- 
tesy or affection may not be inconsistent with such form of 
marriage, a stipulation for such gifts as,a°condition of giving 
the girl in marriage, though intended entirely for the benefit of 
the bride, makes it an asura marriage as understood in the 
Hindu law. This view has been pressed before me by Mr. T. 
M. Krishnaswami Aiyar for the appellant and the question is 
whether it is well founded. 


It has been held, and this is not disputed by Mr. Krishna- 
swami Aiyar that gifts of jewels or money made to the bride 
do not make the marriage an asura marriage (Kailasanatha 
Mudaliar v. Vadivanni)1, but he maintains that even such gifts 
‘if they are not purely voluntary but are made in fulfilment of 
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ig no direct decision on this point, at any rate none was cited 
at the bar, but the principles applicable are, to my mind, per- 
fectly plain. Marriage, according to Hindu Shastras, is a holy 
sacrament and the gift of a girl to a suitable person is a sacred 
duty enjoined upon the father which, if duly performed, is held 
to confer upon him great spiritual benefit. Manu laid down: 
“No father learned in the Shastras shall receive evena particle (of 


money) for giving his daughter in marriage. By receiving such money out 
of avarice he becomes a seller of his offspring.” (Chapter III, Verse 51). 


The Rishis thus discountenanced a father exploiting his 
power of disposal of his girl in marriage for his own pecuniary 
benefit in disregard of his parental duty of bestowing her ona 
duly qualified person. “The vice of the discredited asura form 
consists therefore in the father out of his greed turning his 
fiduciary obligation into a source of profit for himself thereby 
transforming a sacrament into a commercial bargain. Such 
being the object and principle underlying the prohibition of the 
asura form, there is no apparent reason why a stipulation by the 
father for a dowry for the girl as a condition of giving her in 


- marriage, should be viewed as involving a breach of his parental 


duty and amounting to a sale of his offspring (apathya 
vikraya). On the other hand, verse 54 of the same Chapter 
of Manu indicates that the acceptance of a dowry from the 
bridegroom does not turn the marriage into a sale. It says: 

“ When the sulka given for the damsel is not taken by the kinsmen for 


their own use, there is no sale. It is only honouring (arhanam) the bride 
and is totally free from sin.” 


Medhatithi, in his commentary on this text, points out that 
the receipt of money or money’s worth for the benefit of the 
girl (kanyarthe) doesnot amount to her sale, and is desirable 
as it tends to enhance her self-esteem and also raises her in the 
estimation of others, and concludes with the observation that 
receipt of a dowry for the girl (kanyartham dhanagrahanam) 
is prescribed by thus stating the good arising from it (artha- 
vadena). This would seem to clinch the matter, for if the 
receipt of a dowry for the girl is to be regarded as a thing 
prescribed (vidhiyate) by the Shastras, it would be part of the 
father’s duty to obtain it for her if possible, and a stipulation 
for its payment by the bridegroom cannot have the effect of 
making the marriage an asura which is, as alrkady observed, 
essentially founded on a breach of parental duty.. 
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Reference was made to the decision in Kailasanatha 
Mudaliar v. Vadivannil, where Varadachariar, J., delivering 
the judgment of the Court observed: 


“ The form or value of the jewel was not even the subject of a bargain, 
but merely left to the pleasure of the bride-groom’s father. This can in no 


399 


sense be called ‘bride-price’. 
Here the learned Judge was merely emphasizing that in no 
view was it possible, in the circumstances of that case, to hold 
that the marriage there in question was in the asura form, and 
I.cannot regard the passage as involving a decision that a 
bargain or a stipulation made with the bridegroom in regard to 
the present of jewels to the bride turns such present into a 
‘bride price’ and makes the marriage an asura, especially as the 
learned Judge has stated in the sentence next following that the 
distinctive feature of the asura form is ‘the giving of money 
or money’s worth to the bride’s father for his benefit or as a 
consideration for giving the girl in marriage.’ Mr. T. M. 
Krishnaswami Aiyar argued that the appellant had intended to 
make jewels for his daughter himself and that by stipulating 
for and receiving the sum of Rs. 500 from the respondent, he 
was relieved from the expenses of making such jewels and thus 
indirectly benefited himself, and reference was made to Samu 
Asari v. Anachi Ammal2, in support of this argument. I see 
no force in this contention. In the first place, this was not the 
case of the appellant at all. He alleged that the money was 
received only in consideration of his giving his daughter in 
marriage to the respondent and this has been found to be false. 
The money, as already observed, was found to have been 
received by the appellant for the specific purpose of making 
jewels for his daughter, and I cannot agree, in such circum- 
stances, that even if the appellant had intended to present his 
daughter with jewels and abandoned the idea subsequently in 
view of the payment received for the purpose from the res- 
pondent, that would affect the character of the marriage. The 
appellant was under no obligation to make any jewels for his 
daughter before the receipt of the money, and there can be no 
question of his being relieved from any obligation by such 
receipt. In the case in Samu Asari v. Anachi Ammal2, the 
father of the bride received a contribution from the bride- 


1, (1934) 69 MI, J. 142: I.L.R. 58 Mad. 488. 
2, (1925) 49 M.L.J. 554.. 
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groom’s party towards the expenses of the marriage, and 
Ramesam, J., held that as the father was benefited by such contri- 
bution in that he was relieved to that extent from defraying 


‘such expenses himself, the marriage was one in the asura form. 


This view has been criticised in the latest edition of Mayne’s 
Hindu Law as not really warranted by the Hindu law texts, 
and the point may have to be reconsidered when it arises. The 
decision has no application to the facts of the present case 
which are entirely different. 

For the reasons indicated, I have no hesitation in holding 
that the marriage of Sundarambal to the respondent was in the 
Brahma form and the respondent is her heir. The second 
appeal is accordingly dismissed with costs. 


Leave refused. 
K. C. Appeal dismissed. 


———— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE VENKATARAMANA Rao, 
Vinaitheerthal Achi alias Annapurani Achi... Appellant* 


Court-Fees—Memorandum of appeal against decree refusing to givea 
first charge onassets valued at Rs. 9,500 in respect of a debt of Rs. 19,000 
decreed—Relief for first charge—Whether capable of valuation and liable to 
court-fee on tts value. 

A widow filed a suit against her minor son for the recovery of a sum of 
Rs. 18,897-0-9 as a first charge from and out of the separate properties in- 
herited by him from his father and the joint family properties which on the 
death of his father he got by survivorship. Her case was that her siri- 
dhanam property was entrusted by her father to her husband, on trust, fo 
improve and return to her when she was in need of it, that he mixed the 
same with his own assets, both separate and joint family property, and that 
therefore she had a first charge on all the assets. The assets were valued by 
her at Rs. 9,500. The trial Court gave a decree for the amount claimed but 
declined to give a first charge as prayed for. The plaintiff preferred an 
appeal against the decree disallowing her prayer for a first charge.- 

Held, that the relief sought is not incapable of valuation and the appel- 
lant should pay court-fee on Rs. 9,500, the value of the assets over which the 
charge is sought as fixed by her. 


Case-law discussed. 
Appeal sought to be preferred to the High Court against 
the decree of the Court of the Subordinate Judge of Devakottai 
in O. S. No. 69 of 1939. 


“E. Rajah Aiyar for Appellant. i 





* S. R. No. 29885 of 1939.. >? 23rd October, 1940. 
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T. Krishna Rao for the Government Pleader for the, 


Government. 
“The Court made the following 


ORDER. Thisisa reference made to: me on the correct 


court-fee payable on the memorandum of appeal presented 
against the decree of the Subordinate Judge of Devakottai in O. 
S. No. 69 of 1939 on his file. The plaintiff sued to recover a sum 
of Rs. 18,897-0-9 from the defendant as a first charge from 
and out of the properties possessed by him, namely, the separate 
` properties inherited from his father and the joint family 
properties which he and his father possessed and which on the 
death of his father he got by survivorship. The defendant is 
the minor son of the plaintiff. Her case was that her stri- 
dhanam property was entrusted by her father to her husband, 
the defendant’s father, on trust, that he agreed to hold such 
property in trust for her, to improve it and return it to her 
when she was in need of it, that he mixed it with his own 
assets both separate and joint family and that therefore the 
defendant was bound to return her money from and out of the 
said assets and that she has got a first charge on them. The 
learned Subordinate Judge gave a decree for the amount 
claimed but declined to give a first charge as prayed for. The 
plaintiff has preferred this memorandum of appeal against the 
decree disallowing her prayer in respect of the first charge and 
seeks in this appeal to get a charge on the said assets which she 
has valued in the memorandum of appeal at Rs. 9,500. 

The appellant has paid a court-fee of Rs. 100 on the 
memorandum of appeal on the ground that the relief is incap- 
able of valuation. The Office and the Taxing Master felt a 
doubt as to whether the relief can be said to be incapable of 
valuation and accordingly referred the matter to me. Before 
the Taxing Master reliance was placed on a decision of mine 
In re Subbiah Pandaram1, and Mr. Rajah Aiyat who appeared 
for the appellant relied on the same decision before me. The 
contention of Mr. Rajah Aiyar is that under S. 23 of the 
Trusts Act his client is entitled to get a charge on the assets, 
both separate and joint family property of the father which 
had come into the hands of the defendant, that the decree that 
has been given by the lower Court is admittedly executable 


against the Said assets, that there is no dispute as to the 
A Ng Ka A Na a aa uu 
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-Vinai- amount payable to the plaintiff nor as to the liability of the 


nom said assets in the hands of the defendant but that the plaintiff 
Inre. is only seeking to establish her preferential right to be paid out 


of the said assets and that that right is incapable of valuation. 
After listening to his arguments I am of opinion that his | 
contention is not sound. It cannot be said that the relief is 
incapable of valuation. The plaintiff is seeking to make all the 
said assets liable to the extent of Rs. 18,897 odd and therefore 
° there is no question about the extent of the liability sought to. 
be imposed on the said assets. Again, so far as the assets are 
concerned, it cannot be said that they areincapable of valuation. 
The assets have got a money value and are capable of valuation. 
In In re Duraiswami Aiyar!, following Bunwari Lal v. Daya 
Sunker Misser2, it was pointed out that the word ‘estimate’ in 
Art. 17 (b) of the Court-Fees Act involves the idea of approxi- 
.mation and all that is necessary is that the subject-matter 
should be capable of being approximately and by no means 
accurately valued. The plaintiff has valued the assets approxi- 
mately in the sum of Rs. 9,500. This case in my opinion is. 
governed by the principle of the Full Bench decision in Rama- 
krishna Reddi v. Kotta Kota Reddi3, It was a case which 
arose out of a suit upon a mortgage and the decree which was. 
granted by the trial Court exonerated certain properties from 
the decree on the ground that the mortgage was not binding on 
the said properties. The appellant by his memorandum of 
appeal sought to make the said properties also liable. The 
decree that was granted by the Court in favour of the plaintiff 
was for a sum of Rs. 9,420 but he valued the properties sought 
to be charged at Rs. 4,000. The question that arose was, what 
is the court-fee payable? The learned Judges held that 
primarily court-fee should be paid upon the amount of the 
decree but inasmuch as the properties were worth only 
Rs. 4,000 it would be enough. if he paid court-fee on Rs. 4,000. 
The reasons for their conclusion were given thus: 


o > “The amount of the decree is not in dispute. The liability of the lands 
other than the lands claimed by defendants 6 to 9 is notin dispute. The 
question in dispute is the liability of the lands claimed by defendants 6 to 9 to 

Fa be proceeded against for the debt. If the plaintiff succeeds in the appeal 
he will no doubt be entitled to proceed against the lands claimed by defen- 
dants 6 to 9 for the satisfaction of the whole debt but he can only recover the 


1. LL.R, (1937) Mad. 980. e2- (1909) 13 C.W.N, 815. 
` "3, (1906) 16 M.L.J, 458: LL.R. 30 Mad. 96 (F.B.). 
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sale proceeds of these lands. The lands have been valued at Rs. 4,000 and 
unless this valuation is successfully impeached by the respondents it must 

= # "be taken as the value of the subject nakoni in n dispute 
in this appeal.” 


I would follow this decision and hold in this case that 
court-fee is payable on the sum of Rs. 9,500, the value which 
the plaintiff-appellant has placed on ‘the assets. 

My decision In re Subbiah Pandaram, on which reliance 
was placed is not applicable to the facts of this case. As 
pointed out by me in that case there were two mortgages'on the 
property and the question was one of priority. The amount of 
the decree in that case was not disputed and the liability of the 
property in respect of both the mortgages was not disputed and 
there was an order for sale. The decree directed that the 
amount payable in respect of one mortgage should be paid first 
and that the amount due under the other mortgage should be 
paid later. The quéstion of priority was the only question in 
dispute and I held that the relief for declaration was enough 
and can be valued as such. I also pointed out that even if I 
was not correct in the view I took, having regard to the form 
of the decree in that case it could be said that the relief was 
one which was incapable of valuation. ‘This decision is there- 
fore distinguishable. ' 


In the result I direct the appellant to pay the deficit court- - 


fee as required by the office note, that is, the court-fee payable 
on Rs. 9,500 the value fixed by her less the sum of Rs. 100 
already paid by her. Time for payment is four weeks. 

In the course of the argument I suggested that it would be 
better to have a specification of the assets both from the point 
of view of valuation and from the point of view of the Court 
being able to define the charge with reference to specific proper- 
ty at the time of the passing of the, decree. No statement has 
been filed but I give leave to the appellant to do so at the time 
of payment of the additional court-fee ordered here. 

-I fix the Government Pleader’s costs at Rs. 35 which he is 
entitled to realise from Government. 


KS : . + | Referénce answered. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
< PRESENT:—MR. Justice KING AND MR. JUSTICE HAPPELL. 
Bysani Venkataratnam Chetti .. Appellani* (3rd Respon- 


dent) 
v, ; 
R. Venkatayya of Kadiri Respondents (Petitioner 1st 
and others. Respondent & Nil). 


Provincial Insolvency Act (V ‘of 1920), S. 16—Petition by one creditor 
alleging the execution of a mortgage by the debtor within three months— 
Petitioner not proceeding with due diligence—Another creditor allowed to 
continue the proceedings long after three months from date of morigage— 
Date of presentation of the petition by the first creditor whether available to 
base adjudication of debtor an insolvent. 

A petition for adjudication of a debtor as insolvent was originally filed 
by one of the creditors on 25th August, 1934 and it stated that the act of 
insolvency was the execution of a mortgage deed bythe debtor on 17th 
August, 1934. In 1937 the second petitioner, another creditor was allowed to 
continue the insolvency under the provisions of S. 16 of the Provincial Insol- 
vency Act, as the Court was satisfied that the original petitioner was not pro- 
ceeding with due diligence. There was no contest on the question of the 
nature of the mortgage executed by the insolvent and an order of adjudica- 
tion accordingly followed.’ On appeal, 

Held, that the order of adjudication was proper and that the mere acci- 
dent of the fact that the creditor who has filed the petition should- turn out 
not to have been qualified to do so will not prevent the creditor subsequently 
allowed to continue the proceedings under S. 16 0f the Provincial Insol- 
vency Act from taking advantage of the date of the presentation of the 
petition originally by the other creditor. A EE 

In re Maund, Ex partè Maund, (1895) 1 Q.B. 194 distinguished. 

Venkata Hanumantharao v. Gangayya, (1928) 55 M.L J. 168: .LL.R.51 
Mad. 594 relied on. j 


Appeal against the order of the District Court of Ananta- 
pur dated 3rd July, 1939 and made in I. P. No. 62 of 1934. 

A. Bhujanga Rao and D. R. Krishna Rao for Appellant. 

G. V. Ramalingam, R. S. Swaminathan and S. Ranga- 
natha Aiyar for Respondents. l 

The Court deliveréd the following | 

JupcMENT.—The question at issue in this appeal is 
whether a certain Sathrasala Appayya has or has not been 
rightly adjudicated an insolvent. - The petition upon which the 
ofder of adjudication has been passed was originally filed by 


“one of his creditors on 25th August, 1934 and stated that the 


act of insolvency was the execution of a mortgage deed by the 
debtor on the 17th of August, of that year. In 1947 the second 
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A. A.O. No. 340 of 1939. 0 ` 18th September, 1941. 
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petitioner was allowed to continue the insolvency under the 
provisions of S. 16 of the Provincial Insolvency Act, as the 
Court was satisfied that the original petitioner was not proceed- 
ing with due diligence. At the enquiry into the petition it was 
held that the second petitioner’s debt entitled him to ask for the 
adjudication of the insolvent as such and on the question of the 
nature of the mortgage executed by the insolvent there was no 
contest. His adjudication accordingly followed. 

One of the arguments taken against the adjudication was 
by the present appellant who is another creditor of the insol- 
vent and was proceeding in execution against him at the time 
of the insolvency petition. His point was that the first peti- 
tioner was not in fact a creditor of the insolvent at all, and 
therefore under S. 9 of the Act was not entitled to present this 
petition in August, 1934, and that when the second petitioner 
was allowed to continue the petition in 1937 it was incumbent 
upon him not to prove his own status as a creditor for more 
than-Rs. 500 but to prove the status of the first petitioner as 
such a creditor, and that as he has failed to do this, the order 
of adjudication must be set aside and the matter remanded for 
further enquiry. The appellant in the lower Court relied in 
support of this argument upon a case reported in Chockalingam 
Chettiar v. Muthiah Chettiart. This case has not been dis- 
cussed by the learned District Judge and we cannot see in what 
way any such discussion would be material to the solution of 
the present issue. On the other hand the respondents relied 
upon a case reported in Venkata Hanumantharao v. Gangayya*. 
That is also acase of the substitution of one creditor for 
another creditor under the provisions of S. 16. That substitu- 
tion took place at the time when the second creditor’s debt had 
become barred by limitation. It was held by this Court that in 
spite of that fact, substitution might be allowed and the second 
creditor might continue the petition, taking advantage of the 
date on which it was originally presented. This ruling also 
does not deal directly with the point now in issue but as will be 
shown presently, it seems to us to proceed upon principles which 
may fairly be applied to the facts of the present case also. 

In the argument in appeal, learned counsel for the appel- 
` dant has referred us to an English case, In re Maund, Ex parte 


1. (1938) 2 M.L.J. 390. 
2. (1928) 55 M.L.J. 168: I.L,R. 51 Mad. 594. 
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Maundi. That was a case in which a petition in bankruptcy 
Was filed by three creditors, who had occasion to fear that the 
Court would find that the amount of theirdebts did not entitle 
them to file the petition, They then sought to amend their 
petition by joining with themselves two other creditors, so that 
the total indebtedness of the five might qualify them for taking 
action. At that time more than three months had elapsed from 
the date of the alleged act of bankruptcy. It was held by the 
Court that such amendment could not be allowed and it is 
stated in page 197: l 
“ Itis perfectly clear tbat the Court ought not to allow, after three 
months have elapsed from the date of the committal of the act of bank- 
ruptcy, the introduction of creditors, as petitioning creditors, who could not 
themselves present a petition, and the introduction of a debt which, after the 


same period has elapsed, would not be a debt upon which a petition could be 
founded”, 


This case is to some extent analogous with the case which 
is now before us, but we are not prepared to follow it where 
the facts are so dissimilar. In the English case, as has been 
stated, the three creditors who originally presented the petition. 
were continuing to prosecute it, and merely wanted to 
strengthen their position by joining two other creditors with 
themselves. In the present case an order under S. 16 presumes 
the fact that the original petitioner does not proceed with due 
diligence on his petition. The English decision was not there- 
fore upon any provisions in the English Bankruptcy Act which 
correspond to S. 16. In those circumstances, we do not feel 
ourselves called upon to consider whether the principles upon. 
which the English decision was given could be applied to the 
facts of this case. On the other hand, Venkata Hanumantharao 
v. Gangayya*, deals directly with the question of S. 16, and it 
points out that the object of the section is to prevent other 
creditors from being injured by the action of one creditor who 
by reason of collusion or otherwise may not diligently prosecute 
the petition. Venkata Hanumantharao v. Gangayya?2, gives the 
second creditor in a case of this kind the benefit of the date of 
the original petition, no matter how muck later may be the date 
of his own introduction into the case; and we see no reason on 
principle why a second creditor, as in the present case, should 
not have the benefit of that date not only in regard to the ques- 
ee Ra eee ee ee MEA Na NE a ag Ak E Ka 
1. (1895) 1 Q.B..194. 
2. (1928) 55 M.L.J. 168: LL.R.59 Mad. 594.. 
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tion of-whether his.own debt is barred by limitation, but in regard 
to the quéstion of the act of insolvency of the insolvency himself. 
If itonce he conceded that the purpose of S. 16 is that the 
general body of creditors should be benefied, and if it also be 
remembered that other creditors will very probably hold their 
hand and decline to file unnecessary insolvency petitions them- 
sélves when they know that one creditor has already done so, 
we do not think that the mere accident of the fact that the 
creditor who has filed the petition should turn out not to 
have been qualified to do so should prevent a subsequent 
creditor, who but for that petition might well have filed one 
himself, from taking advantage of its date. 


One further point of practical importance appears to us 
to support the view that the Legislature can hardly have expec- 
ted a creditor substituted under S. 16 to be compelled to prove 
the qualification of the original creditor to file a petition, and 
that is, that.in the-circumstances of the case, it would inevi- 
` tably be difficult for one creditor to prove the existence of 
another creditors debt. The original creditor who ex 
hypothesi has no further interest in the case would naturally be 
in possession of the necessary documents, and have knowledge 
of the necessary evidence. 

On these grounds we see no good reason to interfere with 
the decision of the learned District Judge and dismiss this 
appeal with costs. 


K. S. l og Srpen dismissed. : 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, Justice WADSWORTH. 
Rajah Saheb Meharban IDosthan Sree 
‘Rajah’ Ravu Venkatakumara. Mahi- 
pathi Surya Rao Bahadur Garu, |. l 
‘Sardar Rajahmundry Circar and | ` ' : 


` Maharajah of a Ka ri Petitioner" (Plaintiff) 
2. 
Yeap Mangamma and others ar Respondents (Defen- 
dants). 


` Madras Estates Land Act (I of 1908); Ss. 124; 163 „and 163-4—Landlord 


purchasing at rist Sole Bosse ssid s“bsequently | obtained—Suit for mesne 
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profits against person in occupation between date of sale and obtaining of 
possession—Procedure under S. 163 alone will be available and claim in civi? 
Court for a different remedy with enhanced period of limitation ts untenable. 


Where a landlord has bought part of a holding at a revenue sale, he may 
by proceedings under S. 124 of the Estates Land Act and without suit obtain 
delivery. If such proceedings are not taken, an inference will arise that he 
is prepared to accept the rent and damages claimable under S. 163 from the 
actual occupant during the interval between sale and delivery. Without 
taking action either under S. 124 or S. 163 it is doubtful if he can file a suit 
under S. 163-A after possession has been got; or whether that section will 
permit a suit for profits only to be brought. 

A person who has unauthorisedly occupied ryoti land and has not been 
evicted by a suit will be liable to pay such sums as can be claimed under 
S. 163. A special remedy having been provided by the Act, whereby the 
landlord can recover compensation for unauthorised occupation of ryoti 
lands in cases where a suit for eviction is unnecessary, it is not possible to 
claim in the ordinary civil Courts a different remedy with an enhanced 
period of limitation for the same wrong. 


Petition under S. 25 of Act IX of 1887, praying that the 
High Court will be pleased to revise the decree of the Court 
of the Subordinate Judge of Amalapuram in S. C. S. No. 124 
of 1936. 

Ch. Raghava Rao for Petitioner. 

K. Bhimasankaram for Respondents, 

The Court delivered the following 

JupemMent.—This revision petition arises’ out of the 
dismissal of a suit filed for mesne profits alleged to be due on 
land admittedly ryoti, situated within an estate under the 
Madras Estates Land Act, forming part of a holding which has 
been sold for arrears of rent. The facts are not very clear, 
but from the plaint it appears that defendants 1 to 8 in the suit 
were the pattadars and that there was a default andthe plaintiff 
applied for sale and bought the land in revenue Court auction 
in-two sales, one on 12th September, 1931, and the other on 
3rd June, 1932. From the date of the sales defendants 9 to 17 
were alleged to be cultivating the land and it is stated that this 
cultivation was without permission from the plaintiff. The 
landlord got possession of part of the land on 25th April, 1933, 
and of the rest on 20th June, 1933. Having got possession, 
the plaintiff waited for approximately three years ‘and then 
filed the present suit in the civil Court claiming mesne profits 
from all the defendants for the period intervening between the 
sales and the deliveries. When objection. was faken to the 
jurisdiction of the Court, the plaintiff appears to have given up 
the ‘suit against all the other defendants and asked leave to 
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confine his swt to the claim against the seventeenth defendant, 
whose legal representatives are the respondents here. Apparent- 
ly, the idea was that this plaint, which clearly is based on the 
termination of a tenancy and a demand for mesne profits from 
the tenants and other persons in occupation, should be treated 
as having been ab initio based on the assertion of an unauthoris- 
. ed entry at some unknown date by one only of the defendants 
in circumstances entirely unconnected with the tenancy, so as to 
enable the plaintiff to treat him as a person whose occupation 
had never been either recognised or acquiesced in. S. 163 of 
- the Madras Estates Land Act provides the ordinary machinery 
whereby a landlord can recover rent and damages for unautho- 
rised occupation of ryotiland. This section, though not very 
explicit, appears to be intended to cover the usual case in which 
a person cultivates ryoti land on the implied understanding that 
he will, when asked to do so, pay the rent for it. In the vast 
majority of cases, on such cultivation, the landlord’s-sofficials 
collect the usual rent and unless action is taken with reference 
to the third explanation to S. 6 (1), the occupant in time 
acquires occupancy rights. If, however, the landlord does not 
desire that the occupant should continue in occupation of this 
larid, he may treat him as a trespasser, in which case, a 
machinery is provided under S. 163 (A) whereby a suit may be 
filed : and, the landlord may claim mesne profits and also 
damages which are to be assessed on the basis: given in S. 163 
and therefore must not exceed one year’s rent, subject to the 
proviso that in respect of any year for which rent has been 
actually been paid damages ‘would not be payable. As I read 
S. 163-A, it is not intended to provide a machinery for collect- 
ing mesne profits from unauthorised occupants except as an 
incident of their eviction by suit. When as in the present case, 
the landlord has bought in the property at a revenue sale either 
himself or through his agent, a machinery is provided whereby. 
he can get delivery without suit, namely, by proceedings under 
S. 124. Ifhe refrains from taking those proceedings, it is a 
reasonable inference that he is prepared to accept the rent and 
damages which can be claimed under S. 163 from the actual 
occupant during the interval between the sale and the delivery. 
I doubt very much whether he can abstain from taking action 
either under gS: 124 or under S. 163 and file a suit under 
S.-163-A, after possession has been surrendered, for this section 
only relates to the eviction of persons who have not been 
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admitted as ryots whereas, the ordinary case of.a sale under 
the Estates Land Act would relate to a person who has been 
admitted asa ryot. Still less is it clear that the landlord, 
instead of recovering the rent and damages as laid down under 
S. 163, can treat S. 163-A asif it were split into two parts and 
having got possession without a suit can bring a separate suit 
merely for mesne profits. As I understand these sections the 
underlying idea is that a person who has unauthorisedly occu- 
pied ryoti land and has not been evicted by a suit shall be liable 
to pay such sums as can be claimed under S. 163. A special 
remedy having been provided by the Act, whereby the landlord 
can recover compensation for unauthorised occupation of ryoti 
lands in cases where a suit for eviction is unnecessary, it is not 
to my mind possible to claim in the ordinary civil Courts a 
different remedy with an enhanced period of limitation for the 
same wrong. In any case, the present plaint, based as it is on 
an allegation of a terminated tenancy and a joint trespass by a 
large number of people, including the former tenants, does not 
contain such averments as would suffice to establish a claim of 
separate trespass by one only of these people under such 
circumstances as to take him out of the provisions of S. 163. 

The civil revision petition is therefore dismissed with 
costs. 

K. C. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE KING. 


Pethuraju Kone’ .. Appellant* (Plaintiff) 
v. ; 
Thenirkulam Muthuswami Aiyar Respondents (Defen- 
and others. dants). 


Res judicata—Plea of—Claim suit under O. 21, r.63, Civil Procedure 
Code (V of 1908)—Identical subject-matter essential—“Crops on land” and 
“land” not same subject-matier—Decree-holder cannot call himself represen- 
tative of the judgment-debtors—Resistance by one creditor cannot be cons- 
trued as on behalf of all creditors. 


An order ona claim petition passed inrelation to the crops ona land 
which were the subject of attachment by a decree-holder will not operate 
as res judicata in a subsequent claim petition relating to the attachability of 
the land itself at the instance of another decree-holder, the subjek matter 
involved in the two proceedings not being identical. 





*S, A. No. 805 of 1938. a 5th August, 1941. 
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Ashna Bibi v. Awaljadi Bibi, (1916) I.L.R. 44 Cal. 698 followed. 


A decree-holder attaching the property of the judgment-debtor cannot 
be regarded as a representative of the latter, since the attachment is effected 
by him by virtue of a right inherent in him to attach what was really the 
property of the judgment-debtor at the date of attachment. 

Gnanambal v. Parvathi, (1892) 2 M.L.J. 212: 1L.R.15 Mad. 477 followed. 

A suit by a creditor to set aside an adverse claim order may in certain 
circumstances be in essence a suit under S. 53, Transfer of Property Act, but 
when one creditor merely resists aclaim bya claimant his resistance in 
those summary proceedings cannot be deemed to be on behalf of all the 
creditors. 

Jagannath v. Ganesh, (1896) I.L.R. 18 All. 413 followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tinnevelly in A. S. No. 6 of 1938 preferred against 
the decree of the Court of the District Munsif of _Tinnevelly i in 
O. S. No. 367 of 1936. 

A. Swaminatha Aiyar and S. Thiagaraja Aiyar for 
Appellant. 

S. Nagaraja Aiyar for Respondents. 

The Court delivered the following 

JupcmMENT.—This appeal arises out of a suit under 
O. 21, r. 63 to vacate an order on a claim petition. “Plaintiff is 
the attaching creditor: defendant 1 is the claimant; defen- 
' dants 2 to + are the judgment-debtors. Defendant 1’s title is 
based upon two sale-deeds, Ex. IV by defendants 2 to 4 to one 
Muthukrishna Aiyar in 1927 and Ex. I by Muthukrishna Aiyar 
to himself in 1932. It has been held as a question of fact that 
defendant 1 was a bona fide purchaser for consideration 
under Ex. I and plaintiff’s suit has been dismissed. In this 
appeal plaintiff contends that the issue between himself and 
defendant 1 is res judicata in his favour. 

This contention is based upon the following facts. One 
T. V. Krishna Aiyar another creditor of defendants 2 to 4, 
attached in execution.of his decree against them the crops 
standing on the land now in dispute. Muthukrishna Aiyar 
claimed under Ex. IV to be the owner of the land and the 
crops. His claim was dismissed. Against that order of 
dismissal he filed no suit. Muthukrishna Aiyar was, of course, 
the predecessor-in-title of defendant 1, and it is now argued 
that plaintiff represents the interests of defendants 2 to 4. 
What therefore was res judicata between Muthukrishna Aiyar 
and defendang 2 to 4 is res judicata between defendant 1 
and plaintiff and defendant | cannot claim title to the subject- 
matter of this suit. The argument, as -thus put forward, was 
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Pethuraju not considered by the learned Subordinate Judge, who has 
Kone dismissed the plea of res judicata, on the ground that the 


U. 
Muthu- subject-matter of the claim order t.e., the crops on the land is 
piers not identical with the subject-matter of the present suit i.e., the 


land itself. In view of the decision in Ashna Bibi v. Awaljadi 

Bibit, I think this reasoning is sound, and of itself sufficient 

for rejecting the plaintiff’s plea, but as the general question of 

the status of the plaintiff in his relationship to defendants 2 to 
= 4 has also been argued I proceed briefly to discuss it. 

The statement that plaintiff is now the representative of 
defendants 2 to 4 is a legal fiction, and though it may derive 
support from some observations in Venkatachariar v. South 
Indian Bank®, that is a case in which in fact the judgment- 
debtors had unsuccessfully resisted the future claimant and I 
find myself quite unable to act in the circumstances of this case, 
where defendants 2 to 4 are never shown to have pleaded 
anything upon a legal fiction which it is universally known, is 
almost always in direct conflict with the actual facts. In the 
strict sense of the word a decree-holder can never, in a suit of 
this kind, be the representative of his judgment-debtors. In so 
far as the judgment-debtors take any interest in the case at all , 
they have their own point of view to put forward which almost 
invariably is in opposition to that of the decree-holder. As is 
stated very clearly in Guanambal v. Parvathi, the attachment by 
a decree-holder is not effected by him as the privy or represen- 
tative of the judgment-debtors, but ‘by virtue of a right inherent 
in him to attach what was really their property at the date of the 
attachment’. I have not been shown any authority in which 
this proposition has been overruled and being the decision of a 
Bench of this Court it is binding upon me. 

Finally appellant’s learned advocate falls back upon the 
position that he as one of the creditors of defendants 2 to 4 
can take advantage of an adjudication obtained by another of 
those creditors. This position is directly negatived by Jagan- 

à - nath v. Ganesh4, but it is now contended that since the date of 
that decision S. 53 of the Transfer of Property Act has been 
amended so as to make all suits under that section representa- 

° tive suits. Now, of course a suit by a creditor to set aside an 
adverse claim order may well in certain circumstances be in 


1, (1916) I.L.R. 44 Cal. 698. 2. (1937) 1 M.L.J. 
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essence a suit under S, 53, but it cannot possibly be argued, I 
think, that when one creditor merely resists a claim by a 
claimant his resistance in those summary proceedings should be 
deemed to be on behalf of all the creditors. I see no reason 
therefore why I should not still follow Jagannath v. Ganesh}. 

The plea of res judicata must therefore fail at all points, 
and there being no other question of law in this appeal, it is 
dismissed with the costs of respondent 1. 

Leave refused. 


E. C, Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL, 
K. K. Narayanan Nambiar ... Petitioner* (Accused). 


Criminal Procedure Code (V of 1898), S. 540—Scope—Court’s discretion 
to examine witnesses. 


The wording of S. 540, Criminal Procedure Code, is extremely wide 
and enables a Magistrate at any stage of any proceeding to examine any per- 
son as a witness; and where it is essential for the just decision of the case, 
he is bound to do so. S. 540 is not limited only for the benefit of the accused 
and it will not be an improper exercise of the powers of the Court to 
summon a witness under that section merely because the evidence supports 
the case of the prosecution and not that of the accused. 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, 1898, praying that the High Court will be pleased to 
revise the judgment of the Court of Session of the South 
Malabar Division at Calicut dated 21st July, 1941 and passed 
in C. A. No. 36 of 1941, preferred against the judgment of the 
Court of the Sub-Divisional Magistrate of Calicut in C. C. 
No. 47 of 1941. 

V. V. Srinivasa Aiyangar and M. C. Sridharan for Peti- 
tioner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown, 

The Court made the following 

_ ORDER.—The petitioner was convicted under S. 409 of the 
Indian Penal Code, of committing criminal breach of trust by 
dishonestly misappropriating a sum of Rs. 118-15-0 entrusted 
to him in his capacity as Head Clerk, District Court, North 
Malabar ; and the offence is said to have been committed between 
the 2nd December, 1940 and the 17th of that month. His 
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appeal was dismissed, the conviction and sentence being 
affirmed. 


The principal question which arises in this petition is 
whether the learned Magistrate, purporting to act under S. 540 
of the Criminal Procedure Code, exercised his discretion im- 
properly in admitting the evidence of a person who was 
examined as C. W. 1. The prosecution let in evidence through 
P. Ws. 8 and 9 that on the 14th December, 1940, the petitioner 
took a sum of Rs. 2 out of the bag in which he kept his money 
as Head Clérk and gave it to P. W. 9 to purchase seven stamp 
papers, which were subsequently handed over to P. W. 8. 
Formal evidence was given to this effect and there was not 
much cross-examination on this point. The reverse sides of the 
stamp papers however show that six of them were pur- 
chased in the name of one Appu Nair and one in the. name of 
a still different person. There was therefore a possibility that 


. the Court might be unable to accept the evidence of P. W. 9 in 


the face of the endorsements of the stamp vendor. The seventh 
paper was dated the 4th December, 1940, ten days before 
P. W. 9 is said to have made the purchase. Not unnaturally, 
the accused exploited these endorsements and examined a man 
who bore the name of Appu Nair and who deposed that he had 
purchased these papers. Faced with the possibility that P.Ws. 
8 and 9 might be disbelieved because of an apparent discrepancy 
which he knew could be easily explained, the Public Prosecutor 
filed an application in the Magistrate’s Court asking him to 
exercise his discretion under S. 540 of the Criminal Procedure 
Code and examine the stamp vendor as a witness. He did so; 
and the stamp vendor explained how it was possible for a per- 
son to purchase a stamp paper and yet for one to find some 
other name on the reverse. He also deposed that the Appu 
Nair whose name appeared on the reverse of six of the stamp 
papers was not D, W. 6, but an Appu Nair residing in an 
entirely different village to that in which D. W. 6 was living. 


As will be seen from the wording of S. 540 of the 
Criminal Procedure Code, it is extremely wide in its provisions 
and enables a Magistrate at any stage of any proceeding to 
examine any person as a witness; and, where it is essential to 
the just decision of the case, he is bound to do sẹ. The very 
width of the powers given to the Magistrate requires, however, 
a corresponding caution in using these powers. 


I] THE MADRAS LAW JOURNAL REPORTS. 789 


In the many cases cited by Mr. Srinivasa Aiyangar on 
behalf of the petitioner, various views have been expressed with 
regard to the power of the Court to examine witnesses after 
the defence case has been closed; but in all those cases it was 
obvious that the power had been misused. In Rev v. Dora 
Harrist, the Recorder permitted the examination as a Court. 
witness of a co-accused who had throughout the trial been 
standing in the dock by the side of the accused against whom 
this evidence was let in and who was admittedly an accomplice. 
Avory, J., who delivered the judgment of the Court, quotes at 
page 594 the rule laid down by Tindall, C.J., in Reg v. Frost®: 


“There is no doubt that the general rule is that where the Crown begins 
its case like a plaintiff in a civil suit, they cannot afterwards support their 
case by calling fresh witnesses, because they are met by certain evidence that 
| contradicts it. They stand or fall by the evidence they have given. They 
must close their case before the defence begins; but if any matter arises er 
improviso, which no human ingenuity can foresee, on the part of a defendant 
in a civil suit, or a prisoner in a criminal case, there seems to me no reason 
why that matter which so arose ex improviso may not be answered by con- 
trary evidence on the part of the Crown.” 

. However, in expressing the considered opinion of the 

Bench, Avory, J., himself lays no restricting rule. He says: 

“In the circumstances, without laying down that in no case can an addi- 
tional witness be called by the Judge at the close of the trial after the case 
for the defence has been closed, we are of opinion that in this particular 
case the course that was adopted was irregular, and was calculated to do 


injustice to the appellant.” 

In India we are governed by the express provisions of S. 504 
of the Criminal Procedure Code, which, as I have said is 
extremely wide in its terms. In Sital Singh v. Dalganjan 
Singh’, after the prosecution case had been closed, the prosecu- 
tion put in an entirely fresh list of witnesses to be called, and 
the learned Judge held that that was an abuse of S. 540 of the 
Criminal Procedure Code. In Ramachandra Prasad v. Empe- 
ror’, the learned Judge found that the object of the additional 
evidence was merely to fill in an important gap in the prosecu- 
tion case and that it would be wrong, for a Court to invoke 
S. 540 of the Criminal Procedure Code, for that purpose. In 
Narayana Nair v. Bhargavi Ammal5, Curgenven, J., found that 
the prosecution evidence as originally let in disclosed no case 
against the accused at all and that the Court had based its 
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finding against the accused exclusively on evidence adduced 
subsequently. In Collett v. Emperori, the Prosecuting Inspec- 
tor had deliberately refrained from examining the wife of the 
accused because he knew that she would not give evidence in 
support of the prosecution. He therefore adopted the plan of 
persuading the Judge to examine her as a Court witness, so 
that he could cross-examine her, It was held that that was a 
gross abuse of the exercise of the powers given to the Magis- 
trate under.S. 540 of the Criminal Procedure Code. Never- 
theless, it was found that there was abundant other evidence, 
and the convictions were confirmed. In Natabar Ghose v. 
Adya Nath2, some general remarks on the use of S. 540 are 
found, but no reasons are given for the particular decision 
arrived at. In Emperor v. Satyendra Kumar, the abuse of 
S. 540 of the Criminal Procedure Code, was of the same 
nature as in Collett v. Emperor. In Udho Ram v. The Crown*, 
the Magistrate, after hearing the evidence of both sides and 
ihe arguments, when nothing remained hut to pronounce judg- 
ment, suddenly decided to hold a local inspection, and, without 
any notice either to the prosecution or the accused, examined 
four witnesses at the scene of offence. 


Mr. Srinivasa Aiyangar particularly relies on some remarks 
to be found in Sital Singh v. Dalganjan Singh’, that no 
witnesses should be examined at the bidding of any person; and 
he argues in this case that this C. W. 1 was examined at the 
bidding of the prosecution and that therefore the accused was 
prejudiced. I cannot however see how a Court is precluded 
from exercising its discretion under S. 540 of the Criminal 
Procedure Code merely because somebody asks it to do so. It 
is also argued that S. 540 of the Criminal Procedure Code is 
intended only for the benefit of the accused. 1 see no reason 
why S. 540 of the Criminal Procedure Code should be so 
limited. It is in the interests of justice that a guilty person 
should be convicted just as it is in the interests of justice that 
an innocent person should be acquitted. If the Court thinks 
that in order to give a just finding it is necessary to examine a 
witness, then it could not be an improper exercise of the 
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powers of the Court to summon that witness under S. 540 of 
the ‘Criminal Procedure Code merely because the evidence 
supports the case of the prosecution and not that of the 
accused. It is possible to argue that the Public Prosecutor 
should have foreseen that there was a discrepancy between 
what P. W. 9 was going to speak to and the endorsements on 
the stamp papers, which the accused would be certain to exploit, 
and that he should therefore have examined the stamp vendor 
to explain this discrepancy; but I do not think that this lack of 
foresight on the part of the prosecution should preclude the 
Court from examining the stamp vendor and clearing up the 
point. It is true that C. W. 1 not only gave evidence to explain 
< the apparent discrepancy but contradicted D. W. 6 by saying 
that the Appu Nair whose name appeared on the reverse of the 
stamp papers was not this witness. I am of opinion that the Court 
has power under S. 540 of the Criminal Procedure Code to exa- 
mine a witness even to rebut defence evidence; but clearly those 
powers should be sparingly invoked for such a purpose. If a 
witness were examined under S. 540 to contradict defence 
witnesses, then the accused might demand that further witnesses 


should be examined by the Court under the same section to ; 


contradict the prior witness examined and thus lead to that 
improper prolonging of a case so strongly condemned in the 
Allahabad case. If, in the present case, the learned Magistrate 
had examined C. W. 1. for the sole purpose of contradicting 
` D. W. 6, I might have been inclined, to hold that he had not 
exercised his powers under S. 540 judicially; but the main 
object of his examination was undoubtedly to explain how the 
‘name of a person could appear as vendee on the back ofa stamp 


paper when that person had not purchased it. I am unable to 


say therefore that the Magistrate did not exercise his discretion 
properly in examining C. W. 1. 


It has beni said that no notice was given to the accused of 
the intention of the Court to examine C. W. 1. That is. not 
legally necessary; but if an accused person is suddenly called 
upon to meet evidence which he does not know is going to be 
adduced, he may well be prejudiced, The order here was pass- 
ed on the 12th May, and he was not examined until the 26th 
May, and, as fan be seen from the cross-examination of that 
witness, the learned counsel for the accused was quite prepar- 
ed to meet this additional evidence. . 
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On the appreciation of the evidence of the prosecution ` 
witnesses, the defence witnesses, and the Court. witness, I see 
no reason to interfere. There are concurrent findings of fact 
in the Magistrate’s Court and in the Sessions Court. 


The petition is accordingly dismissed. 
K. S. : : Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KING. 


‘The Maharaja of Cochin, by his 


Agent the Secretary to ia 
< the Government of Cochin .. Appellani* (Respondent) 
. V. ii ` 
Tia . Respondent (Petitioner). 


Res judicata— Applicability to execution proceedings—Order for sale in 
execution and proclamation—Claimant objecting to sale of item—Failure to 
substantiate a? hearing—Final order for sale—Subsequent application to 
exclude property from sale—Barred by res judicata. < 

Sale was ordered and notice of the proclamation . of sale was issued 
under O. 21, r. 66 to the respondent (a claimant) who filed objections conten- 
ding that the site in question was not included in the boundaries of the 
property with which the decree dealt, and that the respondent had to be paid 
for buildings on the site as improvements. As the respondent made no 
attempt to substantiate his contentions the sale was ordered to be held on 
27th February, 1935. There was no sale on that day and after a fresh 
proclamation, 5th June was fixed for sale. On 4th June, 1935 the respondent 
applied under S.47, Civil Procedure Code for an order excluding the Bro 
perty in dispute from the sale. l 

Held, that the application is barred. buy, res Judai: 

Appeal against the decree of the Court of the Subordinate 


Judge of Ottapalam in A. S. No. 68 of 1937 (A. S. No. 2 of 


- 1937 District Court, Calicut) preferred against the decree of 


the Court of the District Munsif of Chowghat in R. E. A. 
No. 814 of 1935 in R. E. P. No. 49 of 1934 in O. S. No. 436 
of 1929. 

y. dhak na haa and K. P. Ramakrishna Aiyar f 
Appellant. 

B. Pocker for Respondent. ; 8 

The Court delivered the following i 

` JupemENT.—This appeal arises in. execution, and raises a 
question of the application of the principle of res Syiudicata. The 
appellant, who is the decree-holder applied in execution to sell 


—_— OC - aaa 
* A. A. A. O. No. 68 of 1939. - -- - -` 20th August; 1940, 


ie es 
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the properties which he alleged were included in his decree. 
Amongst them was a certain site on which stands a school 
building, and to this property the respondent who was defendant 
31 in the suit lays claim. Sale was ordered and notice of the 
proclamation of sale issued under O. 21, r. 66 to the respondent. 
In response to this notice respondent filed objections conten- 
ding that the site in question was not included within the 
boundaries of the property with which the decree dealt, and 
also that in any case the school building was an improvement 
for which he had to be paid. On the day of hearing, 
however, the respondent made no attempt to substantiate these 
contentions, and sale was ordered to be held on 27th February, 
1935. There was no sale on that day. A fresh proclamation 
- was ordered on lst March, fixing 5th June, as the date of the 
sale. On 4th June, respondent applied under S. 47 of the Code 
of Civil Procedure for an order excluding the property now in 
dispute from the sale. This application was dismissed by the 
learned District Munsif of Chowghat on the ground that the 
matter in issue was res judicata. On appeal the learned Sub- 
ordinate Judge of Ottapalam reversed this finding and gave a 
declaration that respondent is not debarred from proving in 
later proceedings that he is entitled to be compensated for his 
improvements. It is against this order that the present appeal 
has been filed. 


The reason given by the learned Subordinate Judge for 
allowing the appeal before him is one which cannot be support- 
ed, and has not been supported in the arguments before me. He 
says in effect that in law the respondent’s claim to have his 
improvements exempt from sale in this suit was unanswerable, 
‘and that therefore he need have paid no attention to the notice 
served upon him. This appears to mean that if a party has a 
good point of law to raise, he need not raise it, but can rely, 

„upon the omniscience of the Court—and it ignores altogether 
the elementary, principle that a decision may be res judicata 
_whether it be right or wrong. 


The question then arises whether the learned Subordinate 
Judge’s decision can be supported on any other ground. I do 
not think it cah. No doubt this case does not fall strictly with- 
in the provisions of S. 11 of.the Code of Civil; Procedure but 
as the Privy, Council has pointed out (see Ram Kirpal v. wg 
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Kuaril, and Hook v. Administrator-General of Bengal2,) the 
provisions of S. 11 are not exhaustive, and the principle of res 
judicata can be extended to cases which do not fall strictly 
within their terms. No doubt also there is no direct authority 
for the application of the principle to a subsequent stage of the 
same execution application but cases like the present in which 
negligence at the stage of settling the sale proclamation is 
followed by reawakened activity before the sale is actually held 
are certain to be rare; and I can see no logical reason why a 
decision which would be finalif the sale were not held, and a 


fresh execution application were filed should not be equally final 
in the circumstances of this case. 


The question to my mind really depends upon the nature 
of the decision. Is it a decision which would be final if not 
appealed against? Some matters which a Court decides in 
approving a sale proclamation are of course administrative only 
~—others cannot from their nature be res judicata, If ‘for 
instance, there is a personal decree against 4 and the decree- 
holder applies to sell certain property on the ground that it 
belongs to A, the Court may hold that he may do so, but if that 
sale is not held, and a subsequent application is filed it is obvi- 
ously open to an assignee from A to contend that after the 
assignment the property is no longer saleable. That is to say, 
the decision is merely one that property is saleable in particular 
circumstances and at a particular time. But the decision to sell 
the present property. is one which would clearly be binding 
upon anassignee. It goes to the root of the construction of 
the decree: The decree provides that certain property may be 
sold. If this property comes within the description of the 
property specifically covered by the decree it must be sold. 
Similarly the question whether compensation is payable to the 
respondent must depend upon the construction of the decree. 
On these questions of titlé it cannot seriously, be denied that 


‘the respondent had the right of appeal (see Thoppai Vedaviasa 


Aiyar v. Madura Hindu Labha Nidhi Co., Lid.8). He has not 
appealed and in approaching the executing Court itself with a 
petition under S. 47 has mis¢onceived his remedy. Cases are 
numerous in which a decision on the construction of a decree 


1. (1883) L.R. 11 LA. 37: LL.R. 6 All. 269 (P.C.). 
(1921) 40 MLJ. 423: L.R. 48 LA. 187: LL.R. 48 Cal. WARE). 
“3. (1923) 45 M.L.J. 478. 
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has been held tobe res judicata. (See Kondama Naidu v. 
Venkalakshmil, Subbarama Aiyar v. Nagammal?, Ram Kirpal 
v. Rup Kuari3), 


Respondent’s learned advocate relies upon Subramania 
Aiyar v. Raja Rajeswara Dorai alias Muthuramalinga Sethu- 
pathi4, but I find nothing in that case which assists him. The 
learned Judges who decided it point out that though caution 
should be used in applying the principle of res judicata to exe- 
cution proceedings the Judicial Committee has pointed out that 
‘parties should not be allowed to agitate the same question after 
it has once been decided’; and they base their judgment in the 
case on the fact that the judgment-debtors there had no notice 
that execution was proceeding against any particular item of 
property. In the present case the title to the property in 
dispute was directly in issue. 


Iam of opinion therefore that the decree of the learned 
Subordinate Judge must be set aside and the decree of the 
learned District Munsif restored dismissing respondent’s appli- 
cation with costs throughout. . 


Leave granted. 
K. S. Appeal allowed. 


— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE WADSWORTH. 


Panuganti Seshayya and others ... Petitioners (Defen- 
dants) 
v. | 
Lankireddi Swamireddi (died) and Respondents. 
others. 

Madras Agriculturists’ Relief Act (IV of 1938), Ss. 8 and 9-—Scaling 
down—Basis of, whether original principal even if debt is after October, 1932 
—Inter pretation of S.9. 

There is nothing in S. 9 of the Act IV of 1938 which justifies the treat- 
ment of the principal of the debt as anything different from the principal of 
the contract actually sued on or as warranting a procedure analogous to that 
of S. 8, which S. 9, does not seem to contemplate except for the specific 
purpose of reducing debts which originated before Ist October, 1932, 





1. (1911) 10 I.C. 632. 
(1901) 11 M.L.J. 432: I.L.R. 24 Mad. 683. 
3. (1883) L.R. 11 1.A. 37: LL.R. 6 All. 269 (P.C.). 
4, (1916) 4.L.R. 40 Mad. 1016. 
* C. R. P. No. 658 of 1939. 3rd October, 1941. 
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Where a suit was brought on a promissory note dated 22nd -September, 
1937, executed for the balance due on a prior mortgage in favour of the 
same creditor executed on 19th December, 1932, on the question whether the 
defendants-petitioners were entitled to have the debt scaled down on the 


basis of the original mortgage advance, 


Held, that the debt could not be scaled down on that basis, unless one 
could import into the first part of the proviso to S. 9 (1) the explanation to 
S. 8 which treats the original principal as the principal for the purposes of 
S: 8, a course which on the facts of the case is not open, the debt being in- 
curred subsequent to 1st October, 1932. 


Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 
the Subordinate Judge of Tenali dated 28th February, 1939 
and passed in S. C. S. No. 7 of 1939. 

K. Kotayya for Petitioners. 

V. Subrahmanyam for Respondents. 

The Court delivered the following 


JupGMENT.—This Civil Revision Petition raises the question 
of the interpretation of S. 9 (1) of Act IV of 1938, The suit 
was brought on a promissory note dated 22nd September, 1937, 
executed for the balance due on a mortgage bond in favour of 
the same creditor executed on 19th December, 1932, by the 
present defendants and some others. ‘There had been consider- 
able payments made under the mortgage bond. 


The contention of the defendants-petitioners here is that 
under S. 9, they are entitled to have the debt scaled down on the 
basis of the original mortgage advance of 1932, payments there- 
under made towards interest being adjusted to interest on the 
original principal at five per cent. The contention is based on 
the language of the proviso to S. 9 (1) which states: 


Provided that any part of the debt which is found to be a renewal of a 
prior debt shall be deemed to be a debt contracted on the date on which such 
prior ‘debt was incurred, and if such debt had been contracted prior to the 
Ist-October, 1932, shall be dealt with under the provisions of' 5.8.” 


Now, in the? present case the prior debt was not contracted 
before 1st October, 1932, so that the last part of the proviso has 
no application. It is difficult to see how the debt can be scaled 
down on the basis of the mortgage advance, unless one can 
import into the first part of the proviso the explanation to S. 8 
which treats the original principal as the principal for the pur- 
poses of S,8. It has no doubt been held that when under the 
latter part of the provisé to. S. 9 fhe -debt is deemed to bea 
debt incurred before Ist October, 1932, then the debt is ‘to be 


“ 
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scaled down in accordance with the provisions of S. 8 including 
the explanation thereto and the principal sum payable will be 
the principal sum originally advanced with any further sums 
advanced as principal. But S. 9 contains no machinery for 
scaling down debts originating after the Ist of October, 1932, 
except on the basis of the actual contract sued on with such re- 
appropriation of payments towards interest as are expressly 
prescribed. The section does not seem to contemplate any 
going back to any earlier debt except for the single purpose of 
ascertaining what is the theoretical date of the debt in order to 
find out whether it has to be scaled down under S. 8 or not. 
The proviso certainly allows the Court to treat as the date of 
the debt, the date of the original advance; but it is still 
dealing with the debt that is sued on and it is that debt 
which under the first clause is to be scaled down by the 
process of re-calculating interest at five per cent. and adjust- 
ing to the interest so calculated the amount paid towards 
interest of that debt. In my opinion, the section does not 
contemplate the re-calculation of interest on the antecedent 
debt and the re-appropriation of payments towards interest 
made under that antecedent debt. The process of going back 
to the earlier debt is a peculiar feature of S. 8 applicable only 
to debts which originated before the ist of October, 1932. 


Evidently the Legislature had in mind the date on which there ~ 


was an economic upheaval which made it impossible for many 
agriculturists to pay their debts without some very drastic 
relief. Such debts, whether they subsist under the original 
document, or under renewals, are dealt with under S. 8 on the 
basis of the original sum advanced. Debts originally incurred 
| after this economic upheaval do not require such drastic treat- 
ment and for such ‘debts the Legislature has provided only a 
moderate scaling down of interest by the process set ‘forth in 
S. 9,” There is nothing in S. 9 which, in my opinion, justifies 
the treatment of the principal of the debts as anything different 
from the principal of the contract actually sued ‘on :or.’as 
warranting a procedure analogous to that of S. 8 which S: 9 
does. not seem to. contemplate except for the specific’ purpose of 
reducing debts which originated before Ist October, 1932. ` 


_. h this view I dismiss the Civil Revision Petition with 
costs, ; ae | 
pKa Cone -_—— : - Petition dismissed. 
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Pa [FULL BENCH]. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —-SIR ALFRED Henry LIoNEL Leaca, Chief 
Justice, MR. Justice KrisHNASWAMI AIYANGAR AND MR. 
JUSTICE CHANDRASEKHARA AYYAR. 


Vasi Reddi Venkayya ... Appellant* (2nd Plaintif) 
v. 
Gopu Sreeramuluand others ... Respondents (Defendants). 
Hindu law—Adoption—Authority to adopt given by nearest sapinda 
expressed in general terms—Adoption in pursuance of—Validity. 


‘An authority to adopt given to a Hindu widow by the nearest sapinda 
is not invalid merely because it isin general terms. Where in pursuance of 
an authority worded “You shall therefore, whenever you like, bring and 
adopt duly a boy whom you like according to Shastras”, an adoption took 
place within five months of its conferment and there was no change in the 
circumstances of the family, 


Held, that the adoption is valid. 

Kamesam v. Butchamma, (1914) 1L.W. 511, approved. 

Suryanarayana v. Venkataramana, (1903) 13 M.L.J. 318: IL.R 26 Mad. 
681, Veera Basavaraju v. Balasurya Prosada Rao, 1914 M.W.N. 502 and 
Anne Brahmayya v. Rattayya, (1924) 20 L W. 503, not approved. 


Veerabasavaraju v. Balasurya Prasada Rao, (1918) 36 M.L.J. 40: L.R. 45 
T.A. 265: I.L.R. 41 Mad. 998 (P.C.), explained. 


Appeal against the decree of the Court of the Subordinate 
Judge of Bezwada in A. S. No. 108 of 1935 preferred against 
the decree of the Court of the District Munsif of Bezwada in 
O. S. No. 79 of 1930. 


. V. Govindarajachari and Y. G. Krishnamurthi for Appel- 
lant. I i 
.P. Satyanarayana Rao, Ch. Raghava Rao and K. Kames- 
wara Rao for Respondents. 
| The Judgment of the Court was delivered by 
The Chief Jusiice.—The only question involved in this 
appeal is whether an adoption by a Hindu widow of a son to 
her deceased husband is valid when the authority to adopt has 
been given by the nearest sapinda and expressed in general 
terms. In other words, must the sapinda consent to the 
adoption of a particular person in order to make the adoption 
valid? The first plaintiff in the suit out of which this appeal 
arises was adopted on the 7th May, 1920, by Venkamma, the 
widow of one Sivaramayya. No authority had Been given by 
a ee 
* S. A. No. 803 of 1938. Ist September, 1941. 
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Sivaramayya to his widow, but she informed the nearest 
sapinda of her intention to adopt and sought his consent. The 
sapmda gave his consent in writing, the operative portion of 
the document being in these words: 


“You shall therefore, whenever you like, bring and adopt duly a boy 
whom you like according to Shastras. This is the deed of authority to 
adopt executed and delivered by me wholeheartedly”. 


The first’ plaintiff sued’ as the adopted son and asked for a 
declaration that certain alienations were not binding on him. 
The second plaintiff, who is the appellant, claimed a half share 
in' the properties in suit by reason of a deed of assignment exe- 
cuted in his favour by the first plaintiff. The defendants 
challenged the validity of the first plaintiff's adoption on the 
ground that the sapinda’s consent was invalid because it was 
couched in general terms and this plea was accepted by the trial 
Judge, the District Munsif of Bezwada, and by the Subordinate 
Judge of Bezwada on appeal. The result was that the suit was 
dismissed. The appellant then appealed to this Court and the 
appeal has been placed before a Full Bench because certain 
judgments of this Court which have bearing are in conflict. 


In Kamesam v. Butchammal, Wallis and Sadasiva Aiyar 
JJ., held that an authority to adopt given by sapindas was not 
invalid because it was expressed generally and empowered the 
widow “to adopt any boy at any time she liked”. The words in 
quotation marks are from the judgment.- The exact words of 
the authority given in that case are not quoted in the report, but 
‘we have examined the deed authorising the adoption and find 
that the second paragraph reads as follows: 


“ As your son Jogi Ramachandrudu died unmarried, and as you have 
asked me that permission should be granted for adopting for the increase 
and perpetuity of the family permission is granted’ through this approving 
your request. Therefore, this is the deed of permission executed heartily 


that adopting the boy you like whenever you like, the increase and perpetuity 
of the family should be accomplished”. 


The Court had no hesitation in holding that a document so 
expressed conferred a valid authority on the widow. In disput- 
ing the correctness of this decision the contesting respondents 
rely on observations made in the judgments in Suryanarayana 
v. Venkataramana®, Veera Basavaraju v. Balasurya Prosada 
Raos, and Anne Brahmayya v. Chelasami Rattayyat. 
CSEE Ane! 








1, (1914) 1 L.W. 511. l 
2. (1903) 13 M.É]. 318: LL.R. 26 Mad. 681. 
3, -1914 M:W.N, 502. 4, (1924) 20 L.W. 503, 
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The first of these cases was decided by Subrahmania Aiyar 
and Davies, JJ. There the sapindas had signed a document 
assenting to the adoption by the widow of any boy at any time, 
but she did not make an adoption until nine years later and 
during the interval the circumstances had materially changed. 
It was not necessary for the purpose of deciding that case for 
the Court to express an opinion on whether a general power 
given to a widow to adopt was valid or whether the fact 
that the circumstances had materially changed in the course of 
the nine years made any difference, because the Court found 
that the widow had received authority from her deceased hus- 
band. The judgment in Suryanarayana v. Venkataramanal, 
was considered by Wallis and Sadasiva Aiyar, JJ., in Kamesam 
v, Butchamma2, They did not think that Subrahmania Aiyar 
and Davies, JJ., intended to say that a general authority cannot 
be availed of by the widow when she adopts almost immediately 
after the authority has been given. The learned Judges who 


‘decided Suryanarayana v. Venkataramana? may not have inten- 


ded to say that a general authority to adopt is void in all cases, 
but their remarks were considered to amount to this ‘by White, 
‘C.J., and Oldfield, J., in Veera Basavaraju v. Balasurya Prosada 
Raos, In that case White, C.J., and Oldfield, J., said: 

“ But-on the evidence available and the terms of Ex. R-1, we must hold 
thatitat the highest authorised the adoption of any boy at any time and 
therefore was useless, vide Suryanarayana v. Venkataramanat, and that, as 


the learned District Judge opines, it expresses only a general willingness to 
consider the making of an adoption favourably, the necessary final consent, 


‘to.a specific adoption being reserved, until details are available.” 


It was not necessary for the decision of Veera Basavaraju 
v. Balasurya Prosada Rao’, for the learned Judges to make 


_these observations and therefore they must also be regarded as’ 


obiter, but at the same time they are in direct conflict with the 
decision in Kamesam v. Buichamma2. Anne Brahmayya v. 
Rattayya*, was decided by Ramesam, J., who held that the 
sapinda must indicate the person to be adopted and the 


‘authority to adopt must be used within a short period. 


We are of the opinion that the law was correctly. stated: in 


Kamesam v, Butchamma®, and that the judgments in Surya- 


narayana V. Venkataramanal, Veera Basavaraju v. Balasurya 





“4, (1903) 13 M.L.J; 318: LL.R.:26 Mad. 681. 
2, (1914) IEW; 51L -, 
2. : 1914. M.W.N. 502. - 4, (1924):20 L,.W,'503, < 
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Prosada Raol, and Anne Brahmayya v. Rattayya?, should be 
disregarded, when the authority has been exercised 
within a reasonable period and the circumstances have not 
changed materially. We do not wish to be understood to imply 
that if the authority is not exercised quickly it ceases to be 
valid. That question does not arise here and, the effect of the 
lapse of years and the change of circumstances must be decided 
when the question does arise. In the present case the adop- 
tion ‘took place within five months of the receipt of the 
sapinda’s letter and it is not suggested that the circumstances 
had changed. It cannot be disputed, nor has any attempt been 
made to dispute it, that a husband can give to his wife a 
general authority to adopt. When she has received authority 
from her husband the widow is at liberty to adopt whomever 
she likes as a son to her deceased husband. The sapindas take 
the place of the husband when he has died without giving 
authority to his widow. Why should they not also leave the 
_ choice entirely to the widow? There is nothing in the ancient 
texts to indicate that they cannot and we can see no justifi- 
cation whatsoever for the opinion that the sapindas must name 
the boy to be adopted. Of course if the sapindas only give 
their consent conditional on the widow adopting a named 
person that will bea different matter. To ignore such a condi- 
tion would mean acting beyond the scope of the authority. 

It has been said in the course of the arguments that a 
passage in the judgment of the Privy Council in Veera 
Basavaraju v. Balasurya Prasada Rao, supports the opinion ex- 
pressedin Suryanarayana v. Venkataramanas. In the case before 
“the Privy Council the widow had made an adoption with the 
consent of remote sapindas without having asked for the consent 
of the nearest sapindas and it was held that the adoption in the 
circumstances was invalid. There were five grades of sapindas 
and one member of the fourth grade had given his assent in a 
letter addressed to the widow. In describing this letter Mr. 
Ameer Ali, who delivered the judgment of the Board observed: 


' “This letter contains a general approval of her intention to make an 
adoption, but does not evince a consent to any specific adoption.” 
It is this passage which it is said indicates approval of 
the opinion expressed in Suryanarayana v. Venkataramana.4 


1. 1914 M.W.N, 502. 2. (1924) 20 L.W. 503 
3. (118) 36M.LJ. 40: LR, 45I A. 265: TLR MANG 908 (PC) 
4. (1903) 13 M.L] 318: LL.R. 26 Mad. 681. 
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When the whole of the paragraph from which this statement 
has been extracted is read it is obvious that their Lordships 
were merely describing the letter and were not intending to lay 
down any principle. If there should be any doubt whether this. 
is so it can be set at rest by reference to the judgment of the 
Judicial Committee in Kristuayya v. Lakshmipathil, where 
Viscount Cave said (page 659 of the report) : 

“Apart from the absence of the necessary assent, other objections to the 
adoption were put forward on behalf of the respondents. It was said (1) that 
an authority given by sapindas to adopt “any boy at any time” is invalid, (see 
Suryanarayana v. Venkataramana®, (2) that an authority given by sapindas in 
1901 could not validly be executed in 1908 when several of the signatories 
were dead and the opinion of others might have altered; and (3) that an 
authority to adopt asked and given for religious motives and in order to keep 
up the line of succession to Seshadri was not properly exercised by the adop- 
tion of Krishnayya on the terms that he should give up to the adopting 
widow or to her relatives the greater part of her late husband's estates. - 
These questions, although raised in the Courts below, were not the subject of 
decision there; and their Lordships accordingly refrain from expressing any’ 
opinion upon them.” 

Nothing could be clearer than this and it is not suggested 
that the question has arisen before the Judicial Committee 
since. 


We hold that the authority given to the widow in this. 
case was a valid authority and that the first plaintiff was law- 
fully adopted by Venkamma to her late husband. It is accept- 
ed by all parties that on this finding the appeal must succeed to- 
the extent of a half share in the properties described in entries. 
Nos. 8, 9, 10 and 11 in the schedule to the plaint and that the 
suit must be remanded to the trial Court to decide the questions. 
if any, which are consequential on this decision. If any such 
questions arise the trial Court will pass a final decree when it 
has decided them. The appellant is entitled to his costs in this. 
Court and before the Subordinate Judge. The costs in the: 
trial Court will be decided by the District Munsif when he 
passes the final decree. 


K. S. Appeal allowed. 


KANG na An a AEE E N SANGAN hee 
1, (1920) 39 ML.J.70: L.R. 471.A. 99: LLR. 43 Mad. 650 (P.C). 
2. (1903) 13 M.L.J. 318: M,L.R. 26 Mad. 681. ` 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED Henry LioneL Leacu, Chief 
Justice, MR. JUSTICE KRISHNASWAMI AIYANGAR AND 
Mr. JUSTICE CHANDRASEKHARA AYYAR. 


Kandulapati Kanakaratnam . Appellant” (2nd UE 
dant) 
v. 
Kandulapati Narasimha Rao, being 
minor by mother and next friend Respondents (Plaintiff 
K. Nagaratnam, and another. and 1st Defendant). 
Hindu law—Adoption by widow with valid authority from nearest 
sapinda—Im proper motive in making adoption—If invalidates the adoption. 


Where a widow has received authority to adopt from the nearest sapinda 
the adoption by her should be regarded as valid notwithstanding that she 
was actuated, not by a sense of religious duty, but by an improper motive, 
namely, to defeat her co-widow. 


Kandasami Goundar v. Chinnammal, (1933) 37 L.W. 729, Murahari 
Brahma Sastri v. Sumitramma, (1933) 66 M.L.J. 577: I.L.R. 57 Mad. 411 on 
this question and the observations of the Full Bench in Annapurnamma v. 
Appayya Sastri, (1928) 56 M.L.J. 760: I.L.R. 52 Mad. 620 overruled. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ellore dated 9th August, 1938 and passed in O. S. 
No. 40 of 1937. 

P. V. Rajamannar, K. Subba Rao and C. Sanjeeva Rao 
for Appellant. 

Sir A. Krishnaswami Ayar and B. V. Subramanyam for 
Ist Respondent. 

The Judgment of the Court was delivered by 

The Chief Justice.—The question which arises for deci- 
sion in this appeal is whether the adoption by a Hindu widow 
of a son to her deceased husband is invalid when the widow is 
actuated, not bya sense of religious duty, but by an improper 
motive. 

On the 8th June, 1931 one Kandulapati Gopalam died 
leaving two widows, the second respondent and the appellant. 
The second respondent was the senior widow. On the 20th 
October, 1931 the second respondent purported to adopt 
the first respondent and it is not suggested that 
any of the ecessary formalities were ignored. On the 
17th December, 1935 the first respondent filed in the Court of 
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the District Judge of West Godavari the suit out of which this 
appeal arises to recover possession of Gopalam’s estate. The suit 
was subsequently transferred to the Court of the Subordinate 
Judge of Ellore. The first respondent alleged that Gopalam 
had by will given authority to the second respondent to adopt a 
son. He also alleged that irrespective of the will the adoption 
was valid as the nearest sapinda had given his consent. The 
appellant denied that the will had been executed by the testator 
and disputed the validity of the consent of the nearest sapinda, 
The will was not produced, but the Subordinate Judge held that 
the first respondent had been validly adopted because the 
second respondent had in fact received the consent of the 
nearest sapinda, and this is not now disputed. It may be 
taken forthe purposes of the appeal that in adopting the first 
respondent the second respondent was not actuated by any 


. religious motive and that her object was to prevent the estate 


falling into the hands of the appellant. 


Two arguments have been advanced on behalf of the appel- 
lant. In the first place it is said that a Hindu widow cannot 
make a valid adoption when she has been prompted by a corrupt 
motive. In the second place it is said that here the consent of 
the nearest sapinda cannot be regarded as being a lawful con- 
sent because he gave it under the impression that Gopalam had 
by will directed the second respondent to adopt a son to him. 
The second contention was not seriously pressed and calls 
for little comment. The nearest sapinda was Kandulapati 
Bullivenkayya, the elder brother of Gopalam. He gave evidence 
and stated that his consent was given independently of any 


. authority received from Gopalam. His statement was believed 


by the Subordinate Judge and we see no justification for dis- 
believing it. 

The appellant mainly relies on a passage in the judgment of 
the Privy Council in The Collector of Madura v. Moottoo 
Ramalinga Sethupathy1, which is usually referred to as the Ram- 
nadcase. It was there held that according to the law prevalent 
in the Madras Presidency a Hindu widow who has not 
received authority from her husband may nevertheless 
adopt a son to him if she has received the consent of his 
kinsmen. Subsequent decisions make it clear tht by kinsmen 





1. (1868) 12M LA. 397. 
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is meant the nearest sapindas. The passage relied upon by the 
appellant reads as follows: 

“Tt is not easy to lay down an inflexible rule for the case in which no 
father-in-law is in existence. Every case must depend upon the circum- 
stances of the family. All that can be said is that there should be such 
evidence of the assent of kinsmen as suffices to show that the act is done by 
the widow in the proper and bona fide performance ofa religious duty and 
neither capriciously nor from a corrupt motive.” : 
We willassume that where a senior widow adopts a son in 
order to prevent her husband’s estate falling into the hands of 
a junior widow her motive is “corrupt” in the sense that it is 
improper. 

On behalf of the first respondent it is contended that the 
widow’s motive in making the adoption is not really a factor 
and that weight should not be attached to the words “and 
neither capriciously nor from a corrupt motive” which appear 
in the judgment in The Ramnad case. For reasons which we 
shall state we consider that there is great force in this conten- 
tion. 

The judgment in The Ramnad caset, was delivered in 
1868. In 1876 the Privy Council had occasion to consider their 
observations in that case in Venkatakrishna Rao v. Venkaja- 
rama Lakshmi2, and in delivering the judgment of the Board 
Sir James Colvile observed : 

“ Their Lordships think it would be very dangerous to introduce into the 
consideration of these cases of adoption nice questions as to the particular 
motives operating on the mind of the widow, and that all which this Com- 
mittee in the former case intended to lay down was, that there should be 
such proof of assent on the part of the sapindas as should be sufficient to 
support the inference that the adoption was made by the widow, not from 
capricious or corrupt motives, or in order to defeat the interest of this or 
that sapinda, but upon a fair consideration by what may be called a family 
council, of the expediency of substituting an heir by adoption to the deceas- 
ed husband.” , 

Here the weight is attached to the consent of the nearest 
sapindas. Their consent is the important factor and this has 
been emphasised in numerous decisions given by the Judicial 
Committee since. In quoting from the judgment in The 
Ramnad case+, Sir James Colvile pointed out that the evidence 
which was required was evidence of the assent of the kinsmen 
and not evidence of the widow’s motives. In 1935, the Privy 
Council expressly left open the question whether the widow’s 
motive could bê disregarded when the consent of the nearest 


1. (1868) IŽ M.I.A. 397. 
2. (1876) L.R. 4 I.A. 1:LL.R. 1 Mad. 174 (P.C) 
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sapinda had been obtained, but in doing so their Lordships did 
express doubt whether her motive is relevant. This occurred 
when the Board delivered judgment in Sri Krishnayya Rao v. 


Suryarao Bahadur Garu1. In that case their Lordships 
observed: 


“ The last objection urged by the respondent is based on the motives of 
the first defendant. She is said not to have made the adoption for the bene- 
fitof her husband or upon religious grounds, but merely in order to get 
hold of a substantial part of the property. Their Lordships doubt if, where 
the consent of the sapindas has been obtained, the motive of the adopting 
widow is relevant. They do not, however, consider it necessary to decide 
this question in the present case, as assuming it to be so, they think that there 
is no ground for imputing a corrupt motive to the lady.” 


At this stage it will be convenient to refer to three decisions of 
this Court on which the appellant also relies. In Kandasami 
Goundar v. Chinnammal?, Madhavan Nair and Jackson 
JJ, applied the dictum in The Ramnad case8, and held 
that if the consent of the sapinda was given with the object 
of benefiting himself or the facts showed that the widow 
was making the adoption to defeat the interest of a sapinda 
and not to promote the spiritual welfare of her husband, the 
adoption was invalid. In Annapurnamma v. Appayya Sastri, 
a Full Bench (Coutts Trotter, C. J., Madhavan Nair and Jack- 
son, JJ.,) said that the consent of the son who is the nearest 
sapinda would be sufficient: 


“if the circumstances showed that the adoption was made by the widow 
in the proper and bona fide performance of a religious duty, and the real 


motive which actuated her was the conferment of spiritual benefit on her 
husband”. 


It was not necessary to say this for the purpose of deciding 
the question which was raised in the case, and Mr. Raja- 
mannar, on behalf of the appellant, has very properly conceded 
that these observations must be regarded merely as obiter. The 
question of the widow’s motive was also discussed 
in Murahari Brahma Sastri v. Sumitrammas, where Madhavan 
Nair and Jackson, JJ., again felt themselves bound by the 
observations of the Judicial Committee in The Ramnad cases, 
although Jackson, J., indicated in his judgment that if he were 
not bound by what had gone before he might have decided 
otherwise. These three decisions were, of course, all given 





1, (1935) 69 M.L.J. 388. 2. (1933) 37 L. Y 729, 
3. (1868) 12 M.LA. 397. 
4. (1928) 56 M.L.]. 760: IL.R. 52 Mad. 620 (F.B.). 
5. (1933) 66 M.L.J. 5779 LL.R. 57 Mad. 411, 
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before the judgment of the Privy Council in Sri Krishnayya Rao 
v, Surya Rao Bahadur Garut. That judgment, was, however, 
considered by this Court (Cornish and Varadachariar, JJ.,) in 
Hari Ramayya v. Venkatachalapati?. The learned Judges 
apparently regarded the judgment of the Judicial Committee 
in Sri Krishnayya Rao v. Surya Rao Bahadur Garut, as actually 
deciding that the only person whose motive requires to be 
canvassed is the sapinda and not the widow, but the passage 
which we have just quoted from the judgment of the Board 
shows that this is going too far. 

The question was fully debated by the Bombay High Court 
in Ramachandra Bhagawan v. Mulji Nanabhai8, which was 
decided by a Full Bench of five Judges. The Court held, one 
Judge dissenting, that in the Bombay Presidency any discussion 
of the widow’s motive in making an adoption was irrelevant, 
because a widow in the Bombay Presidency had the power to 
adopt without any consent and the adoption resulted in religious 
benefit to her deceased husband. 


As the result of the judgment of the Privy Council in Sri 
Krishnayya Rao v. Surya Rao Bahadur Garut, the Court can 
now decide the question untrammelled by the observatioris in 
The Ramnad caset, on which the appellant so much relies. In 
Amarendra Mansingh v. Sanatan Singh®, the Privy Council 
emphasised the importance of the spiritual significance of the 
act of adoption. In the Madras Presidency a widow cannot 
adopt unless she has received direct authority from her husband, 
either before his death or at his death by will, or the consent 
of the nearest sapindas, unless such consent is improperly with- 
held in which case she can go to the next nearest sapindas. 
Bearing in mind that the adoption confers spiritual benefit on 
the deceased husband, that in the Madras Presidency a widow 
can only adopt when she has received authority to do so it 
Seems to us that her motive is entirely irrelevant. However 
spiteful her action may be towards others the benefit conferred 
upon her deceased husband by her action is in no way affected, 
and the fact that she cannot act without authority makes the 
position all the more clear. The English law does not inquire 


P | 1. (1935) 69 M.L.J. 388. 
2. (1935) 70 M.L.J. 619. 3. (1896) LL.R. 22 Bom, 558; 
a _ 4 (1868) I2 M.LA. 397. =.. 
5. (1933) 65 M.L.J. 203: L.R. 60 L.A. 242: LL.R. 12 Pat. 642 (P.C.) 
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into the motive for the exercise of a power when the power 
exists and we can see no justification for applying a different 
rule here. Consequently we “hold that when a widow has 
received valid authority to adopt her motive in doing so can 
be ignored. It follows that we consider that the decision in 
Kandasami Goundar v. Chinnammali, and Murahari Brahma 
Sastri v. Sumitramma2, ón this question should be overruled 
and that the observations of the Full Bench in Annapurn- 
amma v. Appayya Sastri8, to which we have referred should 
not be given effect to. 

In the present case the widow received authority from the 
nearest sapinda and consequently her adoption of the first 
respondent should be regarded as valid notwithstanding that 
her object was to defeat the appellant. We dismiss the appeal 
with costs in favour of the first respondent. 

K.S. . Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JusTICE WADSWORTH AND MR, JUSTICE 
PATANJALI SASTRI, 


Karuppa Goundan .. Appellani* (Defendant). 
v 


T. R. Narayanaswami & Co., by 
partner Rao Bahadur P. S. G. 
Rangaswami Naidu. Respondent (Plaintiff). 


Madras Agriculturists’ Relief Act (IV of 1938), Ss. 3 and 8Endorsee 
of pronote—If “creditor”—Pronote partly for cash consideration and partly 
for interest due under a mortgage —Scaling down—Negotiable Instruments 
Act (XXVI of 1881) S. 120—If bar. 

A promissory note which was made up partly of cash consideration and 
partly of interest due under a mortgage was sought to be scaled down as. 
against an endorsee of the note. 

Held, that (i) the endorsee of a promissory note is a “creditor” under 
Act IV of 1938 and is an assign of the promisee. (ii) S.1200f the Nego- 
tiable Instruments Act does not prevent the setting up of any defence open 
to the promisor under Act IV of 1933, inasmuch as the section only prevents 
the maker of the note from denying the validity of the instrument 
as originally made or drawn. (iii) Though Act IV of 1938, may affect the 
rights of parties under the Negotiable Instruments Act its provisions cannot 
be deemed to be invalid in view of the decision in Nagaratnam v. Seshayya, 
(1939) 1 M.L. J. 272: LL.R. (1939) Mad. 151 (F.B.) (Certificate under 
S. 25 'of the Government of India Act given). i 


1, > (1933) 37 L.W. 729. 2. (1933) 66 M.L.J. 577: I.L.R. 57 Mad. 411. 
3. (1928) 56 M.L.J. 760: ILR. 52 Mad. 620 (F.B.) 
*S, A. No. 764 of 1940. - 22nd September, 1941. 
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Appeal against the decree of the District Court of Coimba- 
tore in A. S. No. 689 of 1939 preferred against the decree of 
the Court of the District Munsif of Coimbatore in O. S. No. 
558 of 1938. 

S. Ramachandra Aiyar and M. Krishna Bharathi for 
Appellant. 

K.S. Sankara Aiyar and T. B. Balagopal for Respondent. 


The Judgment of the Court was delivered by 

Wadsworth, J—This appeal arises out of a suit on a pro- 
missory note. The note in question was executed by the appel- 
lant in favour of one Aiyasami Naicken on 30th July, 1931 for 
a sum of Rs. 1,000 of which Rs. 500 wasadvanced in cash at the 
time of the execution, and the balance represented a payment 
towards interest on an earlier mortgage, Ex. III in favour of 
one Rangasami Naicken. In February, 1936 the note was 
assigned to the plaintiff by an endorsement. The trial Court 
held that the defendant was entitled to plead Act IV of 1938 
and that, to the extent to which the note was in discharge of 
interest on the prior mortgage, the principal was liable to be 
reduced to the sum actually advanced in cash. He gave credit 
for a payment of Rs. 100 made towards principal, passed a 
decree for Rs. 400, scaling down the interest under the Act. 
The lower appellate Court, without going into the ques- 
tion whether to the extent of the payment towards the prior 
mortgage, the promissory note was a renewal, came to 
the conclusion that the endorsee of the promissory note was 
not a creditor under Act IV of 1938 and that the debtor was 
barred by S. 120 of the Negotiable Instruments Act from 
pleading the defects in the note or the transaction. It seems 
to us that on both these points the learned District Judge is 
clearly in error. S. 120 of the Negotiable Instruments Act 
only prevents the maker of the note from denying the validity 
of the instrument as originally made or drawn. It does not 
bar any defence which is independent of a plea that the instru- 
ment as originally made or drawn was invalid. S. 3 of Act 
IV.of 1938 defines a creditor as including his assigns and there 
can be no doubt that the endorsee of a promissory note is the 
assign of the original promisee even though he has greater 
rights than ån assign by deed in that he is a holder in due 
course. It has been suggested on behalf of the respondent, 
relying on observations in the judgment of the Federal Court, 
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Subramanyam Chettiar v. Muthuswami Goundant, that Act IV 
of 1938 must be deemed to be invalid in so far as it affects 
the rights of holders in due course of negotiable instruments; 
or, alternatively, that it must be deemed that this Act does not 
affect such rights. It seems to us that these are questions 
which, so far as we are concerned, are governed by the decision 
of the Full Bench in Nagaratnam v. Seshayya2, which went 
fully into the effect of Act IV upon negotiable instruments and 
decided that the provisions of Act IV were not invalid even 
though they may affect the rights of parties under the Negoti- 
able Instruments Act. In this Court therefore, the contention 
of the respondent cannot succeed. But we certify with 
reference to S. 205 of the Government of India Act, 1935 that 
the case involves a substantial question of law as to the inter- 
pretation of the Government of India Act. 


The Courts below have not considered the question 
whether the portion of the principal of the promissory note 
which consists of interest due on the earlier mortgage can be 
deemed to be interest under the explanation to S. 8, having 
regard to the fact that the mortgagee under Ex. III was one 
Rangaswami Naicker whereas the promisee under the promis- 
sory note was Aiyaswami Naidu. It may be that there are 
facts which would enable the defendant to plead that the 
interest under the mortgage was due to the same creditor as 
the creditor under the promissory note. That is a matter 
which will have to be gone into in the lower appellate Court. 
We therefore allow the appeal and remand the case to the 
lower appellate Court for fresh disposal in the light of this 
judgment. The costs of the second appeal will abide by the 
result. Court-fee on the second appeal will be refunded. 

K. S. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR, JUSTICE PATANJALI SASTRI. 
Vempati Mee ... Petitioner* (Respondent.) 


The Official Reaver Guntur ... Respondent (Petitioner). 


Provincial Insolvency Act (V of 1920), S.54—Fraudulent preference of 
creditor—Onus of proof on whom—Explanatory circumstances—Inference of 
Court regarding intent—How far legal. 


1. (1941) 1 M.L.J. 1 (Supp.): (1940) F.C,R. 189, 
2. (1939) 1 M.L.J. 272: I.L Ro (1939) Mad. 151 (F.B.). 
* C.R.P. No. 980 of 1937. 15th August, 1940; 
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Itis wel: settled that the burden of proving that an alienation by an 
insolvent amounts to a fraudulent preference under S. 54 of the Provincial 
Insolvency Act, is on the Official Assignee or Receiver, According to deci- 
sions in English Courts, though the onus of proving the intent to prefer lies 
on the Receiver and never shifts, it is open to the Court to infer such inten- 
tion when that is the only way of explaining the transaction and no other 
explanation is possible. The law under the Indian statutes in this respect 
is not different. 

Petition under S. 75 of Act V of 1920 praying that the 
High Court will be pleased to revise the order of the District 
Court of Guntur dated 23rd February, 1937 and made in C. M. 
A. No. 67 of 1935 preferred against the order of the Court of 
the Subordinate Judge of Guntur in I. A. No. 1758 of 1933 in 
I. P. No. 44 of 1930. 


V. Subramaniam for Petitioner. 
V. Rangachari for Respondent. 


The Court delivered the following 


JUDGMENT.—This revision petition is directed against an 
order of the District Court of Guntur setting aside a sale in 
favour of the petitioner as a fraudulent preference under S. 54 
of the Provincial Insolvency Act. One Ramachandrayya and 
another were adjudicated insolvents on August 7,1930. The 
sale deed in question (Ex. III) was executed by them in 
favour of the petitioner on July 11, 1930. The total liabilities 
of the insolvents amounted to about Rs. 4,000 of which about 
Rs. 3,000 was due to the petitioner. The sale deed comprised 
all the insolvents’ properties except their residential house in 
the village which, according to P.W. 4, was worth from 
Rs, 300 to Rs. 400 at the time of the sale. The sale was 
executed for Rs. 1,400 in pro tanto discharge of the debt due 
to the petitioner, a promissory note being given for the 
balance. The deed was registered in Guntur though the lands 
comprised therein are within the jurisdiction of the Sub-Regis- 
trar of Gurzala_ where it should ordinarily have been register- 
ed. The petitioner’s case which was accepted by the trial 
Court was that he had been pressing the insolvents for payment 
‘of the debt due to him and had gone to Guntur with a view to 
file a suit against them when having come to know of his 
intention, they. came there and executed the sale deed and got it 
registered i order to avert such suit. In those circumstances 
the sale was upheld as not being a fraudulent preference. On 
appeal, the learned Distifct Judge disbelieved the petitioner’s 
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case and found that the finances of the insolvents were ina 
hopeless state at the time of the sale, that all their creditors 
were pressing them for payment, and that it was impossible to 
believe that the insolvents could have thought of protecting 
themselves from any threatened suit by a sale of their proper- 
ties. The learned Judge also considered that the execution 
and registration of the sale deed at Guntur was suspicious, and 
that, as the petitioner and the insolvents belonged to the same 
village, it must have been executed with a view to prefer the 
petitioner. 


` Learned counsel for petitioner contended that this decision 
is unsustainable as there is no evidence to show that the 
dominant intention of the insolvents in effecting the sale was to 
prefer the petitioner. It was pointed out that all the creditors 
of the insolvents except P. W. 4 to whom a trifling sum was 
due were residents of the same village and that the learned 
Judge was wrong in inferring a motive to prefer from the 
petitioner’s residence in the same village. It must be admitted 
that residence in the village of the insolvents can be no ground 
for inferring an intention to prefer when practically all the’ 
creditors of the insolvents also lived in the same village, nor 
can the execution and registration of the sale deed at Guntur 
instead of Gurzala be evidence by itself of such intent. Apart 
from these facts, there is no affirmative evidence to show that 
the sale was effected with a view to prefer the petitioner over 
other creditors. The position therefore reduces itself to this: 
the insolvents’ financial condition was so hopeless that any 
threat or pressure of the creditors could have had no influence 
on them. The petitioner as well as the other creditors knew 
of such condition and were demanding payment. For some 
reason which has not been affirmatively established, the insol- 
vents sold most of their properties to the petitioner in partial 
discharge of the debt due to him, and this sale had the effect 
of giving him a preference over their other creditors. The 
question is whether, in these circumstances, the sale can be set 
aside as a fraudulent preference under S. 54 of the Act. 


It is well settled that the burden of proving that the trans- 
action impugned amounts to a fraudulent preference is on the 
Official Assignee or Receiver. Learned counsel for respondent 
however, broadly contends that in} seeking to establish the 
insolvent’s intent to prefer, all that is necessary for the Official 
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Receiver to show is that the transaction was voluntary in the 
sense that it was not induced by real or genuine pressure 
exerted upon the insolvent and that it resulted in the preference 
of one creditor over other creditors. If the creditor who is in 
| fact preferred fails to give any other explanation for the trans- 
action, it must be presumed to have been done with the view 
or intent of preferring that creditor. Several decisions were 
cited in support of this proposition but most of them are not 
helpful as they were ‘concerned with their own peculiar facts: 
It must however be admitted that the decision of the English 
Court of Appeal in In re Cohen1, and of the Division Court in 
Re Drage (John) and Sons v. Knight?, on which counsel parti- 
cularly relied lend support for the proposition contended for, 
The relevant part of the headnote of the former case runs thus: 
“ Held, further (Pollock M. R. dissenting), that where a bankrupt in 
imminent expectation of bankruptcy voluntarily pays a particular creditor 
with the result of giving hima preference in fact, and the reason for such 


payment is unexplained, a prima facie case of fraudulent preference is 
established.” 


This was apparently based upon what Sargant, L.J., 
observed at pages 543 and 544: 

“ And amongst all the cases referred to in the text-books we have not 
been referred to one in which an actual preference in view of imminent 
bankruptcy has been supported, except by showing affirmatively that the actual 
preference was caused by some other reason—such as pressure, threats, fear 
or the like, which the Court considered as constituting the dominant motive, 
and as showing an intention displacing the prima facie intention to be 
gathered from the mere fact of preference. No case has been cited to us 
nor do I think any case can be found where a debtor in imminent expectation 
of bankruptcy has given a preference in fact to a particular creditor, which 


is apparently voluntary and is wholly unexplained and where that preference 
in fact has been held good.” 


To the same effect more or less are the observations to be 
found in the other decision referred to above. A decade later 
however the House of Lords had to consider this question in 
Sir William Henry Peat v. Gresham Trust, Lid3, A. director 
of an insolvent company caused the withdrawal of opposition 
to a judicial proceeding instituted by a creditor company to 
perfect their title to the security given by the former company 
for their debt. The said director was also the managing direc- 
tor of the creditor company. The Liquidator of the debtor 
company claigned that the withdrawal of the opposition was the 


tr 
1. (1924) 2 Ch. 515. PA 2. (1926) 134 L.T. 765. 
: 3. (1934) A.C. 252. 


Venkayya 


v. 
Official 
Receiver, 
Guntur. 


Venkayya 


v. 
Offcial 

Receiver, 
Guntur, 


814 THE MADRAS LAW JOURNAL REPORTS. {1942 


suffering by it of a judicial proceeding with a view of giving 
the creditor company a preference. Apart from the dual posi- 
tion of the director referred to above, there was ncthing to 
show that there was any intention to prefer., In upholding the 
transaction as not being a fraudulent preference, Lord Tomlin 
observed : l i 


“In my opinion in these cases the onus is on those who claim to avoid: 
the transaction to establish what the debtor really intended, and that the 
real intention was to prefer. The onus is only discharged when the Court 
upon areview of all the circumstances is satisfied that the dominant intent 
to prefer was present. That may be a matter of direct evidence or of infer- 
ence, but where there is no direct evidence and there is room for more than 
one explanation it isnot enough to say, there being no direct evidence the 
intent to prefer must be inferred. In my opinion thereis nothing in the 
decision in In re Cohen}, to justify the doctrine for which the appellant con- 
tends, and I do not think that such a doctrine could be reconciled with the 
opinion expressed in your Lordships’ House in the case of Sharp v. Jackson? 
and in particular with the views indicated by Lord Halsbury at pages 421 and 
422 of the report. I may add that I do not think that the headnote in the 
case of In re Cohen’, accurately expresses the result of. the decision in the 
Court of Appeal. The majority of the Court held that upon the evidence 
the intent to prefer was made out, but it is only in the judgment of Sargant,. 
L.J., that any support can be found for the headnote as expressed.” 


Later on, he observed: 
“Tt is improper to speculate what the reasons for his actions were, and in 


my opinion upon the material available the inference that the intent was to 
prefer cannot in law properly be drawn.” 


` 


It will be observed that Lord Warrington who was one of 


“ the majority Judges in the Court of Appeal in In re Cohen}, 


concurred in these observations. This decision appears to lay 
down that mere proof of a voluntary payment and a preference 
in fact of a particular creditor does not shift the onus from the 
Official Receiver to the creditor preferred. The onus still lies 
on the former to prove that the dominant or the real intention 
of the insolvent was to prefer and the Court must be satisfied 
upon the evidence before it that such intention was present. 
Inference of such intention cannot be justified by the mere 
unexplained fact of preference and ought not to be drawn as a 
matter of speculation where it is possible to attribute the 
payment by the insolvent to other reasons or motives than an 
intention to prefer. The Court is not bound to infer such 
intent if the creditor preferred fails to establish such reasons 
or motives. : 
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“ This decision was applied by the Court of Appeal in, Re 
Lyons v. The Trusteel. - The father of the insolvent in that 
case had guaranteed to the insolvent’s bankers the payment of 
the overdraft, and the insolvent, after he was aware of his 


insolvency, paid in cheques and thereby reduced the overdraft. | 


The trustee in bankruptcy claimed that the payments thus made 
amounted to a fraudulent preference of the bank and its 
guarantor. Apart from the kinship of the insolvent with the 
guarantor of the bank, there was nothing to show that the 
insolvent paid in the cheques with intent to prefer the bank 
over his other creditors and. thereby relieve his father’s liability 
to the bank. Clauson, J., inferred the insolvent’s intention to 
prefer from his relationship to the surety, but the Court of 
` Appeal reversed the decision and upheld the payments as not 
amounting to a fraudulent preference. It is no doubt true 
that notwithstanding the dual position of the director in the 
former case, and the insolvent’s kinship with the surety in the 
latter, the Court refused to infer an intention to prefer and 
upheld the transaction impugned. But it is worthy of note 
that in each case the Court laid stress on the possibility of the 
transaction being otherwise explained on the facts and circum- 


stances of the case, though it was held that it was not incumbent | 


on the preferee to show that that was the real explanation. 
In other words, according to these decisions, though the onus 
of proving the intent to prefer lies on the receiver and never 
shifts, it is open to the Court to infer such intention when that 
is the only way of explaining the transaction and no other 
explanation is possible. 


If this, as I conceive, is the law as explained and laid 
down by these decisions of great authority under the English 


Bankruptcy Acts—and it is not suggested that the law under | 


the Indian statutes in this respect is different—I consider that 
an intention to prefer the petitioner over other creditors can 
properly be inferred in the circumstances of this case. The 
only explanation which was put forward by the petitioner 
namely, that the sale was effected in order to avert the suit 
which the petitioner had gone to Guntur to file was, as already 
stated, rejected by the Court below as untrue, and learned 
counsel for petitioner was unable to suggest any other reason 
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why the insolvents sold practically all their properties to the 
petitioner when their insolvency was imminent. 

On the whole, I am of opinion that the order of the Court 
below setting aside the sale should be sustained though on 
different grounds and this revision petition dismissed with 
costs. 


K.C. -Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE MOCKETT AND MR. JUSTICE 
KuNuHI RAMAN. 


Minor Ramanathan Chettiar by next Aperan (Plaintiff) ` 
friend Chidambaram Chettiar. 
v. 
Muthuraman Naidu and others... Respondents (Defen- 
i dants and L. Rs. of 
Defendants). 


Hindu law—Debts—Trading family—Debt contracted for firm—Pro- 
missory note by manager—Endorsement of note by payee—“ Debt” not trans- 
ferred—Decree against manager personally — Executability against other 
members of the family, not parties to the suit, i 

“The payee of a promissory note executed by the manager of a joint 
Hindu family may either base his suit on the note, in which case only the 
maker of the note can be made liable, or on the debt, in-which event he may 
seek to make the sons or other undivided members of the family of the 
maker also liable. When however the payee merely indorses the note to a 
third party, without formally assigning the debt also to the indorsee, the 
latter can sue only onthe note and not on the debt. A decree obtained 
against’ the maker of such note (the cause of action being based purely on 
the negotiable instrument) cannot be executed against any other undivided 
member of the family of the maker of the note when the element of pious 
obligation of a son. to discharge his father’s debts is absent. 


Authorities discussed. 


' Appeals against ‘the decrees of the Court of the -Suboral: 
nate Judge of Kumbakonam dated 20th’ December, 1937 and 
passed ‘in O. S. No. 32 of 1935 and O. S. No. 30 of 1935 
(A. S. No. 194 of 1938 on, the file of the District Court, West 


Tanjore) “respectively. | ao 
_T.V. Ramiah for Appellant. a 
R. Sundaralingam for Respondents. WA i 





* Appeals Nos. 227 of 1938 and 256 of 19839.. : 31st July, 1941. 
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The Court delivered the following 

Juvements, Mockett, J—This is an appeal from the judg- 
ment and decree of the learned Subordinate Judge of Kumba- 
` konam in O.S. No. 32 of 1935. In that suit the plaintiff (the pre- 
sent appellant) prayed for a decree declaring in substance that his 
(plaintiff’s) half share in a house was not liable to be attached 
in execution of a decree passed in O. S. No. 33 of 1932 in the 
East Tanjore District Court. He also prayed for an injunction 
restraining the first defendant from executing the said decree 
against his half share. O. S. No. 33 of 1932 was a suit by one 
Muthuraman Naidu against R. M. M.S. T. Vairavan Chettiar 
for money due on a promissory note. Vairavan Chettiar is the 
natural father of the appellant (the plaintiff in O. S. No. 32 of 
` 1935). The promissory note was executed on the 6th October, 
1929 by Vairavan Chettiar to Thambuswami Naidu and this 
note was endorsed by the payee to Muthuraman Naidu, the 
plaintiff in O. S. No. 33 of 1932. The promissory note is 
marked Ex. VI. The judgment in O. S. No: 33 of 1932 is 
marked as Ex, VII-B and the decree based thereon as Ex. B, 
As the arguments in this case have been directed to one aspect 
only it is unnecessary to set out at any great length the details 
of this suit. It will be enough to state that the plaintiff alleged 
that he was adopted by the widow of Chidambaram Chettiar, 
the brother of Vairavan Chettiar in 1924 and that in 1926 
there was a division in status and an actual division of one 
_ house in that family. The lower Court found the allegation of 
adoption to be proved and no arguments have been addressed to 
us attacking that finding. The lower Court also found that the 
allegation regarding the division in status was not proved and 
that finding has not been attacked before us. The decree in 


O. S. No. 33 of 1932 was assigned to the third defendant, the: 


second respondent in this case. The essential facts in this case, 
and it is upon these facts that the arguments have been ‘based, 
can therefore be summarised as follows: 

The appellant’s natural father executed a promissory note 
to Thambuswami Naidu who endorsed it to the first defendant 
Muthuraman Naidu and on the basis of the decree passed in 
the suit on that promissory note, O. S. No. 33 of 1932, in which 
Muthuraman was plaintiff execution was sought to be levied on 
the appellants share in the joint family property at the 
instance of defendant 3 the assignee of the decree from Muthu- 
raman. The effect of the finding of the learned trial Judge 
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with regard to the adoption in 1924 is that in 1929, the date 
of the execution of the promissory note, the plaintiff (appel- 
lant) was no longer the son of Vairavan Chettiar, the 
maker of the promissory note, having been adopted by the ' 
widow of Vairavan Chettiar’s brother Chidambaram Chettiar. 
This is said to have an important bearing on this case. 
The learned trial Judge has dismissed the appellant’s suit. The 
appellant contends that his property is not liable in execution 
because no liability of any sort can attach to him in view of the 
fact that the original decree against his father Vairavan Chettiar 
was based on a promissory note to which he (the appellant) was 
not a party and that Vairavan Chettiar was sued not by the 
payee but an endorsee from the payee. There has been no con- 
test on the facts as I have indicated. The learned Judge has ' 
investigated the .status of the appellant’s family. There is no - 
doubt about who-they are. They are an old-established Nattu. 
kottai Chetty firm whose hereditary business is money-lending 
and rice trade and their style and vilasam is R. M. M. S.T. 
Such families and such businesses are well known in South 
India and Burma. The appellant has contended in the first 
place that the learned Judge was wrong in his finding with 
regard to the form of the promissory note and the form of the 
suit. In parigrant 53.0f his judgment there appears the 
following: 


“Tt is clear on a reading of Ex, VI that it was executed by Vairavan 
Chettiar not merely i in his individual behalf but as representing his firm and 


‘trading business. The promissory note was in fact executed by the firm and 


the endorsee thereof has the same rights on the negotiable instrument as 
the endorser to sue the firm which is the executant of the promissory note, 
The suit was also against the firm represented by the manager who had exe- 
cuted the note on behalf of the firm”. 


“On an examination of the promissory note and the plead- 


ings and the decree I am unable to agree with this finding. 
The promissory note is signed by R. M. M.S. T. Vairavan 
Chettiar. It is in renewal of a former promissory note which 
is stated to have been executed by Subbayya Chettiar “who 
was the agent of our firm at Velipalayam”. It is not signed 
on behalf of the firm. It is true that the words ‘we shall pay’ 
are used, but it is not possible in view of the practice of 
Nattukottai Chetti agents who frequently use the word ‘we’ as 
meaning ‘1’, to attach any great importance to this. I observe 
that the translations of Exs. VI and A vary. Ex. A says, “On 
demand I shall pay you” whereas“Ex. VI has the words “we 
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shall pay”. We have had therefore recourse to the Tamil 
Interpreter of this Court who informs us that actually the word 
‘we’ is not present in the original, nor is the word ‘J’, but the 
subsequent ‘shall’ denotes the plural. But whether the suit 
could have been filed against the firm, vide Ghulamsa Ravuthar 
v. Visvanathan Chettiar}, is of no great importance in this 
case. It may well be, that the plaint could have been so 
framed. The plaint in fact is not, inmy view, framed against 
the firm. The defendant is R. M. M. S.T. Vairavan Chettiar 
and heis described ‘as “R. M. M. S. T. Vairavan Chettiar, 
father’s name not known”. Paragraph 1 alleges that the 
defendant is carrying on money-lending etc., business under the 
vilasam (name and style) of R. M. M. S. T. at Velipalayam. 
“That isa personal allegation that he himself is a firm or the 
proprietor of a firm. Paragraph 2 states that the money was 
borrowed in connection with and for the benefit of the defen- 
dants’ ancestral family business and the prayer is for a decree 
against ‘the defendant personally and out of the properties of 
the defendant’s business vilasam’. It must be observed that the 
plaint is not filed as against the R. M. M. S. T. firm, in which 
case particulars could have been demanded as to its members 
under O. 30, of the Code of Civil Procedure, but appears to 
allege that the defendant owns the business. The decree describes 
the defendant as “R. M. M. S. T. Vairavan Chettiar, father’s 
name not given” and the decree is that the defendant do pay to 
the plaintiff the sum of Rs. 22,341-14-0. It may be, as the 
learned counsel for the respondents has argued, that this firm 
was so well known, that the draftsman of the plaint overlooked 
the necessity for a careful pleading. The allegation in para- 
graph 2 is very clear that the money was borrowed for the 
benefit of the defendant’s ancestral family business and .there 
is no shadow of doubt on the record, nor is it suggested 
before us that that is not so and that the present appellant was 
not a member of the trading family of R. M.M. S. T. The 
- conclusion I therefore arrive at is that, although the plaint is 
directed against the defendant personally and there is no allega- 
tion that the appellant isin any way concerned with the 
R. M. M. S. T. frm there isno doubt that this money was 
borrowed for purposes of the joint family trade and that the 
appellant was a member of the joint family. 


— 
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In Sadasuk Janki Das v, Sir Kishen Pershadi, the Privy 
Council have made it abundantly clear that the name of a 
person or firm to be charged upon a negotiable instrument 
should -be clearly stated on the face or on the back of the 
document so that the responsibility is made plain and can be 
easily recognised as-the document passes from hand to hand. 
Their Lordships observe: 


“Tn this case the preliminary words mention no more than that Mohan 
Lal has been directed to execute the hundis, and they do not necessarily 
imply that he hasbeen clothed with authority to execute them inany other 
form than that in which they were actually prepared—a form which it has 
already been shown constituted nothing more than a personal liability on be- 
half of Mohan Lal”. : 

In Abdul Majid Khan v. Saraswati Bai2, cited to us their 
Lordships have laid down that: 5 

“Where the karta of a Hindu trading family borrows money on pro- . 
missory notes executed in his own name and not in the name of the firm, 
there is no presumption that the borrowing was for the purposes of the joint 
family business, and the lender must prove that the money was required for 


the family business”. 
The first of these decisions supports, I think, my construc- ' 
tion of the promissory note and with regard to the second 
decision, I concur with the learned Judge’s finding, which has 
not been attacked, that the money was borrowed by Vairavan 
Chettiar for the benefit of the R. M. M. S. T. Firm. 


But Mr. A. V. Viswanatha Sastri has argued that notwith- 
standing this view of the pleadings, which we indicated to him 
appealed to us, the decree was still executable against the share 
of the appellant. Mr. T. V. Muthukrishna Aiyar has argued 
that the findings in this case that at the time of the making of 
the promissory note the appellant had been adopted by the 
widow of Chidambaram Chettiar combined with the view we 
take that the suit and the decree were prima facie against 
Vairavan Chettiar personally are fatal to the decision of the 
lower Court that this decree could be executed against the 
appellant. Mr. Muthukrishna Aiyar has argued that since the 
decision of the lower Court a decision of a Full Bench of this 
High Court has concluded the matter in his favour. That case 
is Maruthamuthu Naicker v. Kadir Badsha Rowther’, In that 
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case, the facts were that a Hindu father executed a promissory Ratwanathan 
note which was endorsed by the payee to the plaintiff. A suit oe 
was brought based on the promissory note and by the indorsee Muthu- 


: . raman 
making the sons of the maker defendants. The decision -of the Naidu. 


Full Bench was that the sons were not liable on a negotiable  Mockett, J. 
instrument on which their names did not appear. Reference 
was made to the decision in Sadasuk Janki Das v. Sir Kishen 
Pershad1, to which we have also referred, and the statement of 
the law by Lord Buckmaster cited. Leach, C. J., in the course 
of his judgment, with which the other members of the Bench . 
concur, after reviewing the case-law, stated: 
: t Fron these decisions, it will be observed that there are two principles 
to be borne in mind. The first is the principle which I have already stated, 
namely, that no one whose name does not appear on a negotiable instrument 
can be sued on it. The second is that there is no privity of contract between 
an indorsee and the maker or acceptor’. 


The reference to the Full Bench was: 


“Whether an indorsee of the promissory note executed by the managing 
member is entitled to recover the debt from the property of the non-execu- 
tant coparceners on the ground of their liability under the Hindu law or 
whether he is limited to the remedy available on the note.” 


And the answer of the Full Bench was: i 


“The indorsee of a promissory note executed by the managing member 
of ajoint Hindu family islimited to his remedy on the note, unless the 
endorsement is so worded as to transfer the debt as well and the Stamp Law 
is complied with, and therefore, in the case of an ordinary indorsement the 
indorsee cannot sue the non-executant coparceners on the ground of their 
liability under the Hindu law.’ 


At page 576, the learned Chief Justice observes: 


“The maker alone can be sued on the note and the fact that under Hindu 
law sons are liable in respect of debts incurred on behalf of the family or by 
the father for his own purposes, provided they are not incurred for illegal 
or immoral purposes, does not affect the principle involved.” 


It seems to me that the decision of the Full Bench was 
concerned only with the question of an action on a promissory 
note. At no time was any question of rights in execution 
under Hindu law discussed.. On the contrary the remarks and 
the observations in the judgment of the learned Chief Justice r 
make it clear that this case was decided on the basis of a right 
of suit and that the discussion of any other right under Hindu 
law was expressly excluded. But the latter question is raised 
in this appeal. This Full Bench decision related to a promissory 
note made by a father and the liability under discussion was 
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the liability ‘of the son to an indorsee in a suit. -We have to’ 
consider here the liability of a member of a trading family not 
in a suit’ but in execution for debts incurred by the manager. 
for the purpose of the trading: family: It is clear from the 
decision of the Full Bench that in a suit it mattersnot what the 
relationship between the maker and the person sought to be made: 
liable is, if the latter’s name is not upon the promissory note. 
There is a further decision of this High Court which is instruc- 
tive. In Krishnan Naidu v. Somi Naidut, Leach, C. J., and 
Krishnaswami Aiyangar, J., had before them an appeal in 
which a question of execution came up for consideration. The 
appellants obtained a money decree against the third-respondent , 
making the third respondent’s sons ‘parties to the suit: The 
suit was on a promissory note executed by the father alone and 
the decree was passed against the father alone, the plaintiff 
deciding not to ask for a decree against the sons, who were 
dismissed from the suit. Notwithstanding this dismissal, the 
Bench held that execution can be levied against the sons’ share 


“in the joint family property on the basis that under Hindu law 


the sons were liable to pay their father’s debts. There was of 
course no question of endorsement of a promissory note in that 
case, but it is a clear case of execution being levied on a person 
in respect of the debt due under a promissory note by the maker 
of that promissory note, although the name of the person on 
whose property execution. was sought to be levied was not upon 
the promissory note. The Bench was largely concerned with 
the consideration of principles of res judicata, but the facts are 
of interest for the reason I have indicated. I derive this from 
that decision, that although under the law relating to negotiable 
instruments and the framing of suits thereon the sons would . 
not be liable in a suit ‘by the payee against the father the sole 
maker nevertheless the result will ultimately be in the circum- 
stances of that case, that, although not liable in the suit, they 
were nevertheless liable in execution under a totally different 
system of law, namely, the Hindu law. 

But, to return to the argument of the learned counsel for 
the. appellant, does the fact that in the case now beforé us the 
promissory note was endorsed alter the position? In M arutha- 
muthu N aicker v. Kadir Badsha Roz wther®, a distinction is made 
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between the indorsee’s remedy on a mere endorsement of the 
note and his remedy on an endorsement transferring the debt 
as well and.complying with the Stamp law. It has been 
naturally a matter for careful consideration as to whether that 
affects the question before us; it seems to me thatit does. The 
absence of such a formal assignment of the debt is no doubt 
fatal to a suit by the indorsee purported to be basedon the debt 
and with which the Hindu law is‘ concerned. It seems to me 
that for the appellant to escape liability we must hold that there 
is no debt due by the manager (he happens to be their natural 
father) te the decree-holder which they are under an obligation 
to pay. In so far asa father and;son are: concerned, a decree 
passed against a father creates a debt prima facie dis- 
chargeable by the sons, Periaswami Mudaliar v. Seetharama 
Chettiar1, see also Mayne’s Hindu,Law, 10th edition, page 420. 
It seems to be established that the judgment against the father 
having created a debt which the son is liable to discharge, the 
consequent proceedings against the son will not be upon the 
judgment but upon the debt created by the decree. But to 
create a debt payable by the son, I think it reasonable to 
suppose that the decree itself must relate to a debt for which he 
is liable. Whether the decree now sought to be executed not 
against the son but against a member of a joint trading family 
did relate to a debt willbe a matter for consideration. So far 
the relationship of a father and son has been discussed. 


So far as the powers of a manager to contract. debts for 
family purposes are concerned it seemsclear that the manager 
of a joint family business has an implied authority to contract 
debts for the ordinary purpose of the family business, and, 
| where such debts have been incurred, the.otherco-parceners are 
liable but only to the extent of their interest in the joint family: 
vide Mayne, 10th edition, pages 449 and 450 for a summary of 
the law. In Venkatanarayana v. S omaraju2, Venkatasubba 
Rao, J., points out that: 


“ There is a legal duty cast upon the son, as upon any other junior co- 
parcener, to discharge a liability incurred by the father in his capacity of 
manager for family purposes, and it is therefore unnecessary on the facts 
is to invoke the doctrine of pious obligation”. 


will be seen that the learned Judge emphasizes that, 
aout the mianager may also be the father, all the junior co- 
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parceners are under a duty to discharge liabilities properly 
incurred by him because of his position as manager. 

I have already indicated that the circumstances of this case 
show that, although the suit is not framed as against the firm, 


‘there is no doubt that it is against the manager for money 


advanced fer the firm. The Full Bench decision in Venkata- 
narayana v. Somaraju}, also held that the principle of repre- 
sentation by the managing member was not confined to immo- 
vable property but to other transactions as well, for instance, 
loans. I have been unable to understand why there should ever 
have been such a distinction. This decision of the Full Bench 
is, I consider, important in this case because it is an authority 
binding on me for the proposition that a Hindu father, by virtue 
of his position as manager, can represent the entire family in 
all transactions, not only with regard to immovable property 
but with regard to other transactions as well; that the decree: 
need not be specifically passed against him as such; and that, 
once a liability is declared to be a family liability, every item 
of the joint family property is bound to satisfy that liability. 


Our attention has been drawn to the decision of this High 
Court in Lakshmana Chettiar v. Muthu Chellia Goundan?2, 
which was not cited to the Full Bench in Venkatanarayana v. 
Somarajui, It appears from the facts of that case that the 
money borrowed was a personal debt and did not concern a 
trading family or an endorsed promissory note but it is evident 
that the learned Judges were reluctant to allow investigations 
in proceedings in execution to be made against persons who are 
not sons or descendants of the judgment-debtor. Where a suit 
is brought by an original payee against an original maker 
there appears to be no difficulty about the legal position of - 
the members of the maker’s family in execution proceed- 
ings; it is argued that the fact that the decree on which 
execution is sought to be levied against the appellant’s property 
is based upon an endorsed promissory note materially affects. 
his liability as a member of his family. 

Except for the decision in Maruthamuthu Naicker v, Kadir 
Badsha Rowther®, and the cases therein cited, no case relating 


to an endorsed promissory note has been brought to our notice 
a en E O ee 
1, (1937) 2 M.L.J. 251: I.L.R. (1937) Mad. 880 (F.B.). 
: 2. (1934) 68 M.1,J. 104. 
3. (1938) 1 M.L.J. 378: LL.R. (1938) Mad. 568:(F.B.). 
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and no case relating to execution on a decree on an endorsed 
, promissory note. As in Maruthamuthu Naicker v. Kadir 
Badsha Rowther1, so in this appeal, the following- facts are 
in my view of vital importance: (1) The promissory note 
was endorsed to Muthuraman Naidu, and, (2) the debt was 
not assigned to Muthuraman Naidu. There is the further 
fact that the element of pious obligation between a father and 
son is absent. 


There is a wealth of authority: 


: “that a decree obtained against a managing member for a debt binding 
on the family can be executed against the shares of the other members”. 
Vide Daulat Ram v. Mehr Chand2, and the numerous cases 
cited by Mayne, 10th Edition, at page 450. 


The question in this appeal therefore seems to be whether 
there is a debt in the hands of the third defendant which the 
plaintiff is bound to pay: In my view, there is not. I consider 
that the general principle laid down in Maruthamuthu Naicker 
v. Kadir Badsha Rowther}, is applicable to this case. No debt 
was ever assigned to Muthuraman Naidu by Thambuswami 
Naidu, the promisor under Ex. VI. It could have been 
assigned, but it was not. By his endorsement and delivery 
Thambuswami Naidu transferred the property in the note to 
Muthuraman Chettiar—S. 50 of the Negotiable Instruments 
Act. The subsequent decree therefore can only have been on 
the note, and not on the debt. There is not therefore in 
_existence any decree based on a debt. Any decree against the 
maker of the note will be as Varadachariar, J., points out in 
Maruthamuthu Naicker v. Kadir Badsha Rowther1, at page 
569, for compensation and not for debt—S. 117 of the 
Negotiable Instruments Act. It seems to me therefore that the 
present decree-holder cannot on the principle that the members 
of this trading family are liable to pay debts properly incurred 
by the manager make their property-liable in execution in 
respect of a decree against the manager not for a debt but for 
a remedy under the provisions of a statute. I see no reason 
to stretch the principles of Hindu law in so far as they relate 
to the liability of persons not parties to suits, nor to extend 
the meaning of the word “debt, J again emphasise that the 





1. (1938) 1 M.L.J. 388: LL.R. (1938) Mad. 568 (F.B.). 
_ 2. (1887) LR. 14 LA. 187: LL.R. 15 Cal. 70 (P.C.). 
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element of pious obligation by a son which seems to have given 
a somewhat comprehensive meaning to the word ‘debt’ is 
abséht inthis appeal. That the payee might, had the plaint 
been correctly.framed or the debt correctly assigned, have been - 
entitled to recover from the plaintiff is no reason for taking 
another view; nor is the possibility that, had there been no 
endorsement, no difficulty would have arisen: for Thambu- 


-swami Naidu to recover. Indeed I consider that the fact that 


‘the plaintiff in the suit on the note preferred other methods is 
areason for a holder of the decree therein being confined 
rigidly to his rights as they work out logically. 

For the above reasons this appeal must be allowed with 
costs here and below. : 

It must follow also that Appeal No. 256 of 1939 will also 
be allowed with costs, which will be limited to the stamp duty 
paid, printing charges and other out of pocket expenses. 

‘Kunhi Raman, J.:—I have had the advantage of perusing 
the judgment just delivered by my learned brother. In stating 
that I concur in the views expressed in it I wish to add a few 
words. 

There is no doubt at all that the decree in O. S. No. 33 of 
1932 was not against a firm represented by Vairavan Chettiar 


as manager, but that it was against the individual Vairavan 


Chettiar. The decree cannot therefore be executed against 
other members of the firm or their properties. 


_ Itis clear from the decision of a Full Bench of this Court 
reported in Maruthamuthu Naicker v. Kadir Badsha Rowther1, 
which is binding on us, that the payee of a promissory note 
executed by the manager of a joint Hindu family may, if he 
wishes to sue, base his suit on the note, in which case, only the 
maker of the note can be made liable, or on the debt, in which 
event, he may seek to make the sons or the other undivided’ 
members of the family of the maker also liable. When how- 
ever, the payee indorses the note to a third party, without 
assigning the debt also to the indorsee, the latter can sue only 
on the note and not on the debt. In the present case, the suit 
was by such an indorsee who did not therefore acquire any | 
wider rights in respect of the debt under the Hinglu law.- The 
decree he obtained was only against the maker of the note, the 


1, (1938) 1 M.L.J. 378: LL.R. (1838) Mad. 568 (F.B.) : 
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cause of action being based purely on the negotiable instru- 
ment. Such a decree cannot obviously be executed against any 
other undivided member of the family of the maker of the 
note. Seeing that the appellant who is the natural son of the 
maker. of the note was given away in adoption to his paternal 
uncle, no question of pious: obligation to discharge the debt 
created by the decree in this case can also arise. 

In the circumstances, I agree that the appeals must be 
allowed as indicated in the judgmerft of my learned brother. 

K. S. . Appeals allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR, JUSTICE SOMAYYA. 


Chandanmal ~. Appellani* (Plaintif — 
Appellant) 
g: “a Sorg 
Rupakula Ramakrishnayya .. Respondents (Defendants 
` and another. 2 and 3—Respondents). 


Contract Act (IX of 1872), S. 23—Consideration for promissory note, 
non-prosecution for cheating—Enforceabtlity of the promissory note. 

In the case of offences specified in S. 345 (2) of the Criminal Procedure 
Code, the matter may be lawfully compounded before it goes to Court and 
a promissory note taken in consideration therefor is notvoid under S. 23 
of the Contract Act and is therefore enforceable. 


Appeal against the decree of the Court of the Subordinate 
Judge of Bezwada in A. S. No. 108 of 1938 preferred against 
the decree of the Court of the District Munsif of Bezwada in 
O. S. No. 51 of 1936. ; ; 

K. Rajah 4iyar and S. Srinivasachari for Appellant. 

K. Bhimasankaram and P. Somasundaram for Respon- 
dents. A 


The Court delivered the following 

JupGmENt.—The plaintiff appeals against the decrees of the 
lower Courts dismissing his suit against the defendants 2 and 3. 
The suit was filed to recover Rs. 2,086-14-6 being the amount 
due under a promissory note (Ex. A) executed by defendants 
l to 3 in favour of the plaintiff. The defence which found 
acceptance in the lower Courts is that the consideration so-far 
as defendan@s 2 and 3 are concerned was the stifling of a 


criminal prosecution against’ the first defendant and therefore 
i eee en 
#S. A. No. 789 of 1939. =, 19th August, 1941. 
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illegal under S. 23 of the Indian Contract Act. Both the 
Courts found against the plaintiff. 


The first defendant pledged certain packages of goods 
representing that they contained bottles of condensed milk and 
‘jeevamrutham’ bottles and borrowed money from the plaintiff. 
The money was not paid and the pledgee took steps to have the 
goods sold. When the packages were opened for the purpose 
of sale, it was found that they contained stones, husk, saw dust, 
waste paper etc. This was clearly a case of cheating. The 
discovery was made on the 19th September, 1935. That even- 
ing the third defendant who isa pleader practising at Masuli- 
patam came to Bezwada and that night there were talks between 
the plaintiff and the defendants. Second defendant is the 
brother of the first and the third defendant is his son-in-law. 
All three took part in the discussion. There was a mediation. 
P. W. 3 and D. W. 4 areadmittedly two of the mediators, who 
took part in the mediation. The result was that at abcut 
6 o’clock next morning, that is, the 20th, Ex. A the suit promis- 
sory note, came into existence which was executed by all the 
three defendants for Rs. 2,050. The promissory note recites 
that a sum of Rs. 2,800 was settled by the mediators to be paid 
in full settlement of all the claims of the plaintiff and that a 
sum of Rs. 750 was paid that day. For the balance of Rs. 2,050, 
the three defendants executed the promissory note. It appears 
that a larger sum than Rs. 2,800 was in fact due. The media- 
tors settled that the plaintiff should give up a portion and be 
content with Rs. 2,800. It also appears that the defendants. 
wanted time to pay; thus acceptance of a smaller sum than 
what was due and giving time for the payment of the sum 
settled were, at any rate, part of the consideration for defen- 
dants 2 and 3 joining in the execution of the promissory note. 
But the question is: was it also a part of the bargain that the 
consideration for defendants 2 and 3 joining in the promissory 
note was that the plaintiff should refrain from prosecuting the 
first defendant and if so, whether it vitiates the promissory 
note altogether as one opposed to public policy? One of the: 
plaintiffs went into the box and swore: 

“ We believed first defendant committed an offence and cheated us . .. - 
We contemplated criminal action against the first defendant hut did not take 
any steps in that direction ..... It was known in the town that the defen- 


dant played mischief. There was talk in the night that defendant No. 1 
should be saved from prosecution by settling the matter that night. We did 
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not take any action thereafter as the matter was settled. We said we would 
give up taking action if defendants-2 and 3 joined in the execution of the 
promissory note. They had nothing to do with the business of the first 
defendant. We would have taken action if defendants 2 and 3 had not join- 
ed in the execution ofthe promissory note. We sought the advice of 
Mr. C. Venkatapayya at that time. .... We never saw defendant No.3 
before.” É 

The evidence of P.W. 3 makes it further clear that defen- 
dants 2 and 3 were asked to join the execution of the promis- 
sory note partly, at any rate, for the purpose of saving the first 
defendant from criminal prosecution. They were not under 
any pre-existing liability. On the evidence therefore the con- 
sideration for defendants 2 and 3 joining in Ex. A is partly, at 
any rate, abstention on the part of the plaintiff from prosecut- 
ing the first defendant. 


The question is whether in such a case the consideration or 
object of the agreement is unlawful within the meaning of 
5, 23 of the Indian Contract Act. The section runs thus: 

“ The consideration or object of an agreement is lawful, unless— 

it is forbidden by law; or 

is of such a nature that, if permitted, it would defeat the provisions of 
any law; or 

is fraudulent; or 

involves or implies injury to the person or property of another; or 

the Court regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an agreement 
is said to be unlawful. Every agreement of which the object or considera- 
tion is unlawful is void.” 

Stifling prosecution is a recognised head of public policy. 
The law is clearly laid down by the Judicial Committee in 
Kaminikumar Basu v. Birendranath Basul, There a prosecu- 
tion for forgery was launched and during the pendency of the 
criminal proceedings, an agreement was entered into, the 
validity of which came up for consideration. The complaint in 
that case was in respect of offences under Ss. 465, 567, 193 and 


194, Indian Penal Code, which are all non-compoundable. The . 


matters were referred to arbitration and the arbitrators deliver- 
ed an award. Subsequent to the award, the parties entered 
into an ekrarnama or agreement embodying the result of the 
“decision of the arbitrators. The criminal proceedings were 
subsequently dropped. The Subordinate Judge held that the 





— ~. 


1. (1930) 59 M.L.J. 82: LE 57 I.A. 117: LL.R. 57 Cal. 1302 (P.C.) 
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object of the arbitration proceedings and of the agreement was 
the securing of the withdrawal of the criminal: proceedings and 
that the consideration was unlawful and void. The High Court 
differed from the Subordinate Judge and held that the refer- 
ence to arbitration was a bona fide one for the settlement of the 
disputes as to title. The High Court further held that as the 
Magistrate dismissed the complaint under S. 203, Criminal 
Procedure Code, it could not be said that the prosecution was 
dropped, implying thereby that the stage at which the prosecu- 
tion could be said to have commenced had not been reached 
within the meaning of the Code of Criminal Procedure. The 
High Court also held that there was no tampering with the 
administration of justice by the complainant and gave a decree 
on the basis of the agreement. On ‘appeal to the Judicial 
Committee it was held that it was immaterial whether the stage 
of prosecution had been reached within the meaning of the 
Criminal Procedure Code or not: 

“Tf it was an implied term of the reference or the ekrarnama that the 
complaint would not be further proceeded with, then in their Lordships’ opi- 
nion the consideration of the reference or the ekrarnama, as the case may be is 
unlawful (see Jones v. Merionethshire Permanent Benefit Building Society®} 
and the award or the ekrarnama was invalid, quite irrespective of the fact 
whether any prosecution in law had been started. .... Ina case of this 
description it is unlikely that it would be expressly stated in the ekrarnama 
that a part of its consideration was an agreement to setile the criminal pro- 
ceedings. It is enough for the defendants to give evidence from which the 
inference necessarily arises that part of the consideration is unlawful. ... . 
Their Lordships have no hesitation in holding that, prior to the execution 


of the ekrarnama, it was an implied though not an expressed term, that in 
consideration of the executants admitting the sliares of the plaintiffs they 


“would not proceed with the charges laid by them against the accused.” 


It is clear from this’ decision that even if part of the con- 
sideration was the undertaking not to proceed with the prose- 
cution, the entire agreement would be illegal. 


Itis urged by Mr. Rajah Aiyar, the learned advocate for the 
appellant, that the offence complained of in the case before the 
Judicial Committee was a non-compoundable one and that in 
this case the offence is not of that nature but is compoundable, 
though if a prosecution has been started, it cannot be compound- 


ed without the leave of the Court. He points out that itis well, 


established that the compounding of a purely privgte complaint 
in which the public is not interested at all, e.g., the case of 





1° (1892) 1 Ch.173. ` 
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- assault is perfectly valid and that-an agreement to pay a sum of 
money in consideration of the prosecution not being started or 
the dropping of the prosecution already started would not 
vitiate the contract. Public policy requires that in cases where 
public interests are involved, the parties should not compound 
the offence. Jn Windhill Local Board ar Health v. Vint, 
Cotton, L.J., says: 


“I do not intend.to enter at all into the question whether ar igreement 
to stifle any prosecution is illegal or not. That does not arise here, because 
this was merely a prosecution ona public matter—a matter which concerned 
the public. It was an interference with the public highway ina very serious 
manner.” | : 


Fry, L.J., observed: 


` “Now, I confess it appears to me that the law upon this point is deter- 
mined by the case of Keir v, Leeman®, That lays down this principle, which 
I take to be one of general application, that where the matters of indictment 
are matters. of public concern, they are not the subject of compromise. To use 
the language of the learned Judge who delivered the judgment in the ‘Court 
of Queen's Bench in Keir v. Leeman?, ‘ these are matters of public con- 
cern, and therefore not legally the subject of a compromise’.” 
Lopes, L.J., observed : 

“ As a general principle, it may be stated that it is the duty of every pro- 
secutor where the public are interested to prosecute either to conviction or 
to acquittal . .. Ifthe offence is ofa public nature no agreement can 
be valid that is s founded on the consideration of stifling a prosecution for it. 
Now, there can be no doubt that in the present case the offence was ofa 
public nature.” 

In a case where a trade mark was alleged to be infringed, 

the Court of Appeal held in Fisher & Co. v. Apollinaris 
Co.,3 that it is not illegal to compound it. James, L. J., 
observed : 

“ This is one of those misdemeanours where the person injured has the 
choice between a civil and a criminal remedy. It was no morea violation 
of the law to accept.an apology in such a case than it would be to compro- 
mise an indictment fora nuisance or for not repairing a highway on the 
terms of the defendants agreeing to remove the nuisance or repair the high- 
way. Offences of this kind are indictable, but it is not against the policy of 
our law to allow the injured person D enter into a compromise with regard 
to them.” : 


The decisions ‘of -the English Courts do not. further eluci- : 


date the matter... :In.each case the Court will have to decide on 


which side of the line the case falls. - oe te 


In India;‘the. Criminal Procedtire. Code, jaga down hat 
offences can be compounded; some are compoundable without 





as 45 oe D. 351. e 2- (1844) 6 Q.B. 308: (1846) 9 Q.B: 371. 
: _ 3. (1875) 10 Ch. Ap.297. +. 
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the permission of the Court; some others are compoundable 
only with the leave of the Court before which a prosecution for 
the offence is pending. Others are not compoundable at all 
In the first class of cases, there is no difficulty in saying thatan ` 
agreement to compound such an offence is lawful, there being 
no law or public policy violated in such a case. } In the case of 
a non-compoundable offence, as pointed out by the Judicial Com- 
mittee in Kaminikumar Basu v. Birendranath Basul, the agree- 
ment is unlawful. The difficulty arises in cases where the 
offences are compoundable with the leave of the Court. Cl. (2) 
of S. 345 obviously refers to a stage where a prosecution is 
already launched and. provides that the offences specified therein 
are compoundable only with the leave of the Court before 
which the prosecution is pending. What is the principle to be 
applied to a cdse where the offence is one falling under S. 345 
(2) but the matter has not yet reached the Court? . That is the 
case which arises for decision here. 

In Veerayya v. Sobhanadri2, a charge was laid for an 
offence under S. 420 of the Indian Penal Code. After the 
prosecution was launched an agreement was entered into, part of 
the consideration being the dropping of the criminal proceed- 
ings and leave of the Court was not obtained for compounding 
the offence. Venkataramana Rao, J., after discussing the 
question whether the object of the transaction was or was not 
the dropping of the prosecution says this on page 478: 


“ There can be no doubt that in this case the offence must be deemed to 
be non-compoundable as the permission of the Court to compound was not 
obtained.” 


It will be noticed that the prosecution had already been 
launched and the case was exactly covered by S. 345 (2) and so 
the offence could not be compounded except with the leave of 
the Court. In the present case, the matter did not. reach the 
Court and therefore S. 345 (2) does not in terms apply. In 
Rajaram v. Charanjilal8, a Bench of the Lahore High Court 
held that where the offence is compoundable with the leave of 
the Court, a compromise during the pendency of a case is 
perfectly lawful. This of’ course is in direct conflict 
with the decision of Venkataramana Rao, J., in the case just 
cited. i e 





1. (1930) 59 M.L.J. 82: L.R. 57 LA. 147 : LL.R. 57 Cal, 1302 (P.C.). 
2. (1936) LL.R. (1937) Mad. 471. 3. A.LR, 1939 Lah. 98, 
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The question therefore reduces itself to this: where the 
matter has’not reached the criminal Court, is there any rule of 
public policy preventing the parties from compounding offences 
specified in 5. 345 (2) of the Criminal Procedure Code? The 
fact that after the matter has reached the Court, leave of the 
Court is necessary does not, in my opinion solve the difficulty. 
Is the offence of cheating of such a nature that an agreement 
to compound it before the matter reaches the Court is illegal 
and void? Suppose the parties desire to compound an offence 
of cheating involving a few rupees. Is it necessary for them to 
file a complaint, place the agreement before the Court and then 
alone compound it? That means that a complainant who is no 
longer desirous of prosecuting must file a complaint; else the 
agreement which he enters into by which he secures reparation 
for the pecuniary loss sustained by him will be invalid. Both 
parties agree that there should be no prosecution; yet the com- 
plainant must launch the prosecution and then seek the permis- 
sion of the Court, thus breaking the agreement. The whole 
thing is reduced to a farce. 


In a case where a man is cheated of a few rupees, how are 
the public interests so much involved as to prevent the parties 
from adjusting the matter? Extreme cases on both sides of 
the line may be put. But after giving the matter my best con- 
sideration, I hold that in the case of offences specified in S. 345 
(2), Criminal Procedure Code, the matter may be lawfully 
‘compounded before it goes to Court. 


After a prosecution is launched, S. 345 (2) expressly 
provides that these offences are compoundable. only with the 
leave of the Court. In such a case, an agreement to compound 


. it without the leave of the Court would if permitted defeat the 


provisions of S. 345 (2) of the Criminal Procedure Code, ‘and 
hence void under the second. paragraph of S. 23 of ‘the Indian 
Contract Act. 


I therefore reverse the decision of both the lower Courts 
and decree the suit as prayed for with costs Wrong RO UE: 


Leave to appeal i is granted. TT. i | 
K.S. ia a ee ae Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : — MR, JUSTICE VENKATARAMANA Rao AND MR. 
JUSTICE HORWILL. 


Nadiminti Satyanarayanamurthi .. Appellant* (Petitioner) 
v. . 4 
Malluri Papayya and another .. Respondents  (Respon- 
dents—Decree-holder- 
-defendant.) 


Provincial Insolvency Act (V of 1920), S.28 (4)—Construction—Decree 
for costs in insolvent’s favour after date of adjudication—Transfer of decree 
for value—Transferee applying to Court to be recognised under O. 2), r. 16 
—Whether decree vested in Official Receiver because of adjudication on an 
earlier date—English and Indian law as to vesting during insolvency. 

Under S. 28 (4) of the Provincial Insolvency Act all property acquired 
by an insolvent subsequent to the date of adjudication and before discharge 
vests in the Official Receiver, the moment the acquisition is made. It is not 
permissible, in construing the section, to invoke any doctrine of intervention 
by the Receiver and to hold that till he intervenes there is no vesting of such 
property in him and dealings with it by the insolvent will be valid. A trans- 
fer, therefore, by the insolvent in favour of a person dealing with him bona 
fide and for value of such property is not valid. The doctrine of Cohen v. 
Mitchell (1890) 25 Q.B. 262, does not apply to cases arising under S. 28 (4). 

Where the transferee of a decree for costs passed in favour of an in- 
solvent after adjudication and before discharge applied under O. 21, r. 16, 
C. P. Code for recognition of the transfer with a view to execute it against 
the property of the judgment-debtor and the Court refused to recognise the 
transfer, on the question whether the transfer was valid in the circum- 
stances, 

Held, that the decree for costs vested in the Official Receiver the 
moment it was passed and that he was the only person entitled to transfer 
it, and the transfer in question was therefore invalid. 

Kalachand Banerjee v. Jagannath Marwari, (1927) 52M.L.J. 734: L.R.. 
54 I.A. 190: I.L.R. 54 Cal. 595 (P.C.) followed. 


Appeal against the order of the Court of the Subordinate 


Judge of Amalapuram dated 2nd August, 1937 and made in 
E. P. No. 108 of 1936 in O. S. No. 1 of 1927. 


M. S. Ramachandra Rao for Appellant. 
K. Ramamurti and K. Someswara Rao for Respondents. 
The Court delivered the following 


JupeMENT.—This is an appeal from the order of the 
learned Subordinate Judge of Amalapuram dismissing an 
application by a transferee decree-holder under Q. 21, r. 16 to 
recognise the transfer of the decree in his favour and to. 
ana aa 

* C, M. A. No. 365 of 1938. 31st January, 1941, 
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execute it against the judgment-debtor’s property. The decree 
that was transferred was a decree for costs in favour of an un- 
discharged insolvent. He obtained the decree after the order 
of adjudication under the following circumstances. The ‘order 
adjudging the transferor insolvent was passed in 1923. On a 
mortgage executed by him before the adjudication a suit was 
instituted in 1927 being O. S. No. 1 of 1927 on the file of the 
Subordinate Judge’s Court, Amalapuram. An ex parte decree 
was passed against him and he sought to set aside that decree. 
The learned Subordinate Judge who heard the application dis- 
missed it on the ground that he had no right to present the 
application because he was an undischarged insolvent and the 
right to redeem vested in the Official Receiver. Against the 
said order an appeal was presented to the High Court. Their 
Lordships Reilly and Anantakrishna Aiyar, JJ., took the view 
that though the insolvent was not a necessary party to the suit, 
yet as the plaintiff therein chose to make him a party, he was 
entitled to be heard on his petition to get costs at least for 
having been unnecessarily impleaded. But since nothing would 
be gained by getting the suit heard, they did not go into the 
merits‘ whether he had sufficient reason for not appearing on 
the date of the trial and dismissed the appeal. They however 
directed the plaintiff to pay the costs of the insolvent in the 
appeal and in the application out of which the said appeal 
arose. It was this decree for costs that was transferred in 
favour of the appellant transferee decree-holder. 

The ground on which the Subordinate Judge declined to. 
recognise the transfer was that under S. 28 (4) of the Pro- 
vincial Insolvency Act the decree vested in the Official Receiver 
“and the insolvent was not competent to transfer it. He 
followed a decision of this Court reported in Lingayya v. Ven- 
katapathy1. It was a decision of our learned brother Pandrang 
Row, J. In that case the insolvent succeeded to certain pro- 
perty as reversioner subsequent to the date of the order of 
adjudication and before his discharge. He sold the property to 
the plaintiff in that case who sued to recover possession on the 
strength of the said sale deed. The suit was dismissed on the 
ground that the property vested in the Official Receiver and 
that the inselvent had no title to convey. It was contended 
before Pandrang Row, J., that the dismissal was improper on 





1. APR. 1935 Mad, 694. 
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the ground that inasmuch as the Official Receiver did not 
intervene, the insolvent had title to convey relying on the deci- 
sion in Cohen v. Mitchell,1 but the learned Judge took the view 
that the doctrine of Cohen v. Mitchell,1 did not apply to cases 
arising under S. 28 (4) of the Provincial Insolvency Act and 
in coming to this conclusion he relied on the decision of the 
Privy Council in Kalachand Banerjee v. Jagannath Marwari.2 
It is contended by Mr, Ramachandra Rao before us that 
this view is wrong, that the rule of English law as laid down 
in Cohen v. Mitchell,* namely: 

“Until the trustee intervenes all transactions by a bankrupt after his 
bankruptcy with any person dealing with him bona fide and for value, in res- 
pect of his after-acquired property, whether with or without knowledge of 
the bankruptcy, are valid against the trustee”, 
has been applied to cases in India arising both under the 
Presidency Towns Insolvency Act and the Provincial Insol- 
vency Act and if that rule is given effect to, the transfer in 
favour of his client ought to be recognised. He relied also on 
a number of cases including the latest Full Bench decision of 
this Court reported in Sobhanadri v. Nagayya,3 with which we 
shall presently deal. 


The question therefore is how far this contention is 
tenable. S. 28 (4) of the Provincial Insolvency Act runs thus; 
“All property which is acquired by or devolves on the insolvent after the 
date of an order of adjudication and before his discharge shall forthwith 
vest in the Court or receiver”. 
Unfettered by authority and on the plain language of the 
section all property acquired by an insolvent subsequent to the 
date of adjudication and before his discharge vests in the 
Official Receiver the moment the acquisition was made. The 
word ‘forthwith’ in the section leaves no room for any other 
interpretation. S. 28 (4) of the Provincial Insolvency Act (V 
of 1920) which governs this case is almost identical in 
language with S. 16 (4) of the Provincial Insolvency Act (II 
of 1907). It runs thus: 
“ All such property as may be acquired by or devolve on the insolvent 


after the date of an order of adjudication and before his discharge shall 
forthwith vest in the'Court or receiver”, 





| | 
1. (1890) 25 Q.B. 262. 
2. (1927) 52 M.L.J. 734: L.R. 54 LA. 190: LL.R. 54 Cal, 595 (P.C.). 
3. (1938) 1 M.L.J. 413: 1.L.R. (1938) Mad. 578 (F.B.). 
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Lord Salvesen in delivering the judgment of the Judicial 
.Committee in Kalachand Banerjee’ v. Jagannath Marwart', 
| interpreted the section thus: 

“This provision is perfectly clear. The moment the inheritance devolved 
on the insolvent Amulya, who was still yundischarged, it vested in the Recei- 
ver already appointed and he alone was entitled to deal with the equity of 
redemption.” 

(The italics are ours). Later on he remarked thus: 
“The Court only acts through a Receiver, and any estate acquired by or 


devolving on an insolvent is vested in him as from the date of acquisition or 


devolution whatever the date of the Receiver’s actual appointment.” 

The question in that case arose thus: There was a suit 
in January, 1915 for foreclosure instituted against one 
Tara Prasanna Bose whose son the insolvent was. The 
suit was subsequent to the adjudication in insolvency, namely, 
21st February, 1914. There was a compromise entered into 
between Tara Prasanna Bose and the mortgagees and the deed 
of compromise was filed on the 6th March, 1915. Under the 
deed of compromise time was given for the payment of the 
mortgage debt and in default of payrnent on the due date the 
mortgage was to be foreclosed. Before any decree could be 
passed “in terms of the compromise Tara Prasanna Bose died 
leaving the insolvent as his sole heir. Thus the equity of 
redemption devolved by inheritance on the insolvent. The 
mortgagees brought the insolvent on record who ratified the 
compromise and obtained a preliminary decree on the 15th 
March, 1916. The Official Receiver put in applications, to set 
aside the decree but they were rejected and a final decree was 
passed. Thereupon the Receiver instituted a suit to set aside 
the said decrees and for redemption. Their Lordships of the 
Privy Council held that he was entitled to do so. After placing 
the above interpretation on S. 16 (4) of the Provincial Insol- 
vency Act, 1907 their Lordships observed as follows: 


“The latter alone (that is, the Official Receiver) is entitled to transact im 
regard to it and he and not the insolvent has the sole interest in the subject 
matter of the suit. To him, therefore, must be given the opportunity of 
redeeming the property”. (The italics are ours). 


Therefore this decision is absolutely clear on the point, viz., 
the property from the moment of its acquisition vests 
only in the Receiver and he is the person having the sole interest 
therein competent to deal with it thus excluding the idea of any 


property vesting in the insolvent at all and leaving no scope for 
a RS a gamana NGA aa pandan 
1. (1927) 52 M.L.J. 734: L.R. 54 I.A. 190: I.L.R. 54 Cal. 595 (P.C.). 
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any theory of intervention., Since the decision in Kalachand 
Banerjee v. Jagannath Marwari, the question was considered 
by both the Bombay and Allahabad High Courts and they. 
reached the same conclusion. In Girikant Shivlal v. Vadilal 
Vrijlal2, Beaumont, C. J., remarked: 


“Unless we disregard altogether, the word ‘forthwith’ we cannot say 
that the property did not vest until the receivers intervened.” 


Wadia, J., whoconcurred with him observed that this view 


‘was confirmed by the said decision of the Privy Council. To 


a similar effect are the observations of Sulaiman, C. J., in the 
Full Bench decision.in Abdul Rahman v. Nihal Chand3. The 
Lahore and Rangoon High Courts have taken the same view 
and they rely on the plain language of the section (vide 
Diwan Chand v. Manak Chand4, and Ma Phaw v. Maung Ba 
Thaw). It must be noticed that though the Diwan Chand 
v. Manak Chand4, case was after the decision of the Privy 
Council, no reference was made to it. The preponderance of 
opinion is thus in favour of the view that it is not permis- 
sible to invoke any doctrine of intervention in construing the 
plain language of S. 28 (4). Mr. Ramachandra Rao contends 
that the Provincial Insolvency Act is based on the English 
Bankruptcy Act and that S. 28 (4) must be read in the light 
of the English decisions and therefore subject to the rule laid 
down in Cohen v. Mitchell6. He placed considerable reliance 
on Ramanatha Aiyar v. Nagendra Aiyar’, and Jagadish Narain 
Singh v. Mussammat Ramsakal Kuer®, which applied the said 
tule. To test the soundness of this contention we think it 
necessary to briefly advert to the relevant provisions of English 
law and to the cases based thereon. Cohen v. Mitchell6, was 
decided under the English Bankruptcy Act of 1883. The. 
relevant provisions of the said Act are Ss. 44 and 54. Portions 
of the said sections so far as material to the present case run 
thus: 


‘44. The property of the bankrupt divisible amongst his creditors, and 
in this Act referred to as the property of the bankrupt....... shall com- 
prise the following particulars : 


(i) All such property as may belong to or be vested in the bankrupt at 





1. (1927) 52 M_L.J. 734: L.R. 54 LA. 190: LL.R. 54 Cal. 595 (P.C.). 


2. (1935) LL.R. 60 Bom. 141. 3. (1935) I.L.R. 58 Au. 132 (F.B,). 
4. (1934) LL.R. 16 Lah. 392. 5. (1926) I.L.R. 4 Rang. 125. 


6. (1890) 25 Q.B. 262. 7, (923) 45 M.L.J. 827. 
1. . & (1928) LL.R, 8 Pat. 478. 
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the commencement of the bankruptcy or may be acquired by or devolve on 
him before the discharge. ...... .” 

“54, (1) Until a trustee is appointed the Official Receiver shall be the 
trustee for the purposes of this Act, and immediately on a debtor being 
adjudged bankrupt, the property of the bankrupt shall vest in the trustee. 

(2) On the appointment of a trustee the property shall forthwith pass 
to and vest in the trustee appointed.” 

In Cohen v. Mitchell, the facts were as follows. The 
bankrupt before he obtained his discharge was carrying on 
business in buying and selling agricultural machines. He had 


a right of action for damages against a person who wrongfully: 


took possession of some of the machines. He sued the wrong- 
doer and obtained judgment for damages. After the action 
was commenced the bankrupt assigned his right of action to the 
plaintiff. After the judgment was recovered the trustee in 
bankruptcy intervened and claimed to recover the amount. The 
question was whether the plaintiff or the trustee was entitled 
to do so. The plaintiff was held entitled to recover. Lord 
Esher proceeded on the admission of the counsel in the case 
and on prior authorities particularly Herbert v. Sayer? and Ex 
parte Dewhurst. Fry L. J., dealt with the provisions of the 
statute and remarked thus: 

“Tf one merely confined one’s attention to the words of the section, the 
teader might suppose that both those kinds of property vested absolutely in 
the trustee—vested imhim in precisely the same manner. But the incon- 
venience of such a conclusion has been apparent not only from the present 
statute, but from many statutes which have preceded it, which contain 
substantially the same language”. 

After so remarking he observed that there was no difficulty 
in divesting out of the bankrupt and vesting in the trustee the 
whole of the property that belonged to the bankrupt at the 
‘commencement of the bankruptcy but there was the greatest 
difficulty in supposing so with reference to the subsequently- 
acquired property, but that difficulty had been met by establish- 
ing a distinction and recognising that in the case of 
subsequently-acquired property it vests in the trustee absolutely 
from the moment of intervention and the bankrupt takes 
some kind of interest therein. He followed Herbert v. Sayer?. 
‘The decision in Cohen v. Mitchell}, therefore proceeded wholly 
.on prior authority based as it was stated on substantially the 
same language of the’ Acts prior to the Bankruptcy Act of 
1. (1890) 25 Q.B. 262. 


2. (1844) 5 Q.B. 965: 114 E.R. 1512, 
3. (1873) L&w Rep. 7.Ch. 185. 
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1883. If one might say with respect to the eminent Judges 
who dealt with the Bankruptcy enactments in England the ' 
language might afford scope for the above interpretation based 
on the argument ab inconvenienti. But if the language .is so 
worded as to vest eo instanti the acquisition was made, it 
would not be possible to apply this argument. And the effect 
of the language may well be to exclude the theory of interven- 
tion. This is clear from the following observations of Tindal 
C. J., in Herbert v. Sayer}, at p. 1518: 

“The effect of the statutory enactments may be, either to transfer 
immediately such property or contracts from the bankrupt to the assignees, 
vesting the property in the bankrupt for an instant only, or to give the as- 
signees the beneficial interest and to make the bankrupt acquire property 
or contract for their benefit only, in the nature of an agent. The cases 
accord with the latter construction of the statute; and it is most consistent 
with convenience; for otherwise there would be no protection to persons. 
dealing with an uncertificated bankrupt”. 

Let us now turn to the consideration of the language of 
Ss. 44 and 54 of the English Bankruptcy Act of 1883. What 
S. 54 says is: : 

“Immediately ona debtor being adjudged bankrupt the property of the 

bankrupt shall vest in the trustee”. 
The property of the bankrupt is defined in 5. 44 (1) as 
including subsequently-acquired property. As Fry, L.J., 
pointed out in Cohen v. Mitchell2, there is no difficulty in the 
property existing on the date of the bankruptcy being divested 
out of the bankrupt and vesting in the trustee immediately on 
a debtor being adjudged insolvent because it follows from the 
plain language of the section; but immediately on the debtor 
being adjudged insolvent the future property cannot vest 
because the property has to be got or acquired and the word 
“immediately” has prima facie reference to the moment of 
adjudication. S. 54 (2) only provides that as and when the 
trustee is appointed (vide S. 21 of the same Act) the property 
will pass from the Receiver to the trustee. Thus it was possi- 
ble to give effect to the argument based on inconvenience and 
hardship. But the language of S. 28 (4) is explicit and 
unambiguous and to use the expression of Tindal, C. J., in 
Herbert v. Sayer}, transfers immediately the property from the 


insolvent to the Official Receiver. . 





, (1844) 5 Q.B. 965: 114 E.R. 1512. 
2. (1890) 25 Q.B. %2. 
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Though the rule as laid down in Herbert v. Sayer! and 
Cohen v. Mitchell? was wide enough to cover realty and person- 
alty and the reason of the rule might well apply to both, when 
the question arose as to subsequently-acquired realty, Chitty, J., 
declined to apply it—In re New Land Development Association 
and Gray3,—and the decision of Chitty, J., was followed in 
later cases until Parliament intervened and enacted S. 47 of the 
Bankruptcy Act of 1914. Thus the Englisb law up to 1914 
was that in the case ‘of realty the moment it was acquired it 
vested in the trustee, whereas in the case of personalty it did 
not vest in him until he intervened. The reason assigned by 
Lindley, L.J., in the course of the argument for this distinction 
was “the real estate passes by conveyance and not by delivery.” 
Even if this is the basis of the rule, the decree in the present 
case requires a conveyance and the decree cannot therefore vest 
in the insolvent. 


There is no distinction between realty and personalty in 
Indian law; either the principle of simultaneous vesting or that 
of vesting being deferred until intervention must apply to both. 


We shall now briefly examine the insolvency law in India 
and see if the Legislature intended to incorporate the English 
rule and if so, how far it has succeeded in doing so. Up to 
1909 in Presidency Towns and Rangoon the law as to insol- 
vency was governed by 11 and 12 Vict., Ch. XXI and so far as 
the Provincial Insolvency Act is concerned, up to 1907 the law 
was regulated by the provisions contained in the various Civil 
Procedure Codes enacted from time to time and they were very 
limited in scope. The provision relating to the vesting of 
property in 11 and 12 Vict. was section 7 and the portion of the 
said section relevant for discussion ran thus: 


“All future estate, right, title, interest and trust of the said petitioner 
in or to any real or personal estate or effects .... which, may revert, be 
devised or bequeathed or come to him... . do vest in the Official Assignee 
for the time being of the said Court”. . 


Their Lordships of the Privy Council placed the following 
interpretation in Moses Kerakoose v. Benjamin Brooks#: 
“Under the. statute, 11 and 12 Vict. c.21, the Assignee has a right to 


the subsequently-acquired property of an insolvent, unless the insolvent has 
obtained a certificate and discharge; but the Assignee’s right to the subse- 
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s 4. (1860) 8 M.I.A. 339 at pages 355 and 356. 
106 f 
d 


Satya- 
narayana- 
murthi 


Ve 
Pappayya. 


Satya- 
narayana- 
murthi 
v 


` Pappayya. 


842 THE MADRAS LAW JOURNAL REPORTS. [1941 


quently-acquired property is subject to' two qualifications. In the first place, 
if the insolvent has acquired property subject to liens and obligations then 
any property taken by the Assignee under the state of things is taken subject 
to those charges and equities which effect the property in the hands of the 
insolvent. The second qualification is this, that if the insolvent carries on 
trade at a subsequent period, with the assent of the Assignee of the estate 
under the Insolvent Act, in the first instance the property which is acquired 
in the subsequent trade will be subject in equity to the charge of the credi- 
tors in that trade, in priority to the claim of the Assignee under the first 
insolvency”. 

It will thus be seen that the interprétation placed by their 
Lordships would apply both to real and personal property and 
the property would vest in the Assignee as and when acquired 
subject to the two qualifications mentioned by their Lordships. 
So far as the first qualification is concerned, it is clear that the 
acquisition when made must be subject to the lien or charge. 
In regard to the second qualification the doctrine of acquiescence 
or estoppel on the part of the Official Assignee would apply and 
no question of intervention was suggested by their Lordships 
of the Privy Council in regard to the vesting. In Rowlandson 
v. Champion}, a question arose whether the mortgage of a 
subsequently-acquired property was valid as against the Official 
Assignee. Collins,-C. J., held it was valid applying the case of 
Cohen v. Miichell2, in construing section 7 of the said Act. 
But on appeal, Best, J., took the view that in order to be binding 
on the Official Assignee the charge on the after-acquired pro- 
perty must come within the scope of one or the other of two 
qualifications stated in Moses Kerakoose v. Benjamin Brooks8, 
and Cohen v. Mitchell, was merely an authority for the pro- 
position: 

“That when an insolvent is allowed to carry on trade or other business, 
the Official Assignees’ assent thereto (required under the second of the two 
qualifications mentioned in Moses Kerakoose v. Benjamin Brooks*), will be 
presumed up to such time as he may intervene”. 

Muttuswami -Aiyar, J., was of the view that the language 
of S. 7 threw no light on the point beyond the fact that the 
word ‘vest’ was used with reference to both kinds of property, 
that he saw no substantial difference on the point between the 
Indian Insolvency Act and the English Bankruptcy Act, that 
the English cases dealt with the question as one of reasonable 
construction and that the whole of the reasoning was applicable 
ere a A A aa a a a KN nin 
1. (1893) IL.R. 17 Mad: 21, 
2. (1890) 25 Q.B. 262. 
3. (1860) 8 M.I.A. 339 at Rages 355 and 356. 
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under the Indian Insolvency Act and that as the rule in Cohen 
-v. Mitchell, was qualified with reference to real property by 
the decision in In. re New Land Development Association 
and  Gray?, following the later decision he would held 
the mortgage to be invalid. In Sriramulu Naidu v. 
Andalammals, White, C.J., and Subramania Aiyar, J., took a 
view different from both Best, J., and Muttuswami Aiyar, J. 
They held that the rule in Cohen v. Mitchell1, would apply to 
both moveable and immoveable property and that, as in the 
case they were dealing with, the Official Assignee had not 
intervened, the plaintiff, an undischarged insolvent was held 
entitled to maintain the suit for partition and recovery of his 
share of the property which had dovolved on him by inheri- 
tance subsequent to the date of adjudication. 

It was in this state of the law the Presidency Towns 
Insolvency Act was passed in 1909. It was based on the 
Bankruptcy Acts of 1883 and 1890. Its provisions Ss, 17 and 
52 which relate to vesting are almost identical in language with 
Ss. 44 and 54 of the Bankrutpcy Act of 1883. The question 
therefore would be whether in interpreting the said provisions 
Of the Presidency Towns Insolvency Act the view in Sriramulu 
Naidu v. Andalammal’, or the view of Best, J., or Muttuswami 

Aiyar, J., in Rowlandson v. Champion’, is to be followed. 

_ So far as the Provincial Insolvency Act is concerned, the 
only provision as’ to vesting before 1907 was contained in 
S. 354 of the Civil Procedure Code, 1882, namely: 

“ Every order under S. 351... . shall operate and vest in the receiver 
“all the insolvent’s property”. 
In 1907, i.e, two years earlier than the passing of the 
Presidency Towns Insolvency Act, Act III of 1907 was passed 
“for placing the law of insolvency in the moffussil -on a satisfac- 
tory basis. In regard to the provisions asto vesting instead of 
adopting the language of Ss. 44 and ‘54 of the English Bank- 
ruptcy Act, 1883, as was done in the case of the Presidency 
Towns Insolvency Act, S. 16 was enacted which contains a 
specific provision by: way-of Cl. 4 separately as to vesting of 
subsequently-acquired property thus leaving no scope for any 
other construction than. what the language according to its 
i amaranggana aaa aa aaa aaa aaa 
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plain meaning would warrant and which construction was 
placed by the Privy Council in Kalachand Banerjee v. Jagan- 
nath Marwaril, Why this distinction was made between the 
two Acts it is not possible to understand. Certain provisions 
of this Act were amended in 1914 (Amending Act X of 1914) 
the year in which the English Bankruptcy Act of 1914 was 
passed enacting S. 47 of the Act adopting the principle of 
Cohen v. Mitchell2, both in regard to realty and personalty and 
yet no provision corresponding to S. 47 was enacted nor even 
in 1920 when Act V of 1920 was passed. It is not for the 
Court to divine the reason why the Legislature did not think it 
fit to do so. The Court is only bound to consider the enact- 
ment as it stands uninfluenced by any consideration of what the 
English law is. It was contended before us that as the pro- 
visions of the Presidency Towns Insolvency Act are being 
construed in the light of the English decisions the Legislature 
could not have meant to enact a different law for the moffussil 
and a different construction would lead to hardship and incon- 
venience. As we have pointed out what the rule of English 
law to be applied to those sections is itself a matter of doubt. 
The argument ab inconvenienti which found favour in English 
Courts is of no use when the language of a statute is plain. 
As stated in Craies’ Statute Law at page 87: 


“The argument ab inconvenienti is only admissible in construction where 
the meaning of the statute is obscure. Where the language is explicit, its. 
consequences are for Parliament, and not for the Courts, to consider. In 
such a case the suffering citizen must appeal for relief to the lawgiver, and 
not to the lawyer”. 


In Abdul Kadir v. Somasundaram Chettiar’, the learned 
Judges followed Sriramulu Naidu v. Andalammalt, a decision 
based on 11 and 12 Victoria remarking that they saw no reason 
why they should not follow the principle laid down in that case 
and that no authority had been cited to show to the contrary. 
We have already pointed out the difference of view in regard 
to the interpretation of S. 7 of. that Act. Jagadish Narain 
Singh v. Mst. Ramsakal Kuer®, does not carry the matter any 


1. (1927) 52 M.L.J. 734: L.R. 54 I.A. 190: LL.R. 54 Cal. 595 (P.C.). 
2. (1890) 25 Q.B. 262. 
3. (1922) 43 M.L.J, 467: LL.R. 45 Mad. 827. 
4, (1906) 17 M.L.J. 14: LER, 30 Mad. 145. 
5. (1928) I.L.R.8 Pat. 478. 
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further. Both these decisions were before the Privy Council 
decision in Kalachand Banerjee v. Jagannath Marwarit. With 
due respect the interpretation placed by the learned Judges in 
the said decisions can no longer be tenable in view of the clear 
pronouncement of their Lordships of the Privy Council which 
we, feel bound to follow. The learned Judges in the Full 
Bench decision in Sobhanadri v. Nagayya2, thought it unneces- 
sary to go into this question and left it open as in that case the 
Official Assignee intervened and the property vested in him and 
not in the bankrupt. 


We have therefore come to the conclusion that the decree 
for costs vested in the Official Receiver the moment it was 
passed and that he was the only person entitled to transfer it 
and the transfer in question is therefore invalid. In the result 
the appeal fails and is dismissed with costs. 

K.C. < Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Insolvency Jurisdiction. ] l 
PRESENT — MR, JUSTICE KrisHNASWAMY AIYANGAR. 
P. D. Curtis, an insolvent .. Applicant* (Petitioner). 


Presidency Towns Insolvency Act (III of 1909), S. 60—~Allocation order 
Payment for 34 months—Application for revocation—Civil Procedure 
Code, S. 60—A pplicability of. 


When a Court passes an order under S. 600f the Presidency Towns 
Insolvency Act, directing an insolvent to pay an allocation, it neither in fact 
nor in form directs the attachment of the property of the insolvent and 
hence S. 60 of the Code of Civil Procedure cannot he invoked for the pur- 
pose of enabling the insolvent to get rid of the liability placed upon him by 
the order under S. 60 of the Presidency Towns Insolvency Act. 


S.J.S. Fernandes for Applicant. 
Official Assignee (V. Thyagar ajan) in person. 
The Court delivered the following 


JUDGMENT :—This is an application taken out by the insol- 
vent for an order for the following reliefs: 


(i) for an order to revoke the order attaching the insol- 
vent’s salary, 





1. (1927) 52 M.L.J. 734: 541.A. 190: LL.R.'54 Cal. 595 (P.C.). 
2. (1938) 1 M.L.J. 413: LL.R. (1938) Mad. 578 (F.B.). 

* Appin. No. 202 of 1941 in e hs 

I. P. No. 159 of 1938. Hee 4th August, 1941. 
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(41) for the refund of the amounts of allocation recovered 
beyond a total period of two years, and 


(tii) for the suspension of the allocation ordered for a 
month pending disposal of the present application. 


The Insolvent in this case was by an order made by this 
Court in July, 1938 directed to pay an allocation of Rs. 25 which 
was subsequently increased by an order dated 9th April, 1940 to 
Rs. 125. On 22nd October, 1940 the allocation was reduced to 
Rs. 100. These orders were duly communicated to the insolvent 
who has in all paid allocation for 34 months. The insolvent now 
applies for a revocation of the allocation order not by virtue 
of any provision contained in the Presidency Towns Insolvency 
Act, but under the provisions of S. 60, Civil Procedure Code re- 
lating to attachments. The applicant’s learned counsel relies on 
S. 60 (1) (i) which fixes the limit for the portion of the salary 
of a public officer or a servant of a railway company or local 
authority, liable to be attached. There is a proviso to this 
clause which gays that: 

“Where the whole or any part of the portion of such salary liable to 
attachment has been under attachment, whether continuously or intermittent- 
ly for a total period of twenty-four months, such portion shall be exempt 
from attachment until the expiry of a further period of twelve months and 
where such attachment has heen made in execution of one and the same 
decree, shall be finally exempt from attachment in execution of that decree”. 
It is on this clause that the applicant relies in support of 
his contention. It is not however suggested that S. 60, Civil 
Procedure Code applies in terms to the present case. But it 
is argued that S. 60, Civil Procedure Code and S. 60 of the 
Presidency Towns Insolvency Act must be read together; even 
doing so, I do not see how it helps. For S. 60 of the Presidency 
Towns Insolvency Act is not at all concerned with attachments. 
Sub-S. (2) under which the orders against the insolvent were 
made is concerned with the jurisdiction of the Court to make an 
order for the appropriation of an insolvent’s salary and income 
to the extent to which it is liable to attachment in execution of a 
decree or of any portion thereof. When a Court makes an order 
under S. 60, it does neither in fact nor in form direct the attach- 
ment of the property of the insolvent; and I am unable to see how 
S. 60, Civil Procedure Code can be invoked’ for the purpose of 
enabling the applicant to get rid of a liability placed upon him 
by an order under S. 60 of the Presidency Towns Insolvency 
Act. There is no justification for either prayer No. 1 or 
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prayer ie 2. Nor can I see any merit in prayer No. 3. The 

insolvent has had all his salary except the portion appropriated. 

I am not therefore satisfied that there should be any suspen- 

sion of the order of allocation. The application is dismissed. 
Leave refused. 


K.C. . Application dismissed. 


.IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Insolvency Jurisdiction. ] 
PRESENT :— MR. JUSTICE KRISHNASWAMY AIYANGAR. 
T. N. Panchapakesa Aiyar, an insolvent, In re. 


Presidency Towns Insolvency Act (III of 1909), S. 31—One of the 
creditors prevented by fraud from having her share of the dividends— 
Distribution not proper—Remedy of payment by the other creditors towards 
making the amount to the unpaid creditor good. 

Where one of the creditors of an insolvent was prevented from receiv- 


ing her share of the dividend owing toa fraud practised’ upon the Court by 
the insolvent, 





Held, that the payment to the other creditors in the circumstances could 
not be held to be duly made within the meaning ofthat expression in S. 31 of 
the Presidency Towns Insolvency Act, and that the creditors who had receiv- 
ed dividends from the Official Assignee should pay back into his hands such 
amounts as were necessary to make up the proper dividend payable on the 


amount of the admitted claim to the creditor who had been wrongly denied 
participation. 


S. Venkatarama Aiyar, V. Srinivasan and S. A 
for Creditors. 

The Official Assignee (V. Thyagarajan) in person. 

The Court delivered the following 

JUDGMENT.—-Prayer (c) is the only outstanding matter to 
be dealt with. The applicant who has been found to be a 
creditor was denied participation in the dividend by reason of a 


fraud practised upon the Court by the insolvent. It was repre- . 


sented that the applicant had agreed to have her rights post- 
poned to those of the other creditors and that she was a major 
at the time. It is clear that she was not a major at the time 
and there is reason to think that the learned advocate who 
purported to act for her proceeded upon a mistake of fact in 
making such a representation to the Court. In these circum- 
stances I hojd that the payment of dividends to the other 
creditors cannot be held to have been duly made within the 





* Appin. No. 122 of 1940. ° 
I P. No. 123 of 1932. 21st July, 1941. 
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meaning of the expression in S. 31 of the Presidency Towns 
Insolvency Act. The creditors who received dividends from 
the Official Assignee shall pay back into his hands such amount 
each as is necessary to make up the proper dividend payable to 
the applicant on the amount of her admitted claim. The 
creditors in the list herewith appended will pay to the Official 
Assignee the several sums set out against their names respec- 
tively making a total of Rs. 932-1-9 which I understand will be . 
sufficient to pay Rs. 0-4-3 in the rupee tovall the creditors 
including the applicant. | ; 
K.C. Ordered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;— MR. JUSTICE WADSWORTH AND MR. JusTICE 
PATANJALI SASTRI. 


Dosapati Ramayya_ - «. Petitioner* (Defendant) 
v. 
Pattam Anjayya .» Respondent (Plaintiff). 


Limitation Act (IX of-1908), Ss: 19 and 20—Open payment endorsed on 
promissory note insufficient as ‘payment of interest as such! under S. 20— 
Sufficiency as acknowledgment under S. 19 of the subsistence of the debt. 

When towards a bond under which a considerable sum is due the debtor 
makes a payment which is clearly less than the balance due, accompanying 
that payment with an endorsement to the effect that it is “towards the debt 
in the bond” or “towards the note”, it is legitimate to read the words of that 
endorsement together with the substance of the document upon which the 
endorsement was made and infer from the circumstances the fact that the 
writing of this endorsement is an acknowledgment of the subsistence of 
the debt after the payment endorsed though such payment cannot avail the 
creditor under S, 20 of the Limitation Act asa payment towards interest as 
such or towards principal saving limitation. 


Case-law reviewed. 
Scope of Rama Shah v. Lal Chand, (1940) 1 M.L.J. 895: L.R. 67 I.A. 160: 
LL.R. (1940) Lah. 470 (P.C.),-explained. 
Petition under S. 25 of Act IX of 1887 praying that the 


pi 


- High Court will be pleased to revise the decree of the Court of 


the District Munsif of Repalle in S. C. S. No. 340 of 1939. 

S. Sitaraman and.V. Rangachari-for Petitioner. 

M. S. Ramachandra Rao and Y. G. Krishnamurthy for 
Respondent. 

. The Judgment of the Court was delivered by 

Wadsworth, J.—This civil revision petition’ is preferred 
by the defendant against a ‘decree in a small cause suit based 


* C. R. P. No. 146 of 1941. 30th September, 1941, 
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on a promissory note. Two questions were raised in revision, 
one relating to the scaling down of the decree under Madras 
Act IV of 1938 and the other relating to limitation. On the 
first point, it seems to us clear that the two earlier payments 
amounting to Rs. 125 must be treated as unappropriated pay- 
ments available in reduction of principal as on Ist October, 
1937, so that the decree should have been one for Rs. 75 with 
ifterest at 64 per cent. from Ist October, 1937, credit being 
given as on 15th September, 1938, to the payment of Rs. 2. 

Turning to the more difficult question relating to limitation, 
it is common ground that the suit filed on 11th November, 1939, 
would have been barred by limitation unless limitation was 
saved by the endorsement of Rs. 2 on 15th September, 1938. 
The promissory note was for asum of Rs. 271-8-6 and the 
previously endorsed payments were for an amount of Rs. 125. 
Quite clearly therefore at the time when this payment of Rs. 2 
was made a very considerable balance was due on the note. It 
is argued that the decision of the Privy Council in the case of 
Rama Shah v. Lal Chand1, governs the present case. The 
endorsement was in the following words: 

“ Paid on 15th September, 1938, towards this promissory note Rs, 2.” 
The original Telugu word translated as ‘towards’ is ‘kintha’ 
which literally means ‘under’. Now, the Privy Council decided 
in the case just referred to that where a debtor pays a sum as a 
part payment of an interest bearing debt, without indicating 
whether the payment is towards interest or principal, in order 
to obtain a fresh period of limitation under S. 20 of the Limi- 
tation Act, it is incumbent upon the creditor to appropriate the 
sum paid towards the principal before the expiration of the 
prescribed period of limitation. This decision is clearly 
authority for the view that an unappropriated payment, such as 
the payment of Rs. 2 in the present case, cannot avail the credi- 
tor under S. 20 of the Limitation Act as a payment towards 
interest as such or towards principal saving limitation and all 
previous decisions which took a contrary view must be deemed 
to have been overruled. 

. Itis, however, contended for the respondent that though 
this endorsement may not save limitation under S. 20, it can be 
deemed to be 4 sufficient acknowledgment of the debt so as to 





1. (1940) 1 M.L.J. 895: L.R.67 I.A. 160: LLR. (1940) Lah. 470 (P.C.), 
107. < 
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Wads- 
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worth, J. 
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save limitation under S. 19. Their Lordships of the Privy, 
Council in the case just quoted, though they referred to S. 19 in 
order to discuss its relation to S. 20, were not dealing with a 
case in which there was any pleading that the writing would be 
a sufficient acknowledgment under S. 19, even though the pay- 
ment was not a payment falling under S. 20, and their Lord- 
ships do not consider whether such an alternative plea would 
have been open to the creditor in the case before them, had 4t 
been taken. We are therefore of opinion that the decision in 
Rama Shah v. Lal Chand}, is authority neither for nor against 
the view that when there is a part payment endorsed in such 
terms as to make it ineffective for the purpose of S. 20 of the 
Limitation Act, it may by implication amount to such an 
acknowledgment as would save limitation under S. 19. 


Now, there is a clear line of authority of this High Court 
for the view that when, as in the present case, there is a bond 
under which it can be seen by the words and the tenor of the 
document and the endorsements of payment that a considerable 
sum is due and when the debtor makes towards that bond a pay- 
ment which is clearly less than the balance due, accompanying 
that payment with anendorsement to the effect that it is towards 
the debt in the bond or towards the note, it is legitimate to read 
the words of that endorsement together with the substance of the 
document upon which the endorsement was made and infer from 
the circumstances the fact that the writing of this endorsement. 
is an acknowledgment of the subsistence of the debt after the pay- 
ment endorsed. No doubt, a contrary, view was taken in the very, 
early case of Lutchumanan Chetty v. Mutta [burakt M arak- 
kayer?. That decision was followed by, the first Court in 
a case which came on appeal before a Bench, vide Jaganadha 
Sahu v: Rama Sahu3. The learned Judges, who had to deal 
with a simple endorsement that a certain sum was paid in 
respect of the promissory, note, held, following the „decision 
at page 78 of the same volume Visvanatha Santhasingaro v. 
Ramachandra Mardraja Deot, that. the endorsement signed by, 
the promisor contained a sufficient acknowledgment of liability, 
under the promissory note. This decision was followed by, a 
single Judge in Ramakrishna Chetty v. Venkatasubbiah Chetty, 


a a aaa a aaa amana A aaaneamna aaa aana 
1. (1940) 1M.L.J. 895: L.R. 67 LA. 160: LL.R. (1940) Lah. 470 (P.C.). 
2. (1869) 5 M.H.C.R. 90. æ (1914) 17 M.L.T. 80. 
4, (1914) 17 M.L.T. 78. 5. (1934) 17 M,L.T. 139, 
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and it has been followed more recently in Venkatakrishniah v. 
Subbarayudut. It is true that in the last case there was an 
additional circumstance that the debtor endorsed iwo succes- 
sive payments on the same day, the first of which must neces- 
sarily have been made with a knowledge that a balance was 
due, but the learned Judges expressly approved the earlier deci- 
sions and purported to follow the same principle. The decision 
in Venkatakrishniah v. Subbarayudul, bas also been followed 


in Bombay in Tayarali v. Garabad Sadu2, Against this line | 


of authority, the only Madras decision to the contrary quoted 
before us, besides the early case of Lutchumanan Chetty v. 
Mutta Iburaki Marakkayer’, already referred to, is a very, 
brief judgment in Lakshminarasimham v. Bharata Mahanty4, 
which does not set forth the precise nature of the endorsement 
and does not contain any detailed discussion of the question. 


_ No doubt where the matter is res integra, it might be con- 
tended that the endorsement of payment towards the promis- 
sory note on which according to the tenor of the document 
much more than the amount paid was outstanding at the time 
of payment would not necessarily imply an acknowledgment 
that the debt continued to subsist after the payment. It might 
be argued that the payment was made without a calculation of 
the balance due or it might be argued that the document might 
have been otherwise discharged by unendorsed payments., But 
it does not seem to us, in view. of the authorities just cited, that 
these general arguments are now open to us. We. are bound 
by the previous decisions and we must hold that the suit in the 
present case was not barred by limitation having regard to the 
endorsement of 15th September, 1938, which was expressly 
pleaded in the plaint as an acknowledgment saving limitation. 


The result, therefore, is that the civil revision petition is 

allowed to the extent that the decree will be modified as already 
indicated. The petitioner is -entitled to half his costs in 
revision. 


K.S. Petition allowed in pari, 





1! (1916) LL.R. 40 Mad. 698. 
2. ALR. 1939 Bom, 252. è 3, (1869) 5: M.H.LC.R. 90. 
po 4, (1910) 9 M.L.T, 216. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr, JusTIcE HORWILL, 
D. K. Reddy ; a Petitioner*—(Accused)+ 


Criminal Procedure Code (V of 1898), S. 407 (2) and S. 486 (2)—Appeal 
under 5. 486 (1) against sentence under S. 480—District Magistrate if can 
direct the appeal to be heard by Subordinate Magistrate. 

An appeal lies against a sentence imposed under S. 480 of the Criminal 
Procedure Code only under S. 486 (1) and-not under S.407. Where ah 
appeal has thus been filed to the District Magistrate the appeal cannot as in 


, thé case of appeals under S. 407(1)be directed to be heard by any Magistrate 


of the first class subordinate to him. S.407 (2) could not be applied to an 
appeal under S, 486 (1). 


_. Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased to 
revise the judgment of the Court of the Sub-Divisional Magis- 
trate, Bellary dated 7th May, 1941, and passed in C. A. No. 16 
of 1941 preferred against the judgment of the Court of the 
Stationary Sub-Magistrate of Rayadrug in M.C. No. 1 of 1941. 


K.S. Jayarama Aiyar and C. K. Venkatanarasimham for 
Accused. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the 
Crown. 

The Court made the following 


OrDER.—The petitioner was alleged to have committed 
contempt of Court; and the Sub-Magistrate who was presiding 
over that Court took summary action under S. 480 of the 
Criminal Procedure Code and sentenced the petitioner to a fine 
of Rs.15. He preferred an appeal under S. 486 of the Crimi- 
nal Procedure Code. In the first instance, he preferred it to 
the Sub-Divisional Magistrate. On an objection taken by the 


| Prosecuting Sub-Inspector, the Sub-Divisional Magistrate held 


that he had no jurisdiction to hear the appeal. The petitioner 
then approached the District Magistrate, who held that the Sub- 
Divisional Magistrate had power. When the matter came 
back to the Sub-Divisional Magistrate, the Prosecuting Sub- 
Inspector again raised the objection, but the Sub-Divisional 
Magistrate felt that his hands had been tied by the District 
Magistrate and so overruled the objection. The Prosecuting 
Sub-Inspector then went again to the District Magistrate, who 
passed an order which is not on the record, but which presuma- 


*(Cri. R. C. No. 741 of 1941). 6 : 
(Cri. R. P. No. 696 of 1941.) ; 15th October, 1941. 
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bly was to the effect that the Sub-Divisional Magistrate had 
power to hear the appeal. The short point that arises here is 
whether the Sub-Divisional Magistrate had jurisdiction or no. 

An appeal lies against a sentence imposed under S. 480 
only under S. 486 (1); for S. 407, which is the general section 
granting a right of appeal from Second Class Magistrates, 
applies only to persons convicted on a trial held by a Magistrate. 

s the petitioner was not convicted on a trial, he would have 
had no right of appeal at all were it not for S. 486 (1). The 
appeal against the sentence under S. 480 lies—in the words of 
S. 486 (1)—“to the Court to which decrees or orders made in 
such Court are ordinarily appealable.” S. 407 (1) makes an 
appeal ordinarily lie to the District Magistrate; for he has to 
hear all appeals from Second or Third Class Magistrates if they 
are not transferred under S. 407 (2)—vide Eroma Variar v. 
Emperor}, which was followed by Jackson, J., in Sivaswami 
Palankondan v. Perumal Palaiyondan?. 

The remaining question that has to be considered is 
whether the District Magistrate has a right to direct such an 
appeal to be heard by- any Magistrate of the first class subordi- 
nate tohim. It is argued by the learned Public Prosecutor 
that S. 486 (2) gives such a power; for that sub-section says: 


“The provisions of Chap. XXXI shall, so far as they are applicable, 
apply to appeals under this section ..... i 


Most of the provisions of Chap. XXXI could properly be 
applied to appeals under S. 486; but this particular sub-S. (2) 
of S. 407 says that 


“The District Magistrate may direct that any appeal under this section 
EEEN shall be heard by any Magistrate ofthe first class subordinate to 
” 


so that the District Magistrate has power to direct the transfer 
from his file to that of the First Class Magistrate only appeals 
under S. 407 (1) ic, appeals from convictions on a trial. 
That sub-section could not therefore be properly applied to an 
appeal under S. 486 (1). 

The Sub-Divisional Magistrate having acted without 
jurisdiction, this petition is allowed and the District Magis- 
trate ordered to take the appeal on his file and to dispose of it 


according to law. 
K.S. —— Petition allowed. 





eon 


1, (1903) I-L.R. 26 Mad. 656 (FB). 2. 1931 M.W.N. (Crl) 1194. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: — MR. JUSTICE HORWILL, 
T. V. Venkatarama Chetti >.. Petitioner* (Accused). 


Criminal Procedure Code (V of 1898), Ss. 344 and 526 (8)—Appellant 
seeking Court's permission for moving High Court for transfer—Court's 
duty in the circumstances—Payment of day costs to prosecution not a proper 
order. 


Where a party to a criminal proceeding is desirous of moving the High 


- Court for transfer, all that he has to do is to intimate to the Court his 


intention to move the High Court for transfer. The Court’s duty is to fix a 
day within which the applicant will have to move the High Court and also 
the security which the applicant will have to furnish. On the compliance of 
the applicant the Court has simply to grant an adjournment; but in doing so 
the adjournment is not granted under S. 344, Criminal Procedure Code, but 
under S. 526 (8) which leaves the Court no option. Therefore if the Court 
orders payment of costs of the day to the prosecution it is wrong and will 
have to be set aside. 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, 1898 praying that the High Court will be pleased to revise 
the order of the Court of the Sub-Divisional Magistrate of 
Kollegal dated 17th February, 1941 and made in C.C. No. 1 of 
1941. l a , 

S. Rajaraman and K. K. Gangadhara Aiyar for Accused. 

The Public Prosecutor for the Crown. 

The Court made the following 

ORDER.—The petitioner was desirous of moving this Court 
to transfer a case from the file of the Sub-Divisional Magis- 
trate of Kollegal; and in compliance with the provisions of 
S. 526 (8) of the Criminal Procedure Code, he intimated the 
fact to the Court. The Sub-Divisional Magistrate thereupon 
passed an order under S. 526 (8) adjourning the case to the’ 
3rd March, 1941, requiring the accused to execute a bond for 
Rs. 200, and fixing the 3rd of March, 1941, as the date within 
which the High Court should be moved for transfer. He 
further directed that the petitioner should pay Rs. 39-8-0 as the 
costs of the day to the prosecution; because the petitioner had 
from time to time procured unnecessary adjournments and had 
delayed the application for transfer. The question that arises 
for consideration in this petition is whether the Magistrate was 
competent to pass an order directing the petitioper to pay, the 
costs of the day to the prosecution. 


* Cr. R, C. No. 685 of 1941 e ; 
- (Cr. R.P. No. 643 of 1941). 23rd October, 1941. 
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Under S. 344 of the Criminal Procedure Code, the Court 
has power ‘to grant an adjournment at the request of a party 
upon such terms as it thinks fit and “such terms” would, of 
course, include payment of costs to the other side. Where 
however a party to a proceeding i is desirous of moving the High 
Court for transfer, it is not necessary for him to ask for an 
adjournment. All! he has to do is to intimate to the Court that 
R intends-moving the High Court for a transfer.. The Court 
` then has to fix a day within which the applicant has to move the 
High Court-and the security whichithe applicant has to furnish. 
If he executes the bond, then the.Court is bound to grant an 
adjournment. In doing so, he does not grant an adjournment 
‘under 'S. 344; which permits the imposing .of terms, but under 
S. 526 (8), which leaves no option to the Court to adjourn 
when once it has been intimated to the Court that the applicant 
intends to move the High Court for a transfer. The Sub- 
Divisional Magistrate had therefore no power to order the 
petitioner to pay the costs of the day to the prosecution. That 
being so, the order passed by thé Sub-Divisional Magistrate on 
17th February, 1941, has to be set aside. The money paid by, 
the petitioner will be refunded to liim. 

Ke. ~ 8 Order set aside. 

_ [FULL BENCH] o 

IN: ‘THE HIGH COURT OF JUPICATURE AT MADRAS. 


PRESENT :— SIR ALFRED Henry LIONEL LEACH, Chief 
Justice, Mr. Justice WADSWORTH AND MR. JUSTICE 
- PATANJALI SASTRI. - 


Velagala Sriramareddi and others... Petitioners* (Appellants 
 —Respondents) 





; v. 
Kasti Sriramareddi, being minor by 
certificated eee, Mr. G. Bhima Respondent (1st Respon- 
-Rao. dent—Appellant). 


Madras PA Relief Act (IV of 1938)—Scaling down debt which 
is the subject-matter. of appeal—A pplication for, to be filed before judgmeni— 
Proper procedure for enquiry into application. 

Where a debt is the subject-matter of an appeal, if an application for 
scaling it down ig not made in the appellate Court before the judgment is 
delivered, the decree must be drawn’ up in accordance with the terms of the 





* C. M. Ps. Nos, 4772, 4773, 4774 and 4775 of 1941, 16th September, 1941. 


Venkata- 
rama Chetti, 
In re. 


FS 


Velagala 
Sriramas 


redi. 


Karri 
Srirama- 
. reddi. ø». 


<» EB. 


5 Velagala 


Srirama- 
reddi; 


Karri 


Srirama- - 


reddi. 


856 THE MADRAS LAW joURNAL RePoRTS. [1941 


judgment and no Subordinate Court has power to pass an order which will 
affect the decree. Where however, an application is made before the 
judgment is delivered, the proper course will be to reserve the final order 
until the application for scaling down has been decided. All questions 
arising in the appeal other than the question of scaling down can be decided 
and the decree left open until a report has been received from the trial 
Court, the application for scaling down being remitted to that Court 
for inquiry and report. Somasundaram Chettiar v. Karuppan Chettiar, 
(1940) 51 L.W. 606 not approved. 

Petition praying that in the circumstances stated in tife 
affidavit filed therewith the High Court will be pleased to issue 
an order directing the scaling down under the provisions of 
Madras Act IV of 1938 of the debt under the decree which 
would be passed in accordance with the judgment of the High 
Court in A.S. Nos, 349 and 297 of 1938, preferred against the 
decree of the Court of the Subordinate Judge of Ellore in 
O. S. No. 61 of 1936 etc, 


V. Govindarajachari and P. Satyanarayana Raju for Peti- 
tioners, 
V.Viyyanna for Respondent. 


These petitions coming on for hearing on 8th September, 
1941 the Court (Burn and King, JJ.,) made the following 


ORDER oF REFERENCE TO A FULL BENCH. — 

After hearing arguments on these miscellaneous petitions we 
have found it necessary to refer toa Full Bench the question 
whether the case of Somasundaram Chettiar v. Karuppan Chettiar\, 
has been correctly decided. 


There is no doubt about the facts. The plaintiff (a minor in 
O. S. No. 61 of 1936 on the file of the Subordinate Judge of 
Ellore) sued to recover money due on a mortgage. The learned 
Subordinate Judge gave him a decree for part of the amount 
claimed, In A. S. No. 297 of 1938 the plaintiff appealed from this 
decree in so far as it disallowed part of his claim. In A.S. No. 
349 of 1938 defendants 1 to 12 in the suit, who are members of 
the family of defendants 1 to 4, (the mortgagors) , appealed against 
the decree claiming that the suit should have been entirely dismis- 
sed. On the 21st August, 1941 we allowed A. S. No. 297 -with 
costs and dismissed A. S. No. 349 with costs. C. M. P. No. 4772 
is an application by the appellants in A. S, No. 349 of 1938 in 
which they pray that this Court 


“ may be pleased to give appropriate directions for sc&ling down of the 
debt under the decree which would now be passed in accordance with the 
“nanamu ragane aranan gang a a. 


1. (1940) 51 L.W. 606. 
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judgment of this Hon’ble Court in the above appeal and A.S. No. 297 of 
1938, under the provisions-of the Madras Act IV of 1938 and pass such other 
order or orders as this Hon’ble Court may deem fit in the circumstances of 
the case”. 

C. M. P. No. 4773 isa similar application by the same parties, 
the first twelve respondents in A, S. No. 297. C. M. Ps. Nos. 4774 
and 4775 are applications to stay the drafting of the decrees in 
A. S. Nos. 349 and 297 of 1938 pending disposal of the other two 
Mplications for scaling down the decree debt. 


It may be noted, though it is not important for the purpose of 
these applications, that on the 19th August, 1941 the same parties 
{appellants in A. S. No. 849) filed an application to scale down 
the decree in O. S. No. 61 of 1936 on the file of the Sub-Court, 
Ellore, under the provisions of Ss. 8 and 19 of Madras Act IV of 
1938. This petition we dismissed on the 21st August, 1941 the day 
on which we pronounced judgment in the appeals, on the ground 
that this Coùrt has no jurisdiction to scale down the Sub-Court’s 
decree. 


When these applications came on for hearing on the 29th 
August, learned counsel for the petitioners contended that they are 
agriculturists entitled to the benefits of Madras Act IV of 1938 
and that the decree to be passed by the High Court has to be scaled 
down in accordance with the provisions of Ss. 7 and 8 of that Act, 
Learned counsel for the respondent (minor plaintiff) contended 
that these applications filed after the judgment had been pro- 
nounced, and after the passing of Act IV of 1938, are not maintain- 
able since S. 19 of Madras Act IV of 1938 applies only to decrees 
passed before the commencement of the Act, The respondent also 
did not admit that the applicants are agriculturists entitled to the 
benefits of Act 1V of 1938. The objections of the respondent 
appeared to us to have considerable weight and we put to Mr. 
Govindarajachari on behalf of the applicants another point, 
namely, that the decrees to be issued in the appeals must follow the 
judgments. Mr. Govindarajachari then quoted to us the case of 
Somasundaram Chettiar v. Karuppan Chettiar?. So far as the 
facts appear from the report that case was in essence similar to 
this. The only difference is that in that case the plaintiff’s suit 
was dismissed by the trial Court, and consequently there was 
no decree of any kind against the defendants. The plaintiff’s 
appeal was allowed and then for the first time a decree had to be 
passed against the defendants. At that point, (apparently after 
the judgment fn the appeal had been pronounced) an application 
was made on behalf of the 4th respondent under Ss. 7 and 8 of the 
————— TT tte erence nen 
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Madras Agriculturists’ Relief Act to scale down the debt. The 
learned Judges held that the application was one which ought to be 
admitted and which must be enquired into. The order which they 
made was as follows: 

“Tn accordance with the usual practice, the application will be remitted 
to the Court below for disposal according to law after due enquiry, and the 
decree in the appeal will be subject to the final order thereon”. 

This decision was based upon the consideration of the fagt 
that it was only after the judgment was pronounced in the appeal 
that any necessity could arise for making an application to scale 
down the debt. The learned Judges said it was not reasonable to 
expect a party to put in an application which might never be neces- 
sary and it could not, they thought, be said that the omission to 


‘make an application before the judgment was pronounced debarred 


the petitioner from making the application as early as possible 
after the judgment was pronounced, and before the decree was 
actually drawn up. They thought that it would be going against 
the spirit of the Act to dismiss applications for relief which the 
Legislature meant to give to debtors on such a purely technical 
ground as the fact that there was no particular provision made in 
the Act for making applications for scaling down under Ss. 7 and 
8 of the Act. 

It does not appear from the judgment that the learned Judges 
considered the provisions of S. 33 and O. 20, Civil Procedure 
Code. S. 33 says: 

“The Court, after the case has been heard, shall pronounce judgment, 
and on such judgment a decree shall follow”. 
O. 20, r. 6 provides that the decree shall agree with the judg- 
ment. R.7 of O. 20 provides that the decree shall bear date the 
day on which the judgment was pronounced and r. 3 of O. 20 pro- 
vides that the judgment shall be dated and signed by the Judge in 
open Court at the time of pronouncing it, and, when once signed, 
shall not afterwards be altered or added to, save as provided by 
S. 152 or on review. These rules of O. 20 do not apply to this 
High Court in the exercise of its ordinary or extraordinary origi- 
hal civil jurisdiction, but they do apply to this High Court in the 
exercise of its appellate jurisdiction. With all respect to the 
learned Judges who decided the case of Somasundaram Chettiar v. 
Karuppon Chettiar}, it appears to us that in view of these provi- 
sions of the Code of Civil Procedure it is not permissible, after 
the High Court has pronounced judgment, to refer to a subordi- 
nate Court for disposal an application for the scaling down of the 
debt which is the subject of the High Court’s judgment, It has 
hac EN aane anganan anan gramang aliens i ig 
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never been suggested that the rules of O. 20 which we have quoted 
are other than mandatory. We can see no escape from the conclu- 
sion that once the judgment of the High Court has been pronounced, 
the decree must be in accordance with the judgment, and if the 
judgment declares that a certain amount is due from the judgment- 
debtors, no Subordinate Court can be allowed to hold an enquiry 
and to say as a result of that enquiry that something less than the 
fwmount found due by the High Court in its judgment, shall be 
embodied in the decree as the amount due from the defendants. 
It is also, we think, with respect, contrary to all principle to allow 
that the decree of this Court shall be modified in accordance with 
the decision of a subordinate Court. 


It is of course clear that the only decrees which can 
be scaled down under the provisions of Madras Act IV of 
1938 are decrees passed prior to the commencement of the Act 
(vide S. 19). Ithas been expressly stated also in the decision 
in Kotayya v. Venkata Punnayyat. In that judgment it 
has been pointed out that any one who wishes to claim the benefits 
of Madras Act IV of 1938 in a suit which is pending, must put 
forth his claims before the decision is pronounced, and the learned 
Judges have expressed the view (with which we respectfully 
associate ourselves) that ‘having regard to the ex-propriatory 
nature of the provisions, Courts should watch with a jealous eye 
attempts to have the scope of the Act extended, under colour of 
interpretation beyond what its terms expressly warrant’. The 
plea on behalf of the applicants, is that while the decree of the 
lower Court was in force (that being a decree fora sum much 
less than was claimed by the plaintiff) they had no necessity to 
apply for the scaling down of the debt. That may very well be 
true, but it cannot affect r. 3 of O. 20 which says that the only way 
to get a judgment modified is by an application for review. 


Our attention, has been drawn to the decision in Perianna 
Goundan v. Sellappa Goundan®. The principal question there 
decided was that it was not the intention of the Legislature to 
limit the relief under Madras Act IV of 1938 to cases where a 
person was personally liable, and that a purchaser of the equity of 
redemption, if he himself was an agriculturist, could claim the 
benefits of the Act. It is not however clear from the report whe- 
ther any question was reserved in the judgment with regard to the 
liability of the judgment-debtors, and the report does show that the 
terms of the decree to be finally passed were settled by the learned 
Judges of this Court, and were not left to the determination of a 
Subordinate Court. That cgse therefore gives no support to the 
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‘practice’ which is said to exist of sending down such applications 
as this to Subordinate Courts for disposal and of modifying this 
Court’s decrees in accordance with the'findings of such Subordinate 
Courts. Such a practice appears to us, with all respect, to be con- 
trary to'all principle and, if it exists, we are of opinion that it 
should be stopped. We may also refer to the case of Kanna- 
bhiran Pillai v. Govindaswami Pillait, where Wadsworth, J., held 
that an application made to a lower Court to scale down the app#® 
late Court’s decree was not maintainable. It appears in that case 
that the appellate Court in its judgment had made a reservation in 
the following words: 

“This judgment will not preclude the defendants from applying to the 

lower Court for scaling down the debt under the provisions of Madras Act 
IV of 1938 if they are entitled to have such relief.” 
Wadsworth, J., expressed the view that in that case the proper 
procedure was for the petitioner to apply to the appellate 
Court to have the decree brought in accordance with the judgment 
by embodying a direction to the trial Court to deal with the appli- 
cation for relief under Act IV of 1938 and amend the decree accor- 
ding to its decision. We have already stated our objections to the 
view that a Subordinate Court can be permitted,to amend a decree 
of this Court. 


With reference to the applications to stay the drafting of the 
decrees in the appeals we are of opinion that we have no power to 
order such stay. Judgment having been pronounced the decree 
must follow and as was observed by the learned Judges in Kedar 
Nath Goenka v. Maharaja Chandra Mauleshwar Prashad Singh 
Bahadur? after the judgment has been pronounced and it Has been 
signed and sealed, no power is left in the Court to alter it or add 
to it or subtract anything from it; and the judgment having been 
pronounced a decree must be prepared in accordance with it. 


Since we are clearly of opinion ‘that the decision in Soma- 
sundavam Chettiar v. Karuppan Chettiar? requires consideration, 
we refer to a Full Bench the question whether it has been correctly 
decided. 


y. Govindarajachart and P. Satyanarayana Raju for Peti- 


tioners. 


V. Viyyanna for Respondent. 


In pursuance of the above Order of Reference to a Full 
Bench the Court expressed the following 
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OPINIoN.*—The question which has been referred is 
whether Somasundaram Chettiar v. Karuppan Chettiar? was 
rightly decided by this Court. The judgment was pronounced 
by Pandrang Row and Krishnaswami Aiyangar. JJ., sitting as 
a Divisional Bench. After the judgment had been pronounced 
an application was made on behalf of the fourth respondent by 
his mother, who was his guardian for an order under Ss. 6, 7 
Bad 8 of the Madras Agriculturists’ Relief Act scaling down 
the debt. The Act hadnot been pleaded at any stage before 
the appeal was heard and decided. The reason was that when 
the suit was dismissed by the trial Court, the Act had not come 
into force, and the claim was allowed only when it came 
before this Court on appeal. On the footing that it would be 
contrary to the spirit of the Agriculturists’ Relief Act not to 
give the judgment-debtor the benefit of the provisions of the 
Act the learned Judges passed this order: 


“We are therefore of opinion that the application is one which ought to 
be admitted and which has to be enquired into. In accordance with the usual 
practice the application will be remitted to the Court below for disposal 
according to law after due enquiry, and the decree in the appeal will be sub- 
ject to the final order thereon.” 


In making this reference Burn and King, JJ., have ex- 
pressed strong dissent with regard to the propriety of this 
‘course. They have pointed out that once a judgment has been 
delivered the consequent decree must be drawn up in accordance 
with the terms of the judgment and no Subordinate Court 
has power to pass an order which will affect the decree. We 
consider that there is great force in the criticisms which the 
learned Judges have made with regard to the course adopted in 
Somasundaram Chettiar v. Karuppan Cheitiar?, The learned 
Judges obviously had no power to make any order which affec- 
ted the judgment which they had delivered unless passed on an 
application for review and there was noapplication for review. 
They added something to their judgment which is prohibited by 
the Code of Civil Procedure, and we have no hesitation in 
holding that the course adopted in that case is contrary to law. 
If the mother of the fourth respondent in Somasundaram 
Chettiar v. Karuppan Chettiart, had raised the question before 
‘judgment was pronounced and signed, the position might 
perhaps have been different. It has been the practice of some 
learned Judges of this Court, where an application for scaling 





* 16th September, 1941. 1, (1940) 51 L.W. 606, 


F.B. 


Velagala 
Srirama- 
reddi. 


v. 
Karri Sri- 
ramareddi. 


e~ 


EB 
Velagala 
Srirama- 

reddi, 


Karri Sri- 
ramareddi. 


o 
Saradambal 


V. 
Subbarama 
Aigar. 


. 


D 


862 THE MADRAS LAW JOURNAL REPORTS. [1941 


down has been made before judgment has been delivered, to 
direct that an inquiry into the application should be conducted 
by the trial Court and the amount awarded in the judgment 
should be deemed to be subject to the finding on the application. 
It isnot necessary to decide whether this practice is lawful or 
not, but to avoid any question arising in future, we censider 
that the proper course will be to reserve the final order until the. 
application for scaling down has been decided. All questiomS 
arising in the appeal other than the question of scaling down 
can be decided and the decree left open until a report has been 
received from the trial Court, the application for scaling down 
being remitted to that Court for inquiry and report. If this 
procedure is followed the final decree of this Court will state 
exactly what the judgment-debtor has to pay, bearing in mind 
all that he is entitled to under the Agriculturists’ Relief Act. 
But if the application is not made before the judgment is deli- 
vered, it willbe too late for a judgment-debtor to raise the 
question, The judgment insuch circumstances will be the final 
judgment and the decree must be drawn up in accordance 
therewith. 


The costs of this reference will be costs in thé matters 
which have occasioned it. 


(After perusing the Opinion of the Full Bench the cous 
made the following Orderf).. 

‘In view of the decision of the Full Bench on the reference 
made by us, these petitions must be dismissed with costs. (One 
set), x 

“Pe URS. #1 Petitions dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 
Satadambal © a ‘Appellant* (3rd Respondent) 

v. ; : 
S. Subbarama Aiyar Respondent (Petitioner). 


“Hindu Women's Rights to Property Act (XVIII of 1937)—Widow’s 
interest'in husband's joint family broperty—Right of husband’s creditors to 
proceed against. 

The widow under the Hindu Women’s Rights to Property Act gets the 
same interest which her husband had in the joint family property and as his 
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interest could be attached in execution for his debt in his life time, a creditor 
is entitled to the same remedy against the interest of the widow accrued 
under the Act in respect of non-agricultural land. 


Appeal against the order of the District Court of Coimba- 
tore dated 6th September, 1939 and made in A. S. No. 187 of 
1939 preferred against ihe order of the Court of the District 
Munsif of Kollegal dated 27th February, 1939 and made in 

..P. R. No. 352 of 1938 in O. S. No. 1138 of 1935 on the 
file of the Court of the District Munsif of Coimbatore. 

V. Subramanyam for Appellant. 

V. C. Veeraraghavan for Respondent. 

The Court delivered the following 

JUDGMENT.—This appeal raises a question relating to the 
construction of S. 3, Cl. (2) of the Hindu Women’s Rights 
to Property Act, 1937. The relevant facts are few. On the 
18th December, 1935, the plaintiff obtained a decree for money 
in O. S. No. 1138 of 1935 on the file of the District Munsif of 
Coimbatore against the first defendant. Subsequent to the date 
of the decree the first defendant died. His wife the third 
defendant was brought on record as his legal representative. 
The plaintiff sought to implead the brother and the brother’s 
son of the first defendant besides the third defendant, but the 
Court allowed only the third defendant to be brought on record 
and dismissed the application against the brother and the 
brother’s son. The order passed by the learned District Munsif 
is to the following effect: 


“To implead the widow he relies upon the Act XVIII of 1937 by which a 
widow obtains the interest of her deceased husband. I do not think that the 
decree-holder can go both against the widow and against the brother and the 
brother’s son. As the decree-holder is relying upon the Act XVIII of 1937 
I must presume that the widow has taken the husband’s property and his 
interest in the joint property. The widow will therefore be added as legal 
representative and the brother and the brother’s son are struck off the 
record.” R 
The third defendant filed a statement of objections objec- 
ting to the execution being issued against her. She stated that 
her husband before his death left a will in her favour in and 
by which he gave certain immoveable properties to her for her 
maintenance which included also the suit properlies and there- 
fore they werg not liable to be attached. The learned District 
Munsif took the view that the fact that the properties were 
given to her for her maiptenance would not exonerate her 
liability to pay her husband’s debt and he therefore allowed the 
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execution to issue. On appeal, the learned District Judge took 
the view that if the properties were self-acquired, the will must 
be regarded as operative; but if the praperties were regarded 
as joint family properties the share of the husband which vest- 
ed in the third defendant under the Hindu Women’s Rights to 
Propert¥ Act was liable to be attached. He confirmed the 
decision of the learned District Munsif. 

On appeal Mr. Vedantam Subramaniam on behalf of tif 
third defendant contends that the view of the learned -District 
Judge in regard to the Hindu Women’s Rights to Property, 
Act is not sound. His contention is that under the said Act the 
property would be taken by the third defendant free from the 
liability to pay her husband’s debt and that it was not the inten- 
tion of the Act to enlarge the rights of the creditors. The 
question is whether this contention is tenable. In view of the 
recent decision of the Federal Court, In the matter of The 
Hindu Women’s Rights to Property Acti, that the said Act 
does not regulate succession to agricultural lands in the 
Governor’s Provinces, of the properties that were attached 
Which comprise 23 items in the schedule to the execution peti- 
tion, only two items, namely, items 22 and 23 will be governed 
by the Act. The provisions of the Act which are relevant for 
the present discussion are Cls. 2 and 3 of S. 3 which run thus: 


“2. When a Hindu governed by any school of Hindu Law other than the 
Dayabhag school or by customary law dies intestate having at the time of 
his death an interest ina Hindu joint family property, his widow shall, sub- 
ject to the provisions of sub-S. (3), have in the property the same interest as 
he himself had. 

3. Any interest devolving ona Hindu widow under the provisions of 
this section shall be the limited interest known as a Hindu woman’s estate, 
provided however that she shall have the same right of claiming partition as 
a male owner.” 


Under S, 3 (2) the interest taken by the widow is the 
same interest as the husband himself had, that is, the interest 
of an undivided member of a joint family in the joint family 
property. The said interest is capable of definition and so far 
as this presidency is concerned, it is liable to separation by 
partition and alienable inter vivos for valuable consideration 
and liable to be seized in execution of a decree for the personal 
debts of the member. Giving the language its plain meaning, 
the widow takes that interest subject to the rights and 
rrr ree ener 
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obligations attached to that interest and subject to the restric- 
‘tions placed’ on ‘ler powers by Cl. (3) of the Act. That 
clause leaves the right to partition untouched but res- 
tricts the right of alienation because the nature of the inte- 
rest which she takes’ is a Hindu woman’s interest. What a 
Hindu woman’s interest is, is well defined in Hindu law, 
hat is, she is competent to alienate that interest only for 
Naas sanctioned by Hindu law and that interest is liable to 
be seized in execution of decrees for the payment of the debts 
of. the last male owner. Taking both the clauses together the 
property taken by. her is liable for the debts of her husband. 
The contention of Mr, Vedantam Subramaniam is that as the 
husband died undivided and the other creditor has not taken any 
steps during his life-time to attach the said property, his remedy 
is lost. It is true that if the Act had not been passed, as the hus- 
band died without leaving a male issue the property would have 
gone by survivorship to his undivided brother and his brother’s 
son and the doctrine of survivorship would prevent the creditor 
from attaching that property. But the Act has taken away 
that rule of survivorship and ‘allowed the property to descend 
to his wife. Once the rule of survivorship no longer operates, 
there is nothing to preclude a creditor from attaching the pro- 
perty. Though the interest she takes is a limited interest of a 


Hindu woman, she is conferred the same status as that of a 


male owner. Even in the case of 4 female who takes a Hindu 
woman’s estate, the inheritance vests in her for the time being 
as fully as it vests in any male succeeding to the property but 
only with a restricted right of alienation. As pointed out by 
the Judicial Committee in Moniram Kolita v. Keri Kolitani?: 
“The whole estate is for the time vested inher absolutely for some 
purposes, though in some respects for only a qualified interest”. 
If for instance an undivided member dies leaving a son and 
also his widow, the property would .devolve upon both of them 
and though, so far as the widow is concerned, her interest is 
limited no such limitation can be placed upon the interest taken 
by the son. It cannot be said that the interest of the son is 
attachable but not that of the widow: . The fact that a right 
of partition is conferred upon the widow goes to show that the 
property is talen by her subject to all the rights and liabilities 
which the husband would have had because it is the same inte- 
pa ener 
1. (1880) L.R, 7 I.A. 115: LL.R. 5 Cal. 776 at 789 (P.C.) 
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rest that is conferred upon her. Therefore giving the language 
its plain meaning, the property taken by her must be held to be 
liable for the payment of her husband’s debts and is liable to be 
attached by the plaintiff. The view taken by the learned 
District Judge is therefore correct. The learned. District 
Munsif will issue execution in the light of the observations 
contained in the judgment. I direct each party to bear his own 
costs in this appeal. 

Leave to appeal refused. 

K.S. i ' Appeal dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:-~MR. JUSTICE VENKATARAMANA Rao AND Mr. 
JUSTICE SoMayya, 


P. Venugopala Pillai .. Appellant* (Plaintif and 
Respondent) 
UY 
Thirugnanavalli Ammal ° ..., Respondent (Defendant 
and Petitioner). 


Suit declaring lease to be fraudulent—Lessee continued in possession by 
order of Court pending suit and directed to administer—Payment by ‘him of 
Government revenue while so in possession—Whether can be subsequently 
agitated against rightful owner of property not having claimed a set off 
against mesne profits. 


Payment of Government revenue would stand on quite a different foot- 
ing from other outgoings incurred by a person in possession of an estate 
without title and it would be open to such a person to maintain an action for 
the recovery of the amount paid. It may also be opento him to set off the 
amount in a suit for damages brought against him, and the fact that a set off 
was not claimed against a demand in a prior action would not preclude the 
claim being agitated in an independent action. 

Where though there was no formal appointment of a Receiver, the lessee 
under a lease subsequently set aside as fraudulent, undertook in that suit to 
administer the property in dispute under the directions of the Court and was 
allowed to be in possession thereof in pursuance of the Court order, and 
while in such possession paid a sum of Rs. 2,155-8-3 as Government revenue, 

Held, that he was entitled to recover the amount so paid, he having been 
in rightful possession of the property when making the payment by reason 
of the Court’s order allowing him to remain in possession and the payment 
itself being for Government revenue to preserve the estate, which he was 
bound to pay according to his uridertaking. 


Appeal against the decree of the Court of the Subordinate 
Judge of Cuddalore dated 1st November, 1937 and made in O. 





* Appeal No, 192 of 1938 and : | 
C. M. P. No. 1447 of 1941, i 6th August, 1941. 
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S. No. 13 of 1936 and petition praying that in the circum- 
stances stated in the affidavit filed therewith the High Court 
will be pleased to pass an order: scaling down the amount that 
may be adjudged to the plaintiff in the event of the above appeal 
No, 192 of 1938 on the file of the High Court being allowed. 

` B. Sitarama Rao for J. R. Gundappa Rao for Appellant. 


T. R. Venkatarama Sastri for T. E. Ramabhadrachariar 
D Respondent. 

The Court delivered the following 

JupGMENT.—This is an appeal from the judgment of the 
learned Subordinate Judge of Cuddalore dismissing the plain- 
tiff’s suit. It was brought for the recovery of a sum of 
Rs. 10,848-4-7 being the amount of kist paid by the plaintiff in 
respect of the properties mentioned in Schedule B to the plaint 
for faslis 1333 to 1335 (1924 to 1926). The plaint was filed 
on Ist April, 1936 and on 13th October, 1937, he withdrew his 
claim in respect of fasli 1333 on the ground that it had been 
adjusted in O. S. No. 4 of 1933.0n the file of the same Court 
and confined his claim only to faslis 1334 to 1335. The circum- 
stances under which the plaintiff had to pay the said kists are 
set out by him as follows. The properties belonged to one 
Thangasami Pillai who executed a will on 6th July, 1915, 
bequeathing them to his daughter the defendant who was then 
a minor and appointing Sundarathachi his mother and the 
grandmother of the defendant to be her guardian to manage 
the property during her minority; in the course of the said 
management, the said grandmother leased the property to the 
plaintiff for a term of three years at a fixed rent to be paid by 
him and one of the stipulations in the lease deed was that 
Sundarathachi should pay the kist on the property, but as she 
failed to pay the same, the plaintiff was obliged to pay the same 
in order to preserve the produce raised on it. The contention 
of the defendant was that the said lease was a fraudulent 
transaction brought about by Sundarathachi with a view to 
defeat the claim of the defendant, that the said payments were 
voluntary and not made bona fide and therefore not recoverable. 
It was further pleaded that the defendant filed O. S. No. 6 of 
1927 on the fjle of the District Court of South Arcot against 


Sundarathachit and various alienees from her to set 


aside the several alienatioys including the lease in favour 
of the plaintiff who was the fourth defendant in 
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that suit, that the lease was set aside ast a fraudulent 
transaction, that mesne profits for faslis 1334 and 1335 
were decreed against him and that the plaintiff ought to have 
asked for the said payments þeing taken into account in assess- 
ing the mesne profits and as he failed to do sò, he was debarr- 
ed from claiming the said amount by an independent action and 


further the said payments must be deemed to have been taken ja 


into account and therefore the plaintiff was precluded iro, 
recovering them on the.ground of res judicata. The learned 
Subordinate, Judge on the evidence held that the plaintiff did 
make the payments of kist for fasli 1334 and 1335 but in view 
of the finding in the prior litigation, O.S. No. 6 of 1927, that. 
the lease was a fraudulent transaction he held that the plaintiff 
could not be said to have made the payments bona fide and 
therefore could not claim the reimbursement of the kists paid 
as payments made on defendants’ behalf either under S. 69 or 
S. 70 of the Contract Act. On the question of res judicata he 
held that the defendant’s.claim for kist was by way ofa set. 
off and that an independent suit was not therefore barred but 
held that the claim was adjudicated upon in the prior suit and 


‘therefore the suit was barred on the ground of res judicata. 
The learned Judge also-held that if it be held that the plaintiff 


is entitled to the relief claimed, he would be entitled to a charge 

on the suit lands. On these findings the learned. Judge dismis- - 
sed the suit and it is against this decision this appeal has been . 
preferred by the plaintiff. l 


Mr. Sitarama Rao on his behalf has canvassed all the 
findings of the lower Court. It seems to us that if the plain- 
tiff’s claim had merely rested on the fact of the lease in his 
favour, it may be that the decision of the lower Court would 
be correct. But the plaintiff’s claim does not rest on the mere 
fact of his having been a lessee, at any rate in regard to a por- ` 
tion of his claim. The previous suit was filed in the Sub-Court 
of Cuddalore as O. S. No. 11 of 1925—this was subsequently 
transferred to the District Court of Cuddalore and registered as 
O. S. No. 6 of 1927—and on the same day an application for 
the appointment of a Receiver was made in the Sub-Court. On 
19th March, 1925, the plaintiff who was the fogrth defendant 
in that suit filed a counter affidavit opposing the application. 
There was apparently some sort of an informal understanding 
between the parties the result of which was that the present 


{ij THE MabkAs LAW JOURNAL REPORTS. 869 


plaintiff filed an affidavit undertaking that he would lease out Venugopala 
the properties described in the lease deed by means of docu- ila 
ments for cultivation during the faslis 1335 and file them in Thirugnana- 
Court, that he would lease them out on a certain rate of rent, RSR 
that if the leases were to be given for a rent lower than that 
rate, he would take the directions of the Court and abide by its 
orders and that he would submit a monthly, return to the Court 

` the collections made by him and also the expenses incurred 
in respect thereof. On this the learned Judge passed the ` 
following order: $ 


- “Tn view of the undertaking contained in the affidavit of defendant 4 the 
appointment of a Receiver is not necessary. Defendant 4 will strictly act 
according to the terms of the undertaking.” 

It will thus be seen that though there was no formal appoint- 


ment of a Receiver, the present plaintiff undertook to administer 
the property under the directions of the Court and he was per- 
mitted to be in possession in pursuance of the order made by 
the Court and he was thus in possession till he was actually 
divested of it in 1927. It is conceded before us that during the 
period he was in possession in pursuance of the undertaking 
given by him he paid Rs, 2,155-8-7. It was in respect of 
this amount that Mr. Sitarama Rao pressed the claim on behalf 
of the appellant. The question for decision is whether his claim 
in regard to this amount should not be sustained. It was 
frankly conceded by, Mr. Venkatarama Sastri on behalf of the 
defendant that though the plaintiff might be considered asa 
trespasser by reason of the fact that the transaction of lease 
was set aside as fraudulent, he would have been entitled to the 
payments made by him towards the kist if he had set up his 
claim by way of reduction of damages in O. S. No. 6 of 1927 
when the mesne profits in respect of fasli 1335 were assessed 
and decreed against him but he having omitted to do so, it is 
‘not open to him now to maintain an independent action. His 
contention is that in a claim for mesne profits it was incumbent 
upon the defendant to have set up this claim as and by 
way of reduction of damages and that that is the only course 
open to him. In support of his contention he relied upon the 
decision in Tiluck Chand v. Soudamini Dasit, and on a 
passage in Mayne at page 436 based on Doe v. Hare?, 
In Tiluck Chand v. Soudamini Dasit, a question arose between 
two rival purchasers in execution of different decrees 
against the same judgment-debtor as to whose sale should 


1, (1878) I.L.R. 4 Cal, 566. 2. (1833) 2C. & M. 145; 149 E.R. 709. 
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prevail. One of the purchasers instituteda suit fora declara- 
tion that his sale is valid and after getting the said declaration 
filed a suit for recovery of mesne profits for the period he was 
not able to get possession of from the other purchaser. That 
suit was not only dismissed, but a decree in favour of the 
defendant for the difference between the rents received and the 
revenue paid for the property during the three years w 
given. This decree was reversed on appeal by the High Court 
on the ground that though payments of revenue might be used 
to reduce the mesne profits, they could not be treated as a 
substantive set off. Then a suit was filed for recovery of the 
amotnt that was awarded in the other suit and the question 
was whether the action was maintainable. The learned Judges 
took the view that it was not. Garth, C. J., who delivered the 
judgment observed thus: 


“In a suit for mesne profits, the plaintiff is only entitled to recover the 
actual loss which he has sustained by being kept out of possession; and 
therefore, in ascertaining the amount of such loss, itis right to take into 
consideration the receipts on the one hand and the necessary payments on the 
other. But it does not follow from this that if a man has wrongfully taken 
possession of property, and held it adversely to the true owner, and has been 
a loser in consequence, he has right to recoup himself for his losses as 
against the true owner. He must be content in such case to bear the burden 
of his own wrong.” 

The correctness of these observations came into questioa 
in a case reported in Dakhina Mohan Roy v. Saroda Mohan 
Royil, which went up to the Privy Council. The question there 
was whether a person who was in possession of an estate in 
pursuance of a decree of Court but ultimately reversed on 
appeal was entitled to recover the amount paid for Government 
revenues during the period he was in possession. The 
Subordinate Judge decreed the plaintiff’s suit but on appeal the 
decree was reversed by the High Court and the learned Judges 
remarked as follows: 


“A person who is in wrongful possession is not entitled to recover sums 
paid on account of outgoings, although he may be able to use them for the 
purpose of reducing the mesne profits. This proposition is clear from 
Tiluck Chand v. Soudamini Dasi?.” 


Lord Macnaghten pointed out that the possession of the 
purchaser in that case could not be held to be wrongful posses- 
sion and that he was not prepared to give assent *o the proposi- 
tion as laid down in Tiluck Chand v. Soudamini Dasi?. He 





1, (1893) L.R. 20 LA. 160: LL. 21 Cal. 142 (P.C,). 
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remarked as follows: 


“Eyen if the rule stated by the learned Judges admitted of no exception 
—a proposition which it would be difficult to maintain, having regard to the 
recent case of the Peruvian Guano Co. v. Dreyfus Bros & Co}, in the House 
of Lords—it seems to be a somewhat strong thing to hold that the appellant 
when he paid the Government revenue was in wrongful possession of the 
estate. He was in rightful possession at the time. He was in possession under 
the authority of the Highest Court in India.” 


“ie then pointed out that the Government revenue was a 
paramount charge on the land and that if default was made in 
payment, the estate would be sold in a summary way and later 
enunciated the principle applicable to the case thus: 

“It seems to their Lordships to be common justice that when a pro- 
ptietor in good faith pending litigation makes the necessary payments for 
the preservation of the estate in dispute, and the estate is afterwards 
adjudged to his opponent, he should be recouped what he has so paid by the 
person who ultimately benefits by the payment, if he has failed through no 
fault of his own to reimburse himself out of the rents.” 

He further observed that the claim was in the nature of 
salvage and that the law relating to sales for arrears of Govern- 
ment revenue recogriised an equity to repayment in the case of 
a person who not being proprietor paid the Government 
revenue in good faith to protect a claim which afterwards 
turned out to be unfounded. It is clear from this judgment 
that the case of Government revenue would stand on quite a 
different footing from other outgoings incurred by a person in 
possession of an estate without title and that it would be open 
to such a person to maintain an action for the recovery of the 
amount paid. It may also be open to him to set off the amount 
in a suit for damages, and what could be set off could always 
be claimed in an independent action and the fact that a set off 
was not claimed against a demand in a prior action would not 
preclude the claim being agitated in an independent action. 
This proposition is not disputed by Mr. T. R. Venkatarama 
Sastri. In this case there can be no doubt that from the date 
of the order by which the plaintiff was allowed to be in posses- 
sion in pursuance of the undertaking given tothe Court he must 
be held to be in rightful possession of the estate and must be held 
entitled to recover any payments made by him for Government 
revenue to preserve the estate which he was bound to pay 
according to he terms of the undertaking. This claim would 
therefore be directly covered by the principle of the said Privy. 
Council decision and we therefore hold that the suit is main- 
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Venugopala tainable. The cases relied on by Mr. Venkatarama Sastri; 

mallet viz., Kachar Ala Chela v.: Sha Oghadbhai Thakarshii, and 

Thirugnana- Rai Kiran Chandra Rai Bahadur v. Erfan Karikar2, are 

avait, all cases where the claim was set up and reduction allowed but 

they did not decide that if the claim was set up the action was 

barred. So far as the amount of Rs. 2,155-8-7 paid since the 

date of the order is concerned, the plaintiff will be held entitled 

‘to recover. Mr. Sitarama Rao after some argument hfs 

. o confined his claim to this amount in view of the finding that his 

. client was held not to be a bona fide lessee of the estate, a 

finding which he was unable to challenge; we therefore think 

‘it unnecessary to go into the exact scope of the decision in 

Tiluck Chand v. Soudamini Dasi8, in regard to the earlier 
payments. 

Another point was raised on behalf of the respondent that 
the claim must actually be deemed to have been negatived by 
the Court in the prior litigation in O.-S. No. 6 of 1927. From‘ 
the written statement in that case it is clear that the plaintiff 
did not plead that he was entitled to a deduction from the 
amount of mesne profits to be ascertained, the payments 
towards kist which he had made up to that date. No doubt in 
the evidence he stated that he paid certain amounts as receiver. 
but his deposition was ultimately rejected on the ground that 
he did not submit himself to cross-examination and the learned 
District Judge who tried the case did not go into the said 
question at all, Though a memorandum of grounds was taken 
that there must be deduction on this head, it does not appear to 
have been considered by the High Court apparently because the 

. claim was not pleaded. It could not be said that the Court had 
expressly or impliedly overruled the claim of the defendant in 
regard to the payment of kist. We therefore overrule the con- 
tention of the respondent on this point. 

“In the result we set aside the decree of the lower Court, 
and pass a decree for the said amount.with interest at 6 per 
cent. per annum from the various dates of payment. So faras 
the rest of.the claims are concerned, they are dismissed. Each 
party will bear his own costs in this appeal but so far as the - 
lower Court is coricerned, the plaintiff will get hjs costs on the 
amount -allowed here. An application has been filed by, the 
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deferidant-respondent under-the Madras Act IV. of. 1938. This Venugopala 
petition will be forwarded to the-lower Court for adjudication Pi da 
on the merits. The decree passed: herein will be subject to the Thirugna- 
relief the defendant might get in the said petition. The Ammal. 
pen will have leave to file a counter-affidavit. 

' This appeal having been set down to be mentioned this. 

ay the Court made the following “lo ; 

ORDER, —The plaintiff will have a charge for hè amount 

decreed on the suit properties. $ 


KC >> ' >- Appeal allowed in port; 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ |, PRESENT:—MR. JUSTICE ABDUR RAHMAN. 
‘Kayambu _ Pillai (died) and 


, another. . ` Petitioners (2nd Appellant 
: es and his L. R. ). 
a 
-The Court of Wards by the Respondents (Respondents). 
Collector of Trichinopoly ~ 

' District and others. 
© Limitation Act (IX of,1908), S. 5—Application for excusing delay— Kayambu 
What is “sufficient cause’—Analogy of S:14. Pulni 


In applying.S. 5 to cases where delay has been caused by’pro esuking in The Court 
-good faith and with due diligence other proceeding or proceedings for sub- of Wards. 
stantially the same reliefs in another Court which was for defect of juris- 
diction or for other causes of a like nature unable to entertain the same the ~ 
analogy of S. 14 is an argument of considerable weight though S. 14 as such 
‘has no application to the case. 

' Though the excusing of the delay will affect the valuable right that has 
accrued to the respondent the question has to be approached from the point | 
of view of the petitioner’s conduct rather than with reference to the advan- 
tage gained by the respondent. i | 


‘Petition, praying that inthe circumstances stated in the 
affidavit filed in S:R. No. 27375 of 1940 the High Court will be 
pleased to excuse the delay for the time taken in pursuing the . 
legal remedies, that is, in filing’ Review Petition against the 
‘order of the Hon’ble Mr. Justice Venkatasubba Rao and the 
Hon’ble Mr. Justice Abdur Rahman, dated 4th March, 1938, 
and made in A. S. No. 343 of 1931 (O. S. No. 71 of 1928 
Sub-Court, Trichinopoly) and the delay i in filing the said petition. 





© * C. M P; No, 4426 of 1940, . Be aoe 13th August, 1941, 
110 s 
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Kayambu T. S. Venkatesa Aiyar and S. Sundaresa Aiyar for Peti- 
P Mar tioners. , 

es K. Kuttikrishna Menon for Respondents. 
Wards, The Court made the following 


ORDER.—This is an application to excuse the delay in 
presenting a petition for review against the orders passed by 
Mr. Justice Venkatasubba Rao and myself in A. S. No. a ad 
1931 on the 4th March, 1938. I have not, up till now, decided 
° to issue any notice in regard to the petition for review and 
nothing in this order shall be taken. to refer to the application 
for review which I shall consider separately. 

Since the existence of sufficient cause is a condition 
precedent without which the discretion given to a Court under 
this section cannot be exercised, the question whether the delay - 
should be excused depends for its answer on the fact whether 
the petitioner has succeeded in making out the same. Accord- 
ing to the well-known decision in Krishna v. Chathappant, 
cited by learned counsel for the appellant, the words ‘sufficient 
cause’ have to be liberally construed so as to advance substan- 
tial justice particularly when “no negligence, nor inaction nor 
want of bona fides is imputable to the appellant”. In defining 
the general rules of guidance for the exercise of discretion, 
Lord Dunedin observed in Brij Indar Singh v. Kanshi Ram?:.. 

“We think the true guide for a Court in the exercise of this discretion 

is whether the appellant has acted with reasonable diligence in prosecuting 
his appeal.” 
Learned counsel for the Court of Wards has, on the other 
hand, naturally laid great stress on the fact that once the time 
for making an application is past, a very valuable right has 
accrued to the successful party of which he should not be 
lightly deprived. ° : 

S, 14 of the Limitation Act provides that in computing 
the period of limitation for any suit or application, the time 
during which the applicant has been prosecuting in good faith 
and with due diligence another civil proceeding in another 
Court, which from defect of jurisdiction or other causes of a 
like nature, is unable to erftertain it, shall be excluded. It has 
° been contended by learned counsel for the appellant that in 

considering the words “sufficient cause” under S. 5 of the 
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Limitation Act, the equities on which S. 14 of the Limitation 
Act is based may be taken into account, it being a common 
case of the parties that S. 14 as such has no application to the 
present case. The contention has in my opinion, considerable 
force. As observed by their Lordships of the Privy Council in 
Kanwar Rajendra Bahadur Singh v. Rai Rajeshwar Balil, that 
in applying S. 5 to cases where delay has been caused by taking 
awevrong proceeding, “analogy of S. 14 is an argument of 
considerable weight”. The existence of circumstances 
mentioned in the section has been, therefore, regarded in 
decided cases as a sufficient ground for excusing the delay 
caused by wrong proceedings. In order to decide therefore, 
whether the plaintiff would be entitled to exemption, I must 
see whether he had been during the time that has elapsed in 
excess of what is allowed to him by law, prosecuting in good 
faith and with due diligence other proceeding or proceedings 
for substantially the same relief in another Court which was, 
for defect of jurisdiction or for other causes of a like nature 
unable to entertain the same and grant the relief to the 
petitioner. 


There is no doubt, as a reference to the petitioner’s 
affidavit would show, that he has been prosecuting certain 
Letters Patent Appeals and other Civil Miscellaneous Appli- 
cations between the 17th March, 1938, and the 18th April, 
1939. So far as the time spent for the disposal of these 
appeals and applications are concerned, there cannot be much 
of a doubt that these proceedings must be regarded as having 
been taken in good faith and prosecuted diligently. Had the 
time to pay court-fee and to give security been extended either 
by the Court on the 18th February, 1938, or had Letters 
Patent Appeals against those orders been allowed on the 18th 
April, 1939, the appeal would not have been dismissed on the 
4th March, 1938, and even if dismissed, the order of dismissal 
would have had to be vacated. No reasons for the dismissal 
of these appeals have been given by the Division Bench 
disposing of them but it seems to be obvious that they were 
dismissed as the prayer to extend the time or to excuse the 
delay in the Letters Patent Appeal filed against the order in 
C. M. P. No. 5204 of 1934 which was five days beyond time 
had not been granted. The applicant.cannot be regarded to 
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Kayambu have been guilty of negligence or inaction or want of bona fides 
P ilag so far as this delay is concerned. This time must, therefore, 

~ The be taken into account in his favour and he should get a credit 

Court of ` ‘ 5 BAN Sats 

Wards, for the same in computing the period of limitation. This is, 
however, not enough for the petitioner. He says that the 
Courts were closed on the 5th May, 1939, and re-opened on the 
17th July, 1939, on which date applications were made - A 
behalf—S. R. No. 18426 of 1939 (C. M. P.) for accepting fe 
court-fee and security and re-hearing the appeal and C.M.P. No. 
3582 to excuse the delay in making this application. That 
these applications, if made on the 5th May, 1939, would have 
been taken into consideration in computing the period of 
limitation on the same basis as the proceedings under the 
Letters Patent Appeals, does not seem to be open to question. 
Nor is there any doubt that if these applications had been 
granted, the petitioner would have achieved his object and the 
present petition for review would have been unnecessary. The 
only question then is whether the time during which the Court 
was closed, when these applications could not have been 
presented, should be taken into consideration in calculating the 
period of limitation. If the words ‘sufficient cause’ have to be 
construed liberally and if the test to be kept in view, as laid 
down in Krishna v. Chathappani, is whether negligence, inaction 
or want of bona fides can be imputed to the plaintiff, my reply, 
must be in his, favour. It is true that this is to a certain extent 
detrimental to the respondent, although the application for. 
review has not been taken up for consideration so far, and, 
interferes with the valuable right that has accrued to the 
respondent, but this question has to be approached in my, 
opinion, from the point of view of the petitioner’s conduct, 
rather than of the advantage gained by the respondent. 


I would, for the above reasons, excuse the delay and ask : 
the learned counsel for the petitioner to satisfy me whether 
any notice on the petition for review should be issued to the 

` other side. No costs. 


K.S. Delay excused, 


X e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE PATANJALI SASTRI. 


Yella Venkatramayya .. Appellant* (Plaintif) 
i v. 
Yella Seshayya and others. . Respondents (Defendants 


1, 3 to 6 and 8). 


Hindu law— Conversion of Hindu parents and their minor son to 
CPMstianity—Subsequent reversion to Hinduism—Status between parties 
whether one of re-unton—Father incurring debt and executing mortgage after 
reversion to Hinduism but during minority of son—Liability of son. 


Though as between a Hindu father and his minor son the former can by 
his unilateral declaration effect a division in status, it is doubtful if a Hindu 
father who first became a convert to Christianity and later on reverted to 
Hinduism can by an act of his own volition such as reconversion restore the 
co-parcenary relationship between himself and his son. 


In the absence of subsequent acts or transactions pointing to a re-union 
with the son after he became a major, the mere fact of the parties having 
lived together cannot be relied upon to indicate a re-union. 


Appeal against the decree of the Court of the Subordinate 
Judge of Guntur in A. S. No. 94 of 1937 preferred against the 
decree of the Court of the District Munsif of Guntur in O. S. 
No. 221 of 1935. 

FV. Rangachari for Appellant. 

S. Sitaramayya and K. Kotayya for Respondents. 

The Court delivered the following 

JupGMENT.—This appeal raises questions of some impor- 
tance as to the status of the members of a Hindu family, who 
having been converted to Christianity, are subsequently, 
reconverted to their old faith. 

The appellant is the son of the first respondent and he 
sued for partition of his half share in. the family properties, 
claiming that a mortgage executed by the first respondent in 
favour of the third respondent and a Court sale in favour of 
the fifth respondent in execution proceedings instituted against 
the first respondent are not binding on his share in the proper- 
ties. The Court below has upheld both the transactions in their 
entirety and this appeal has been preferred challenging the 
correctness of that decision. e 

The facts material for the decision of this appeal may be 
briefly stated. ° The appellant was born on the Ist July, 1914. 
In 1917, the first respondent and his wife became converts to 
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Venkat- Christianity and the appellant was also baptised in the same 
rameyya year, In 1930 while the appellant was still a minor, the first 
Seshayya. respondent executed the mortgage Ex. X which is one of the 
transactions now impeached in favour of the third respondent 
for Rs. 7,000 for discharging antecedent debts due to third 
parties. The mortgage was assigned io the fourth respondent 
in March, 1932 and it is admitted that only a sum of A 
Rs. 340 remains payable under it. The first respondent a% 
borrowed Rs. 800 in November, 1930, from the local Co-opera- 
tive Society, the second respondent herein, for discharging a debt 
due to another creditor. As this sum was not duly repaid the 
society brought claim No. 1793 of 1932 before the Registrar of 
Co-operative Societies and obtained an award which under the 
rules framed under the Co-operative Societies Act, 1912, was 
executable in the civil Courts as if it were a decree of the 
Court. In such execution proceedings items 1 to 7 and 9 of 
the plaint A schedule were brought to sale and purchased by the 
fifth respondent on the 21st January, 1935, for Rs. 2,000 subject 
to the mortgage already referred to which covered all the A 
schedule properties. 


Now, the appellant’s contention is that the conversion of 
his family resulted in a severance of the coparcenaty status, 
that debts incurred by his father after such conversion could 
not bind the appellant or his share in the properties which were 
all admittedly ancestral and that neither the mortgage nor the 
Court sale referred to above could affect the appellant’s interests 
in the properties. On the other hand, the alienees contended 
that the appellant’s family had all along been behaving as if 
they were Hindus of the Kamma caste and were treated as such 
by other Hindus of the same community in the village, that in 
such circumstances even if the appellant and his father had at 
one time become Christians, they must be deemed to have been 
reconverted to Hinduism and that, in any case, the appellant 
having held himself out to be an undivided son of the first 
respondent and a member of a joint Hindu family, was estopped 
from pleading the contrary. 


The trial Court held that notwithstanding their conversion 
to Christianity in 1917, the conduct of the parties showed that 
they must have forsaken their new religion and gone back to 
their old faith, and that even if they continued to be Christians 
throughout, they must be taken to Have elected to abide by the 
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Hindu law notwithstanding their conversion to Christianity. In Venkat- 
view of these findings, it upheld the validity of both the trans- "ayya 
actions applying the rules of Hindu law. In the lower appellate  Seshayya. 
Court, it was urged for the appellant that it was not open to the 
trial Court to find that the appellant and his father had been 
reconverted to Hinduism as no specific issue was raised on the 
oint, that on the footing that the parties remained Christians, 
bir eee as known to the Hindu law could exist between 
the appellant and his father as they were governed in matters 
of testamentary and intestate succession by the Indian Succes- 
sion Act and that therefore the first respondent had no power 
to bind the interests of the appellant in the common properties 
by his borrowing or alienation. The learned Subordinate 
Judge was of opinion that the question of reconversion to 
Hinduism was immaterial as the trial Court had held that even 
if the parties continued to be Christians, they must be taken to 
have elected to be governed by the Hindu law and he agreed 
with that finding. He thought that there was nothing in the 
Indian Succession Act to preclude persons who have been con- 
verted to Christianity being still governed by the Hindu law. 
He accordingly dismissed the appeal subject to a small modifi- 
cation as to which no question now arises. 


[After considering the evidence, His Lordship agreed with 
the lower Court on the question of fact that the appellant and 
his father were Hindus at all times material for the purpose of 
this case. Therefore it became unnecessary to consider the 
question as to what status the family would have if the family, 
remained Christians but continued to be governed by rules and 
custom of Hindu law. ] 

* * * + kk 

The question next arises as to the legal effect of the recon- 
version as regards the status of the parties in relation to the 
properties held by them which were all admittedly ancestral. It 
was argued by Mr. Rangachari for the appellant that when the 
first defendant became a convert to Christianity, there was a 
dissolution of the family tie and a severance of the coparcenary 
according to the decision of the Privy Council in Abraham v, 
Abraham, and that this position was in no way altered by his ° 
reconversion fo Hinduism. The coparcenary having once been 
severed could not, it was said, be revived except by a reunion, 


cnn 
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Venkat- and as reunion could result only from an agreement amongst the 
ramayya parties and as the appellant was still a minor when the first 
Seshayya. respondent executed the mortgage and incurred the debt which 
ultimately led to the Court sale the first respondent, notwith- 
standing the reconversion, had no power to bind by his borrow- 
ing the appellant’s share in the properties. Mr. Rangachari 
further pointed out that no case of re-union between the ya 
appellant and his father was put forward by the respondents yo” 
their written statements and no issue was framed raising the 
question. In these circumstances, it was urged that it was not 
open to the respondents now to rely upon any re-union as the 
basis of coparcenary relationship between the appellant and his 
father. Mr. Kotayya for the respondents, however, contended 
that no agreement to reunite was necessary to bring about a 
coparcenary between the first defendant and his son after the 
reconversion and that just as a Hindu father could by his uni- 
lateral act bring about a severance of the coparcenary between 
himself arid his minor son, so could he by anact of his own 
volition such as reconversion restore the coparcenary relation- 
ship. This argument, however, overlooks the position of the 
first defendant at the time of the reconversion. It is no doubt 
true as between a Hindu father and his minor son, the former 
could by his unilateral act effect a division in status. But could 
a Hindu father by his own volition bring about a re-union 
between himself and his minor son? No case actually deciding 
this point has been brought to my notice. Mr. Kotayya refer- 
red to the decision of Venkatasubba Rao, J., in Babu alias 
Govinddoss Krishnadoss v. Gokuldoss Goverdhandoss1, 
where that learned Judge has expressed the view that there is 
nothing inherently illogical in the father possessing the power 
of-converting his son’s status as a separated member into that 
of a reunited member. The case was one where there was no 
question of re-union between a father and his son, but the 
question was whether a father in reuniting with his brother 
could by his act carry his own undivided minor sons into the 
reunited family. In Venkata Reddi v. Kuppa Reddi®, this 
Court held that there could be no question of re-union with 
minors. Assuming however, that a Hindu father has such a 
power, it can have no application here as the first defendant 
was.not a Hindu when he reverted to his old religion. I am 





mea 2 es à 
1. (1928) 55 M.L.J. 182. | 2. (1918) M.W.N, 680. 
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therefore unable to agree that the reconversion of the first Venkat- 
respondent ipso facto brought about coparcenary relationship "79 
between himself and the appellant. No subsequent aet or tran- Seshayya. 
saction pointing toa re-union with the appellant during the 
latter’s minority was relied on. 

Mr. Kotayya next contended that the appellant, should, at 
any rate, be deemed to have become reunited with his father after 

Sig attained majority in July, 1932, as shown by Exs. VI, III 
and I and that as the fifth respondent purchased the properties 
in January, 1935, after such re-union, the appellant’s share in 
the properties must also be deemed to have passed under the 
sale. These documents already referred to in another connec- 
tion no doubt refer to the appellant as the undivided son of the 
first respondent but they were executed so soon—Ex VI about 
three months and Ex. III and I about a year—after the appel- 
lant became a major, that it would, in my opinion, be unsafe to 
conclude from these documents alone that the appellant know- 
ing that he was separate in status from his father, intended to 
agree to re-unite with him so as to form a joint family. On 
the other hand Ex. V executed on the next day after Ex. VI 
and Ex. II executed five days after Exs. III and I refer to the 

appellant merely as the son of the first defendant which rather 
shows that the parties did not attach much significance to these 
descriptions. It must also be remembered in this connection 
that no re-union between the appellant and his. father was 
specifically pleaded and no issue was framed on the point; nor 
have the Courts below considered the question and expressed. 
any opinion thereon. In these circumstances, I am not prepared 
to agree with Mr. Kotayya’s contention that the appellant has 
been shown to have become re-united with the first defendant 
after he attained majority and before the properties were 
brought to sale in Court auction in January, 1935. It follows 
that the appellant’s share of the properties sold cannot be held 
to be bound by the Court sale to the fifth respondent. 

Mr. Kotayya next argued on the strength of the three 
documents referred to above that the appellant having held him- 
self out to be an undivided son of the first defendant must be 
held to be estopped from now contending that he was not joint 
in status with,his father and that his share was not bound by 
the Court sale. The principle of S. 41 of the Transfer of 
Property Act was invoked in support of this argument and the 
decision of this Court in Waraprath Kummal v.. Paramboli 

111 
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Venkat- Kandit, was cited to show that it applies to Court sales also. I 

ramaya find it difficult to appreciate this argument. Assuming that 

Seshayyas S, 41 or the principle underlying it applies to Court sales (as to 
which however see Vaman v. Tikaram”), there is no question 
here of the appellant having placed any property belonging to 
him in the ostensible ownership of the first respondent. Nor is 
there any evidence to show that the fifth respondent when he g» 
purchased the properties in Court sale was aware that t 
appellant was represented to be an undivided son in Exs. VI, 
III and I and acted on the faith of such representation. No 
estoppel can arise when no representation is shown to have been 
made and acted upon. 

The appellant also raised an alternative contention. The 
Court sale to the fifth respondent having taken place in pursu- 
ance of an award made by the Registrar of Co-operative 
Societies, the appellant’s share in the properties could not be 
deemed to have been affected by such sale, as the appellant was 
not a member of the society which advanced the loan to the 
first respondent. It is not, however, disputed that an award 
made by the Registrar can be executed as if it was a decree 
passed by a civil Court and that in fact the properties in ques- 
tion were sold by a civil Court in execution of the award 
obtained by the second respondent. Whether a son’s interest in 
family property also passes at a sale held in execution proceeding 
taken against the father alone depends not on whether such 
proceedings arise out of a decree of a civil Court but on con- 
siderations of Hindu law. I see no substance in this contention 
and I have no hesitation in rejecting it, 

The appeal however succeeds on the other grounds indicat- 
ed above and the preliminary decree passed by the Courts 
below will be modifed by deleting the words “subject to the 
mortgage Ex. X” and including items 1 to 7 and 9 also of the 
A schedule among the properties of which partition has been 
decreed. The appellant will be entitled to mesne profits in res- 

y pect of these properties from the date of suit and the amount 

due to the appellant will be ascertained and provided for by, 

the trial Court. The appellant will get his costs in all the 

Courts from the respondents 2 to 5 who contested the appeal, 
Leave granted. e 


KC pa Appeal allowed. 


- 1. (1916) 34 I.C. 494, Z (1927) 29 Bom.L.R. 471. 


i] THE MADRAS LAW JOURNAL REPORTS. 883 


. [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sir ALFRED Henry LIONEL Leacu, Chief 
Justice, MR. JUSTICE GENTLE AND Mr. JUSTICE SOMAYYA. 


Rangaswami Aiyangar .. Appellant® (3rd Defendant) 
v. 
me,Sivaprakasam Pillai and others. Respondents. 
F.B. 


Limitation Act (IX of 1908), Ss. 20 and 21—Promissory note executed «  _*"" 
by managing member of a Hindu family when the family was joint—Pay- Rangaswami 
ment of interest after partition by a member of the family—If starts a fresh Aiyangar e 
period of hmitation against the other divided members of the family. Siva- 

T the manager of a joint Hindu family and. his youngest son S executed prakasam 
a promissory note for Rs. 2,384 on 12th March, 1925, when the family was Pillai, 
joint. The debt was incurred for a family necessity. T having died on 
25th March, 1925, payments towards interest were made subsequently by S 
on behalf of himself and his two brothers. On the 13th June, 1930, the 
brothers separated and it was agreed that S should be responsible for the 
repayment of the debt due on the promissory note. On 10th June, 1933, S 
paid a sum on account of interest due on the promissory note and made an 
endorsement recording the fact that he had made the payment. A suit was 
filed on the 24th July, 1935, against all the sons of T to recover the balance 
due on the promissory note. The suit was on the debt as well as on the 
instrument, 

Held, although until the partition took place it would be legitimate to 
regard interest payments made by S as having been made under the autho- 
rity of his eldest brother on whom devolved the managership of the family 
on the death of the father, after partition there is no manager and therefore 
no one who can extend the period of limitation in respect of a family debt 
so as to affect the erstwhile members. Accordingly the payment by S cannot 
start a fresh period of limitation against his brothers. 

Case-law discussed. 

Pangudaya v. Uthandiya, (1938) 2 M.L.J. 33: LL.R. (1938) Mad. 968 
approved and followed. l 


Appeal against the decree of the Court of the Subordinate 
Judge of Mayavaram in A. S. No. 36 of 1937 (A. S. No. 139 
of 1935 District Court, Negapatam) presented ‘against the 
decree of the Court of the District Munsif of Shiyali in O. S. 
No, 142 of 1935. 
N. R. Sesha Aiyar for Appellant. 
S. Sankara Aiyar for Respondents. ° 
The Judgment of the Court was delivered by 
` The Chief Justice.— The questign which falls for decision Leach, C.J. 
in this appeal is whether a payment made after partition by a è 
member of æ Hindu family of interest due on a promissory, 
note which was executed by the managing member when the 


l 4 
* S. A. No. 993 of 1937. 19th September, 1941. 


F.B, 
Rangaswami 
Aiyangar 
v. 
Siva- 
prakasam 
Pillai. 
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family was joint starts a fresh period of limitation against the 


other members of the family, the payment having been duly 
acknowledged by the person who made it. There are conflicting 


decisions of this Court and it is for this reason that this appeal- 


has been placed before a Full Bench for decision. 
The facts present no complication. On the 12th March, 


1925, the appellant’s father, one Thiruvenkatachariar, and his s” 


youngest son Srinivasaċhariar, executed a promissory note fer 
Rs. 2,384 in favour of one Gnanambal Achi. Thiruvenkata- 
chariar had three sons, and at the time of the execution of the 
promissory note the family was joint. It is common ground 
that the-debt was incurred for a family necessity. On the 
25th March, 1925, the father died. Payments towards interest 
were made subsequently by Srinivasachariar on behalf of 
himself and his brothers. On the 13th June, 1930, the brothers 
separated. It was then agreed between them that Srinivasa- 


_chariar should be responsible for the repayment of the debt. 


due on this promissory note. In deciding what properties 
should be taken by Srinivasachariar as his share due allowance 
was made for his obligation to discharge the debt. On the 
10th June, 1933, Srinivasachariar paid a sum of Rs. 55 on 
account of interest due on the promissory note and made an 
endorsement on it recording the fact that he had made the 
payment.- On the 24th July, 1935, the first respondent, who 
has died during the pendency of the appeal and is now 
represented by the second respondent, instituted in the Court 
of the District Munsif of Shiyali the present suit to recover 
the balance due on the promissory note, it having -been 
bequeathed to him by his mother in her will. All the sons of 
Thiruvenkatachariar were made defendants. The District. 


Munsif held that the payment made by Srinivasachariar 


operated to extend the period of limitation against his brothers 
as well as against himself. Accordingly he granted a personal 
decree against Srinivasachariar as an executant of the promis- 
sory note and a decree against his brothers, limited to their 
shares in the family properties. The appellant appealed to the 
Subordinate Judge of Mayavaram, who concurred in the judg- 
ment of the District Munsif and consequently dismissed the 
appeal. The present appeal is from the decree passed by the 


Subordinate Judge. The plaint has not been printed but it has 
been accepted for the purpose. of. the appeal that the PN 
sued on the debt as well as on the irfstrument.: 


s 
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A payment of interest made by the person liable to pay the 
debt, or by his agent duly authorised in this behalf extends the 
period of limitation, provided that an acknowledgment of the 
payment appears in the handwriting of or in a writing signed 
by the person making it. This is one of the provisions of 

- S. 20 of the Limitation Act. Sub-S. (2) of S. 21 however 
says that nothing in S. 20 renders one of several joint 
centractors, partners, executors or mortgagees chargeable by a 
payment made by one of them or his agent, and Cl. (b) of 
sub-S. 3 of S. 21 makes it clear that where a liability is 
incurred by, or on behalf of, a Hindu undivided family, only 
the manager of the family or his duly authorised agent can 
make a payment which will have the effect of extending the 
time against all the members of the family. This clause was 
inserted by the Indian Limitation (Amendment) Act, 1927. As 
long ago as 1882 this Court held that the manager of a Hindu 
family had the same authority to acknowledge as he had to 
create debts, but without special authority he could not revive 
a claim against the family already time-barred. See Chinnaya 
v. Gurunathamt, Some other High Courts did not share the 
opinion that the manager could acknowledge liability and the 
amendment was made in order to put an end to the controversy. 
l Now, it is manifest that in making the payment of Rs. 55 
on the 10th June, 1933, Srinivasachariar was not acting as the 
agent of his brothers. They had divided and, as already 
indicated, in allocating the shares of the three members in the 
assets and the liabilities of the family it was stipulated that 
Srinivasachariar alone should be responsible for the payment 
of the debt in suit. The arrangement between the brothers 
could not, of course, affect the rights of the holder of the 
promissory note, but it makes it impossible to contend that 
Srinivasachariar was acting as the agent of his brothers when 
he paid the Rs. 55. Srinivasachariar was never the manager 
of the family, although until the partition took place it would 
be legitimate to regard interest payments made by him as 
having been made under the authority of his eldest brother on 
whom devolved the managership of the family on the death of 
the father. The provision of law embodied in S. 21 (3) (6) 
of the Limitation Act is an important factor in this case. 
While the family remains united only the manager or his duly 


-1, (1882) LL.R. 5 Mad, 169 (F,B.) 
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E.B. authorized agent can extend the period of limitation against 
Rangaswami the family. After partition there is no manager and therefore 
Aiyangar no one who can extend the period of limitation in respect of a 
Siva- family debt so as to affect the erstwhile members. 
"Billa Before proceeding to examine the reported decisions of 
‘Leach, ÈJ. this Court which have bearing on the question to be decided it ` 


will be useful to inquire into the nature of the liability of ag” 
Hindu son to pay his father’s debts and of a member of a jofit 


a family in respect of a family debt. In Narayanan Chettiar v. 
. Veerappa Chettiar’, Ayling and Srinivasa Aiyangar, JJ., 
observed: i 


“ The liability of a Hindu son to pay the debts of his father not being 
illegal or immoral (Avyavaharika) has been developed by judicial decisions 
from his pious obligation to save the father from sin, as laid down by the 
Hindu Law Texts. This liability as now developed is certainly nota joint 
liability, nor a joint and several liability as ordinarily understood in English 
Law; in fact it is dificult to bring it under any particular legal category of 
the English Law. In Ramasami Nadan v.Ulaganatha Goundan?, which for 
the first time settled that the son could also be joined with the father ina 
suit to recover the father’s debt, Sir V. Bhashyam Aiyangar, in his interest- 
ing argument, repeatedly admitted that the son was not jointly liable with 
the father. In his judgment in the Full Bench case, Periasami Mudaliar v. 
Seetharama Chettiar’, Bhashyam Aiyangar, J., treats it as settled law that 
the son could not be sued alone during his father’s lifetime, for recovery of 
a debt due by the father, though the father can be sued alone without the 
son. Itis also settled that after the father’s death a suit can be instituted 
on the original cause of action though judgment had been recovered against 
the father. These positions show clearly thata Hindu son is not jointly 
bound with his father”. 


With these observations we are in full agreement. The son’s 
liability under the pious obligation rule in no sense arises out of 
contract. His liability arises solely from the fact that he 
is the son of his father and his personal law regards it as being 
right and proper that he should pay his father’s debts. His 
liability is personal to himself. This does not mean that he is 
personally responsible in the ordinary acceptance of the expres- 
sion of personal liability but that the obligation devolves upon 
him by reason of his relationship. The position is no different 
when he has brothers. Each is similarly, but separately liable. 
The position of a member of a joint family with regard to a debt 
binding on the family is very much the same. His liability arises 
from the fact that he is a member of the family, and the fact 





1, (1916) 31 M.L.J. 386: LL.R. 40 Mad. 581. 
2, (1898) 8 M.L.J. 312: KL.Rp.22 Mad. 49 (F.B.) 
3, (1903) 14 M.L.J. 84: LL.R, 27 Mad. 243 (F.B.). 
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that it is limited to his individual share in the family properties 
emphasizes the personal nature of the liability. Therefore in 
deciding whether after partition one brother can extend the 
liability of his brothers in respect of a debt incurred by the 
family before partition, the law of joint liability as understood 
in England is of no help. Regard can only be had to Hindu 
we conception of liability arising out of relationship. 

> Turning now to the reported decisions, the judgment on 
which the appellant most strongly relies is that delivered by 
Stodart, J., in Pangudaya v. Uthandiya', in which Madhavan 
Nair, J., concurred. There a joint Hindu family consisted of 
three brothers the eldest of whom as the manager of the family, 
executed in 1919 a promissory note in favour of the plaintiff. 
In the following year the brothers separated. After the parti- 
tion the eldest brother made four payments of interest the last 
of which was on the 5th March, 1930. All the payments were 
endorsed on the promissory note. The suit was filed in 1931. 
The Court held that even if the loan was contracted for the 
benefit of the family, the eldest brother could not after partition 
by making payments towards the loan and placing them on 
record as required by S. 20 of the Indian Limitation Act keep 
the debt alivé against his brothers. The learned Judges were 
of the opinion that the brothers were not co-debtors in the sense 
that one member by making a part payment could keep the debt 
alive against the others. It was pointed out that if one brother 
could extend the period of limitation against the othets, there 
would have been no necessity for the Legislature to enact S. 21 


(3) (b). 


For the respondent equal stress is laid on the decision of. 


Burn and Lakshmana Rao, JJ., in Edangapurandar v. Nara- 
simhachariar*, In that case the facts were these. A Hindu 
father executed a promissory note in 1918 which he kept alive 
by payments of interest. The last payment was made by him 
on the 6th August, 1921 and the fact of payment was endorsed 
on the promissory note. The father died in 1922, being survi- 
ved by three sons. In February, 1924 one of the sons, the first 
defendant in the suit, was corfverted to Islam which 
‘meant the separation of the family. On the 5th August, 1924 
one of his brothers, the second defendant, paid Rs. 25 towards 





1. (1938) 2 M.L.$, 33: LL.R. (1938) Mad. 968. 
23 (1939) 1 M.L.J. 68; LL.R. (1939) Mad,.140, 
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FB, the debt and endorsed the fact of payment on the promissory 


Rangaswami ote. On the 4th August, 1930 the suit was filed. The Court 
Aya ngar held that the payment of the 5th August, 1924 kept the note 


Siva- alive as against all the brothers, The basis of the decision was 

ital that allthe sons were liable under the pious obligation rule. 

Leh CJ. ‘The Court distinguished the decision, Pangudaya v. Uthandiya}, 
: on the ground that in that case the pious obligation rule had ngger” 

bearing, but the learned Judges overlooked the fact that the 

5 rule only creates a personal liability based on sonship. Whether 

. a co-heir can bind his co-heirs may be another matter but in the 


present case the Court is not concerned with the position of co- 
heirs. It is only concerned with. the position of divided 
brothers in respect of a debt which was created for family pur- 
poses before partition, 


The appellant also relies on Rama Vadhyar v. Manian 

Vadhyar?, and the respondent on Lokanadha v. Lokhono®. In 

the former case Beasley, C. J., sitting alone, held that where 

the manager of a joint Hindu family executes a promissory, 

note for money required for a family necessity, a payment by 

the son who becomes the manager on his death does not save 

limitation against another son when the payment is made after 

partition. The learned Chief Justice pointed out that after a 

‘partition there is no undivided family and therefore no manag- 

ing member of it, and unless there is authority to acknowledge 

the debt or make a part-payment the other members of the 

family will not be bound by the acknowledgment or part- 

payment of one member alone. In Lokanadha v. Lokhono3, 

Curgenven, J., also sitting alone, held that payment of ‘interest 

` made by some of the descendants of a deceased mortgagor binds 

the other descendants even though they became divided from 

the family before the payment was made. The learned Judge 

considered that S. 21 (2) could not save them because it did 

not relate to “co-heirs” and other persons who are liable by, 

° ‘reason of their personal law and not from direct contract with 

‘the promisee. This view of S. 21 (2) ‘is obviously right, but 

it does not follow from this that after partition one member of 

a Hindu family can bind another member by what he does 
“alone. | . 





1, (1938) 2 M.L.J. 33: IL.R. (1938) Mad. 968. 
2. (1937) 45 L.W,767. ° ` i 3. ATIR. 1930 Mad, 738. 
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The learned advocate for the respondent also referred to 
the decision of Varadachariar and Burn, JJ.,-in Lakshmi Naidu 
v. Gunnamma}, but that case has very little bearing here. The 
facts there were these. A joint family consisted of two 
brothers both of whom were parties to a deed of mortgage of 
immovable property belonging to the family. A part-payment 
of interest due on the mortgage was made by the brothet who 

as the managing member of the family. The payment was 
acknowledged by an endorsement on the deed, but this was only 
signed by the managing member, The mortgagee brought a 
suit to enforce payment of the loan. The question was 
whether the part-payment of interest by the managing member 
‘would save limitation against the other brother. It was held 
that on the evidence it could be inferred that in making the 
payment the managing member was acting as the agent of his 
brother. The learned Judges did not consider it necessary in 
‘such circumstances to adjudicaté on the contention which was 
raised that in the case of’ joint mortgagors payment by one 
cannot save limitation as against the co- mortgagor or their 
‘interests in the mortgaged property. f 

We consider that Pangudaya v. Uthandiya%, was rightly 
‘decided, and should be followed here: In-the present case the 
‘sons were not parties to the instrument and before the partition 
their liability in respect of the debt which it représented could 
only be extended by the managing member. 4 fortiori after 
partition when there was no managing member, a part-payment 
of principal or interest by one could notaffect, the others. From 
the beginning the liability of the sons was; an, individual liabi- 
lity, whether considered in connection with the. pious obligation 
rule or in connection with membership of the family. It is not 
suggested, that the plaintiff could call in- aid the pious obligation 
rule in order to make the appellant liable. and partition prevented 
even the erstwhile managing. member extending, the period of 
limitation against his brothersy > In- these .cirgumstances the 
payment made by Srinivasacligriar on the . A Oth, June, 1933 
could.only bind his brothers if he was acting as their authorised 
agent, -which clearly he was not. Therefore his. „action left 
them unaffected. ded e 

= _ For these. reasons we allow the appeal | with costs throngh- 
out., 





eee allowed. 


‘4, (1934) 68 M.L]. 470: LL.R. 58 Mad. 418 
2. (1938) 2 M.L J. 33: LL.R. (1938) Mad. 968. 
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` [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction.] 
PRESENT:—SIR ALFRED Henry LIONEL Leacu, Chief 
Justice, Mr. JUSTICE WADSWORTH AND MR, JUSTICE PATANJALL 
SASTRI. l aho ké 


Commissioner. of Incoine- tax, Madras .. Petitioner* ' rad 


AMA ' i; y P 
° SM. AR. VR. Annamalai Chettiar, ©... Respondent. . 
Devakottah. 
EB. Income-tax Act (XI ASE N losses in foreign business in 
= Same accounting year wiping out earlier profits—If changes the character of 
a f remittances out of available profits already made—Liability to assessment. 
Income-tax, Where remittances.have been made from Penang into, British India out 
Madras of profits available “for remittance the incurring of losses in his foreign 
An aan business by the assessee subsequently in the same accounting period which 
Chettiar. were sufficient to wipe out those -profits cannot be deemed to have changed! 
- the character of the remittances so as to exclude them from assessment as. 
profits. 


Reference by the Cominissioner of Income-tax under S. 66: 
(2) of the Indian Income-tiax Act (XI of: 1922): 
UK. V, Sesha Aiyangar for The Commissioner of Income- 


tax: i 


M: Subiürayä ‘Aijar for ttie EA 5 
The Judgment’ of the Court was. delivered by” 


Leach, C.J. “> The C hief. Justice. The’ assessee isa Nattukottai Chettiar 
‘who deals in stocks and shares at Devakottah and carries ona - 

“money- -lending* business in Penang. Between the 26th April, 

1937 and the ‘20th November, 1937, the assessee remitted to 

British India thé sum of Rs. 13,900 which représented profits. 

‘which he had made i in his- “money-lending business at Penang. 

These remittances have been ‘included by ‘the’ Income-tax 

authorities in the profits made by the assegsee during the year 

of ‘account’ "4937-1938. The-assessee ‘says: that in the last 

e quarter of the year | of’ account he suffered heavy losses.. in 

Penang and ‘that ‘these losses- were’ greater-than thé profits 

which He had made in the earlier year. On this basis he con- 

tends that the Income-tax authorities cannot ‘in ‘law treat the 

remittatices as ‘being remittances Of profits. The ‘Tncome- tax 

Officer refused, to accept this contention, but on appeal the 





*O.P. No. 52'of 1941. + + > @ °° «© 15th September, 1941. 
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| . . . . 
assessee persuaded the Assistant Commissioner to accept it. EB: 
The Commissioner of Income-tax agreed with the Income-tax . Commis- 
Officer and consequently restored his order of assessment. At ee. 
the request of the-assessee the Income-tax Commissioner has Madras. 


referred, under S. 66 (2), the following question to this Court Annamalai 


“ for decision: Chettiar, 
~ “ Whether in the circumstances of this case the Commissioner was justi- Leach; C.J; 


figd in coming to the conclusion that the remittances between 26th April, 1937 

and 20th November, 1937, came out of the profits of the next preceding year 

which were available when the remittances were actually made, although e 
subsequently in the same accounting period, that is, between January and . 
April, 1938, the petitioner incurred losses which were sufficient to wipe out 

those profits.” 


We consider that the Commissioner is right in the view which 
he takes. The remittances in fact came out of profits. This 
is not disputed.: The fact that losses were incurred subsequently 
in the year would not change the character of the remittances. 
We are not dealing with a case where there has been a 
‘remittance in anticipation of profits: We are dealing with a 
case in which profits had actually been earned and more than 
sufficient in amount to cover the remittances. Therefore we 
cannot accept the assessee’s contention. that his subsequent 
losses must be deemed to have changed the character of his 
temittances. 


“The reference. will be “answered in favour of the 
Commissioner and he is entitled to his costs Rs. 250. 


K. S.. ge ~ Reference answeréd. 


ne Coe, 


[FULL BENCH], _ 
“IN THE HIGH COURT OF JUDICATURE AT MADR : 5. 
i [Ordinary Original Civil Jurisdiction. ] 


| PRESENT Sir ALFRED HENRY- LIONEL LEACH, C hief 
| Justice, Mr. JUSTICE WapsworTH AND MR. ue PATAN- 
: JALI SASTRI, i 
. . ai ’ ' bg 
Cornmissicner of Income-iax, Madras .. Petitioner* KK F.B. 
f v. | ait, Commis- 
K. M. S. Lakshmanier, Madura Respondent, ga a 
| ncofhe-tax,. 
" Income-tax ect (XI of 1922), S. 16 (3) (a) (ii)— Applicability—Minor’ s Madras * 
broperty contributing to assets of the firm—If makes any difference. Laksh- 
ee meee manier. ” 
NO. BANG. 55 of 1941. * 15th September, 1941. 


SEB. 
~ Conimis- 
sioner of. 
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“Marras; 


ashy 
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After a Hindu family became divided, the father, the assessee and his 
children some of whom were minors were the partners in two firms into 
which the family business was converted. The father was being assessed as 
an individual on his total income including his share of the profits in those 
two firms. In respect of the year 1939-40 the Income-tax authorities relying 
on S. 16 (3) (a) (ŝi) (inserted by the Amending Act of 1937 which came into 
force onthe ist April, 1937), held that to the assessee’s income should be 
added the partnership profits which were allocated in that year to his minor 
children. Ona reference under S. 66 (2) of the Income-tax Act, 

Held, that the provisions of S. 16 (3) (a) (ii) applied to the case. Fhe 
partition put an end to the joint status and the family properties ceased to 
exist as family assets which devolved on the partnerships, to the benefits of 
which the minors were admitted. There is nothing in S. 16 (3) (a) (ii) of 
the Income-tax Act which justifies the Court in drawing a distinction 
between a case where a minor’s property is witha firm and the case where 
the minor is allocated a share without any contribution to the assets of such 


partnership. ; 


Reference by the Commissioner of Income-tax under S. 66 


(2) of the Indian Income-tax Act (XI of 1922). 


K. V. Sesha Aiyangar for Petitioner. 

T. M. Krishnaswami Aiyar, M. Subbaraya Aiyar and T. 
V. Viswanatha Aiyar for the. Assessee. 

The Judgment of the Court was delivered by 


| The C hief Justice. —The assessee is á partner in two firms 
trading under the styles of K, M. S; Lakshmanier & Sons and 
Lakshmanier Sons and Company respectively. In the former 


‘firm he possesses a one-fifth share, the remaining four fifths 


being owned by: his sons, three of whom are minors. In the 


"firm of Lakshmanier Sons and Company he possesses a one- 


twentieth share, the remaining’ nineteen-twentieths being 
owned by his sons and his daughters,-who are also minors. 
‘The family became divided several years ago, since when the 


‘assessee has been assessed as an individual on his total income, 


including his share of the profits in these two firms. In respect 


of the year of account 1939-40 the Income-tax Officér held that 
_ to the; assessee’s income should:be added the partnership profits 


which were allocated in that year to his children. -In.adopting 
this course the .Income-tax, Officer, relied on the provisions of 
S. 16 (3) (a) (ii), this section ‘having been inserted in the Act 
by the Amending Act of 1937, which came. into, force on the 
1st April, 1937. The assesseé ‘contended that this course was 


contrary to’the section and ‘appealed to ‘the ‘Assistant Commis- 


sioner: The Assistant’ ‘Commissioner. ‘having concurred.in the 
, order, of the Income-tax Officer, the Commissioner, of Income- 
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tax in response to a request by the assessee has referred to 
this Court under S. 66 (2) of the Act the following question: 
“Whether on the facts of this case the Income-tax authorities are right 
in adding the minors’ share of income to the petitioner’s income under S. 16 
*(3) (a) and whether the section has been properly applied to this case”. 
We agree with the Commissioner of Income-tax that the 
statutory provision relied upon by the Income-tax Officer is 
“Yoxclusive against the assessee. S. 16 (3) (a) (ii) states that 
in computing the total income of an individual for the purpose 
of assessment shall be included so much of the income of a 
minor child of his as arises directly or indirectly from the 
admission of the minor to the benefits of partnership in a firm 
of which the individual is a partner. It is difficult to imagine 
words which would express the intention more clearly than the 
words used in this section. The assessee is a partner in two 
firms. He has minor sons who have been admitted to the 
benefits of those partnerships. Being minors they are not 
actual partners but the Partnership Act allows them to be 
admitted to partnership benefits. Profits have been earned and 
on these profits the assessee is liable to be taxed, not only in 
respect of what he has received, but what has been paid in 
respect of the shares of the minors. 


Before the Commissioner the assessee contended that as the 
minors had antecedent rights and as no new right was created 
or conferred by the father when the family business became a 
partnership business it could not be said that thé minors had 
been admitted to the benefits of partnership. On this basis it 
was said that S. 16 (3) (a) (ii) doesnot apply. The Commis- 
‘sioner has given the right answer in his statement of the case. 
The partition of the family put an end to the joint status and 
the family properties ceased to.exist as family assets. The 
assets devolved on the partnerships and under S. 30 of the 
partnership Act the minors were admitted to the benefits of the 
Partnerships and it is such benefits which fall within the 
statutory provision referred to. 


On behalf of the assessee it has also been contended that as 
the minors were not admitted gratis iato the firm, but owe their 
membership to the fact that they contributed to the assets their 
shares in the foint family. property, S. 16 (3) (a) (i) can have 
no application. The suggestion is that unless the minors are 
admitted to the benefits of the partnership without any contri- 
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bution to the assets S. 16 (3) (a) (ii) has no application. 
This is really putting the first contention, in another way.. 
There is nothing in the section which justifies the Court in 
drawing a distinction between a case where a minor’s property 
is with a firm and the case where the minor is allocated a share 
without any contribution to the assets. The section can only 
be construed in accordance with the words used in it and there 
is no foundation for this argument in view of what the section™ 
says. We agree with the Commissioner that S. 16 (3) (a) (ii) 
has been rightly applied in this case and we answer the 
reference accordingly. 

The respondent will pay the Commissioner’s costs Rs. 250. 


K. S. ; Re ference answered. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras. J 


PRESENT :—Lorbs ATKIN, RUSSELL oF KILLOWEN AND 
ROMER; SIR GEORGE RANKIN AND LORD JUSTICE CLAUSON. 


P. T..Krishnaswami Aiyangar .. Appellani* 
v. 
Chevula Kamalamma and others .. „Respondents. 


Mortgage—Suit on a mortgage by deposit of title deeds impleading 
subsequent morigagee of the property—Suit mortgage found to require 
registration and invalid for wani of it—Plaintiff given a money decree only 
=Order for sale of property and adjudication as to subsequent eka haa 
Propriety. 

. Where in a suit to enforce a mortgage by deposit of title deeds implead- 
ing the subsequent mortgagee of the property, it was found that the equitable _ 
mortgage required registration and was invalid for want of such registra- 
tion, only a money decree ought to be passed in favour ‘of the plaintiff; it is 
wrong to direct a sale of the property in suit or to make any pronouncement, 
as to the validity or otherwise of the subsequent mortgagetor to give the 
ee mortgagee any relief whatsoever in the suit. 

` Decision of the High Courtin Krishnaswami Aiyangar v. Gouriamma, 
a I.R. 1936 Mad. 256 reversed. 


Appeal from a judgment and decree of the ‘High: Git 
Madras. (Ramesam, Offg. C. J., and Cornish, J.,) in its Civil 
Appellate Jurisdiction dated 26th July, 1935, from the Ordinary 
Original Civil Jurisdiction | of the same Court dated 6th 
September,. 1932. .. . ` c. 

. The facts of the case appear sufficiently from the, judgment, 





e 
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JP. Eddy.and S. P. Khambatta: for Appellant. 

J. M. Parikh and P. V. Subba Row for Respondents. 

Their Lordships’ Judgment was delivered by. 

Lorn. RoMER.—Chevula Venkatasubbaya Chetti, now 
‘deceased, was the owner of two houses in Madras. For the 
sake of brevity they.may be referred to as Nos. 60 and 68 
respectively, and their owner as the testator. . On 2nd June, 

“1919, the testator executed a promissory note for Rs. 12,000 
bearing interest at 9 per cent. per annum>in. favour of one 
Rangayya Chetti and deposited with him the title deeds of No. 
60 as security. At the same time the’ testator executed a docu- 
ment headed “Collateral Security Bond’: which recorded the 
fact of the deposit of the title deeds as collateral security in 
respect of the promissory note and then proceeded as follows: 


‘I shall therefore pay you the principal and interest, accruing due on the 
said promissory note from this date in full, and redeem the said title deeds. 
‘To this effect is the collateral security bond executed by_me with consent: 

This document was never registered. The'testator died in 


the year 1920 having by his will appointed four executors of 
whom ‘respondents 1 and 2 and one -Chevula Subramanyam 
Chetti appear to be alone surviving. “It should be. mentioned 
that the will contained an express provision that'the two houses 
should not be sold.- Rangayya Chetti died in the year 1921, 
and on 13th October, 1930, his junior widow’ ‘Gouriamma who 
was his sole legal personal representative instituted ‘the present 
proceedings for the purpose of enforcing thé equitable mortgage 
purporting to have been created’ in favour of Rangayya by the 
deposit of the title deeds of No. 60. . “2 

The first three defendants to the suit were ‘the surv iving 
‘executors of the testator, . Defendant 4 was the present appel- 
lant. The réason for adding Him as a party was this. On 
26th June, 1924, the first three defendants and on 24th 
November of the same year the first’ two defendants as 
executors of the testator had executed moitgages in favour of 
the appellant of both ‘the houses to secure various sums of 
‘money that they had borrowed from him or that he had paid at 
their request. He was, therefore, assuming these mortgages 
to have been valid, a necessary party to the proceedings. The 
relief that Goiriamma asked for.by: her plaint was the usual 
relief sought i in a suit by a mortgagee to, enforce his security. 
The first two defendants (being the: present respondents 1 and 
2) by their written statement impeached:the validity of. the 
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equitable sorters ‘in suit on ‘the ground that it was created 
by the collateral security bond and that the document had 
never been registered. Defendant 3, Subramanyam neither 


filed a written statement nor took part in any of the subsequent 


proceedings in the suit. The appellant by his written statement 
put the plaintiff to proof of the equitable mortgage but did not 
in terms impeach its validity. In due course issues were | 
directed to be tried of which the oily ones now material wae 
to the following effect: 

2. Is the mortgage ery upon invalid? (5) Are the mortgages in favour 
of defendant 4 binding’‘on the estate of the testator? (6) What is the amount 
due upon those mortgages? $ s 
On 6th September, 1932, the case came on for trial beford 
Beasley, C. J- After a consideration of the relevant authorities 
he came to the conclusion that the collateral security bond did 
not require registration and that a valid equitable mortgage. 
upon No. 60-had been created by the deposit of the title-deeds. 
He accordingly ‘pronounced the usual mortgage decree in 
favour of the plaintiff. The appellant did not at the trial 
adduce any evidence to prove his mortgages. The learned 
Chief Justice in those circumstances made no findings upon 
issues 5 or 6.. The ‘decree merely provided that the appellant 
should be at liberty to enforce his claim as a second mortgagee 
of the suit property by a separate suit. With this decision 
upholding the validity of the plaintiff’s mortgage defendants 1 
and 2 appeared ‘to. be content. The appellant, however, took 
the matter to the appellate side 'of the High Court where it 
came on for hearing on 11th May, 1933, before Ramesam and 
Cornish, JJ. ,, Those learned Judges took the view that unless . 
the appellant’ s mortgages were valid and there was something 
remaining due upon them the appellant had no Tight to be heard 
on the appeal. They accordingly remanded the case ‘to the 
Judge sitting.on the original side to submit his findings upon 
issues 5 and 6. They ordered however that the costs entailed 
by the additional hearing, that is to say, the hearing fee and 
the fee payable to. counsel should be paid by the aaa in 
any event. 


The trial ‘of these two issues took se before Ananta- 
krishna Aiyar, Ji, in August, 1933, and on 25th of that month 
he gave judgment recording his findings upon them. It is 
‘unnecessary: to deal with them in afy detail.- It is sufficient'to. 
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say that on issue 6 he found that, assuming the appellant’s 
mortgages to be valid, there was a substantial sum due to him 
thereunder which would be properly payable out of the testa- 
tor’s estate. He made no finding upon issue 5 which raised a 
question of law rather than one of fact. It was the question 
whether in view of the provisions of S. 307, Succession Act, 
the executors had power to mortgage the houses of their testa- 
tar. He thought that this question could not properly be 
answered until the question of the validity of the plaintiff’s own 
mortgage had been settled. , 


The hearing of the appeal before Ramesam and Cornish, 
JJ., was resumed on 26th July, 1935. They evidently thought 
that the findings of Anantakrishna Aiyar, J., were sufficient to 
establish ‘the right of the appellant to be heard upon the appeal, 
for they proceeded to consider the question of whether the 
collateral security bond of 2nd June, 1919, required registration. 
Differing from the Chief Justice upon the point they decided 
that it did, and that the plaintiff’s suit so far as it sought to 
enforce a charge upon No. 60 was not maintainable. The 
plaintiff, however, was by virtue of the promissory note an 
unsecured creditor of the testator’s estate for so much of the 
Rs. 12,000 as still remained owing together with arrears of inte- 
rest and was entitled to a simple money decree against the execu- 
tors for thatamount. But the appellant was not a proper party to 
a suit for sucha decree. The suit againsthim should therefore 
have been dismissed with costs. When once it had been decided 
that the plaintiff was merely an unsecured creditor of the 
testator, the question of the validity or otherwise.of the appel- 
lant’s mortgages could not by any possibility be an issue in the 
suit. It would only arise for determination if and when the 
plaintiff should seek to enforce her decree in execution against 
No. 60. (It should be mentioned. here that No. 68 had long 
since been sold in proceedings instituted by a person who held 
a mortgage on that house granted by the testator.) 


_ The learned Judges nevertheless proceeded to discuss the 
question at some length, and eventually arrived at the conclu- 
sion that the mortgages were beyond the competence of the 
executors and were accordingly invalid as between the appellant 
on the one hand and the plaintiff and the rest of the unsecured 
creditors of the testator on the other; but that the mortgages 
‘were.valid as between thé appellant and the executors, by which 
113 
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the learned Judges meant, as will presently appear, that it was 
valid as between the appellant and the persons interested in the 
testator’s estate other than the creditors. They also held that 
the appellant was entitled to stand in the shoes of the unsecured 
creditors whose debts. had been paid off out of the moneys 
advanced by him on the security of his two mortgages. 
Having arrived at these conclusions and having ascertained 
that the.amount remaining due to the appellant on the footing 
just mentioned was Rs. Y, and that of the total amount 
advanced by him under his mortgages there still remained due 
for principal and interest the sum of Rs. X, and that the sum 
due to the plaintiff on the promissory. note for principal and 
interest was Rs. 18,985-6-4, the learned Judges gave effect to 
their several findings in a decree dated 26th July, 1935. Stated 
shortly it was to this effect: the appeal was allowed, the decree 
of 6th September, 1932, was set aside and declarations were made 
substantially as follows: (1) that the equitable mortgage of 2nd 
June, 1919, was not valid as a mortgage as between the plaintiff 
and the appellant as it was not-registered; (2) that the mort- 
gage by the executors of No. 60 in favour of the appellant was 
not valid as a mortgage as between the plaintiff and the 
appellant, and (3) that the plaintiff and the appellant were 


respectively entitled to money decrees for the debts due to them, 


namely, Rs. 18,985-6-4 to the plaintiff and Rs. X to the 
appellant. The decree then went on to order a sale of No. 60 
and . directed in effect that out of the net sale proceeds 
Rs. 18,985-6-4 should be paid to the plaintiff and Rs. Y to the 


appellant, but that if any balance should be left after making 


such payments it should be‘applied in payment to the appellant 


of Rs. X-Y. Incase of deficiency the plaintiff and the appel- 


lant were to be at liberty to apply to the Court for payment of 
the same by the defendant executors. Finally, it was ordered 
that each party should pay his or their own costs of the appeal 
and in the Court below. From this decree the appellant now 


‘appeals to His Majesty in Council. It will be observed that 


the decree treats the plaintiff and the appellant as being the only 


‘creditors’ of the testator, the only creditors at any rate who 


‘were entitled tobe paid out’ of the proceeds’ of sale of the 
property in suit. As to this Ramesam, J., made the following | 
‘observations : l ih Pon ai E 


` Itis necessary- to mention-one matter. After the-whole árgument'was 
losed ‘it was represented, to us that ther@ are other creditors who, upto 


IIJ THE MADRAS LAW JOURNAL REPORTS. 899- 


mow have not.taken any action. They are not parties to this suit. We do 
not think that we can adjourn this suit to enable them to be made parties at 
this stage. Itis possible thatthe claims of some of them are barred. So 
far as the plaintiff and defendant 4 are concerned, the form of the relief we 
have given practically takes the form of relief in an administration action as 
between them only ‘arid as if there are no other creditors. But when there 
are other creditors, our adjudication does not bind them. They can take 
separate action impleading these parties and get appropriate relief. 


_If it had been necessary to consider the position of the other 
creditors at all, and it was not, their Lordships cannot think 
that this was a satisfactory way of dealing with them. Nor 
can their Lordships think that it’ was proper to qualify the 
declaration as to the invalidity of the plaintifi’s mortgage by 
the insertion of the words “as between the plaintiff and 
defendant 4.” If the mortgage security be invalid by reason 
of the failure to have it registered, it is invalid for all 
purposes. That it required registration must be taken to have 
been finally determined, there being no cross-appeal by respon- 
dents 3 to 6 who now represent the estate of Rangayya Chetti 
in lieu of the plaintiff who has died since the decree was 
pronounced. It necessarily follows that the only decree that 
could properly have been made after a declaration of the 
invalidity of the mortgage was a simple money decree against 
the executors in favour of the plaintiff for Rs. 18,985-6-4, 
With all respect to the learned Judges it was wrong to direct 
a sale of the property in suit, or to make any: pronouncement 
as to the validity or otherwise of the appellant’s mortgages, or 
to give the appellant any relief whether.as against the property 
or as against the executors. Whether or not the appellant will 
eventually obtain anything better than was given him by the 
decree is a question upon which it is not for their Lordships to 
express any opinion. He is entitled to appeal from it if he 
thinks ft, and’to have the decree put into the proper form. ` 

. In their Lordships’ opinion the appeal:should be allowed, 
and the decree of 26th July, 1935, should be varied as follows: 
there should be omitted from the first declaration the words “as 
between the plaintiff. and defendant 4”; the whole of the 
decree subsequent to such declaration should be omitted with 
the exception, of the order as to*costs; and there should be 
substituted a „simple money decree for payment to the plaintiff 
‘out of the “property of the testator of Rs. 18,985-6-4 with 

interést at six. per. cent. per-annum- from. 26th-July, 1935;-thé 
ordér for ‘costs ‘should bê varied by inserting: after the words 
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“each party” the words “other than defendant 4” and by: 
ordering the plaintiff to pay the costs of defendant 4 of the 
appeal and of the suit on the original side of the High Court 
other than the costs directed by the order of 11th May, 1933, 
to be paid by defendant 4 in any event, which order is to 
remain unaffected. Their Lordships will humbly advise His ` 
Majesty accordingly. Respondents 3 to 6 will pay to the 
appellant such costs of this appeal as he is entitled to having 
regard to the fact.that he is appealing in forma pauperis. 
Solicitors for Appellant: Lambert & White. 
Solicitors for Respondents: Harold Shephard. 
-K. S. | l _ Appeal allowed. 
[FULL BENCH. ] l 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction.] 
PRESENT:—SIR ALFRED Henry LIONEL Leacu, Chief’ 
Justice, Mr. Justice WapswortH AND MR. JUSTICE 
PATANJALI SASTRI, e l 
Commissioner of Income-tax, Madras ... Petitioner” 
v. 7 ; 
P, Ramaswamy Chettiar E ` _ Respondent. 
Income-tax Act (XI of 1922), S. 2 (6- A)—Bonus shares distributed by 
limited company in lieu of profits to shareholders—If “dividend”. 
Unless the distribution of bonus shares to shareholders amounts to a: 
“release” of assets by the company to the shareholders, the. value of such: 
shares cannot be claimed to be a “dividend” within the meaning of the; 
Income-tax Act. Though the company’ s profits have been taxed at the maxi- 
mum rate a shareholder receiving such bonus shares is not entitled to claim’ 
a refund of the difference between the maximum rate and the appropriate 
rate for him. 


Reference ander S. 66 (2) of the Income-tax Act (XI of 
1922) by the Commissioner of Income-tax, Madras. 
The question referred was :— 

“Whether the distribution of Rs. 10,000 to the assessee hg Lakshmi 
Mills Co., Ltd., in accordance with the resolution at the annual general 
meeting held on 11th July, 1939, is dividend income within the meaning of 
the Act or only capital receipt in the assessee’s hands,” 

K .V. Sesha Aiyangar for The Commissioner of Income-tax. 

M.S ubbaraya Aiyar for the Assessee. 

The Judgment of the Court was delivered by 

The Chief Justice.—The question referred must be answer- 
ed against the assessee and in the manner ‘indicated by the 
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Commissioner in his statement of the case. There is overwhel- 
“ming authority for the opinion expressed by the Department. 


The assessee is a shareholder in the Lakshmi Mills Company, 
Limited, which carries on a spinning business at Coimbatore. 
‘For the year of assessment (1940-1941) the assessee returned an 
income of Rs. 11,213-14-0 which included a sum of Rs. 10,000 
said to be a dividend received from the Lakshmi Mills Company, 
Isimited. The Income-tax Officer discovered that the Rs. 10,000 
had not been paid tothe assessee in cash, but represented the 
nominal value of certain bonus shares which had been allotted 
to the assessee in accordance with a resolution passed ata 
general meeting of the company held on the 11th July, 1939. 
-During the year ending the 3ist March, 1939, the company had 
made a profit of Rs. 4,51,946-8-1. In the previous year a 
profit of Rs. 5,320-8-11 had been earned, but had not been dis- 
tributed. The directors proposed that these profits together 
with a sum of Rs. 1,42,732-15-0 taken from the general reserves 
of the company, making in all Rs. 6,00,000 should be capitalis- 
ed in the form of bonus shares and distributed to the share- 
holders in proportion to their holdings.. This resolution was 
passed and in due course the assessee received bonus shares of 
the value of Rs. 10,000, which represented the “dividend”. 
“The company had, of course, paid income-tax on its profits and 
was taxed at a higher rate than the assessee. Consequently he 
sought to recover from the Income-tax authorities the differ- 
ence between the amount the.company had paid on the Rs. 10,000 
‘and what he would have paid if the tax had been levied 
according to the rate appropriate to his income. S.2 (6-A) of 
the Income-tax Act says that the word “dividend” includes 
inter alia distribution by a company of accumulated profits, 
whether capitalised or not, if the distribution-entails the release 
by the company to its shareholders of all. or any part of the 
assets of the company. .By reason of ‘this section the Income- 
tax authorities refused to recognise the claim for a refund. 
‘They said that the delivery to the -assessee of the bonus shares 
did not represent the payment of a dividend within the meaning 
of the Act. This is the question.which forms the subject- 
matter of the reference. 


e 
Now it is manifest that, unless:the distribution of bonus 
shares amounts to 4 “release” of assets by the-company to the 
shareholders, the-assessee “cannot claim thè Rs. 10,000 to be a 


F.B. 
Commis- 
sioner of 

Income-tax, 
Madras 


uv. 
Ramaswami 
Chettiar. 


Leach, CJ. 


F.B. 
Commis- 
sioner of 

Income-tax, 
Madras 
v. 
Ramaswami 
Chettiar, 


Leach, ch, C, J. 
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dividend within the meaning of the Act. The House of Lords 
in Inland Revenue Commissioners v. Blott: Inland Revenue 
Commissioners v. Greenwood? held that a distribution of bonus 
shares does not represent the payment of a dividend, and the 
reasoning there was applied by the Privy Council in Commis- 
sioner of Income-tax, Bengal v. Mercantile Bank of India, 
Lid.2 In the former case Lord Haldane said: 


“ For the reasons I have given I think that itis, as matter of princ#le 
within the power of an ordinary joint stock company with articles such as 
those in the case before us to determine conclusively against the whole 
world whether it will withhold profits it has accumulated from distribution 
to its shareholders as income, and asan alternative not distribute them at 
all, but apply them in paying up the capital sums which shareholders electing 
to take up unissued shares would otherwise have to contribute. If this is 
done the money so applied is capital and never becomes profits in the hands 
of the shareholder at all. What the latter gets is no doubt a valuable thing. 
Butitisathingin the nature of an extra share certificate in the company» 


-His new shares do not give him an immediate right to a larger amount of 


the existing assets. These remain where they were. - The new shares simply 
confer a title to a larger proportion of the surplus assets, if and whena 
general distribution takes place as in a winding up.” 


In the same case Viscount Finlay said: 


“The second contention of the Crown is that the allotment of the 
preference shares was equivalent to the payment of the bonus. To appreciate 


-this point it is necessary to consider closely what it was that the shareholder 


got. Did he get anything in the nature of payment of income? It is obvious 
that he did not. He gave up any claim to the income. What might have 
been paid as income went to increase the capital of the company. The share-, 
holder got his proportionate share in the business of the company as 
increased by the additional capital .........: : Instead of his getting any 
dividend, or anything in the nature of a dividend, the fund which might have 
been divided was impounded to increase the capital of the business. How is 
it possible to treat any advantage accruing from this as a payment of 
income? The case differs toto coelo from a case in which a dividend is paid 
not in money but in money’s worth by the deter say, of goods or of 
securities.” $ 


Coutts-Trotter,' C.J., and SEER applied the decision 
in Inland Revenue Commissioners v: Blott: Inland Revenue 


Commissioners v. Greenwood! in deciding Commissioner of 


Income-tax, Madras v. Binny & Co.3, where it was sought to 
make the assessee liable to super-tax on the value of bonus shares. 
It was held that the Indian Income-tax Act contained no such 





e 
1. (1921) 2 A.C. 171. | 
2. (1936) 71 M.L.J. 525: L.R. 63 I.A. 457: I.L.R. (1937) 1 Cal. 180 (P.C.) 
3. (1924) 47 M.L.J. 242: LL.R.47 Mad. 837 (S.B.). 
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power. After quoting.from the judgment of Viscount Finlay 
in Inland Revenue Commissioners v. Blott: Inland Revenue 
Commissioners v. Greenwood}, Coutts-Trotter, C.J., observed: 
“You cannot say that there is a notional ‘payment of a dividend toa 
shareholder.when the position is that, if he sued for it, his action must be 


dismissed, that is to say, when the whole conception that he is entitled to the 
dividend is one that the law refuses to countenance.” 


The shareholders of the Lakshmi Mills Company have 
receivéd no portion of the profits which were made in the years 
ending the 31st March, 1938 and the 31st March, 1939. The 
money representing the profits remains with the company. All 
that the shareholders have got are share certificates representing 
the capitalisation of these profits and an additional sum taken 
from the reserve. Therefore there has been no release = assets 
_ of the company to the shareholders. 


It has been said by Mr. Subbaraya Aiyar that the capitali- 
sation of these moneys has not been lawfully carried out. He 
admits that the company has by reason of its memorandum and 
articles of association power to capitalise profits, but he says 
that the notice of the meeting contained no intimation that this 
would be part of the business before the meeting.” In saying 
this the learned advocate overlooks the fact that with this notice 
the shareholders received a copy of the annual report in which 
the directors make the proposal to capitalise the sums ‘making 
itp the ‘Rs: 6,00,000. The Court is only. concerned with the 
question referred, but assuming that the resolution had not been 
validly passed, even assuming that the meeting had done some- 
thing which by reason of the memorandum and articles of 
association it had no power to do, the assessee’s position here 
would be in no way improved. . The bonus shares received by 
him would still not represent ‘dividend. income, and he has 
received nothing but the bonus shares. 


We answer thé question referted in the negative; and 
the assessee will pay the Corantisstonct s costs Rs. 250. 


K. S. 7 AE a eee g | Referente answered. 





6 KEN eee 
1. 0921) 2A 171, q 
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a [FULL BENCH.] : 
IN: THE HIGH COURT OF: FUDICATURE A AT MADRAS. 
PRESENT — SIR ALFRED Henry ‘Lionet LEACH, °C hief 
Justice, MR. JUSTICE GENTLE AND MR, JUSTICE SOMAYYA, A 
Sreemat Prativadhi Bhayankaram . Appellant* (Plaintiff) 
Venkata Narasimhacharyulu 


v S. f . f 
The Secretary of State for. India in Respondents (Def&h- 
Council, represented by the Col- | ~ dants). j 


` lector of Kistna at Masulipatam 
and others. 

Madras Revenue Recovery ‘Act (II of 1864), S. 59—Period of six months 
for filing suit—Compuiation where application to C ollector under Cl. 3 (3) of 
Madras Regulation VII of 1828 has been made. . 

Where an application had been preferred to the District Collector Wades 
‘Cl. 3 (3) of Madras Regulation VII of 1928 to set aside the order of a Deputy 
Collector confirming a revenue sale in exercise of his powers under S. 38 of 
the Madras Revenue Recovery Act, the period of six months within ‘which 
the aggrieved party is allowed to‘apply to the civil Court for redress should - 
‘be computed not from the date when the Deputy Collector confirmed the sale 
but from the date when the District Collector declined to interfere. 

‘Chinnammal Achi y. Saiminatha Malavaroyam (1907) I. L. R. 30 Mad. 367, 
overruled. ero oa ~ Oo 

Baijnath Sahai v. Tamga Singh, (1896) LR. 23 ‘LA. 45:1. ki R. “23 ‘Cal. 
775 (P.C.), Muthu Korakkai Chetii v Madar Ammal, (1919) 38 MLJ: 1: 
LL.R. 43 Mad. 185 (FB: J reliéd on..." aoe 

' “Appeal under Cl. 15 of ‘the Vetere: Patent. ‘against the 
judgment and deéree of the Hon’ble Mr. Justice Venkataramana 
Rao dated 15th March, 1940, and: passed ‘in S. A: No, 196'of 
1937, preferred to the High Court against the- decrée of the 
‘Court: of the Subordinate Judge of: Masulipatam in A.S. No: 71 
of 1936: preferred: ‘against the decree of the. Court o! e, ae 
Munsif of Gudivada‘in-O. ‘S.°No.-267-0f. 1933. . ree 
V. Rangachariar and KV. Rangachari-for “Appettant. 
> The: Government: Pleader hone a an M an for 


Government. “" °°. a ee Fi 
-P S: omasundaram and P. S iroa aana for eTe 


The Judgment of the Court was delivered by 


The Chief Justice. —The substantial question in this appeal 
is whether Chinnammal Achi v. Saminatha M al@aroyanl was 


Se" 


"L. P. A. No. 25 of ig 17th September, 1941, 
. (4907) BIER. 30! ‘Mad, 367. 





f 


111 THE MADRAS LAW JOURNAL REPORTS. ‘905 


rightly decided by this Court. The appellant contends that the 
decision conflicts with the judgment of the Privy Council in 
Baijnath Sahai v. Ramgut Singh and therefore cannot be 
allowed to stand. 

The appellant instituted a suit in the Court of the District 
Munsif of Gudivada for a decree setting aside a saleof immo- 
vable property which had taken place under the provisions of the 
Madras Revenue Recovery Act. The allegation was that the 
fourth defendant had by fraud secured the order for the sale 
of the property. The sale took place on the 18th July, 1932, 
and was confirmed by the Deputy Collector on the 28th 
September, 1932. The appellant discovered the fraud on the 
15th November, 1932, and three days later applied to the 
Collector for an order setting aside the sale. By an order 
dated the 30th. June, 1933, -the Collector refused to interfere 
and consequently on the 18th July, 1933, the appellant filed the 
present suit. 

© S. 59 of the Act allows an aggrieved party to apply to-the 
civil Court for redress, subject to the proviso that the suit is 
instituted within six months “from the time at which the 
cause of action arose.” Cl. 3 (3) of Madras Regulation VII 
of 1828 gives full power to the Collector to confirm, modify or 
annul an order passed by a subordinate or assistant and to pass 
any further order in the case as he may. see fit. Parts of the 
Regulation have been -repealed,-but this provision is still in 
force, and it is common ground that it conferred upon the 
Collector power to confirm or annul the order of sale which was 
passed by the Deputy Collector on the 18th July, 1932, in 
respect of the land in suit. The order of the Deputy Collector 
confirming the sale was passed in pursuance of the authority 
given to him by S. 38-of the Revenue Recovery Act, which 
directs confirmation on the expiration of thirty days from the 
date of the sale, if no application for an order setting aside the 
sale has been made. If such an application has been filed the 
question of confirmation of the sale remains in abeyance until 
the application has been decided. The fact that a Subordinate 
Collector has confirmed the sale dges not, however, prevent an 
aggrieved party from taking advantage of Cl..3 (3) of the 
Regulation*of 1828 and in case of fraud he has thirty days 
from the discovery of the fraud in which to apply to the 





1. (1896), L.R. 23 L.A. 45: LLR, 23 Cal. 775 (P.C.). 
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Collector for redress. S. 18 of the Limitation Act specifically, 
provides that where a person having a right to institute a suit or 
make an application has, by means of fraud, been kept from 
the knowledge of his right or of the title on which it is found- 
ed, the time limited for instituting a suitor making an applica- 
tion shall be computed from the time when the fraud first 
became known to him. 

The District Munsif held that the sale in question was nos 
fraudulent and that the suit was barred by the law of limitation. 
On appeal the Subordinate Judge of Masulipatam held that 
fraud had been proved, but he agreed with the District Munsif 
that the suit was time-barred. The appellant then appealed to 
this Court. The appeal was heard by Venkataramana Rao, J., 
who feeling himself bound by the decision in Chinnammal 
Achi v. Saminatha Malavaroyani, dismissed it, but granted a 
certificate under the provisions of Cl. 15 of the Letters Patent. 
In the course of his judgment the learned Judge clearly indicated 
that in his opinion Chinnammal Achi v. Saminatha Malava- 
royanl, conflicts with Baijnath Sahai v. Ramgut Singh2, but as 
Chinnammal Achi v. Saminatha Malavaroyan’, had been decid- 
ed some years after the decision in Baijnath Sahai v. Komgui 
Singh2, he felt that he could not ignore it. 


In Chinnammal Achi v. Saminatha Malavaroyanl, certain 
lands were sold on the 10th July, 1901, under: the provisions of 
the Madras Revenue Recovery Act for arrears of revenue. The 
sale was confirmed by the Head Assistant Collector on the 28th 
September, 1901. The plaintiffs petitioned the Collector under 
Regulation VII of 1828 without success, their petition being 
rejected by an order dated the 10th May, 1902. On the 9th 
July, 1902, they filed the suit out of which the appeal arose. 
The appeal was heard by Benson and Miller, JJ., who held that 
the period of six months allowed for a suit to set aside a sale 
under 5. 59 of the Madras Revenue Recovery Act must be 
calculated from the date when the sale is confirmed and not 
from the date when the Collector on revision under Regulation 
VII of 1828 passes his finalorder. The learned Judge observed: 


“In Sabapatht Chetti v. Rangappa Naickan’, it was decided in effect that 
the sale is incomplete until confirmed, but that case gives no support to the 
ka sanan na naga eaa aaas NANING 

1. (1907) LL.R. 30 Mad. 367, 
2. (1896) L.R. 23 L.A. 45: LL.R. 23 Cal. 775 (P.C.), 
3. (1902) 13 M.L.J. 225: 1,L.R, 26 Mad. 495, 
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contention that a sale is incomplete until the Collector decides whether or 
not to revise the order of the Officer confirming the sale.” 

They did not, however, make any reference to the judgment 
of the Privy Council in Baijnath Sahai v. Ramgut Singh. 
Presumably it was not brought to their notice. 


The appeal in Baijnath Sahai v. Ramgut Singh}, 
was. from a judgment of the Calcutta High Court and 
ad reference to the provisions of the Public Demands Reco- 
very Act (Bengal Act VII of 1880). In 1882 the Collector 
sold for arrears of road cess and public work cess lands belong- 
ing to the plaintiffs. On the 25th January, 1884 the Commis- 
sioner confirmed the sale, but on the 12th August, 1884, the sale 
was set aside by the Board of Revenue at the instance of the 
plaintiffs. In 1886 the Board of Revenue had occasion to 
review its order of the 12th August, 1884 and by an order dated 
the 21st August, 1886, confirmed the sale. In July, 1887, the 
plaintiffs instituted their suit and the question was whether it 
had been filed in time. The Judicial Committee held that it 
was in time as the cause of action did not arise until the Board 
of Revenue passed its order of the 21st August, 1886, confirm- 
ing the sale. Lord Davey in delivering the judgment of the 
Board said: 

“ Their Lordships are of opinion that there was no final, conclusive and 
definitive order confirming the sale, while the question whether the sale 
should be confirmed was in litigation, or until the order of the Commissioner 
_ of the 25th January, 1884, became definitive and operative by the final judg- 
ment of the Board of Revenue on the 21st August, 1886, or (in other words) 


that for the purpose of the law of limitation there was no final or definitive 


confirmation of the sale until that date. 
* * * * 


In fact, their Lordships are of opinion that there was not during the 
period which had elapsed between the date of the sale and the 21st of 
August, 1886, any sale to set aside which a suit could have been brought by 
the present appellant and respondents. Therefore their Lordships are of 
opinion that the confirmation dates only from August, 1886, and that the law 
of limitation is not a defence to this action.” 


Their Lordships here indicate in words which leave no 
room for doubt that until the final order has been passed no 
suit lies, which means that time only begins to run from the 
date of the passing of the final order. 

The decision in Chinnammal Achi v. Saminatha Malava- 
royan?, undoubtedly conflicts with the judgment of the Judicial 
Committee in the case just referred to and therefore cannot be 





i. (1896) L.R. 2391.A. 45: LL.R. 23 Cal. 775 (P.C.). 
2. (1907) LL.R. 30 Mad. 367. 
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allowed to stand.. It is also in conflict with the decision of this 
Court in Muthu Korakkai Chetty v. Madar Ammal, which was 
decided by a Full Bench of five Judges. There a Court sale 
was confirmed without opposition on the 26th April, 1913, but 
on the 3rd January, 1914, an application for an order setting 
aside the sale was filed, fraud being alleged. The sale was set 
aside on the 25th June, 1915, as to part of the properties sold. 
On the 17th February, 1917, the auction purchaser applied fog 
delivery of the remaining properties. The Full Bench held that 
the application was not barred under Art. 180 of the Limita- 
tion Act as time should be computed from the date of the order 
disallowing the petition asking for the setting aside of the sale 
and not from the date of the first order of confirmation, ` 
Art. 180 fixes the period of limitation for an application by a 
purchaser of immovable property at a sale in execution of a 
decree for delivery of possession at three years from the date 
when the sale becomes absolute, and it was held that the sale 
did not become absolute until the application for an order 
setting it aside had been dismissed. l 

We consider that the present case is governed by the deci- 
sion of the Privy Council in Baijnath Sahai v. Ramgut Singh2. 
The appellant filed his application to the Collector under Cl. 3 
of Regulation VII of 1828 in time and until that application 
had been decided the sale was not finally confirmed. The 
result is that the appeal will be allowed and the appellant’s suit 
decreed with costs throughout. 

K. S. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| PRESENT:—MR. Justice LAksHmMana Rao. 
The Travancore National Bank Subsi- Petttioner* (Plaintiff) 
diary Co., Ltd., in liquidation through 
its Official Liquidator, R. Narasimha- 
chari 
v. 
M. S. Venkataraman and others ... Respondents (Defen- 
` ga 8 . dants). 
Contract Act (IX of 1872), S. 50—Chit fund—Subscriber depositing 
money towards future instalments of subscription in a special®savings bank 


1. (1919) 38 M.L.J. 1: LL.R. 43 Mad. 185 (F.B.) | 
2. (1896) L.R. 23 I.A. 45: I.L.R. 83 Cal. 775 (P.C.). 
* C. R. P. No. 99 of 1941, 8th September, 1941. 
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account as sanctioned by the company conducting the chit—Liquidation of 
bank—Company to take the risk. 


Where the promisor, the subscriber to a chit fund conducted by a com- 
pany, deposited a certain amount in the manner sanctioned by such company 
(that is, in a Special Savings Bank account in a Bank) for the performance 
of the promise (namely, payment of future instalments of subscriptions to 
the chit fund) the performance is good under S. 50 of the Contract Act and 
if the Bank goes into liquidation the promisee company has to take the risk. 


Petition under S. 250f Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 
the Subordinate Judge of Madura dated 18th November, 1940 
and made in S. C. S. No. 187 of 1940. 


S. Parthasarathy and V. K. Thiruvenkatachari for Peti- 
tioner. 

R. Gopalaswamy Aiyangar and K. Vythinatha Aiyar for 
Respondents. 


The Court delivered the following 


JupGMENT.—The amount in dispute was payable to the 
Travancore National Bank Subsidiary Co., Ltds towards future 
instalments in respect of chits held by the first respondent, the 
prize winner, and it was deposited in a Chit Savings Bank 
account in the name of the first respondent in the Travancore 
National Bank Ltd., in accordance with r. 18 (b) of the Chit 
Fund Rules. R. 4 of the Rules of the Chit Savings Bank 
account provides that the amount deposited shall not be avail- 
able for withdrawal for purposes other than for payment of 
chit instalments till the termination of the particular chit in 
respect of which the account is opened and under r. 5 the 
chit fund subscriptions due every month are to be appro- 
priated and adjusted from the Chit Savings Bank account as 
and when they fall due. R. 6 provides that the Chit Savings 
Bank account is to be treated as an ordinary Savings Bank 
account only after the termination of the chit, and there was in 
effect an assignment to the petitioner of the moneys standing to 
the credit of the account. The amount was deposited in the 
manner sanctioned by the petitioner, the promisee, for the 
performance of the promise and under S. 50 of the Indian 
Contract Act the performance is good. In the circumstances 
the promisee hgs to take the risk and the decision of the lower 
Court is correct. The revision petition therefore fails and is 
dismissed with costs. 


K. S. 34 Petition dismissed. 
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"IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


{Ordinary Original Civil Jurisdiction. ] 
PRESENT :—MR. JUSTICE GENTLE. 
In the matter of the Indian Companies Act, VII of 1913, and 
In the matter of the South Indian General Assurance Co., 
Ltd., (in liquidation). 


K.N. Ramakrishna Aiyar .. Applicani* o 
v. 
The Official Liquidator .. Respondent. 


Company—Insurance company—Policy of insurance—Lapse of, on non- 
payment of premia for two years—Assignee of policy after lapse—A pplication 
by assignee to revive policy—Company agreeing to revive on payment ‘of 
arrears and production of medical certificate by assignee—Arrears paid— 
Liquidation of company before production of certificate—If assignee can ` 
claim return of amount as a preferential creditor—Company tf trustee for the 
amount. 

An assignee of a policy of insurance issted by a company, which had 
lapsed on default by the assured to pay the premia for two years, applied 
for revival] of the policy and the company agreed to revive it on the assignee 
paying the arrears of premia amounting to Rs. 140 and production of a medi- 
cal certificate in respectof the assured. The assignee thereupon sent 
Rs. 140 to the company which the company acknowledged but stated that it 
will be kept in a suspense account pending receipt of the medical certificate, 
though it was actually put into an account called “advance premium receipt 
account”. Shortly thereafter the company went into liquidation and the 
assignee claimed to be treated as a preferential creditor with regard to this 
sum of Rs. 140 on the ground that it was held by the company in trust. 

Held, that the payment to the insurance company was for a specific pur- 
pose which did not involve any payment by the company to any third person 
nor was it agreed that the money should be returned to the applicant upon 
the happening of any specified event. At the time the applicant paid the 
Rs. 140 it cannot be said that the company received it in any fiduciary 
capacity. That being so no question of trust arose and the applicant cannot 
rank as a preferential creditor. 

Prayers in Judge’s Summons to show cause :— 
1. Why the applicant should not be paid in full the sum 
of Rs. 140 in priority to other creditors; 


2. Why.such further or other orders should not be 
passed. 

A. K. Sreeraman for applicant. 

The Court made the following 

Orprer.—The applicant i is a creditor of the company which is 
being wound up. The Official Liquidator refused to place him 
in the list of preferential creditors and the object of this appli- 


* O. P. No. 206 of 1940. e 
Application No, 1576 of 1941. 22nd August, 1941. 
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cation is to obtain an order that he should be treated as such 
preferential creditor. 


The ground upon which preference is claimed is that a 
sum of Rs. 140 was paid by the applicant to the company in 
circumstances which created a trust, the company being the 
trustee and the applicant the cestui que trust. 


„The applicant was the assignee of a policy of insurance 
issued by the company in respect of which about two years premia 
were in arrears and the policy had lapsed. After correspon- 
dence passing between the applicant and the company, Exs. P. 1 
to P. 5, in which the company stated that upon payment of the 
amount of the premia in arrear amounting to Rs. 140 and a 
medical certificate being supplied in respect of the person insured 
by the policy, this would be revived. On the 20th June, 1940, 
the applicant sent a cheque for Rs. 140 to the company to 
meet the amount of the premia unpaid. The company acknow- 
ledged payment on the 16th July, 1940, stating that the medical 
certificate had not been forthcoming, but upon its receipt, it 
would consider revival of the policy and meanwhile, the sum of 
Rs. 140 was placed in the suspense account involving no risk to 
the company. In fact, the company did not place it in any, 
account named “suspense”, but in an account called “advance 
premium receipt account”. Within a few days of payment, 
the liquidation of the company commenced and no further step 
was taken in regard to the policy or its revival. 


Learned counsel for the applicant contends that this sum 
of Rs. 140 was paid for a specific purpose, namely, in order to 
obtain a revival of the policy and this purpose not having been 
fulfilled, the company then must have occupied a fiduciary 
position and it was their duty to return the money in full to 
the applicant, a trust having been created of which the company 
was the trustee and the applicant cestui que trust. In support 
of this argument, a number of authorities decided both in 
England and in India were cited: Edwards v. Glyn}, Farley v. 
Turner2, Official Assignee of Madras v. Natesam Pillai’, and 
Gopalakrishna v. The Official Liquidatgrs, T. N. & Q. Bank. 
In these four cases, it was held that a trust existed, the cir- 
cumstances in each being either money was paid to the payee, 


1. (1859) 2 E.L. & E.L. 29: 121 E.R. 12, 2. (1857) 26 L.J- Ch. 710. 
3. (1940) 1 M.L.J. 254, $ 4. (1939) 1 M.L.J. 209, 
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usually a banker, with instructions for the money to be paid 
to a specified third party or money was received by the payee — 
upon the terms that it was to be repaid by the payee subject to 
certain conditions, the latter case being the amount of the 
security deposit paid by an employee to an employer in respect 
of his services and to be returned at the termination of the 
employment subject to any claim which the employer might 
have against the employee. 6 
Whenever money is paid by one person to another it can 
be said that it is remitted for a specific purpose. The buyer 
pays to a seller of goodsor a hirer for the hire of an 


‘article but because money is so paid that does not ipso facto 


make the recipient the trustee. If the goods are not delivered 
or the article hired is not supplied, as the case-may be, there is 
failure of consideration and the one making the payment is 
entitled to recover the amount from the payee on.an implied 
contract for the return of money, the consideration for which 
has wholly failed. In the Official Assignee of Madras v. 
G. Smithl, it was held that a trust would exist when a banker 
is to collect and remit but not when he is to use and repay. In 
the four authorities to which learned counsel for the applicant 
referred, it was contemplated at the time of payment that the 
payee received the money ina fiduciary capacity. The payment 
to the Insurance company of a-sum of Rs, 140 was for a specific 
purpose which did not involve any payment by the company to 
any third person nor was it agreed that the money should be 
returned to the applicant upon the Happening of any specified 
event. The object for which the payment was made and which 
was the consideration for the payment has failed inasmuch as 
the policy has not been revived since liquidation of the com- 
pany took place before it could be effected. I cannot find that 
when the applicant paid, to the company, Rs. 140 the company, 
received this money in any, fiduciary, capacity. That being so, 
no question of trust arose. 

The sole basis upon which the claim is made E the appl 
cant to be treated as a preferential creditor is that he was the 
cestui que trust and the tompany was the trustee of the sum of 
Rs. 140. In my view, that is not the position. , Consequently, 
this application fails and is dismissed. No order as to costs, 

S.V.V. i Leder dismissed. 


1. (1908) LL.R. 32 Mad, 68. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice WADSWORTH AND MR. JUSTICE 

PATANJALI SASTRI, 

Thayyanayaki Ammal by agent Viswa- Appellant* ey) 
bagan Chettiar 

V. ; 

Minor Sundarappa alias Apath Sahaya Respondents (Defen- 
Kandiar, by his mother and guardian dants 1 to 8). 
Alamelu Ammal (dead) and others. 

Limitation Act (1X of 1908), S. 20—Part payment by mortgagor who has 


parted with the mortgaged property—If saves right of suit against the pur- 
chaser of the equity of redemption. 


In Paveyi v. Palanivelu, (1940) 1M.L. J. 766: ILR. (1940) Mad. 872 Sündarappä; 


(F.B.), the real question was whether for purposes of S. 19 which requires 
that an acknowledgment of liability in respect of any property or right must 
in order to be effective, be given by “the party against whom such property or 
right is'claimed by some person through whom he derives title or liability”, 
the derivation of title or liability should take place after the acknowledg- 
ment has been given, and it was held that it should. But no such question can 
arise on the language of S. 20 which unlike S. 19 does not require that 
interest or part of the principal should be paid by the party against whom the 
debt or legacy is claimed or by some person through whom he derives title 


or liability. S. 20 simply enacts that a fresh period of limitation shall be’ 


computed where interest or part of the principal has been paid by the person 
liable to pay or by the debtor. Payment stands on a different footing from 
acknowledgment as regards its effect in saving rights'of action. Accordingly 
part payment by a mortgagor under his personal liability after he has parted 
with the mortgaged properties saves the right of suit against the purchaser 
of the equity of redemption from the bar of limitation. 


Appeal against the decree of the Court of the Subordinate 
Judge of Kumbakonam in O. S. No. 65 of 1937. 

K.V. Krishnaswami Aiyar for Appellant. 

C. A. Seshagiri Sastri, M. Krishna Bharathi, V. Naiesan, 


S. Swaminathan, P. R. Srinivasan, K. Srinivasan and ` 


M. S. Venkatarama Aiyar for Respondents. 


The Judgment of the Court was delivered by 

Patanjali Sastri, J—This appeal has been preferred by the 
plaintiff from a decree of the Subordinate Judge, Kumbakonam, 
dismissing a suit brought to enforce a mortgage executed by, 
one Rajagopala Kandiyar on 4th Jupe, 1913. Plaintiff claims 
title to the mortgage under the will of her father Sabapathi 
Chetti who Was the son of the mortgagee and died in December, 
1934. The first defendant is the son of the mortgagor and the 


z | 
£ Ee No. 436 of 1938. 5th September, 1941, 
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sixth defendant is‘the Official Receiver of ‘Tanjore in whom the 
estate of-the mortgagor has become vested on his adjudication 
as insolvent. The other defendants claim interest as purchasers 
in different-items of properties comprised in the mortgage. The 
suit was filed in 1937 and certain part payments alleged to have 
been made fr om time to time and endorsed on the bond by the 
mortgagor were relied on as extending the period of limitation. 
The Court below. held that some of these alleged payments amd 
endorsements were not genuine and dismissed the suit as barred 
by limitation, and the main question arene in the appeal is 
whether this finding is correct. 


- There are.five endorsements on the mortgage bond (Ex. A) 
and these have been marked as Exs. A-1 to A-5. Of these, the 


-first-three endorsements evidencing payments of Rs. 521-11-6, 
‘Rs. 100 and Rs: 10 made respectively on 11th December, 1914, 
“9th April, 1916 and 6th April, 1922,are admitted to be genuine, 
vand the dispute relates to the last two (Exs: A-4 and A-5), 


dated respéctively 23rd February, 1928 and 13th November, 
1932., (After ‘discussing the evidence His Hordship conclud- 


‘ed.:) | en do . | d tah A A i 


> MA uk aK ; * s 4 


Weare’ therefore unable to agree with the Subordinate 
Jidge’s conchision that the endorsements Exs. A-4 and. A-5 
were fabricated in order to save the suit from the bar of limita- 
tion. 


It was next argued-on behalf-of the second AN the 
alienee of the tenth item, that even if.the disputed payments and | 
endorsements ‘were: genuine, they could-not operate ‘to save the 
right of suit against this defendant,. as. he had. purchased the 
property in 1917 long before these payments and endorsements 
were made by the mortgagor. Reliance was placed in support 
of this. contention on the recent Full Bench decision of this 
Court in Padayi v: "Palaniwehul, of which the head-note Tuns 
thus: i i 


u A mortgagor who has lost all interest in the Borgia arci 
cannot’ bind by an acknowledgiient- under S. 19or by a payment of principal 
or interest under S. 20° of: the Indian Limitation Act, 1908, the person -on 
whom his interest has. devolved, whether.the devolution is ®f the. whole of 
‘the mortgaged properties or only of a part thereof. In order to be binding | 
on‘the assignee, the acknowledgment or payment must be made before the 
M 

: “io LLR, (1940) Mad. 872 (FB). 
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person making it ae parted with his interest in the property to the 
assignee.” 


This would seem, no doubt, to support the contention, but’ it 
appears from the facts stated by the Full Bench who were 
dealing with a case placed before them and not answering a 
question of law referred to them that when the mortgagor made 
. the payment there was no subsisting liability to pay as the 
enforcement of the personal covenant had become barred and 
the mortgaged property had been alienated before the date of 
such payment. In view of this fact, it could hardly have been 
maintained that there was a payment by the debtor or the person 
liable to pay within the meaning of S. 20 of the Act, and no 
question could therefore arise with reference to that provision. 
This was pointed out at page 886 where it was observed: 

“ A payment of interest to starta fresh period of limitation must be 

made by the person liable to pay the debt or by his agent duly authorised in 
that behalf. If the personal remedy against the mortgagor is barred he i is 
no longer liable to pay the debt.” 
It is thus clear that the Full Bench were not concerned on the 
facts before them with the question whether a part payment by 
a mortgagor who has parted with the mortgaged property but is 
personally liable to pay on his covendnt saves the right of suit 
against the purchaser of the equity of redemption. It will be 
seen that the payment there in question was towards interest 
and was endorsed on the bond, the endorsement being signed by 
the mortgagor.. It was therefore argued that the payment so 
endorsed could be considered to be a valid acknowledgment 
under S. 19 as it fulfilled the requirements of that provision and 
the question arose—this was the point which the Full Bench had 
really to determine—whether for purposes of S. 19 which 
requires that an acknowledgment of liability in respect of any 
_ property or right must, in order to be effective, be given by 
“the party against whom such property or right is claimed or 
by some person through whom he derives title or liability,” 
the derivation of title or liability should take place after the 
acknowledgment has been given. It was held that it should, 
following certain English and Indian decisions. But no such 
question can arise on the language 6f S. 20, which so far as it 
is material here runs thus: 


“Where interest on a debt or legacy is, before the expiration of the 
prescribed period, paid as such by the person liable to pay the debt or 
legacy, or by his agent duly authorised in this behalf, or where part of the 
principal of a debt is, befgre the expiration of the prescribed period, paid by 
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the debtor or by his agent duly authorised in this behalf, a fresh period of 
limitation shall be computed from the time when the payment was made.” 
It will be observed that this section does not require, unlike 
S. 19, that interest or part of the principal should be paid by 
the party against whom the debt or legacy is claimed or by 
some person through whom he derives title or liability, but 
enacts simply that a fresh period of limitation shall be comput- 
ed where interest or part of the principal has been paid by ghe 
person liable to pay or by the debtor. A fresh period of 
limitation for what suit? Evidently for such suit as the 
creditor might have brought before the expiration of the pres- 
cribed period. That is to say, the right of suit is saved in its 
integrity against all the persons who might have been sued 
within the prescribed period. » This difference in language is 
the more remarkable as S. 20 follows immediately on S. 19 
which has made an acknowledgment binding only on the party 
making it or some person in privity with him. The following 
observations of the Privy Council in Lewin v. Wilson) are 
here pertinent: 

“Tt must be remembered that payment and acknowledgment are two 
very different things. As regards the person making them, acknowledgment 
may, as pointed out in Bolding v. Lane*, be made by a person who, though 
a party to the mortgage contract, has ceased to have any substantial interest 
in it,and has nothing to lose by the acknowledgment; whereas, payment is 
certain to be made only by those who have some duty or interest to pay. As 
regards the recipient, so long as he is paid according to the intention of the 
contracting parties, he is in full enjoyment of his bargain, and is not put 


upon any further assertion of his rights, but not so if heonly receives 
acknowledgment. If, therefore, we find that the legislature has used different 


langtiage about the two cases, we must not readily conclude that it has done ` 


so by: accident ‘or without meaning it”. 


The view we have expressed is in accord with the decision of 


the Calcutta High Court in Dom Lal Sahu v. Roshan Dobay’, 


the principle of which has also been followed in Roshan Lal- 


v. Kanhaiya Lalt and Badri Das v. Pasupati Banarjis. 


We may here observe that even under the English Statutes 
of Limitation.it has been recognised that payment stands on a 


different footing from an acknowledgment as regards its effect 


in saving rights of actions After reviewing the various statu- 
tory provisions and the decisions bearing upon them, Light- 





1, (1886) 11 A: C. 639. - 2. (1863) 1 De G. J. & S, 122: 46 E.R. 47. 
3. (1906) I.L.R. 33 Cal. 1278. 4% (1918) LL.R. 41 All 111. 
5. (1932) LL.R, 12 Pat. 93. 


5 


> 
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weod observes ; : 


i “The statutory provisions although varying slightly in their language are 
all subject to the same rule; the payment if so made as to be effectual at all 
is.effectual to keep alive the creditor’s remedies generally. Thus a payment 
by a person entitled to make it will keep alive the remedy on a mortgage or 
charge against the land although the person making it is not in possession of 


the land or in possession of a limited interest only; it will keep alive the 


personal remedy on a covenant although the remedy is to be enforced against 
angther than the person paying ; and after the death of a mortgagor or 
specialty debtor a payment by any one person interested in the estate will 
keep alive the liability of all other persons interested”. (The Time Limit on 
Actions, page 365). : 
It was further contended for the second defendant that the 
property purchased by him, that is, item 10 of the plaint 
schedule, should be directed to be sold last as he purchased it in 
1917 paying full consideration to the mortgagee. Similarly, the 
learned advocate for the fifth defendant urged that the properties 
in which he is interested, namely, items 1 to 5 should be sold after 
items 6 to 8 purchased by the seventh defendant from. the 
Official Receiver and transferred to the eighth defendant. It 
was pointed out that the fifth defendant purchased all the pro- 
perties comprised in the mortgagé as well as some other pro- 
perties in Court auction in execution of a money decree against 
the mortgagor in December, 1925 and that he subsequently sold 
the properties so purchased other than items 1 to.5 back to the 
mortgagor by a sale deed dated 16th June, 1928 reserving the 
bulk of the consideration with the mortgagor for rae 
this mortgage, which, however, the mortgagor failed to do. - 
was, therefore, urged that items 6 to 9 which were among a 
items thus sold to the mortgagor and which have subsequently 


` passed by transfer to the eighth and the ninth defendants 


"should be sold before items 1 to.5. We consider that the equity 


claimed by the second and fifth defendants should prevail and 
we accordingly direct that items 6 to 8 held by the eighth defen- 
dant and item 9 purchased by the third defendant should be sold 
before items 1 to 5 in the hands of the fifth defendant and item 
10 in the hands of the second defendant are brought to sale. 


-It only remains to deal with the,claim of the defendants 2, 
4, 5 and 8 to relief under the Madras Agriculturists’ Relief Act. 
The Court bélow has held that inasmuch as the debt was 
incurred originally by an agriculturist, these defendants 
are entitled to the benefits eof the Act as transferees from-him, 
whether they are themselves agriculturists or not. This view 


` Phayya- 
- nayaki 
‘Animal 
“2. 
Sundatappa. 
Patanjali 
Sastri, J. 


PUES > 


Thayya- 
nayaki 
Ammal 


Sinda 


Patanjali 
Sastri, J. 


Sambasiva 
_ Aiyar 
Y. 
Ofcial 
Receiver, 


West 
Tanjore. 


918 THE MADRAS LAW JOURNAL REPORTS. [1941 


is not correct as we have held that a person who claims to be 
entitled to the benefits of the Act.must prove that he. is 
an agriculturist within the meaning of the definition in S..3 
(ii). As the issues relating to this matter have not been 
determined by the Court below, they must now be investigated 
and if these defendants are proved to be agriculturists, the debt 
will have to be scaled down so far as they are concerned. 


In the result, the decree dismissing the suit is set aside afid 
a preliminary mortgage decree will be passed by the Court: 
below in the light of this judgment after determining issues 5 
and 8, The appellant will have her costs here and below. The 
court-fee paid by the appellant will be refunded to her. As 
against defendants 2, 4, 5 and 8, the appellant will be entitled 
only to proportionate costs in the trial Court and here. f 

K. S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR; Justice KING. 


K. Sambasiva Aiyar and others .. Appellants* (Respon- 
dents 1 to 4 and 6) 

v. 
The Official Receiver, West Tanjore, ... Respondent. (Peti- ' 
` at Tanjore | tioner). 


_ -Provincial Insolvency Act (V of 1920), S. 51—Admission of petition—, 
Crucial date—Date of acceptance of petition—Assets, realisation of—Sale of: 
several lots under one proclamation—Sale not one and indivisible— Benefit of 
execution’— Meaning of —O ficial Receiver—Right to interest. 

If the Court accepts an insolvency Petition as having been validly 
presented, it means that the insolvency petition is admitted on that day for 
the purposes of the Act. 

If by a sale proclamation more than one lot of property is sold, it is 
impossible to regard such a sale as one and indivisible, in connection with the 
determination of the date or dates of the realisation of assets. 


- Ramanathan Chettiar v. Subramania Sasirial, (1902) 12 M.L. J. 276: LL.R. 


. 26 Mad. 179, not followed. 


Girindra Nath Ray v. Kedar Nath Bidyanta, (1924) 29 C.W.N, 575, relied 
on. 


The expression ‘benefit of execution’ means the sum realised less any 


` expenses incurred in realising if. 


Decision of Wadsworth, J. in C, M. A. No. 175 of 1937 followed., 


The Official Receiver is entitled to interest upon any amount due to him 
in the course of administration of the estate. 
a a is EME SIS! | 


* A.A. A. O. Nos. 127 and 136 of 1939. 24th September, 1940. 
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‘Appeals against the order of the District: Court of West 
Tanjore, Tanjore, dated 27th July, 1939, in C. M. A. No. 53 of 
1939 preferred against thé order of the-Court of the Subordi- 
nate Judge of Tanjore, dated -3rd September, 1938, in T. A. 
No. 276 of 1936 in I. P. No. 15 of 1933. 


R. Sundaralingam and A. V. Visvanatha Sastri for Appel- 
lants. 


T. K. Subri Pillai for Respondent. 
. The Court delivered the ‘following. 


JupGMENT.—These are appeals by ‘five pérsons who were in 
1933 some of the creditors of one Kasinatha Aiyar. Once of 
the appellants in C. M.S. A. No. 136° (respondent 6 in the 
Courts below) was pursuing execution against Kasinatha Aiyar 
and on 30th June,-1933, three'lots of Kasinatha Aiyar’s pro- 
perty were sold in Court auction. Two iots in Annakudi village 
were sold for Rs. 7,500, which amount’ was paid in full there 
and then. The third lot in Manikandi village was sold for 
Rs. 4,520. One quarter of this amount was deposited on 30th 
June as required by -O. 21; r. 84, and the remaining three- 


quarters'on 4th July. -The sum ‘of Rs. 12,020 was treated as ` 


assets realised and -rateably distributed amongst the ‘appellants 
and another creditor who has not appealed. ‘On 3rd July, an 
insolvency petition was presented against Kasinatha Aiyar which 
resulted in his adjudication. The Official ‘Receiver in adminis- 
tering his estate applied.to.the Court for-an order directing the 
appellants to pay to him the sums which.had.thus been distri- 
buted to:them, with interest: and such-an order has‘been passed 
in appeal by the learned District Judge of: West Tanjore under 
the provisions. of S. 51 of the Provincial Insolvency Act. 
- Whether that, order is cos or wrong is the issue‘in these 
appeals. ; 


S. 51 (1) of the Provincial Insolvency Act. runs as 
follows :— © 


“Where execution ofa dira has issued aat the property, of; „a debtor 
no person shall be entitled to the benefit of ‘the execution against the. Recei- 
ver except in respect of assets realised in the course of the execution by sale 
or otherwise before the date of the admission of the: petition.” ~ 


There are four points for determination in these appeals: ` 


(i) What is the ope of the eae of the insolvency 
petition ? ‘ 
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(it) What is the date (or, are the dates) of the realisation 
of the assets? 

(iii) If the Receiver is found entitled to all or any of these 
assets what is the precise meaning of benefit of the execution? 
and . ; 

_ (iv) Is the Receiver entitled to ‘interest on any sum award- 
ed to him? 

On the first point the District Judge has held that the 
insolvency petition was admitted on 3rd July. .I have already 
mentioned that it was presented on that date. On its presenta- 
tion the Court ordered ‘check and file emergently’. It was 
checked and was filed, and on the same day the Court further 
ordered that publication charges should be deposited by 7th July.. 
On 7th July, notice and publication were ordered. It is now 
argued for the appellants that the insolvency petition was not 
‘admitted’ until 7th July, and I am referred to a ruling in 
Narasimha Pattamahadevi v. Annan Naidu} as an authority ` 
for the. position that the order to issue notice constitutes the act 
of admission. In many cases this may well be so but it cannot 
be a universal rule of law. In the present case it cannot be 
disputed that the Court on 3rd July accepted the insolvency 


_ petition as having been validly presented, and that, in my 


opinion, means that the insolvency petition was admitted on 
that day. I hold accordingly and it will now follow that any 
assets realised after 3rd July must go to the Official Receiver. 


I ‘come accordingly tothe second point, and here repeat 


that two sums, Rs. 7,500 and Rs. 1,130 respectively, were paid 
_ into Court on 30th June and that Rs. 3,390 was paid in on 4th 


July. Clearly then the Official Receiver is entitled to at least 
Rs. 3,390. Heis also entitled to the sum of Rs. 1,130. It has 


„been held- by a Bench of this Court (see Ramanathan Chettiar 


v. Subramania Chettiar2) that in a case of this kind assets are 
realised only when the full amount of the bid is deposited. 
There remains the principal item of Rs. 7,500. This sum too 
has been held by the learned District Judge to have been realised 
only on 4th July, on the authority of Ramanathan Chettiar v. 
Subranania Sastrials, That is the decision of a single learned 
Judge Sir Arnold White, then Chief Justice of Madras, from 
which I must most respectfully express my dissent. I do so for 


“(1940) 1 MLL. J. 50. 
2. (1924) "47 M.L.J. 759: TIR. 48 Mad. 656. 
3. (1902) 12 M.L.J. 276: 1. R. 26 Mad. 179. 
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the following reasons: In the first place it seems contrary to 
plain language and to common sense to say that Rs. 7,500 
which was actually realised on 30th June was not realised until 
4th July. The learned Chief Justice gives no reasons for his 
view. It seems to me upon a critical examination of the posi- 
tion that the assets can be deemed not to have been realised on 
30th June only if they are held insecurely and may prove, on 
the happening of some subsequent event, not to be assets after 
all, but only a temporary deposit. That is clearly the reason 
why the 25 per cent. deposit of Rs. 1,000 in this case was not 
assets, until the remaining 75 per cent. had been paid. If the 75 
per cent. were not paid, immediate re-sale of the property is 
obligatory (see O. 21, r. 86). There is therefore no sale and 
no assets can have been realised. 


Now the subsequent event which the learned District Judge 
here holds converts the Rs. 7,500 paid on 30th June into assets 
realised on 4th July is the payment of the remaining Rs. 3,390 
upon the third lot. Iask myself in vain why it should have 
this effect. The two transactions are quite distinct. If the 
Rs. 3,390 were not paid and a re-sale were necessary under 
O. 21, r. 86 it is conceded that the re-sale would be confined to 
the third lot. How then can the nature of the payment made 
on 30th June be in any way affected by the payment or non- 
payment’on 4th July, of money due on different property? It 
is also clear law that when a sale is set aside under O. 21, r. 90 
it can be set aside in respect of one lot only. (See Rama- 
chandra Aiyar v. Parvathi Ammal! and Narasimhamurthy v. 
Oficial Receiver, West Godavari2.) It seems to me therefore 


very evident that the sale of three lots of property—though | 


originating from a single proclamation of sale—is really equiva- 
lent to three sales. It is impossible to regard such a sale as 
one and indivisible on which basis alone, I think, can there be 
any logical principle for following Ramanathan Chettiar v. 
Subramania Sastrials, 


I have been referred to only two other decisions on this 
matter. In Barendra v. Martin & Co.4, (a judgment delivered 
in 1920) a Bench of the Calcutta High Court follows Rama- 
nathan Chetyiar v. Subramania Sastrial? without any discussion. 


1. (1910) M.W.N. 834. 2. (1935) I L.R. 59 Mad. 438. 
3. (1902) 12 M8L.J. 276: I.L.R. 26 Mad. 179. 
i 4. (1920) 33 CL J. 7. 
116 
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In, Girindra: Nath Ray v. Kedar Nath- Bidyantal, (a 
judgment delivered in 1924). another Bench of the same. 
High ‘Court takes the opposite view, though without refe- 
rence to Ramanathan Chettiar v. Subramania Sastrial2. It. 
sets out the essence of what isin my opinion a very: simple: 
matter in these simple words: 


“The properties were sold separately, their sale proceeds were realised. 
separately, and the sale of each lot was completed when the whole of the 
balance of the purchase money was deposited in Court.” 


1 accordingly hold that the sum of Rs. 7,500 represents 


assets realised on 30th June, and that the Official Receiver’ S 
claim in respect of this sum-must be dismissed. 

As I have held that the appellants have no title to retain 
the sum of Rs. 4,520 realised for the third lot the question 
next arises whether they must refund that sum in full, or 
whether the ‘benefit of execution’ means that sum less any 
expenses incurred in realising it, and if so, what is the measure 
of those expenses. Three different views have been taken by, 
three learned Judges of this Court, all sitting singly. These 


_ cases in chronological order are: 


(i) Swaminatha Aiyar v. . Official Receiver, South 
Malabar2, where it was held that the benefit of execution meant 
the amount realised less both expenses of the execution petition 
and expenses of the suit in which the decree was obtained; 

(ii) Balarami Reddi v. Official Receiver, Nellore4, in 


.which the benefit was held to be the gross sum realised 


without any deductions; and 
(iii) an unreported decision of Wadsworth, J., in C. M. 
A. No;.175 of 1937 in which the benefit is held to mean the 


“sum realised less the costs of execution. 


I do.not think I am called upon to discuss these points of 
view in detail. I need only say that I agree entirely with the 
view expressed by Wadsworth, J., in the latest case,. and, 
following it, direct that the appellants here be permitted to 
deduct such costs of the execution petition as were necessary to 
realise the Rs..4,520 payable to the Official Receiver. 

The final question is whether on the sum so calculated: the 


Official Receiver is entitled to interest. The District Judge 
e 





1. (1924) 29 C.W.N. 575. 

2, (1902) 12 M.L.J. 276: I.L.R. 26 Mad. 179. 
3. (1933)-65 M.L.J. 402: LL.R. 57 Mad. 330. 

4. (1939) 1 M Ł.J. 205: LL.R. (1939) Mad. 343. 
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holds that he is so entitled, as this is a matter analogous to, Sanibasivar . 
restitution. The appellant’s learned advocate attempts to tar 


Yv. > 
distinguish this case by arguing that, unlike persons whose Sine 
decrees have been reversed, the appellants had a ‘right’ to receive West 


the money. Butas S. 51 denies them any such right they cannot Tanjore. 
be said to have possessed it. The parallel with restitution is I 
think complete, and. interest must be allowed. The parties will 
pag and receive proportionate costs throughout. 
Leave granted. 
K.C. Appeals partly allowed. . 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l [Appellate Jurisdiction. ] ; 
PRESENT :—-SIR ALFRED Henry LioNeL LEACH, Chief 
Justice AND Mr. JUSTICE CHANDRASEKHARA AYYAR, 
Paramanand Loss Chota Doss and 
Sons, a firm of Merchants at 
Madras and others .. Appellants* (Defendants) 
v. i 
Nannulal Kanji and others ... Respondents (Plaintiffs). 
Transfer of Property Act (IV of 1882), S. 69—Applicability—Mort- 


Paramanand 
gagee’s power of sale without intervention of Court—If can be conferred by Doss 
a mortgagor who is the manager of a joint Hindu family~—Power of sale—If Chota Doss 
can be-conferred on second mortgagee when first morigagee was not given & Sons 
such power. i | l Nannislal 
S. 69 of the Transfer of Property Act applies to Hindus and the Kanji. 


manager of an undivided Hindu family in creating for a family purpose a 
‘mortgage of immovable property belonging to the family in Madras City 
may confer on the mortgagee a power of sale which can be, exercised with- 
out recourse to the Court. There is nothing in S. 69 of the Transfer of 
Property. Act to prevent a mortgagor giving to a second mortgagee, a power 
of sale, even when he has not givena similar right to the first mortgagee. 
On appeals from the judgment and decree of ‘the Hon’ble 
Mr. Justice Somayya, dated 30th January, 1940 and passed in 
the exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in C. S. No, 125 of 1936 (Pauper). 
V. V. Srinivasa Aiyangar, M. S. Venkatarama Atyar, L, 
Krishnadas, K. Rajah Aiyar and V. Seshadri for Appellants. 


K. Bha$hyam Aiyangar S. P. Duraiswami, S. Ramanuja- 
chari, K. P. Bhat and M. Sundaram Aiyar for Respondents. 








*O. S.'A, Nos. 18 and 31 of 1940, 25th September, 1941. 
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Paramanand . The Court delivered the following 
oss. 
Chota Doss JUDGMENTS: The Chief Justice—These two appeals 


& cone which arise out of the same judgment raise an important 
Nannulal question of law and questions of fact. The question of law is 
pasa whether a manager of an undivided Hindu family in creating 
_ Leach, CJ. for a family purpose a mortgage of immovable property in 
Madras may confer on the mortgagee a power of sale which 
can be exercised without recourse to the Court. The appeels 
have been heard together and can be dealt with conveniently in 
Z one judgment. | i 


The suit was filed on the Original Side of this Court by 
respondents 1 to 7, all of whom are minors. The first and 
second respondents are the sons of the first defendant in the 
suit. The third respondent is the son of Mulji Lala, the 

| brother of the first and second defendants. Mulji Lala died 
before the institution of the suit. Respondents 4 to 7 are the 
sons of the second defendant. The first and second defendants 
and Mulji Lala constituted an undivided Hindu family and the 
family remained joint after Mulji Lala’s death, which occurred 
in 1928. The first defendant has, at all times material to the 
issues, been the manager: of the family. The family is a 
business family and during the period with which this. suit is 
concerned its activities were confined to building contracts 
entered into with Railways. The family owned immovable* 
properties in Madras, in the Native State of Sachin and in the 
District of Surat., The Madras properties consisted of land 
and premises known as Nos. 34 and 35, Gollavar Agraharam, 
Tondiarpet, and land and premises: known as Nos. 9 and: 10, 
Hunters Road; Vepery. For the sake of convenience I shall 
refer to the former property as “the Tondiarpet property” and 
the latter as “the Vepery property.” 


On the 23rd October, 1931, the first defendant, as manager 

of the family, mortgaged the Tondiarpet property with the firm 

3. of Paramanand Doss Chota Doss and Sons, the third defendant, 
“to secure a loan of Rs. 15,000. The mortgage deed contained 
a power of sale. On the 27th March, 1935, the first and 
second defendants created a second mortgage on the Tondiarpet 
property. in favour of the seventh defendant fer a sum of 
Rs. 1,000 and on the 15th April, 1935, a. third mortgage 
: in his favour for a like amount. „On the 16th November, 
1935, the third defendant exercised the:power of sale under 


é pe oo 
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the mortgage and the property was purchased by the eighth 
defendant for the sum of Rs. 16,300. On the 13th October, 
1932, the first and second defendants deposited with the fifth 
defendant by way of equitable mortgage to secure a loan of 
Rs, 20,000, the title deeds of the Vepery property. The 
deposit was evidenced by a memorandum executed on the same 
day.’ On the 12th May, 1933, the first defendant created a 
seaond mortgage in favour of the fourth defendant to secure a 
loan of Rs. 5,000. This deed also contained a power of sale, 
which was exercised on the 9th April, 1935, when the property 
was purchased by the sixth defendant for Rs. 28,500. The 
plaintiffs allege that all these mortgages are invalid. so far as 
their respective interests in the properties are concerned. It is 
denied that the monies were required for the business of the 
family or for any family purpose. They allege that the first 
and second defendants are addicted to drink, profligacy and 
gambling and that the moneys raised on the mortgages were 
spent on vice. They aver that the manager of an undivided 
Hindu family cannot, even when mortgaging family property 
for a family necessity, confer upon the mortgagee a power of 
sale. 


.The suit was tried by Somayya, J., who held that S. 69 of 
the Transfer of Property Act does not extend to the manager 
of a Hindu family when mortgaging family property. On the 
evidence he found that the mortgage of the Tondiarpet 
property to the third defendant was binding on the family to 
the extent of Rs. 6,000, that of the Rs. 15,000 advanced by the 
third defendant Rs. 10,000 had been repaid, that the first 
mortgage to the fifth defendant of the Vepery property was 
valid so -far as the family ‘was concerried to the extent of 
Rs.- 10,000 (half the amount of the loan) and that the second 


mortgage of the Vepery property in favour of the fourth , 
defendant was not binding on the family at all. The seventh | 


defendant in. whose favour the second and third mortgages of 
the Tondiarpet property had been created led no evidence in 
support of his -mortgages and in these circumstances the 
learned Judge held that they were nêt binding on the plaintiffs. 
In the end.thg learned Judge declared that the plaintiffs were 
entitled to their shares in the Tondiarpet and Vepery properties, 
and, as I read his judgment, free from all liability. Appeal 
No, 18 of 1940 has been filed by the third and eighth defendants 


% 
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and Appeal No. 31 of 1940 has been filed by the fourth 
defendant. ‘The fifth and the sixth defendants -have filed 
memoranda of cross-objections in Appeal No. 31 of 1940. 


It is manifest that the persons who are responsible for this 
suit are the first and second defendants. The first defendant 
has gone so far as to give evidence in support of bis sons’ 
allegation against him of immorality and he allowed his motor 
car driver to be called to give the names of women with whom 
it is said he had had immoral relations. It is a regrettable 
fact that the Courts of this Province are not infrequently 
called upon to decide cases in which Hindu fathers have set 
their sons up to plead parental immorality in order to defeat 
alienees of family properties, but until this case came into 
Court I had never met with a case where a father had gone to 
the length of supporting by his.own evidence a plea of 
immorality made against him by his son. When the Vepery 
property was sold on the 9th April, 1935, the first and second 
defendants wrote to the purchaser offering to buy back the 
property from him for Rs. 500 more than he had agreed to 
pay for it. There was no suggestion in the letter that the 
power of sale had been unlawfully exercised. The notice 
which preceded the exercise of the power of sale was dated the 
30th November, 1934, and no reply was sent. On the 2nd 
August, 1935, the sixth defendant, the purchaser of the Vepery 
property, filed a suit against the first and second defendants to 
recover possession of it, and on the 30th November, 1935, he 
obtained a decree. On the 17th February, 1936, the present 
suit was filed and there can be no doubt that its immediate 
object was to defeat the sixth defendant. The fact that the 
institution. of the present suit had been instigated by the two 
fathers does not, of course, prevent the plaintiffs from being 
granted the reliefs to which they are entitled in law, but it is 
important to bear in mind that the fathers are behind this suit 
when it comes to consider the evidence relating to the issues of 


‘fact. 


It will be convenient, now to decide the question whether 
the manager of a Hindu family may lawfully create a mortgage 
which confers upon the mortgagee a power ofsale when the 
money is required for a family necessity. Somayya, J., is 
emphatic in his opinion that the manager of a Hindu fainily is 
outside the scope of S. 69 of the Transfer of Property, Act. 


e 
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Obviously the learned Judge was greatly impressed by the fact 
that a power of sale embodied in a mortgage created by the 
manager of a Hindu family might mean, that the other members 
of the family would not have recourse to the property should 
the mortgage prove to be invalid and they would have to be 
content with a money decree, which might not be enforceable. 
The learned Judge’s reasons for holding that the manager of a 
Handu family is outside the scope of S. 69 are that the section 
was passed in the interests of the commercial community, that 
it does not profess to affect or modify the rules of Hindu law 
and that there is no authority in the manager of the family to 
delegate his powers. Accepting all this to be true, it does not 
follow that the manager of a Hindu family cannot avail him- 
self of S. 69 when he has occasion to mortgage family property 
for a family necessity. 


The section applies to Hindus and the manager of an un- 
divided Hindu family is himself always a Hindu. The wording 
of the section is free from ambiguity. It says that notwith- 
standing anything contained in the Trustees’ and Mortgagees? 
Powers Act, a mortgagee or any other person acting on his 
behalf, shall subject to the provisions of the section have power 
to sell or concur in selling the mortgaged property or any part 
of it, in default of payment of the mortgage money, without 
the intervention of the Court in certain specified cases. 
One of the cases specified is where a power of sale with- 
out the intervention of Court is expressly conferred on 
the mortgagee by the mortgage deed and the mortgaged pro- 
perty or any part of it was on the date of the execution of the 
mortgage deed situate within certain towns, of which Madras 
is one of those named. The section goes on to provide that 
the power shall not be exercised until (a) notice in writing 
requiring payment of the principal money has been served on 
the mortgagor or on one of several mortgagors and default has 
been made in payment of the principal money or part of it for 
three months after the service of the notice or (b) some inte- 
rest under the mortgage amounting. at least to Rs. 500 is in 
arrear and’ unpaid for three months after becoming due. In 
passing it mdy be mentioned that it is riot suggested that the 
notices which were served by the third and fourth defendants 
were in any way defectivee There is nothing in the section it- 
self or in any part of the Act which indicates that it does not 
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apply to a mortgage created by a managing member of a 
Hindu family and this being the case the Court is bound to 
give effect to it, even if there is a manifest hardship in its 
application. I do not suggest that the section works any hard- 
ship in this case, but supposing that it did the Court could not 
take the hardship into consideration: The case must be decided 
on what the section says. Of course there must be a power to 
mortgage. Unless money is required for the purposes of the . 
family the manager has no power to mortgage, and if a mort- 
gage is itself invalid the deed cannot confer a power to sell. 
This has been freely conceded by the appellants. 

But the matter can be carried further. A power to mort- 
gage in itself implies a power to give the mortgagee a right of 
sale, if the conditions in the mortgage with regard to repay- 
ment are not fulfilled. The power can undoubtedly be taken 
away by statute, but in the case of a mortgage of property by 
deed in one of the specified towns the right to give sucha 
power has in fact been recognised by the inclusion of S. 69 in 
the Transfer of Property Act. In Russell v. Plaice1, Romilly, 
M.R. said: 

“The power of sale given to a mortgagee must, I think, be considered, 
not as the delegation of a power entrusted to the executor, which is a 
power to sell for the benefit of his cestui que trust, but as the creation of a 
new power to sell, not for the benefit of the persons interested in the testa- 
tor’s estate, but for the benefit of the person interested in the mortgage; 


that is, a power to render the mortgage effectual ; and I think that the right 
to create this power is incidental to the authority of the executor to mort- 


gage.” 

In that case the question was whether an executor could give a 
power of sale when mortgaging property of the estate. It was 
contended that he could not, but this contention was emphati- 
cally overruled and the opinion expressed by, Romilly, M. R., has 
been accepted as a correct statement of the law. In Bridges v. 
Longman? Romilly, M.R., had occasion to refer again to this 
question. In that case he observed: 

“I think that no objection can be taken before me that the power of 
mortgaging was executed by means of a mortgage, which contained a power 
of sale, because I think that such a power is incident to the power to mort- 
gage unless expressly excluded.’ 


In Niamat Rai v. Din Dayal8, the Privy Council held that it 
was ‘for the manager fo decide whether he should’ mortgage or 





A. (1854) 52 E.R. 9. e 2 (1857) 53 E.R. 267. 
3, (1927) 52 M.L]: 729: L.R, 54 LA. 211: I L.R. 8 Lah, 597 (P.C) 
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sell: An delivering the judgment: of the Boned, Sir Joksi Wallis 
said: e , - 

>“ The learned Judges of the High ie ‘were of opinion that, as in this 
case the business had recently resulted in loss, the managing member was not 
justified i in putting more money into it, and that in any case he should have 
raised money by'mortgage instead of by sale. As regards the latter question, 
it is not ‘clear that borrowing, probably at a high rate of interest, would have 


been more beneficial. than sale, In any case, this was a arene for the 
manager to decide”. | 


AS the managèr of an‘undivided Hindu family ‘may sell or 
mortgage as he deems fit for the purpose of raising money, for 
a family necessity it follows that, apart from any statutory 
provision. to the contrary, , he has the ‘right to confer upon a 
mortgagee a ‘power « of sale. Of course where the Transfer of 
Property. Act is in force’ the mortgage must be one of those 
specified i in S. 69. “Tn Kanhayalal v. The National Bank. of 
India, Lidl, the Privy Council held that a power of sale embodied 
in a mortgage of property situate in a part of India where the 
Transfer of Property Act did not apply was a lawful provision. 

<. Therefore, we have these factors in favour of the conten- 
tion of the appellants:.. (1) S. 69 applies to Hindus and there 
is no indication in thé Act that the Legislature intended to ex: 
clide*:a- mortgage created ‘by the managing member ‘of an 
undivided Hindu family, (2) the power to mortgage in’ itself 
implies ' a power in the mortgagor to confer upon the mortgagee 
a right to sell the mortgaged property: without the intervention 
of. the Court, and -(3) the manager of an undivided: Hindu 
family has the power to sell as well as to mortgage. This being 
the. position it seems to me! that ‘the considerations ‘which 
weighed with Somayyd, J., must be ignored.” It follows that I 
consider that the learned Judge misread’ S. 69. Should it be 
found that the ‘section results in hardship to niembets‘of' joint 
Hindu ‘families, the remedy lies with the Legislature but it 
must’ be remembered: that the section does-not apply to moffussil 
mortgages, ancl Comparatively speaking Joere is little scope for 
the. misuse of it.. ; : ' 


me" The plaintifis contend that | even if the mortgagee of the 


Vepery. property was entilled to exercise the power of sale 
mentioned in the ‘deed there could.in law be no’ salé of the 
mortgaged property without the intervention of the Court. 
This contention is based on the fact that the power óf sale was 


i p £ d - $$$ — 
see Use) SLY, 497: L.R. 50 LA. 162: LLR. 4 Lah, 284 (P.C). 
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only conferred on the second mortgagee. The first mortgagee 
admittedly concurred in the exercise of the power by the 
second mortgagee, of course, on the understanding that he was 
paid first. The plaintiffs say that the first mortgagee had no 
right to concur in the sale by the second mortgagee, but here 
again the provisions of S. 69 of the Transfer of Property Act 
are overlooked. There is nothing in the section to prevent a 
mortgagor giving to a second mortgagee, if he likes to do sap a 
power of sale, even when he has not given one to the 
first mortgagee. Sub-section (1) of the section says that 
a mortgagee or a person acting on his behalf shall, sub- 
ject to the provisions of the section have power to sell 
or concur in selling the mortgaged property. There can be 
nothing plainer than this and the first mortgagee in this case 
did in fact concur. Therefore if the second mortgage was 
lawfully created the sale of the Vepery property to the sixth 
defendant cannot be disturbed. 


I now come to the findings of fact and I will commence 
with the findings of the learned Judge with regard to the mort- 
gage of the Tondiarpet property. As already mentioned, the 
appellants here are the third and the eighth defendants. 
Mr. V. V. Srinivasa Aiyangar on their behalf has given no 
reason for challenging the finding of the learned Judge that 
only Rs. 6,000 out of the Rs. 15,000 advanced by the third 
defendant on this mortgage can be regarded as binding on the 
family. In fact he has made no attempt whatever to dispute 
the correctness of the learned Judge’s conclusion. Therefore 
the finding must be accepted. It is equally clear that the learn- 
ed Judge was right in holding that there remains only Rs. 5,000 
of the principal sum advanced on this mortgage. On the 2nd 
November, 1938, Rs. 10,000 of the Rs. 15,000 was repaid. It 
is not disputed that the Rs. 10,000 came out of moneys belong- 
ing tothe family and this being the case the family liability of 
Rs. 6,000 was discharged.. But as’ the property has been law- 
fully sold the plaintiffs have lost their interests in it, Their 
rights are now restricted to the proceeds of the sale. Sub- 
S. (4) of S. 69 says that the money which is received by the 
mortgagee arising from the sale, after discharge of prior 
incumbrances, if any, to which the sale is not made subject, or 
after payment into Court under S. 37 of a sum to meet a prior 
incumbrance, shall, in the absence of a contract to the contrary 


€ 
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be held by him in trust to be applied, first in payment of all 
costs, charges and expenses incurred in connection with the sale; 
and secondly, in discharge of the mortgage money and costs 
and any other money due under the mortgage; and the residue 
shall be paid to the person entitled to the mortgage property. 
Consequently the ‘plaintiffs are merely entitled to payment of 
their shares in the balance of the Rs. 16,300 which was realis- 
edeby the sale of the property, after the expenses of the sale 
have been met and the mortgagee has received all which he is 
entitled to in law as against the plaintiffs. 
(His Lordship then dealt with the findings and concluded.) 
g * JA ka 3k 


The result is that the decree passed by the learned Judge 
will be set aside and the suit remanded to the Original Side for 
the taking of an account of what the plaintiffs are entitled to 
receive out of the proceeds of the sales of the properties: 
. -During the arguments the Court indicated that this course 
might be adopted should it consider that the learned Judge had 
misread S. 69 of the Transfer of Property Act and find that 
the mortgages are binding, either in whole. or in part, on the 
family. No objection was raised to this course being adopted 
and the parties accepted the position that if the plaintiffs have 
lost all interest in the properties themselves they are entitled to 
have recourse to ‘the sale proceeds in this suit. The account 
will be taken in the light of this judgment and regard will be 
had to considerations arising out of the personal law of the 
minors, such as their liability under the pious obligation rule. 
When the account has been taken the trial Court will pass a 
fresh decree. 

' The appellants in each appeal are entitled to their costs 
against respondents 1 to 9 and I consider that the fifth defen- 
dant should have-his cost on Rs. 4556-11-11 in respect of his 
cross-objections but that no costs should be awarded on the 
memorandum of objections filed by the sixth defendant. The 
plaintiffs have sued in forma pauperis, The question of the 
court-fee will be decided by the learned Judge when he is 
giving directions for the drawing up of the new decree. He 
will also decide the question of the costs to be awarded in the 
trial Court. ° 

a Signo asekhara Ayyar, J. =], agree and have nothing to 
ddd." e 


e na aa KA. ‘Appeals allowed, 
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IN THE HIGH COURT OF. JUDICATURE AT MADRAS: 
PRESENT ;—SIR ALFRED Henry LioneL Leac, Chief 
Justicé-AND MR. JUSTICE HAPPELL. 


K: V. Narayanaswami.Aiyar, .. Appellant* (Respondent) 
v. - 7 
Sevadappa Goundar i .. Respondent (Appellant). 


Civil Procedure Code (V of 1908), S. t1—-S cope—Mortgagor adjudged i inn 
solvent—Suit by mortgagee to enforce his mortgage making. Special Recétver 
a party—A pplication by. Receiver in insolvency for setting aside mortgage as 
one without consideration—Both suit and application heard together—Suit 
decreed and application. dismissed—Appeal only against order dismissing 
Receiver’s application—Decree in the swit if operates as res judicata. ' 

A mortgagee instituted a suit to enforce his mortgage on the 23rd June, 
1931 and impleaded as a party the Special Receiver in the insolvency of the 
mortgagor who had been adjudicated an insolvent on.the 25th October, 1930, 
in the same Court. On the 20th August, 1931, the Special Receiver applied in 
the insolvency proceedings fot an order setting aside the mortgage under 
the' provisions of Ss. 4 and 53 of the Provincial Insolvency Act. The suit and 
the application were heard together and the mortgage-was held to be valid. 
The, consequence was that the Court granted-the mortgagee a preliminary 
dectee and dismissed the Receiver’ s application. The Receiver filed an appeal 
against the order dismissing his application but filed no appeal awenet me 
preliminary decree. - 


_ Held, that the unappealed decree did not operate as res judicata in the 
appeal against the order. 


Panchanada Velan v. Vaithinatha Sastrial, (1905) 16 M.LJ. 63: LL.R. 
29 Mad. 333 (F: B.) followed. 


‘Decision i in (1940) 1 M. L.J. 647 reversed. 

‘Appeal under Clause 15 of the Letters Patent against the 
order and judgnient’of the Hon'ble Mr. Justice King dated 5th 
January, 1940 and passed in A. A. A. O; No. 84 of ' 1938, 

[ (1940) ‘1M.LJ. 647], preferred against the order of the Dis. 
trict Court of Coimbatore dated 18th October, 1937 and passed 
in-C. M. A. No. 55 of 1935 preferred against the order of the 
Court of the’ Subordinate Judge of Coimbatore dated 9th 
October, 1934 and passed 4 in I. A. No. 816 of 1931.in I. P. No. 
17 of 1930. 

K. Bhashyam Aiyangar, C. V. Subramania diyar and 
7. R. ‘Srinivasan for Appellant.. l 
© KÝ. Krishnasz wami Aiyar and M. Krishna: Bharathi fay 
Respondent. - 

The Judgment of the Court was delivered Bw 

The C hief Justice.—The question in this appeal is sihe 
4he case falls within the Full Bench decision of this Court in 


+L, P. A, No.9 of 1940. 25th November, 1940. 
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Panchanada Velan v. Vaithinatha' Sastriall, The appeal is: 


under Clause 15 of: the Lettérs Patent froma judgment of 
King, J. The learned Judge coftsidered that the case did 
not fall within that decision, but gave a certificate per- 
mitting the filing of this appeal. After a careful considera- 
tion of the facts and the judgment in Panchanada Velan v. 


Vaithinatha- Sastrialt,: we are of the opinion that this appeal 


shauld be allowed. 


The facts are these. On the 25th October, 1930, one 


Sengoda Mudaliar was adjudicated an insolvent in the Court: 


of the Subordinate Judge of Coimbatore. On the 9th Decem- 
ber, 1927 the insolvent mortgaged certain immoveable property 
belonging ` to him to the respondent to sccure a sum of 
Rs. 7,000. On the 23rd ‘June, 1931, the mortgagee instituted a 
suit in the same Court to enforce the mortgage and made the ap- 
pellant who is the Special Receiver in the insolvency a party. On 
the 20th August, 1931 the appellant applied to the. Subordinate 
Judge in the insolvency proceedings for an order setting aside 
the mortgage under the provisions of Ss. 4 and 53 of the Pro- 
vincial Insolvency Act. The respondent’s suit and the appel- 
lant’s application were heard together and by.a judgment dated 
the 9th October, 1934, the Subordinate Judge held that the 
mortgage was valid. The consequence was, he granted the 
respondent a preliminary decree and dismissed the appellant’s 
application under Ss. 4 and 53 of the Provincial Insolvency 
Act. The appellant appealed to the District Judge of Coimba+ 
tore against the order dismissing his application, but filed no 
appeal. against the preliminary decree. The District Judge 
reyersed the decision of the Sabordinate Judge and this resulted 
in the respondent appealing to this Court. His contention was 
that inasmuch as the appellant had not appealed against the 
mortgage decree the judgment of the Subordinaté Judge in the 
suit operated as res judicata and King, J., held that it did. 


n In Panchanada Velan v. Vaithinatha Sasirial?, the facts were 
as follows: A tenant filed a suit under the Madras Rent 
Recovery Act to compel the tender*of a patta by the land- 
holder. The Jand-holder -filed a cross-suit to compel the tenant 
to accept the patta offered by him. The suits were tried 


1. (1905) 16 M.L.J. 63: LL.R. 29 Mad. 333 (F,B ) 
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together and were disposed of in the same judgment. The 
result was that the tenant’s suit was dismissed and the land-, 
holder’s: suit decreed. The tenant then filed an appeal in his, 
suit, but not in the land-holder’s suit and the question was 
whether the decision in the land-holder’s suit operated as res 
judicata and prevented the tenant proceeding with his appeal. 
This Court was of the opinion that the case did not fall 
within the contemplation of S. 13 of the Code of 1882, which 
corresponds to S. 11 of the present Code. The Court said that — 
it would lead to startling results if it were to hold that an 
appellate tribunal was precluded from dealing with a question 
which comes before it because an inferior Court on the same 
facts in a case other than that under appeal had given a deci- 
sion which had not been appealed against at the same time as 
the decision under appeal. 


This principle was followed in Ramasami Chetty v. 
Karuppan Chetty1, and in Lakshmi Ammal v. The Official 
Receiver, Tinnevelly2. The latter case is on all fours with the 
present case. There was a suit and’an original petition in 
insolvency proceedings in which the same question arose for 
decision between, the same parties. Both matters came up for 
hearing before the Additional Subordinate Judge of Tinnevelly 
and were heard together. A creditor who was affected by the 
decision appealed, but only against the order on the petition, 
not against the decree. Beasley, C.J., had no hesitation in 
holding that the case fell within the four corners of Pancha- 
nada Velan v. Vaithinatha Sastrials. 


‘In the present case King, J., has held that the decision in 
Panchanada Velan v. Vaithinatha Sastrial®, does not apply 
because the appeal in the mortgage suit was directly to the 
High Court and in the insolvency proceedings to the District 
Judge in the first instance. That is shortly the effect of his 
decision. We fail to see what difference this makes. There 
was an appeal to this Court in both the cases. We are not call- 
ed upon to say whether Panchanada Velan v. Vaithinatha 
Sastrial3, was rightly decided. That decision is binding upon 
us and. the reasons for holding that the doctrine of res judicata 





1. (1915) 29 M.L.J. 551. . 2,@ (1934) 67 M.L.J. 364. 
3. (1905) 16 M.L.J, 63: LL.R. 29 Mad. 333 (F.B.) 
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did not operate in that case apply ly in athe En case; 
and the appeal must. be allowed. 

The learned Judge did not decide a second obj seki taken 
by the respondent to the decision of the District Judge. The 
Trespondent’s second contention was that the Insolvency Court 
had no jurisdiction to set aside the mortgage because it did not 
fall within S. 530f the Provincial Insolvency Act. and the 
Special Receiver could not in such an application call in aid 
S. 53 of the Transfer of Property Act. The respondent’s 
objections in this connection are set out in paragraphs 6, 7,8 
and 9 of his memorandum of appeal. This question remains 
open: and the case will be remanded to King, J., to decide it. 

‘The appellant having succeeded i in’ ‘this Court, he is entitled 
to his costs, 


teeey. 8 a. . Appeal allowed. 


paaa 


THE PARSI CHIEF MATRIMONIAL COURT 
- < < AT MADRAS. 


PRESENT ;— MR, JUSTICE GENTLE. 


In the matter of The Parsi Marriage and Divorce Act III of 
1936. 


Kikishru Nadershaw Chinoy .. Applicant 


v. 
Nargesh Kikishru Chinoy nee 
Nargesh Dorabji Tarapore ...° Respondent. 


Parsi Marriage and Divorce Act (IIT of 1936), Ss. 29 (3) and 47 (b)— 
Wife obtaining leave to sue in the Parsi Chief Matrimonial Court in Madras 
(High Court)—A pplication by husband under O. 13, r. 14 (a) of the Original 
Side Rules for revocation of leave—Remedy by way of appeal under the Act 
—Inapplicability of Original Side Rules. 

An application under O. 13, r. 14 (a) of the Original ‘Side Rules of the 
Madras.High Court, for revocation of leave granted to a Parsi wife under 
S. 29 (3) of the Parsi Marriage and Divorce’ Act, 1936,- to present her 
proceedings in the Parsi Chief Matrimonial Court in Madras (High Court), 
would beincompetent as the remedy could be sought only by way of an 


- appeal under S. 47 (b) of the Act from the order granting leave. aay 


_ Application for revocation ‚of the order dated ótti 
February, 1941, in Application No. 65, of 1941 granting leavé 
to the pztitioner to file the above suit in this Court against the 


* Application No. 1360 of 1l in | eee ee aa ue j 
O, M. S. No. 3 of 1941, 2o <o >T 25th July, 1941, 
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respondent and for directions to the respondent in this Appli- 
cation to pay the applicant’s costs in this application, 
The order was as follows :— 


1. That this application do stand dena out of this 
Court, and, ' 


-2. That-the applicant herein do pay to the ‘respondent a 
surn of Rupees seventeen and annas eight (Rs. 17-8-G) as and 
for her costs of this application. i 

S. V. B. Row, for Applicant. 
C. R. Pattabhi Raman, for Respondent. 
The-Court made the following 


< ORvDER.—This is an application by ihe respondent in a 
petition presented pursuant to the Parsi Marriage and Divorce 
Act, III of 1936. In the application the applicant seeks to 
obtain revocation of the order giving leave to the petitioner to 
present her proceedings in this Court, the grounds being that 
the balance of convenience will be met by the proceeding being 
presented in a Court nearer to the Punjab where the respon- 
dent says he is residing. 

This Court is not the High Court sitting in its Original 
Jurisdiction. If is the Parsi Chief Matrimonial Court which is 
constituted under the provisions of Ss. 18 and 19 of the Parsi 
Marriage and Divorce Act, 1936. The application on the face 
of it purports to have been issued under O. 13, r. 14 (f) of the 
Rules of the Original Side of the High Court. This rule 
provides that the Judge sitting on the Original ‘Side of the 
High Court shall deal with apan for revocation of 
orders granting leave to sue. 


p The petitioner applied .to“the Parsi Chief Matrimonial 
Court under S. 29, sub-S. (3) of the Act for leave to present 
her proceedings in the Matrimonial Court in Madras and on the 
6th February, 1941, this Court granted the léave which the 
petitioner sought. Learned counsel on behalf of."the respon- 
dent, . the applicant in the application before me, has with 
great frankness, conceded that his client was served with the 
proceedings in the suit brought against him by his wife by the 
end of February, 1941. Early in the month ðf March’ this 
Court fixed the date to hear the suit between the petitioner 
and the respondent to take place ongthe Sth August, 1941, and 
again. learned: counsel on: behalf of: the respondent has | 


e ` e 
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conceded that his client was aware of the date of trial by end 
of March, 1941. No step was taken by him until the 7th 
May, 1941, when the present application was issued to revoke 
“the leave granted to the petitioning wife to bring her proceed- 
ings in Madras. This application was not served until on or 
about the 20th July. 


Learned counsel on behalf of the wife takes the preliminary 
ojection that the wrong procedure has been adopted and he 
relies upon the provisions of S. 47 of the Parsi Marriage and 
Divorce Act which, so far as is material, provides as follows :— 


“An appeal shall lie to the High Court from...... . (b) the granting of 
leave 'by any such Court under Sub-S. (3) of S. 29 provided that such appeal 
shall be instituted within three calendar months after the decision appealed 
from shall have been pronounced.” 


The words above “such Court” clearly refer to the Chief 
Parsi Matrimonial, Court within the jurisdiction of the High 
Court. It is contended that the husband should have presented 
an appeal to the High Court from the decision of the Matri- 
monial Court granting leave to sue. and the machinery which 
has been adopted pursuant to the provisions of the Original 
Side Rules of the High Court is wrong and consequently, this 
application must fail. 
Prior to 1936 the statutory enactment in force was the 
Parsi Marriage and Divorce Act of 1865 which contains some 
“similar provisions to the Act of 1936 but by S. 51 of the earlier 
Act the High Court of the area in which the Parsi Matrimonial 
Court is established was empowered to make such rules and 
‘regulations concerning the practice and ‘procedure in the 
Matrimonial Court as it might consider expedient. Under the 
provision of the section, to which I just referred, the High 
Court provided in O. 35, r. 18, of its Original Side Rules that 
the Rules of the High Court should apply to all suits under the 
Parsi Marriage and Divorce Act of '1865. ‘Counsel on behalf of 
the husband thereupon ‘contends that the Original Side Rules 
are.still applicable to the Parsi Matrimonial Court and he is 
entitled to present this’ application. 
S. 53 of the Act of 1936 repealed the whole of the Act. of 
. 1865. It has therefore repealed S. 51 to which I have 
referred. By the Repealing and Amending Act of 1937, $.'53 
of the 1936 Act was itself repealed. >: ee of the Kaenesal 
Clauses Act pou thas: 
“Where any Act’....-+..35-..,+.+0... repealed and re-enacted with or 
118 g 
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without modification, then, unless it-is otherwise expressly provided, any 
order, ‘scheme, rule, form or by-law, made or issued under the repealed Act 
$8 ieee shall, so far as it is not inconsistent with the provisions re-enacted, 
continue in force, and be deemed to have been issued under the provisions | 
so re-enacted.” f 


‘The important words to emphasise arè “so far as it is not 


inconsistent with the provisions re-enacted.” Under the Act 
of 1865 there was no provision by which the potential petitioner 
in a Matrimonial suit in a Parsi Court could obtain leave do 
present - -the proceedings and there was no comparable provision 
in the earlier Act to that contained in S. 29 (3) of the 1936 
Act.. The appellate provision in S. 47 (b) of the 1936 Act is 
also a new provision which expressly gives a remedy by appeal 
in regard to the grant by the Court of leave to present 
proceedings under S. 29 (3). This provision is in conflict 
with the provision in O. 13, r. 14 (a) of the Original Side 
Rules of the High Court which provides a remedy for revocation 
of leave to sue by means of an application to the Judge and 
which is therefore inconsistent with the statutory provision in 
S. 47 (b) of the Act of 1936. 

It is not necessary for me to decide whether or not all the 
Original Side Rules of the High Court still have application to 
the Matrimonial Court for this reason, assuming that they do, 
then, the provision by which an application. can be made to the 
Judge to revoke the leave to sue is inconsistent with the 
statutory provision and in consequence the statutory provision 
must prevail, 


It is quite clear that the remedy open to the respondent- 
husband in the proceedings was to have availed himself of the 
appellate provisions of S. 47 (b) of the Act of 1936. ‘He has 
not done so but has taken proceedings under a rule of the 
Original Side of the High Court which, in my view, has no 
application to the Matrimonial Court. The consequence is that 
the present application cannot be entertained and must be dis- 
missed with costs. 


Learned counsel on behalf of the husband (respondent) 
applied for an extension of time to be given to his client for 
filing the written statement’and he stated the reason why it had 
not already been filed or prepared was because of the pendency 
of the présent application. The respondent took no steps at 
all until more than two months had elapsed after he was in- 
formed of the filing of the ames in this Court and not until 


@ 
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about six weeks following his being apprised of the date of 
trial and although the application was issued on the 7th May, 
1941, service was not effected on the wife’s learned advocate 
until about the 20th July. True it is that the vacation of this 
Court was then taking place, but I see nothing to have 
prevented initiation of the proceedings long before the present 
application was filed. I see no ground to extend the time. I 
rafuse to do so. f 4 

K.C. Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE CHANDRASEKHARA AYYAR, 


Sayed Abdul Huq Sahib vee Appellant* (Plaintiff) 
v. ; 
Usman Khan Sahib Kabuli (died) Respondents (Defen- 
and others. Ek danis and Nil). 


Limitation Act (IX of 1908), Art. 132—Vendee executing a promissory 
note for balance of unpaid purchase money—Payments towards the note and 
endorsements of payments—Suit for enforcement of vendor's lien for unpaid 
balance twelve years after sale—Property in the meantime purchased by 
third person in execution of mortgage decree against vendee—Whether suit 
barred by limitation—Whether acknowledgments on the note could keep it 
alive. : 

In a case where two remedies flow either by operation of law or by 
agreement between the parties out of one and the same transaction and the 
remedies are separate and distinct in their scope and in their essential 
features, anything said or done to save one of the remedies from the bar of 
limitation cannot operate by itself to save the other also. 

Where. the vendee of certain immoveable properties executed a 
promissory note in favour of the vendor, for a portion of the purchase 
inoney, and certain payments towards the note were made which were duly 
endorsed on the note and in 1927 only a small amount remained unpaid to 
enforce which a suit was filed in 1936 claiming the vendor’s lien on the pro- 
perty against the purchaser of the same in execution ‘of a mortgage decree 
got by another person against the vendee on the question of limitation, 

` Held, that the suit was barred by limitation under Art. 132 as the 
acknowledgments of liability evidenced by the endorsements on the promis- 
sory note could not be treated as acknowledgments of liability in respect of 
the vendor’s lien. 
‘ Raman v. Pairavan, (1883) I.L.R. 7 Mad. 392, Chokkalingam Chetty v. 
Annamalai Chetty, (1915) 34 I.C. 417 and Sukhamoni Chowdhrani v. Ishan 
Chunder Roy, (1898) LR. 25 LA. 95:I1&.R, 25 Cal. 844 (P.C.), distin- 
guished. 
Appeal against the decree of the District Court of 
Trichinopoly in A. S. No. 346 of 1937 preferred against the 
eaaa aaa amma aaa mangana akanang aaa aana 

"Æ S A. No. 236 of 1939. | “8 oio o leth'Adgust, 1941, 
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decree of the Court of the District Munsif: of Triehigopoly in 
0. S. No. 341 of 1936. 


K. V. Sesha Aiyangar for Appellant. 
K.S. Narayana Aiyangar for Respondents. 
The Court delivered the following 


JUDGMENT. —A point of limitation arises in “this secogd 


appeal preferred by the plaintiffs. The facts are these. The 


plaintiff sold certain immovable property to one Mohamed 
Ghouse on 15th January, 1920, fora sum of Rs. 1,750. A sum 
of Rs. 600 out of the sale price was not paid by Mohamed 
Ghouse who.therefore executed a promissory note in favour of 
the plaintiff for the said amount on the same date. Payments 
were made towards the amount due under. the promissory note 
and endorsements were made on the note evidencing those pay- 
ments. On 15th. August, 1927, a sum of Rs. 187-7-0 remained 
due to the plaintiff under the note and he obtained a decree for 
the said amount in O. S. No. 302 of 1927. The present suit 
to enforce the vendor’s lien was filed by the plaintiff against the 
defendant who purchased the properties in execution of a 
mortgage decree for sale obtained by a Fund against the 
owner, Ghouse Sahib, for the recovery of the balance due to 
him; and plaintiff’s case is that he was not aware of the mort- 
gage in favour of the Fund and that the defendant purchased 
the properties with notice of his charge ‘or lien. 


- As the suit was filed by the plaintiff on 4th July, 1936, that 
is, more than 12 years after the date of the sale to Ghouse ` 
Sahib, both the lower Courts held. that it was barred by limita- 
tion under Art. 132. The plaintiff tried to save himself from 
the bar of limitation by relying on the endorsements on the 
promissory note, contending that they amounted to an acknow- 
ledgment of liability not merely in respect of the promissory 
note, but as regards the statutory charge as well. 


The same argument is now advanced for the appellant in 
the second appeal by Mr. K, V. Sesha Aiyangar. He contended 
that the original debt was one and the same and that acknowledg- 
ments of liability on the promissory note enuredeto keep the 
debt alive and that the statutory charge was consequently not 
barred. He also ‘pointed out that the, decision relied on by the 
lower Courts reported in Authinarayana Aiyar v. Krishnaswami 


4 
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Aiyart, was reversed in L. P. A.. No. 150 of 1924. The :deci- 
sion of Mr. Justice Devadoss in the Weekly Notes Case has 
little to do with, the point now under.consideration. His Lord- 
ship took the extreme view that as the charge was a statutory 
one, the time limited for its enforcement by statute could never 
be extended by agreement of parties and that even though the 
sale deed .gave a particular period for payment of the price, 
sijil the charge would be extinguished on the expiry of 12 years 
from the date of the sale deed. This view was over-ruled as 
incorrect by Wallace and Madhavan Natt JJ., -in the Letters 
. Patent Appeal. 


We have to consider whether KENE aa of liability 
evidenced by endorsements on the. promissory note can be 
treated’ as acknowledgments of liability in respect of the 
vendor’s lien. Three‘cases were cited in support of this posi- 
tion, namely, Raman v. Vairavan®, Chokkalingam Chetty v. 
Annamalai Chetty8, Sukhamoni Chowdhrani v. Ishan Chunder 
Roy*. But in all the three cases, not merely ‘was the debt the same 
but the remedies were identical also. ' In Raman v. Vairavan?, 
the point was whether the acknowledgment of liability in respect 
of a hundi on Penang in favour of the plaintiff’s agent for a 
debt due by the defendant to the plaintiff, requesting the drawee 
of the hundi fo pay the amount to the plaintiff still due on the 
hundi constituted a sufficient acknowledgment of the debt due 
in respect of which the bundi was drawn.’ In Chokkalingam 
Chetty alias Peria Karuppan Chetty v. Annamalai Chetti, 
Coutts Trotter and Srinivasa Aiyangar, JJ., had to consider a 
payment endorsed on a chit and purporting to. be. for the chit. 
‘The chit was inadmissible as a promissory note and their Lord- 
ships held that. the acknowledgments on the chit were never- 
theless available as an acknowledgment of the liability of the 
original debt. In Sukhamont Chowdhrani v. Ishan Chunder 
Roy4, ‘the Privy Council held that a petition by three co-owners 

giving direction to the manager to pay the surplus income to- 
` wards the payment of certain debts due by them specified in the 
petition amounted not merely to an-.acknowledgment of: joint 
liability in favour of the creditor who had obtained decrees for 
arrears of gent, but also amounted: to an aa anaes of 


1. 1924 MAWAN. 755. < . 2, (1883) LL.R. 7 Mad, 392. 
3, °(1918).34 LC. 417. 
4, (1898) L.R.'25 LA, 95: LL.R, 25 Cal. 844 (P.C.). 
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liability inter se as between the co-owners themselves for any 
claim or contribution that might arise. Their Lordships say 
at page 851 that it was not necessary that the defendants should 
admit liability to the plaintiff nor promise to pay him any- 
thing. They observe: 


“Itis not required that an acknowledgment within the statute shall 
specify every legal consequence of the thing acknowledged. The defendant 
acknowledged a joint debt. From that follow the legal incidents of ger 
position as joint debtor with the plaintiff, one of which is that he may sue 
her for contribution.” 


The case before us is in my opinion different from the 
cases cited for the appellant. Though the debt is identical, two 
distinct remedies became available for its recovery, one by way 
of enforcement of the personal liability under the promissory 
note, and the second by way of enforcement of the statutory 
charge by sale of immoveable properties. Where the note is 
executed by the vendee to the vendor, as in this case, there is 
no extinguishment of the lien or the charge; but there may be 
cases where such extinguishment takes place and some of them 
have been dealt with in Swaminatha Odayar v. Subbarama 
Ayyarl, by Ramesam and Reilly, JJ. The remedies in respect 
of the statutory charge and the promissory note are certainly 
not similar or co-extensive. In the one, we are concerned with 
the immoveable properties and in the other with the personal 
liability of the executor of the note. The periods of limitation 
are different for the two causes of action. 


If the promissory note had been taken in the name of a 
third party instead of by the plaintiff it could not at all be said 
that payments made by the vendee towards the amount due under 
the note can be treated as acknowledgments of liability in res- 
pect of the statutory charge. A similar difficulty would arise in 
the case of negotiation of the promissory note by the payee 
under the Law. Merchant. Could it be contended that an 
acknowledgment of liability on the promissory note would serve 
as a good acknowledgment to extend the period of limitation 
for the enforcement of the charge, when the charge-holder had 
assigned it to a third party? 

These considerations show that in the case where two reme- 
dies flow either by operation of law or by agreentent between 
the parties out of one and the same transaction and the reme- 








1. (1926) 51 M.L.J. 856: LL.R. 50 Mad. 548, 


tty ` THE MADRAS LAW JOURNAL REPORTS. 943 


dies are separate and distinct in their scope and in their essential 
features, anything said or done to save one of the remedies 
from the bar of limitation cannot operate by itself to save the 
other also, As has already been pointed out, the three cases 
cited for the appellant are all cases of a single debt and a 
single remedy for the debt. 


Holding for the reasons given above that the lower Courts 
have taken the correct view on the point as to limitation, I 
dismiss this second appeal with costs. 


As the question involved is of some importance I grant 
leave to prefer an appeal. 


KC. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SOMAYYA. 


“ Valliappa Chettiar and others ... Appellants* (Plaintiffs) 
Y. - 
Muthu Koundan and others ... Respondents (Defendants) 
1 to 8, 10 and 9). 


' Civil Procedure Code (V of 1908), O. 21, r.72—Court auction-sale of 
poi -holder purchasing through a benamidar—Subsequent con- 
veyance to decree-holder—Suit by latter for recovery of possession—Suit 
competent—Purchase voidable only and not void. 

Where a Court auction purchaser of a property was only a benamidar 
for the decree-holder and after the issue of the sale certificate and the 
delivery proceedings, conveyed the property to such decree-holder, a suit by 
the latter for recovery of possession of the property will be competent; for, 
though the decree-holder had played a fraud upon the Court by purchasing 
the property through another who was a benamidar, still the sale would be 
only voidable and not void. 

‘Radhakrishna v. Bisheshar Sahay, (192a); 44 M.L.J. 718: L.R. 491, A. 

312; LL.R. 1 Pat. 733 (P.C.), followed. 

: Chinnakannu v. Paramasiva, A.I.R.1927 Mad. 1135 and Thathu Naick v. 

Kondu Reddi, (1908) I.L.R. 32 Mad. 242 (F.B.), referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Salem in A.-S. No. 85 of 1937 preferred against the 
decree of the Court of the District Munsif, Sankaridrug at 
Salem in O. S. No. 1079 of 1935. . 

T. M. Krishnaswami Aiyar and A. Balasubramania Aiyar 
for Appellants. 

T. K, *Rangaswami Aiyangar and T.C. K. Kurup for 





Respondents. 
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“The Court delivered the following ~ 
JUDGMENT.—The plaintiffs sued ae possession of the 

properties claiming title from the ninth defendant who in 
turn purchased them in Court auction in execution of a money. 
decree against the first defendant herein in'S. C. S. No. 1668 
of 1915 on the file of the District Munsif’s Court, Salem... The 
lands in question were then situated within the jurisdiction of 
the Namakkal District Munsif’s Court and the decree was 
transferred to that Court for execution. The properties were 
brought to sale by that Court and were purchased by the ninth 
defendant. The ninth defendant subsequently conveyed the 
property to the plaintiffs and the suit is based upon the 
purchase by the ninth defendant in Court auction as’ the root 
of their title. This purchase was attacked -by defendants 5 to 
8 on the ground that the ninth defendant, who was the Court 
auction purchaser, was the benamidar for the plaintiffs decree- 
holders. Under O. 21, r. 72, Civil Procedure Code, a decree- 
holder cannot purchase the property in a Court auction except 
with the leave of the-Court. Cl. 3 of that rule provides that 

“Where a’ decree-holder purchases, by himself or through another 
person,” | - 
without the permission of the Court Wr 

“the Court may, if it thinks fit, on the application of the judgment- 


debtor or any ‘other person whose interests are affected by the sale by 
order, set aside the sale.” 


Ih ‘the present case no applikation: was haie to set aside thè 
sale .on the ground that the ninth defendant who was, the 
Court auction. purchaser was really a benamidar for thedecree- 
holders. The sale certificate was issued and delivery proceed: 
ings were gone through. The present suit was filed in 1935 
for recovery of possession in the District Minsif’s Court of 
Sankaridrug at Salem. It is true, as held by both the lower 
Courts, that the plaintiffs who were the decree-holders in the 
prior suit, played a fraud’ upon the Court by purchasing the 
property through the ninth defendant after getting him to file 
an affidavit that he was purchasing the property for his own 
benefit and not on behalf of his master. But the question is: 
whether the sale‘ does not entitle the plaintiffs to maintain fits 
action. 

It was held by the Judicial Committee in the case, Rai 


Radhakrishna v. Bisheshar Sahay1, that a Court auction-sale 


1." (1922) 44 M.L.J. 718: L.R. 49 LA. 312: LL.R. 1 Pat. 733 (B.C): ` 
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at which the decree-holder purchased the property without 
leave of the Court is-not void; but voidable. After setting 
out the section of the old Civil Procedure Codé which corres- 
ponded to O. 21, r. 72, of- the wo Code, the Judicial 
Committee say this: 


“Upon the construction of this section it is evident that a purchase by a 
decree-holder who has not obtained permission is not void nora nullity, 


but is only to be avoided on the application of the judgment-debtor or some’ 


ofher person interested. It would be injurious to those interested in the 
sale if a decree-holder who had been forced up in the bidding to give a large 
sum of money, could escape from fulfilling his contract. by getting the” sale 
declared a nullity, and it would make all titles under such sales insecure if 
at later periods they were liable to be treated as nullities. A sale is to be set 
aside upon application and upon cause shown.” ` 


Then they refer to the fact that the decree-holder had applied 
for permission and had been refused. As in the present case, 
the properties were purchased in the name of a third party 
who was alleged to be the benamidar for the decree-holders. 
Dealing with this contention the Judicial .Committee say that 
the conduct of the decree-holder in having made an application 
for permission which was refused and in: still purchasing the 


property in the name of a third party does not make any, 
difference: They say: 


“He is still a decree-holder who has not obtained permission to bid. He 
is that and nothing more. If indeed an application were made under the 
last paragraph of the section, his conduct might be one of the points which 
the Court would take into consideration in determining whether it would 
avoid the sale or not. It is doubtful even then whether it would be of any 
importance, The question would not be whether the decree-holder bad been 
contumacious, but whether the property had been really realised to the best 
advantage. Ifit had not, the Court would set the sale aside; if it had, then 
it matters not that the decree-holder bought without permission or that he 
had applied and been refused.” | i 


This decision appears to me to be exactly in point. The 
purchaser was held not to be a benamidar for the decree- 


holder; but nevertheless the Judicial Committee proceeded to 


consider the question on the footing that the purchase was 
benami for the decree-holder and made the observations I have 
set out. That being the considered judgment on the alternative 
footing, this Court is bound to follow it. Following this decision 
of the Judicial Committee, Sundaram Chetty, J., in Chinna- 
kannu v. Paramasivat, held that a purchase by the decree- 
holder without the Court’s permission is only voidable and that 
a suit to set aside the sale must be brought within one year of 


ea ee ee cine AE 


Jl, ALR. 1927 Mad. 1135. . 
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the sale. Here it is true that the defendants are in possession 
and therefore there is no question of their suing for possession. 
But the question is whether they ought not to have the sale 
set aside by a proper application under O. 21, r. 72 (3), Civil 
Procedure Code within the time limited by law. The answer 
must be.that they must have filed such an application and in 
the absence of such an application we must take it that at 
present there is a sale which is valid until it is set aside. The 
sale not having been set aside, the plaintiffs are entitled to 
tealise their rights under that sale. The procedure followed in 
the decision in Thathu Naick v. Kondu Reddit, namely of 
treating the pleading in the suit as an application under 
O. 21, r. 72, might be followed; but, unfortunately, the Court 
which has tried the present suit is different from the Court 
which executed the decree and held the sale; and an application 
under O. 21, r. 72, lies only to that Court and there is further 
the question of limitation. 

The lower appellate Court observes that the present case is 
one of deliberate fraud upon the Court and that therefore 
the.case is not covered by the decision of the Judicial Commit- 
tee referred to above. In every case where, in violation of the 
provisions of O. 21, r, 72, a purchase is made by the decree- 
holder, one might say that it is a fraud upon the Court. It will 
be observed that in the case before the Judicial Committee an 
application for leave to bid was made and refused and then the 
purchase was made through another person who, for the pur- 
pose of this part of the judgment, was taken to be a benamidar 
for the plaintiff. That was a case of a deliberate fraud and 
yet it was held that the sale was only voidable, that is, that the 
sale was ‘valid until set aside by an application made by the 
judgment debtor. l 


I reverse the decree of the lower appellate Court and res- 
tore that of the District Munsif with costs here and in the 
lower appellate Court. : 

Leave to appeal is refused. 

K.C a Appeal allowed. 





1.. (1908) IL.R, 32 Mad. 242 (F.B.). 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 
PRESENT :—MR. JUSTICE WADSWORTH. | 

Uppala Apparina Sastri alias NANDA Appellant” (Plaintif) 
Sastri. 

v. : 

Sree Raja Sobhanadri Appa Rao... Respondent (Defen- 
Bahadur Zamindar Garu, Zamindar dant). l 
&f Elamarru Estate, Nuzvid. 
Madras Estates Land Act (I of 1908), $. 117—Persønal notice on defaulter . 


A anna 
of sale in execution of rent decree —If essential—-S. 125 (before 1934 amend~ diari E 
ment) and S. 127—S cope. Ae My v. 


There is no necessity under S. 117 of the Madras Estates Land Act ‘to. Scene ats 
give personal notice of a sale in execution of arent decree to the defaulter, 


The effect of the amendment to S. 125 by Act-VIII of 1934 is merely to. 
clarify the existing law. Under S. 125 as it stood before the amendment 
read in the light of S. 127, the sale of a holding in execution of a decree for 
rent must be deemed to put an end to the landlord’s charge over that hold- 
ing in respect of the arrears and interest thereon which have accrued due, 
since the decree at the time of the sale. 


_Appeal against the decree of the Court of the Subordinate 
Judge of Bezwada dated 27th August, 1937 and made in A. S. 
No. 40 of 1936 preferred against the decree. of the Court of 
the District Munsif of Bezwada dated 31st Poste: 1935 and. 
made in O. S. No. 644 of 1934. | 

P. $ ivaramakrishnayya for Appellant. 


P; -S atyanarayana Rao for Respondent. 
- The Court delivered the following - 


“ JupGMENT.— The plaintiff who is- the appellant here: 
brought a suit for a declaration that a saleʻin execution of ‘a 
decree obtained in S. S. No. 287 of: 1924 was not binding upon’ 
him. The suit in question was brought against one Gangulu, 
“who was the original pattadar of land situated in an estate: 
under the Madras Estates Land Act. We are concerned 
throughout this appeal with the Act prior to the amendment of 
1934. Gangulu fell into arrears and two decrees were obtained. 
against him. The first was in S. S. No. 373 of 1922 and the 
second was in S. S. No. 287 of 1924. The earlier decree’ was’ 
executed in 1926 after the second deeree had been obtained and 
in the execution proceedirigs the land put up for sale was pur- . 
chased by the present appellant on 5th May, 1926. I am 
informed that this land was only a portion of the holding of 
iN a a ian KAT aba DOE E E ke ah ak a RE ng a ap 
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Gangulu. After the purchase the appellant does not appear to 
have produced the sale certificate before the landholder, ashe 
should have done under S. 146 (1) of the Act; but he paid the 
rent and got a receipt showing that he had paid the rent on his 
own account. In subsequent years rent was paid by his agent 
and the receipts wrongly indicate that it was paid on account 
of the registered pattadar Gangulu. In 1933 the landholder 
proceeded to execute the second decree obtained in 1924 andgin 
the course of execution without notice to the appellant he 
brought the holding to sale and purchased it himself. Subse- 
quently the landholder ejected the appellant and it was his ae: 
possession which gave rise to the suit. 

Two contentions have been urged in appeal. One is that 
the second sale is bad for want of notice to the appellant who 
must be deemed to be the defaulter in the light of the Full 
Bench ruling in Lakshmana Aiyar v. Ayyaswami Cheittiar1, as 
interpreted by a later Full Bench ruling in Peria Muniswamt 
Mudali v. Sena Narasappa Mudali, S. A. No. 820 of 19362. 
The second is that, whether the sale is bad for want of notice 
or not, it is bad because the charge in respect of the arrears 
which had accrued due after the first decree at the time of the 
first sale must be deemed to have been wiped out by that sale so 
far as the liability of the portion of the holding sold is concern- 
ed. It seems to me that the appellant must fail on the first 
contention, for there appears to be no necessity under S.117 of 
the Estates Land Act to give personal notice df a sale in execu- 
tion of a rent decree to the defaulter. The kind of notice 
contemplated is by beat of drum in:the village and by an 
affixture in a conspicuous’ place in the village. It is therefore 


“not necessary to go into the question whether there has been 


such recognition of the appellant by the landholder as would 
enable him to claim rights as a defaulter eveni though he has 
not complied with the formalities required by S. 146. 

The second contention seems to me to be more substantial. 
It is true that under S. 5-of the Act a first charge is created 
on the holding in respect of the arrears due thereon, so that the, 
arrears due under the ‘second decree would be a charge on the ` 
holding just as much as the arrears due under the first decree; 
and it is also true that S. 118 read with S. 126” contemplates 
only the sale of so much of the holding as is necessary, to satisfy, 


` 1. (1941) 1M.L.J.1: LL.R. (1941) Mad. 356: 1941 M.W.N. 35 (F.B.). 
2. (1941) 2 M.LJ. 79. 


TT] THE MADRAS LAW JOURNAL REPORTS. "949 


the particular demand which in the present case must ‘be the 
amount due under the first decree. It is argued that the 
provisions of S..125 whereby the sale is free of incumbrances 
other than those specified will not extend to statutory incum- 
brances such as are created by S. 5 and it must therefore be held 
that when the sale was held in execution of the first decree, 
though the proclamation did not recite the existence of the 
segond decree and no notice was taken to. the purchaser at the 
time.of the subsequent sale, the sale under the first decree must 
be: deemed to bea sale subject to the charge for rent in ‘respect 
of the second decree which was not being worked out by that 
particular sale. This argument would be a forcible argument 
were it not for the provisions of S. 127. By sub-section (c) of 
that section, ifa sale results in a surplus after paying the costs 
and the amount of the arrears in respect of which the sale was 
held, the landholder has a right to appropriate from and out of 
the surplus any rent which may have fallen, due to him in 
respect of the holding between the date of the suit and the sale. 
The-effect of this provision seems to be to make the sale a sale 
in liquidation not only of the charge for the arrears in respect 
of which a sale was expressly held but also in liquidation of the 
charge for any subsequent arrears due on the same holding. 
To hold otherwise would involve the anomalous consequence 
that the landholder would be entitled to liquidate a portion, of 
the charge in respect of the latter arrears from and out of the 
proceeds of that sale and to treat that charge as still subsisting 
for any balance.and bring the same property to sale again. The 


original defaulter would get a price which was determined by, 


the value of the.land less the amount of arrears including any 
subsequent arrears and the purchaser would pay a price which 
would take into consideration the amount of subsequent arrears. 
But the landholder would have a right to deduct those arrears 


from the price so paid and also would retain the right to claim _ 


those arrearsover again to the extent to which they had not 
been satisfied from the purchaser of the land. The same ques- 
tion came up before the Calcutta High.Court in a case under 
the Bengal Tenancy Act the provisions of which are in this 
respect essentially similar to those of the Estates Land Act: 
vide Faez Rahaman v. Ramsukh Bajpai. The learned Judges 
point out that the view similar to that which has been put 
rer ntl rt Gang 
1, (1893) LL.R. 21 Cal. 169. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
i PRESENT :—MR. Justice WADSWORTH. 
‘The Official Receiver, East Goda- . 
vari at Rajamundry. 5 Appellant* (Respondent) 
v. ars 
Tadi Veereddi and another ... Respondents (Petitioners). 


Hindu law—Father's debis—Minor’s share brought to sale by Official 
R&eiver in insoluency—Pendency of partition suit by the minor—Whether 
sale of the minor's share proper—Undue delay in selling—How fari in the 
circumstances excusable. T í 


The balance of authority in Madras, asto the effect of the filing of a 
Suit for partition on behalf of a minor co-parcener is that the latter remains 
a co-parcener until the Court gives a finding that the proposed partition is 
beneficial to him and when that has been. done, a severance of status takes 
place which dates back at any rate to the date of the plaint. 


Where on behalf of a minor plaintiff a guardian seeks to restrain the sale 
ofthe minor’s share in the family properties by the Official Receiver in 
satisfaction of the debts of the father, pending a partition suit fited by the 
minor through his guardian on the eve of his father’s insolvency, - 


Held, that the, proper course will be to postpone the sale until the 
Court gives a finding whether the partition will or will not be-beneficial to 
the minor, but to expedite the proceedings so that : a finding may be given as 
early as possible. 

Appeal against the order of the Court of the Subordinate 
Judge of Cocanada dated 14th October, 1940 and made in I. A. 
No. 1488 of 1940 in O. S. No. 58 of 1940. 


K. Kameswara Rao and B.V. Subramanyam for Appellant, 
K. Bhimasankaran for Respondents, 


_- The Court delivered the following l 
JupemMEentT.—This appeal is preferred against an order 
granting a temporary injunction against the Official Receiver 
acting in the insolvency of defendants 1 and 2, restraining him 
from selling the interest of the minor plaintiffs in the family 
property in discharge of the debts incurred by their father, the 
first defendant, . 
The history of this litigation is an illustration of ih 
deplorable results flowing from dilatory procedure. The 
first defendant is the father of the second defendant and 
also of the 2 minor plaintiffs. "On the. eve of the 
insolvency of the first and second defendants in 1931, 
the second defendant filed a suit for partition and after 


rr em Te aa en ee 
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“the adjudication of the first and second defendants in 


November, 1931, the minor sons were transposed as plain- 
tiffs and continued the suit with their mother as guar- 
dian. Some three years later the mother was replaced 
by an uncle. The Official Receiver asked that the creditors, 
some ninety in number, should be impleaded so that any decree 
might be binding upon them all so far as the minor’s share was 
concerned, as well as to the extent of the shares of the insel- 
vents. The business of impleading these creditors spread over- 
a period no less than of eight years, at the end of which the 
suit ended by the return of the plaint for want of jurisdiction. 

Why, if the Court had no jurisdiction, it had not discovered 
the fact eight. years earlier, isa matter on which I have no 
information. There was an appeal against this decision which 
was dismissed in 1940. After this appeal was dismissed, yet 
another next ‘friend of the minor plaintiffs filed a fresh suit, 

OQ. S. No. 58 of 1940, without reference to the previous suit, 

praying for a partition and in this suit a petition was filed for 
an injunction restraining the Official Receiver from selling the 
family properties. The lower Court has restrained him from’ 
selling the plaintiffs’ share in the family properties pending the 
decision of the suit. 


It would appear that the observations of the learned Sub- 
ordinate Judge about the delay of the Official Receiver in 
taking action for the sale of the properties are based .on a 
misunderstanding, as for the major portion of the period the 
Official Receiver was bound by the injunction in another litiga- 
tion. The learned Subordinate Judge comments adversely 
upon the character of this litigation and the way in which it 
has been conducted and regrets that he is obliged by the 
decision of the Full Bench in Balusami Aiyar, In rel, (though 
the corresponding reference in an unauthorised report is 
given) to hold that the filing of the suit by the minors creates 
a division in status and that thereafter the Official Receiver 
has no power to exercise the father’s authority to sell his son’s 
share in joint property.- It is a curious thing that though 
the decision of the Full Bench quoted arose clearly from 
acase in which the plaintiffs were minors, the learned Judges 
do not refer to the question whether the filing of a suit on 





1. (1928) 55 M.L.J. 175; I.L.R. 51 Mad. 417 '(F.B.) 
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behalf of a minor co-parcener for partition effects automatically 
a division in status; as it certainly does in the case of a major co- 
parcener. There is an earlier Full Bench decision in Soundara- 
rajan v. Arunachalam Chetti1, which merely purports to decide 
that a co-parcener becomes separated by the mere fact of suing 
for partition, with reference to which decision it has also been 
remarked in later rulings that this was a case of a minor 
pleintiff, though the fact is not adverted to in the judgment. 
Now, these two Full Bench decisions byimplication, though not 
by-express words, would appear to decide that the filing of a 
suit by a minor co-parcener, just like the filing of a suit by 
a major co-parcener, must be -regarded as an unambiguous 
declaration of an intention to divide, creating. a division 
“ih status. There is, however, a long and well-established line 
of authority, showing that this is not the case. In Chelimi 
Chetti v. Subbamma®, a Bench held that the filing of a suit by 
a minor for partition will not effect a severance of status 
because-it is for the Court to determine whether a partition is 
or is not beneficial to the minor and there ‘is no positive right 
of the minor’s next friend to claim a partition on his behalf 
‘regardless of the finding of the Court on the question of benefit. 
This Bench refers to the Full Bench decision in Soundararajan 
v. Arunachalam Chettil, and expresses the opinion that the fact 
of minority must have been overlooked in that case. The 
decision in Chelimi Chetti v. Subbamma2, has been’ consi- 
dered in a number of subsequent cases and its authority 
has been shaken on the question of the effect of the death 
of a minor plaintiff pending a suit for partition. There 
has also been some development of authoritative opinion 
on the question of the effect of the filing of a suit for partition 
by a minor when a decree for partition or a finding that the 
partition is necessary follows. In Krishnaswami Thevan v. 
Piulukaruppa Thevan3, the Bench accepts the view that the 
filing of a partition suit on behalf of a minor does not auto- 
matically effect a complete severance of status, but the learned 
Judges point out that if the minor’s suit results in a decree, the 
status of the minor becomes divided and the view is taken that 


such a severance of status will date back to the filing of the , 


plaint. This view has been followed by two subsequent 





1. (3915) 29 MLS. 793 and 816: 1.L.R. 39 Mad. 159 (F.B.), 
1917) 34 MEL.J. 213: LL.R, 41 Mad. 442. 
5. (1924) 48 M.L.J. 354: I.L.R. 48 Mad. 465. 
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Benches, Sri Ranga Thathachariar v. Srinivasa T hathachariar}, 
and Rama Rao v. Hanumantha Rao®. The matter came up for 
consideration by the Full Bench which decided Rangasayi v. 
Nagarathnamma’ The learned Judges hold that-the decision 
in Chelimi Chetti v. Subbammāt was wrong to the extent that 
a partition suit by a minor would not abate by the death of the 
minor, but they accept the position that the filing of a suit for 
partition by the minor does not automatically create a final 
severance of status between the minor and his family. 
Ramesam, J., seems inclined to the view that the filing of the 
suit by the minor effects a sort of conditional severance of 
status which would become final on the Court giving a finding 
that a partition would be for the benefit of the minor. The 
other two learned Judges incline to the view that on the Court ;: 
fincing a partition to be for the benefit of the minor a severance 
of status is created with retrospective effect from the date 
of suit or perhaps from the date of notice of suit. The 
judgments in this case do not contain any reference 
to the Full Bench decision Balusami' Aiyar, In re5, on which the 
Court below has relied. In this state of rulings it seems 
to me that the balance of authority so far as this High 
Court is concerned favours the view that when a guardian 
of a minor files a suit for partition, he remains a co-parcener 
until the Court gives a finding that the proposed partition is 
beneficial to the minor and when that has been done, a sever- 
ance of status takes place which dates back at any rate to the 
date of the plaint. 

That being the law as I understand it, it remains to con- 
sider what is the proper order to make when on behalf of the 
minor -plaintiff an application is made to restrain the sale of 
the minor’s share in the family properties in satisfaction of the 
debts of the father pending the partition suit. The minor being 
still a co-parcener, though liable retrospectively to cease to be 
a co-parcener, the position appears to be that the father’s right 
to sell the minor’s property in discharge of his debts which are 
not illegal or immoral still subsists until the Court finds 
whether a partition is or is. not beneficial to the minor. But 





1. (1927) 53 M.L,J. 189: LL.R. 50 Mad. 866. ° 
2. (1929) 57M L.J. 720: I.L.R..52 Mad. 856. 
3. (1933) 65 M.L.J. 630: I.L.R. 57 Mad. 95 (F.B.). 
4. (1917) 34 M.L.J. 213: LLR. 41 Mad. 442. 
5. (1928) 55 M.L.J.-175: LL.R. 51 Mad. 417 (F. B.) ` 
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in the case of an‘affirmative finding any sale of the minor’s 
share during the pendency of the suit will become void. Until 
that finding is given no one can say whether the sale by the 
father (or in the present case by his representative, the Official 
Receiver) will or will not confer any title in the minor’s pro- 
perty. In such circumstances it seems to me most undesirable 
that a sale of the minor’s share ‘should be held before it is 
egablished that there is anything to sell and it seems to me 
équally undesirable that the sale should be postponed by a long 
delay incoming toa finding on this fairly simple question of 
benefit to the mipor. After all, it is not in the interests of the 
creditors that the minor’s share should be sold for less than its 
true value if the suit is eventually to be dismissed. Nor 
is it desirable to hold a speculative sale, that which is sold 
being the chance of the minor’s failure in the suit. The 
proper course therefore seems to be to postpone the sale 
until the Court gives the necessary finding, but to expedite the 
proceedings so that a finding may be given in the course of the 
next few months. In this case the same process of impleading 
hinety and odd creditors is, I understand, in contemplation and 
though it is to be hoped that the process will not take as long 
as it did on the former occasion, it will necessarily involve 
some time. It is however quite unnecessary that all the credi- 
tors should be on the record for the purpose of this preliminary 
finding. They are, so far as the debts of the father are con- 
cerned, represented by the Official Receiver who is quite com- 
petent to put forward on behalf of the creditors any evidence 
or any contentions which may be available against the view that 
this partition is for the benefit of the minors. 


In the result therefore the order of the lower Court is 
confirmed, but the lower Court is directed to proceed forthwith 
to take evidence and record a finding on the preliminary ques- 
tion whether the partition is benefical to the minors and for the 
purposes of recording this finding it is not necessary to await 
the impleading of all the creditors. If the finding is adverse to 
the. plaintiffs, the suit will presumably be dismissed and no 
question of restraining the sale by the Official Receiver will 
arise. If theCourt finds that the partition is for the benefitof the 
minors, then quite clearly the injunction restraining the Official 
Receiver from selling thesminors’ share will have to stand. In 
the view that I take, I think it fitting that each party should 
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bear his costs in this appeal. The Official Receiver may take 
his costs from the estate. 


K. C. Order modified. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT SIR ALFRED HENRY LIONEL Leaca, Chief 
Justice, MR. JUSTICE KrisHNASWAMI AIYANGAR AND 
Justice HAPPELL. 


The Cannanore Bank, Limited .. Appellant*® (1st Defen- 
dant) 
v. 
Pattarkandy Arayanveettil Madhavi Respondents (Plaintiffs 
and others. ~ lto 5 and Respon- 
dents 2 to 11). 


Civil Procedure Code (V of 1908), O. 21, r. 63:—Claim petition objecting 
to attachment ‘not pressed and dismissed’ —Subsequent suit for de claration— 
Limitation. 

Where a claim petition falling within the purview of O. 21, r. 58, object- | 
ing to an attachment is dismissed as not-pressed, the order is one “against” 
the claimant even though there has been no investigation of the claim and 
an adjudication on the merits. It is necessary for such a claimant to filea 
suit within one year of such order as provided under O. 21, r. 63 if he wishes 
to reopen the matter. 

Venkataratnam v. Ranganoyakamma, (1918) 35 M.L.J. 335: 1.L.R. 41 
Mad. 985 (F.B.) relied on. 

Kumara Goundan y. Thevaraya Reddi, (1924) 48 M.L.J. 616; Lakshmi- 
narasamma v. Nevugotla Pydanna, A.I.R. 1925 Mad. 265; Lingama Naidu v. 
The Official Receiver, Madura, (1928) 110 I. C. 511 and President, Co- 
operative Credit Society, Kaikaran v. Sanam Narasimha Rao, (1940) 2 M. 
L.J. 402, overruled. 

P.R. Ayya Pattar v. Attupurath Mankkal Karnavan, (1919) M.W.N. 
805; Abdul Khadir v. Somasundaram, (1922) 48 M.L.J. 467: I L.R. 45 Mad. 
827; Karri Seetaramayya v. Pappu Subrahmanyam (1934) 68 M.L. J. 518: 
I.L.R. 58 Mad. 936 and Lakshmi Ammal v. Kadiresan Chettiar, (1921) 41 M- 
L.J. 198, distinguished. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tellicherry in O. S. No. 27 of 1936. 


This Appeal came on for hearing on 23rd April, 1941. The 
Court (The Chief Justice aud Venkataramana Rao, J made the 
following Order of Reference to a Full Bench. 

The Chief Justice —This appeal arises out of a “suit filed by 
respondents 1 to 5 in the Court of the Subordinate Judge of Telli- 





* Appeal No. 112 of 1938. 3rd October, 1941. 


LA 
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cherry for the following reliefs: (1} a declaration that certain 
immovable property was tarwad property and therefore could not 
be brought to sale as the result of an attachment in execution pro- 
ceedings instituted by the appellant bank in respect of a decree 
obtained against defendants 2 to 4, and (2) the setting aside of an 
order passed on a claim petition. Defendants 2 to 4, who are 
respondents 6 to 8, borrowed money from the appellant bank and, 
as the loan was not repaid, the bank sued for its recovery and 
o@tained the decree which led to the attachment of the property 
in execution proceedings. On the 12th of July, 1932, the plaintiffs- 
respondents applied for the removal of the attachment, but did not 
press their application. The result was that on the 12th of July, 
1932, the following order was passed by consent in respect of their 
application for removal of the attachment: 

“ Petition not pressed, Itis dismissed.” 

Notwithstanding this order the plaintiffs-respondents on the Sth 
of September, 1935, filed another application for the removal of 
the attachment. This was dismissed on the 14th of the following 
month. On the 12th of October, 1936, thatis, two days short of 
twelve months, the plaintiffs-respondents filed the suit out of which 
this appeal arises. The appellant bank contended that it was 
barred by the law of limitation and that in any event the suit 
could not be maintained because the property attached was in fact 
the private property of the judgment-debtors. The Subordinate 
Judge held that the suit was in time and that the property was 
tarwad property. Both these questions are raised in the appeal. 

The first question involves: the consideration of authorities 
which are in conflict and we propose to refer the question to a 
Full Bench, but beforé making the reference we will deal with the 
appellant bank’s objection to the finding of the Subordinate Judge 
that the property was tarwad property. 

It is common ground that the property was bought by the 
mother and her five sons and daughters, all of whom were majors. 
The mother and the eldest son having died, the surviving sons, 
Kunhunni and Kunhiraman, and their sister, Mathu, conveyed the 
property to their sister Parvathi who has married the fourth defen- 
dant. The deed of conveyance set out the circumstances under 
which the property was purchased and that it was purchased as 
their joint property. The mother and her sons and daughters 
constituted a tavazhi and the father had given the money for the 
purchase. There can be no doubt that the Subordinate Judge was 
fully justified in holding that the property belonged to the tarwad. 


The question which we refer to a Full Bench is this: 


“ When an order is passed on a claim petition in these words ‘Petition 
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not pressed. Itis dismissed’, does the order require the petitioner to file a 
suit under O. 21, r. 63 within a year from the date of the order if he wishes 
to re-open the matter?” 
We do not propose to discuss the authorities. which have been 
referred tous inthe course of the argument. It is sufficient to 
say that they appear to disclose a need for an authoritative 
decision of this Court on the question. 

[This appeal came on for hearing in pursuance of the 
aforesaid Order of Reference before the Full Bench.] _ . 

M. C. Sridharan for Appellant. 

K. Kuttikrishna Menon and D. A. Krishna Wariar for 
Respondents. 

The Opinion of the Court was expressed by 

The Chief Justice.—In order to give an answer to the 
question referred it is necessary to decide what is meant by an 
adverse order under O. 21, r. 63 of the Code of Civil Proce- 
dure. That rule states that where a claim or an objection is 
preferred the party against whom an order is made may insti- 
tute a suit to establish the right which he claims to the property 


in dispute, but, subject to the result of a suit the order shall be 


conclusive. The order referred to in the rule is an order passed. 
on an application which falls within the purview of r. 58. That: 
rule provides that where a claim is preferred to, or an objection 
is made to the attachment of property attached in execution of. 
a decree on the ground that it is not. liable to attachment, the 
Court shall proceed to investigate the claim or objection, provid- 


-ed that it may refuse to investigate when it considers that ‘the 


claim or objection was designedly or unnecessarily delayed.: 

In Venkatarainam v. Ranganayakammal, Wallis, C.J., and 
Oldfield and Seshagiri Aiyar JJ., held that an order refusing to 
investigate a claim to attached property on the ground’ that 
there was delay in the filing of it was an order passed against 
the claimant within the meaning of r. 63 and by reason of 
Art. 11 of the Limitation Act the order became final unless 
a suit was filed within twelve months to set it aside. In that 
case an application for the removal of an attachment was made, 
but it was filed at a late stage and the District Munsif refused 
to enter into an investigation. His order was couched in these 


words: 
“ As this petition was filed late, this claim is ordered to be notified to 


the intending bidders.” š 








1,.(1918) 35 M.L.J 335: LL.R. 41 Mad. 985 (F.B.). 
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This did not satisfy the petitioner and a fresh application was 
filed for the removal of the attachment. The order on this 
occasion was: 

“ The allegations of the zamindarini will be notified to the bidders with 

the remark that the -zamindarini did: not’ take steps for her claim being 
enquired into during the last ten months”, 
The Full Bench held that this order sayisi toa rejection of 
thg claim on the ground that it had been filed too late and there- 
fore was an adverse order within r. 63, though there was no 
investigation and consequently no decision on the merits. 


It is admitted that the judgments in that case have 
received the approval of all the High Courts in India, 
but there are numerous decisions of this Court where a dis- 
tinction has been drawn, in some cases, wrongly. The 
test is whether the order is “against” the claimant or 
the decree-holder, but that does not mean that the order 
must involve an adjudication on the merits after investi- 
gation. Even an order of dismissal for default will fall 
within the rule; so long as it remains in force it is obviously 
adverse tothe claimant. But if the person objecting to the 
attachment does not ask for his claim to be investigated and 
the order on the petition is merely that it be recorded, it cannot 
be said that this is an order “against” him. In such a case the 
application will not fall within r. 58. See P. R. Ayya Pattar 
v. Attupurath Mankkal Karnavani. Again the petition may 
contain a prayer not contemplated by r. 58, or it may have been 
presented after the Court has sold the attached property and 
therefore the Court has no longer jurisdiction to entertain it. 
The dismissal of such a petition can scarcely be. regarded as an 
adverse order. See Abdul Kadir Sahib v. Somasundaram 
Chettiar2. The position is not different, if the claim is for an 
inquiry which is not contemplated by the rule, or the Court 
while dismissing a petition expressly states ‘that the rights of 
the petitioner are not prejudiced by the order. See Karri 
Seetaramayya v. Pappu Subrahmanyam’, It is not an adverse 
order if the petition is dismissed because the power to investi- 
gate is in another Court. -See Lakshmi Ammal v. Kadiresan 





1, 1919 M.W.N. 805. . 
2. (1922) 43 M8L.J. 467: I.L.R. 45 Mad. 827. 
3. (1934) 68 M.L.J. 518: LL.R, 58 Mad. 936. 
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Chettiar}. But the position is very different where the applica- 
tion clearly falls under r. 58, the Court has jurisdiction and it 
passes an order dismissing the petition. ; 
_ We will now refer to the cases which in our opinion have 
been wrongly decided. The first is that in Kumara Goundan 
v. Thevaraya Reddi*, where the order passed on the claim 


petition was in these words: 


“The contest is practically between the two claimants and the sui is 

inevitable. On the ground that the claims have been preferred too late and 
the delay is not satisfactorily explained, I disallow the claim”. 
Ramesam and Venkatasubba Rao, JJ., held that this was not an 
order falling within r. 63, but we consider that they erred in so 
doing. This case clearly fell within the decision in Venkata- 
ratanam v. Ranganayakammas, 

In Lakshminarasamma v. Nevugotla Pydannat, Coutts 
Trotter, C.J., and Ramesam, J., held that where’ the order on 
a claim petition was, “Not pressed, dismissed”, it was not an 
order against the claimant within the meaning of r. 63. The 
basis of this decision was apparently the assumption that the 
claimant wished to abandon his claim and to have it treated as 
if it never had been made. If the petitioner had in fact asked 
to be allowed to withdraw the petition and the Court had 
acquiesced in the course, it might very well be that the order 
would not be an adverse order within the meaning of the rule, 


“but we do not agree that’ because a claimant says to the Court 


that he does not press the petition and consents to an‘order of 
dismissal it is not an adverse order. In such circumstances it 
would in our opinion clearly be an order against him within.the 
meaning of r. 63, provided, of course, that the application was 
one which fell within r. 58. Coutts Trotter, C.J., stated that he 
had.always béen of the opinion that in the case of the with- 
drawal of a petition it was a mistake for the Judge to endorse 
on it “dismissed”, and that it was quite sufficient to record 
on it “withdrawn.” With great respect, the Code of 
Civil Procedure does not contemplate such an order. 
It only contemplates the- allowing or the refusal of . 

petition, and strictly speaking the order should be one of dis- 
missal. Where the petitioner informs the Court that he wishes 


. to withdraw his petition: the Court may allow himeo do so and 





1 (1921) 41 M.L.J. 198. 2. (1924) 48 Bee 616. 
3. (1918) 35 M.L.J. 335: LL.R. 44 Mad. 985 (F.B). 
4- ALR, 1925 Mad. 265. 
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by the use of appropriate language in the dismissal order make 
it quite clear that itis not intended to be an adverse order. 
We can see no reason why the claim petition should not be 
withdrawn if the claimant wishes to withdraw it, but the order 
passed in such circumstances, should be worded so as not to 
attract the operation of Art. 11 of the Limitation Act. 

In Lingama Naidu v. The Official Receiver, Madura, A. A. 
O. No. 85 of 1927,1 a claim petition had been filed by the appel- 
lant who subsequently applied to be allowed to withdraw it, 
stating that he would file a regular suit. Thereupon the District 
Munsif passed an order dismissing the petition. Kumaraswami 
Sastriar and: Devadoss, JJ., held that this order did not fall 
within r. 63 and they expressed the opinion that the decision of 
the Bull Bench in Venkataratnam v. Ranganayakamma2, 

“ should be confined to cases where the disposal has been either on 


investigation or refusal to investigate on the ground that the claim is filed 
too late.” 


We consider that this opinion of the effect of the decision 
of the Full Bench is erroneous. Moreover the views expressed 
by the learned Judges are in conflict with the wording of the 
rule. The rule applies to all orders which are “against” claims 
preferred under r. 58, 

The last case to which our attention has been drawn is 
that of the President, Co-operative Credit Society, Kaikaran v. 
Sanam Narasimha Rao’, which was decided by a Division 
Bench consisting of my learned brother Krishnaswami Aiyangar 
and myself. Although the principle underlying r. 63 was 
correctly stated on further consideration my learned brother 
and I are of the opinion that the order passed thereon is open 
to objection and our learned brother Happell shares this 
Opinion. A mortgagee presented a petition asking that pro- 
perties which had been attached should be sold subject to his 
mortgage. According to the petition it was filed under r. 58: 
The order passed on it was this: 


“ The mortgage is said to be collusive. Its existence and decree-holder’s 
allegation about it will be notified at the time of the sale which comes on 
27th February, 1933.” 


The decision was that this eles did not fall within. r. 63, 
but in the light of the further arguments which we have heard 
to-day we coftsider that the case fell within Venkatarainam v. 





1, (4928) 1101. C. 511. 
2. (1918) 35 MCL J8335: LL.R, 41. Mad, 985 (F, B.). 
3. (1940) 2 M.L.J. 402; 
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Ranganayakammai and therefore was wrongly decided. The 
order amounted in effect toa refusal of the claim, as the 
petitioner’s prayer which was in terms of r. 62 was not 
granted. i 
The order which has given rise to this reference is in 
these words: 
“ Petition not pressed. Itis dismissed.” 
If the petition is a petition which falls within 1.58 and 
the petitioner has not sought permission to withdraw it without 
prejudice to his rights it is obviously an order which is against 
him. The Court is not, however, able to answer the question 
because the facts are not before it. But assuming that the 
facts are that the petitioner personally or through his advocate 
merely stated that he did not press the petition the order dis- 
missing it would be an adverse order, and we answer the ques- 
tion referred in this sense. 
‘The costs of the reference will be made costs in the appeal. 
K. S. Reference answered. 


nen 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
, PRESENT — MR. Justice Horw, 

Syed Dewan Khaja Moideen Saheb .. Petitioner* (Defendant) 

Uw l . 

D. M. Abdul Gaffoor Sahib .. Respondent (Plaintif). 


Court-Fees Act (VII of 1870), S.7 (iv) (£)—Art 17-B, Sch. II — Adminis- 
iraiion suit—Court-fee to be paid on market value of property—Jurisdiction 
of Court should be gone into—Revision proper to correct error at early stage. 

In a suit for the administration of the estate of a Muhammadan lady, for 
accounts and for division of the assets among the heirs under the Muham- 
madan Law, on the question whether the provisions of S. 7 (iv) (f) or Art. 
17-B of Sch. II of the Court-Fees Act applied to the case, 

Held, that as an administration suit is not merely a suit for accounts 
and ought not to be so regarded -for any purpose relating to court-fee, 
especially where the suit is not one bya creditor for the administration of 
the assets of a deceased but one where a division of properties may have to 

be made, it should be valued under Art. 17-B of Sch. Il of the Court- Fées 


_ Act. 


Judgment of Wadsworth, J., in C. M. A. No. 235 of 1938, followed. 

Held, further, that in such a case the jurisdiction is to be determined by 
the market value of the property. Where the lower Court had erréd in 
holding that it had jurisdiction fhe High Court can interfere in revision to 
correct such error when the suit was still in its earlier stages though if the 
suit had been decreed in favour of the plaintiff the defend&nt would have 
been entitled to raise the question of jurisdiction in appeal. 


1. (1918) 35 M.L.J. 335: IL.R.MI Mad. 985 (F, B): 
* C. R. P, No. 1699 of 1940. 13th October, 1941, 
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Petition under S. 115 of Act'V of 1908 praying that the 
High Court will be pleased’to revise the order of the Court of 
the District Munsif of Udumalpet dated 17th September, 1940 
and made in O. S. No. 46 of 1940. 

K.V. Ramaseshan and C. D. Venkataraman for Peti- 
tioner. 

The Government Pleader (K. Kuttikrishna Menon) and 
KAV. Ramachandra Aiyar for Respondent. 

The Court delivered the following 

JupGMENT,—This petition has been filed against the finding 
of the District Munsif of Udumalpet in O. S. No. 46 of 1940 
that he has jurisdiction to try the suit. < 

The suit was one for the administration of the estate of 


one Kairunnissa Bibi, for accounts and for division of the 


assets amongst the heirs under the Muhammadan Law. The 
short point that arises in this petition is whether the provisions 
of S. 7 (iv) (f) of the Court-Fees Act or Art. 17-B of Sch. II 
apply. At first sight, there is a very formidable array of 
authority in support of the contention of Mr. Ramachandra 
Aiyar for the respondent that an administration suit should be 
treated as a suit for accounts and that, therefore, S. 7 (iv) 
(f) is applicable. He has cited Khatija v. Shekh Adam 
Husenally1, Shashi Bhushan Bose v. Manindra Chandra Nandy?, 
Saraju Bala Dasiv. Jogemaya Dasi8, Shivaprasad Singh v. 
Prayagkumari Debeet, San Paw v. Ma Yin5 and Ma Thin On 
v. Ma Ngwe HmonS, in most of which cases it was held that 
S. 7 (iv) (f) was the proper provision of the Court-Fees Act 
to apply. Of these cases, however, only one, namely, Shashi 
Bhushan Bose v. Manindra Chandra Nandy?, discusses this 
question fully and directly. That was a case where there was a 
trust for sale created by a debtor for the benefit of his credi- 
tors. The history in the English Courts of administrative 
actions. was discussed; but the whole of the reasoning, the dis- 
cussion, and the conclusions were confined to that particular 
kind of administration suit in which a creditor seeks to have 
administered the estate of a deceasetl debtor for the benefit of 
the creditors., If this suit had been one for the administration 


1. (1915) LL.R. 39 Bom, 545, . 2. (1916) TL.R. 44 Cal. 890, - -- 
3, (1917) LL.R. 45 Cal, 6348. 4. (1933) IL.R. 61 Cal. 711 at 724. 
5. (1918) 55 I.C. 258. ` 6.. (1984) LL.R. 12 Rang. 512. 
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of a debtor’s estate, I should have been compelled-to regard 
this well-considered decision as a very strong authority for 
Mr.- Ramachandra Aiyar’s position that S. 7 (iv) (f) was 
the proper provision of the Court-Fees Act to determine both 
the’ question of court-fee and the question of jurisdiction; 
but can the analogy for purposes of court-fee between an admi- 
nistration suit aud a suit for accounts be extended to other 
kinds of administration suits in which the next of Jin, 
the legatee, or the executor: seeks to have the estate of the 
deceased person administered for the benefit of those entitled 
to some share of the deceased person’s property, and which may 
involve not merely the taking of accounts but the divisicn of | 
movable and immovable property ? ` 


In Khatija v. Shekh Adam Husenallyt, the question dis- 


cussed was whether the suit, which was for accounts and the 


administration of an estate of a deceased person, was really an 
administration suit or whether it was not a suit for a definite 
share of property. The pleadings were discussed and the 
learned Judges came to the conclusion that it wasan adminis- 
tration suit. They did not discuss what provision of the Court- 
Fees Act to apply to an administration suit. They say: 
“According to the provisions of the Court-Fees Act, if the plaintiff 
succeeds in showing upon the accounts that she is entitled to a share in the 
Property and assets of Tyeballi Sheikh Adam, she will not be able to obtain 
execution of any decree that may be passed in her favour by reason of the 
provisions of S 11 of the Court-Fees Act until the difference between Rs. 130 
and the fee which would have been payable, had the suit comprised the whole 
of the amount decreed, has been paid to the proper officer. That being so 
there does not appear to be any reason why this should not be treated asa 
suit for account and for the share which may be found due to the plaintiff 
upon taking of such account, and if it is a suit for an account falling under 


S. 7 (iv) (f) of the Court-Fees Act, the plaintiff is at Jiberty to value it at 
Rs. 130 or any other sum she pleases.” 


Saraju Bala Dasiv. Jogemaya Dasi?, was an administration 
suit of a somewhat similar kind to thatin Khatija v. Shekh 
Adam Husenally*, but the learned Judges do not discuss 
whether that particular kind of administration , suit would 
properly be governed for purposes of court-fee by S. 7 -(iv) 
(f) of the Court-Fees Act. They follow Khatija v. Shekh 
Adam Husenally} and Shashi Bhushan Bose v. Manindra 
Chandra Nandy3 without expressing any refsons. Shiva- 





1. (1915) I.L.R. 39 Bom. 545. $2. (1917) LL.R. 45 Cal. 634. 
3." (1916) LL.R. 44 Cal. 890. 
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prasad Singh v. Prayagkumari Debeel, bas been quoted by Mr. 
Ramachandra Aiyar because of a sentence found in the judg- 
ment in which the learned Judges were discussing whether the 
suit under consideration was an administration suit or not. 
They held that it was not; because (quoting Shashi Bhushan 
Bose v. Manindra Chandra Nandy), “an administration suit is 
in essence a suit for accounts”. San Paw v. Ma Yin’, merely fol- 
Igws Khatija v. Shekh Adam Husenallyt, and Shashi Bhushan 
Bose v. Manindra Chandra Nandy2 without argument. Ma 
Thin Ouv. Ma Ngwe Hmon® dealt with an administration 
suit, the nature of which is not clear from the judgment. The 
learned Judges purported to follow C. K. Ummar v. C. K. Ali 
Ummar®, which, however, did not deal with an administration 
suit at all, but with a suit for accounts. They apparently 
assumed, as a proposition that needed no argument, that an 
administration suit is a suit for accounts. Ma Thin On v. 
Ma Ngwe Hmon® also contains a reference to Ma 
Fatima v. Momin Bibi? which dealt with a suit for the 
_ administration of the estate of a deceased Muhammadan. 
There, the relief was valued’ by the plaintiff at 
Rs. 2,000, that being her share in the property. It was held 
by the learned Judge that that was the correct valuation. 
. Clearly S. 7 (iv) (f) was not applied in that case. The 
learned Judge went on to say that as the suit was not of the 
nature described in the Court-Fees Act, S. 7, paragraphs 5, 6 
and 9 and paragraph 10 of clause (d), and that as the court- 
fee was payable ad valorem on the claim, the value of the suit 
for the computation of court-fees and the value for purposes 
of jurisdiction were the same. He therefore concluded that 
the value of the share of the plaintiff in the deceased’s estate 
determined jurisdiction. 


In none of the above decisions was it considered whether it 
would not be more appropriate to apply Art. 17-B of Sch. II of 
the Court-Fees Act. The question in each case was whether 
the plaintiff should pay court-fee on a reasonable valuation 
of his share of the deceased's asgets If not, it was assumed 





1. (19339 LL.R. 61 Cal. 7tLat724. 2. (1916) LL.R. 44 Cal. 890. 

3. (1918) 55 I.C. 258, 4. (1915) ILL.R. 39 Bom. 545. 

5. (1934) LL.R. 12 Rang.8512. 6. (1931) I.L.R. 9 Rang. 165 (F. B.) 
7. (1929) LL.R.7 Rang. 164. 
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that S. 7 (iv) (f) was the correct provision of the Court-Fees 
Act to apply. The learned District Munsif quoted the decision 
of Mr. Justice Wadsworth in C. M. A. No. 235 of 1938. This 
was a short order on a check slip put up by the office in which 
the learned Judge pointed out that an administration suit was 
not merely a suit for account, that S. 7 (iv) (f) could not 
therefore be applied, and that as there was no provision in the 
Court-Fees Act applicable to an administration suit it follow 

that the residuary provision of Art. 17-B of Sch. II would have 
to be applied. He did not discuss the case-law on this point, 
beyond saying that Ramaswami Aiyar v. Rangaswami Aiyar! 
was an authority for ‘the position that an administration 
suit was not a suit for accounts. The point that fell 
for decision in Ramaswami Aiyar v. Rangaswami Aiyart 
was whether creditors who were impleaded in an adminis- 
tration suit as defendants would have to pay court-fee on 
the value of their- claims. It was argued by the learned 
Government Pleader, on the analogy of S. 11 of the Court-Fees 
Act, that asa suit for administration was substantially a suit 
for accounts, the defendant creditors would have to pay a 


_court-fee.: The learned Judges, while conceding that in a 


sense a creditor’s suit for administration was a suit for ac- 
counts, pointed out that the analogy between an administration 
suit and an ordinary suit for accounts broke down in many 
respects. They were not prepared to consider it a suit for 
accounts for the purpose of applying S. 11 of the Court-Fees 
Act. They pointed out that it would be improper in a fiscal 
enactment like the Court-Fees Act to argue by analogy and to 
apply to an administration suit rules that were laid down 
solely for a suit for accounts. The learned Judges avoided - 
expressing any opinion as to the court-fee payable by the 
creditor who filed the suit; but if we exercise the caution 
thought necessary by the learned Judges in applying the provi- 
sions of a fiscal enactment relating to one type of suit to 
another, it is clear that we ought not to regard an administra- 
tion suit as a suit for accounts for any purpose relating to 
court-fee, above all in a suite which is not one by a creditor for 
the administration of the assets of a deceased person to be 
divided amongst the creditors, but one in which a division of 





; 8 : 
1. (4931) 61 M.L.J. 933: LL.R. 55 Mad. 26. 
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movable and immovable property might have to be made. I 
therefore respectfully agree with Mr. Justice Wadsworth’s ex- 
pression of opinion in C. M. A. No. 235 of 1938 that as an ad- 
ministration suit is not a suit for account, it should be valued 
under Art. 17-B of Sch. II of the Court-Fees Act. 


It is conceded that if Art. 17-B of Sch. II of the Court- 
Fees Act is to govern the “court-fee, then the jurisdiction is 
determined by the market value of the property. If the market 
value exceeds the pecuniary jurisdiction of the Court, then the 
plaint will have to be returned for presentation in the Court 
having jurisdiction. As this is conceded, it is not necessary to 
discuss the authorities on this point. It is sufficient to refer to 
‘Karuppanna Nadar v. Karuppa Nadar1, which follows Vasi- 
reddi Veeramma v. Butchayya®. The learned Munsif while 
holding that Art. 17-Bof Sch. II governed the court-fee, 
came to the conclusion that the court-fee paid was sufficient; 
because the plaintiff had paid Rs. 22 whereas, under Art. 17-B 
of Sch. II, all that was necessary was a court-fee of Rs. 15. 
On the question of jurisdiction, he contented himself with 
saying: l 

“ As regards issue X, since there is nothing preventing an administra- 


tion suit being fled in this Court and since this suitis a suit for administra- 
tion, I find on this issue that this Court has jurisdiction.” 


He did not consider whether, despite its being an administration 
suit, the value of the property was such as to preclude him 
from trying the suit. It seems probable that the market value 
of the property exceeded the pecuniary jurisdiction of the 
Court; butas the learned District Munsif has not given any 
‘definite finding on this point, he will have to do so. 

It was argued by Mr. Ramachandra Aiyar that even 
though the District Munsif erred in holding that he had juris- 
diction, this Court ought not to interfere at this stage; for if 
the suit is decreed in favour of the plaintiff, the defendant 
would be entitled to raise tis question in appeal; and if he 
satisfied the Court that he had suffered prejudice by 
the wrongful exercise of jurisdiction by the District Munsif, he 
would be able to get the decree set aside. He quoted Zamindar 
of Kallikote v. Mongolopur’, in support of his argument. I do 
not think that Zamindar of Kallikote.v. Mongolopur’ can be 





1. (1939) 2 M.L.J. 226: 50 L.W. 154. 
2. (1926) 52 EL. 381: LL.R. 50 Mad. 646. 
3. (1926) 51 M.L.J. 500 (F.B.) 


Moideen 
Saheb 
v. 
Gaffoor 
Sahib, 


Moideen 
Saheb 


Us 
| Gaffoor 
Sahib. 


e 
Ponnuchami 
Goundar 


U. 
Muthusami 
Goundar. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


968 THE MADRAS LAW JOURNAL REPORTS. [1941 


considered to be an authority for, the position that this Court 
should not. interfere in revision on a question of jurisdiction 


when it arises at a preliminary stage in the suit. The learned 


Judges thought that under the peculiar circumstances of the 
case before them, it was not necessary for them to consider the 
principal point raised in revision. This Court has frequently 
interfered before the disposal of a ‘suit where it has been found 
that a Court has wrongfully assumed jurisdiction. I que 
appreciate the argument as to the inconvenience caused by 
holding up the trial of a suit in order that this Court might 
consider the correctness of decisions made during the course of 


trial. If I had considered the question of inconvenience soon 


after admission, I might have held that it was not advisable to 
interrupt the trial of the suit; but that inconvenience has 
already been caused and the disposal of the suit has been 
delayed for a considerable time owing to the pendency of this 
Civil Revision Petition. That cannot now be avoided; so there 
is no longer any reason why, when the suit is still in its early 
stages, this Court should not interfere to correct an error which 
affects jurisdiction 


The petition is therefore allowed and the suit remanded to 
the District Munsif for fresh consideration of the question of 
jurisdiction. If he finds that the market value of the property 
exceeds Rs. 3,000, he should return the plaint to the plaintiff 


‘for presentation in a Court having jurisdiction. The costs of 


the parties to this application will abide the result and will be 
provided for in the order of the District Munsif. The Govern- 
ment Pleader will be entitled to his costs from the Government. 


K.C. ` i Petition allowed. 


aman e aig < 
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PRESENT:—SIR ALFRED HENRY LIONEL LEACE, Chief 
Justice AND MR. JUSTICE HAPPELL, 
K. K. A. Ponnuchami Goundar,, .. , Pelitioner* (Plaintiff) . 
v. i 


“Muthusami Goundar and another. Respondents (D e 4] e hm 


dants). 


Partnership Act UX of 1932), S. 69 (2)—Registration of firm subse- 
quent to filing of suit—If can cure the defect and make suit maintainable. 
i i i : 





* C. R. P. No. 916 of 1940. 15th October, 1941. 
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S. 69 of the Partnership Act is mandatory. Registration of the firm is 
a condition precedent to its right to institute a sùit. Ifa firm was not 
registered at the time a suit was filed by it the subsequent registration of the 
firm does not entitle the Court to proceed with the suitand the only course 
open to the Court is to dismiss the suit. 


Case-law discussed and Varadarojulu Naidu and Kuppuswami Naidu & 
Co. v. Rajamanicka Mudatiar, (1937) 2 M.L.J. 273, overruled. 


Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the decree of the Court of 
the District Munsif of Palni dated 15th February, 1940, in 
S. C. S. No. 263 of 1939. 

S. V. Venkatasubramaniyan for Petitioner. 

K. S. Ramamurtit for Respondents. 

The Judgment of the Court was delivered by 

The’ Chief Justice—S. 69 (2) of the Partnership Act 
states that no suit to enforce a right arising from a contract 
shall be instituted in a Court by or on behalf of a firm against 
a third party unless the firm is registered and the persons suing 
are or have been shown in the Register of Firms as partners 
in the firm. The question which arises in this petition is 
whether the registration of a firm after it has filed a suit can 
cure the defect. 

In this case an unregistered partnership instituted a Small 
‘Cause suit in the Court of the District Munsif of Palni. It 
had applied for registration before filing the plaint, but the 
application had not been granted. In fact it was not granted 
-until over a month had elapsed after the filing of the plaint. In 
these circumstances the District Munsif dismissed the suit with 
costs. The reported cases disclose a difference of opinion, but 
the majority of the judgments are to the effect that subsequent 
registration of the firm does not entitle the Court to proceed 
with the suit and that the only course open to itis to dismiss it. 

The question has been considered on different occasions by 
four Judges of this Court, namely, by Menon, J., in Subramania 
Mudaliar v. The East Asiatic Co., Lidt., Stodart, J., in Firm of 
Syed Ibrahim Sahib v. Gurulinga Aiyar2, Horwill, J., in 
Varadarajulu Naidu and Kuppuswami Naidu & Co. v. Raja- 
manicka Mudaliar3 and Venkataramana Rao, J., in Girdharilal 
Son & Co. v. Kappini Gowdert. Menon, Stodart and Venkata- 
ramana Rao, JJ., formed the opinion that subsequent registra- 





1, (1936) 71 M.L.J. 663. 8 2. (1937) 2 M.LJ. 717. 
3. (1937) 2 M.L.I. 273. 4. (1938) 2 M.L.J. 44. 
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tion’ did not remedy the defect. On the other hand Horwill, 
J., held that it did. Menon, Stodart and Venkataramana Rao, 
JJ., considered that the wording of the section compelled the 
Court to dismiss a suit filed by an-unregistered firm. Venkata- 
ramana Rao, J., in addition to relying on the wording of the 
section drew attention to the fact that the Privy Council in 
Bhagchand Dagadusa v. Secretary of State for India in 
Councill, had pointed out that S. 80 of the Civil Procedure 
Code, is explicit and mandatory. S. 80, Civil Procedure Code, 
has very much in common with S. 69 0f the Partnership Act. 
It says that no suit shall be instituted against the Secretary of 
State for India in Council, or against a public officer for an act 
purporting to be done by him in his official capacity, until the 
expiration of two months next after notice in writing has been 
given. The Privy Council also observed that S. 80 imposes a 
statutory and unqualified obligation upon the Court, and S. 69. 
(2) of the Partnership Act does the same. Venkataramana 
Rao, J., relied. further on the decisions of this Court with. 
regard to S. 28 (2) of, the Provincial Insolvency Act. That 
section prevents a suit being filed against an insolvent without. 
the leave of the Insolvency Court, and in Ghouse Khan v. Bala 
Subba Rowther? and.Davood Mohideen Rowther v. Sahabdeen 
Sahib3, this Court held that a subsequent leave would. not cure 
the initial defect and validate the institution of a suit. _ 

In expressing the contrary opinion Horwill, J., in Varada- 
rajulu Naidu .& Reppusians Naidu & Co. v. Rajamanicka. 
Mudaliar* observed: 


“Tt isa well-established principle that the Court can take notice of 
events that happen subsequent to the filing of the suit and that any irregu- 
larities or deficiencies in the cause of action that may exist on the date of the 
filing of the plaint can be overlooked if on some date subsequent to the filing 
of- the- plaint and before the suit comes tip for trial those irregularities. or: 
deficiencies are rectified by the plaintiff or by process of law.” 

Whatever may be the principle which applies to the recti- 
fication of. irregularities and deficiencies in the cause of action. 
we are of the opinion that it cannot be applied here. | 
The conclusion of Horwill, Jo that subsequent registration. 
will put the suit on a proper basis receives support, however,. 
from the judgment of the Calcutta High Court i in Radhacharan. 


i. (1927) 53 M L.J. 81: L.R. 54 LA. 338: LL.R..51 Bom. 725: (P.C). 
2, . (1927) 53 M.L.J. 412: LL.R. 51 Mad. 833. ` 
3.. (1937) 2 M:L.J. 223: LL.R@(1937). Mad. 841, 
“4. (1937) 2 MLL.J. 273. © 
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Saha v. Motilal Sahat and that of the Nagpur High Court in 
Jakiruddin Badruddin v. Vithoba Jagannath ‘Gadali2, These 
cases were decided by Judges sitting alone. In the Calcutta 
case. it.was said that when registration had been effected the 
suit might be treated as though the plaint had been received and 
the suit instituted on the day following the day of registration. 
The Patna High Court expressed dissent from this opinion in 
Firm Laduram Sagarmal v. Jamuna Prasad Chaudhuri3, where 
Ha&tries, C.J., observed that he knew of no provision of law 
which permits a Court to treat the plaint as having been 
filed, on a-date subsequent to the date upon which it was 
actually filed, and we know of no such provision. It has been 
pointed out to us that a Bench of this Court expressed the 
opinion in Ramakrishna Nadar v. Ponnayya Tirumalai Vandaya 
Thevar+, that a defect in a suit filed under the provisions of 
O. 33, r. 15 of the Civil Procedure Code could be remedied 
after the suit had been instituted and that in such circumstances 
it should be treated as having been. instituted on that date. 
O..33, r. 15 states that an order refusing to allow a person to 
sue as a pauper shall be a bar to a subsequent application of a 
like nature by him in respect of the same cause of action, but 
he shall be at liberty to institute a suitin the ordinary manner 
provided he first pays the costs incurred by Government and by 
the opposite party opposing his application for leave to sue as 
a pauper. The wording of O. 33, r: 15 is not the same as the 
wording of S. 69 (2).of the Partnership Act. 0. 33, r. 15 
gives liberty to institute a suit in certain circumstances. S. 69 
(2) says that no suit shall be instituted in certain circum- 
stances which is more emphatic, and the circumstances are very 
different. ` Therefore we do not regard Ramakrishna Nadar v. 
Ponnayya Tirumalai Vandaya Thevar*, as having application 
here. 

The Allahabad High Court in Danmal Parshotamdas v. 
Baburam Chhotelal5, the Patna High Court in Firm Laduram 
Sagarmal v. Jamuna Prasad Chaudhuri’, the Lahore High 
Court. in Krishanlal Ramlal v, Abdul Ghafur Khan’, and 
Chhaganlal v, Firm Mangal Sainraj Narain?, have all held 
that subsequent registration of the firm will not allow the suit 


tg (1937) 41 CW.N, 534. ` 
“2 ALIR. 1939 Nag 301. 3. (1938) LL.R. 18 Pat. 114, 


4, (1935) 69. ML... 291. ngan na (1935) .T,L.R. 58 All, 495, - 
6;3¢(1935)-I.L.R, 17 Lah. 275. 7. A.LR 1938 Lah. 767.- 
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to proceed. All these cases except the second Lahore case were 
decided by Division Benches. ; 

The great weight of authority is in favour of the opinion 
that registration will not put the suit on a proper basis and that 
the Court’s duty is to dismiss it. We consider that the majo- 
rity opinion is correct. A suit is ‘instituted when the plaint 
is filed in a Court of competent jurisdiction. S. 69 says that 
a suit by a firm shall not be instituted until the firm has been 
registered. The registration of the firm is a condition prece- 
deht to the right to institute the suit and the Court has no 
jurisdiction to proceed with the trial when the condition prece- 
dent has not been fulfilled. 

For the reasons given we consider that the District Munsif 
acted lawfully in dismissing the suit. It follows that the peti- 
tion must be dismissed with costs. 


K. S. Petition dismissed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Lahore.] * 
PRESENT :—LorpDS ATKIN, RUSSELL oF KILLOWEN, AND 
ROMER; SIR SIDNEY ROWLATT AND SIR GEORGE RANKIN, 
Commissioner of Income-tax, Punjab, North- 
West Frontier and another Soa 
v. 
Dewan Bahadur Dewan Krishna Kishore ... Respondent. 


Income-tax Act (XI of 1922), Ss. 9, Band 12—Impartible estate governed 
by Mitakshara law—Income in the hands of holder—Mode of assessment— 
Practice—New point of law—Propriety of raising before Privy Counctl— 
Hindu law—Impartible esate Origin and nature of right to maintenance of 
junior member. 

On the question as to whether the holder of an ancestral impartible 
estate governed by the Mitakshara law who was joint with his kinsman was 
to be assessed in his status as an “individual,” or as head of a “Hindu un- 
divided family” in respect of the income from house properties and, other 
income of the estate, 

Held : Under the Hindu law it is the undivided family and not the holder 
for the time being who is the owner of the estate and therefore in respect of 
the income from the property consisting of buildings or lands appurtenant 
thereto, the assessee cannot be taxed as an “individual” under S. 9 of the 


Appellants* 


' Income-tax Act. 


The income of an impartible estate i is not income of the undivided family 
but is the income of the holder notwithstanding that he may have sons 
from whom he is not divided and the income which consist® of interest can 
hence be assessed to income-tax as that of an ‘individual’ under Ss. 8 and 
12 of the Income-tax Act. ; 


* P. C. Appeal No.44 of 1940. 4th July, 1941. 
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The Gorakhpur case only decides that rights of maintenance out of an 
.impartible family estate is not enjoyable by any one who has ceased to be 
joint; that such enjoyment is prima facie an affirmation that the right to 
succeed by survivorship persists and that the absence of a right to partition 
willnot negative sucha right. Itdces not however mean that in the 
absence of a custom provable by the holder, the junior male members have a 
claim for maintenance as “actual co-owners” or that the right to mainte - 
nance is a “real right.” The right of the junior members to maintenance can 
only be ascribed to custom. 

It is neither convenient nor conducive to accuracy that new and im- 
portant points of law should be raised for the first time before the Privy 
Council, or that decisions should be given, upon matters not duly sub- 
mitted to the High Court. 


Appeal from the order of the Full Bench of the Lahore 
High Court, [I.L.R. (1939) Lah. 520] dated 18th April, 1939 
on a case referred by the Commissioner of Income-tax, Punjab 
under S. 66 (1) of the Indian Income-tax Act. 


J. Millard Tucker, K. C., and W. Wallach for Appellants. 

J. M. Parikh and R. Parikh for Respondent. 

Their Lordships’ Judgment was delivered by 
SIR GEORGE RANKIN.—This appeal arises out of a refe- 
rence made to the High Court of Lahore under S. 66 of the 
Indian Income-tax Act (XI of 1922) in respect of the year of 
assessment 1937-1938. The assessee is. Dewan Bahadur Dewan 
Krishna Kishore. His family is governed by the Mitak- 
shara but by custom the rule of primogeniture controls the 
devolution of the impartible property, in the Punjab to 
“which this appeal relates. He is the present holder of the 
impartible estate having succeeded as the eldest son of the 
previous holder. He has a younger brother who esta- 
blished against him in arbitration proceedings a right to 
maintenance which has now been fixed at Rs. 600 per 
month. He has also four sons who live with him, are 
maintained by him, and are with him joint and undivided mem- 
bers of a Hindu family. He has certain personal and indivi- 
dual income chargeable to tax as well as income which is not 
taxable being derived from a jagir. No question now arises as 
to these classes of income. The problem laid before the High 
Court for solution has reference only to the income which is 
derived from the inipartible estate ahd the question is confined 
to this: whether in respect of that income the assessee is 
chargeable as an individual. The contention of the assessee is 
that such income is only chargeable a as the-income of a Hindu 
_ undivided family of which he is the karta 6 or managing member. 
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P.C. If so, less super-tax is payable upon’ it}; the Hindu family as the 


-Commis- law stood in the year of assessment, being’ favourably treated: 


sioner of as regards the gradation of the tax. 

ncome-tax, ios Oe 

+. Punjab The question as framed by the Commissioner of Income- 
Krishna tak, Punjab, North-West Frontier and ‘Delhi Provinces, who is 


Kishore. the appellant before the Board, was in these. terms: 


Sir George “ Whether the income of the impartible estate to which the assessee has 
Rankin. succeeded by rule of primogeniture prevailing in his family governed by the 
Mitakshara is chargeable in his hands in the status of “individual” bihe 

. assessee being the head of the family consisting of himself and his sons.” 


A second question framed was merely formal and conse- 
quential: it asked whether if the income was chargeable as his 
individual income, his other “personal” income is to be “club- 
bed together” with it for a combined assessment. 

The sections of the Act to which the question A 
refers are Ss. 3and 55 which in language almost, but not quite, 
parallel impose the tax and the additional duty or super-tax. 
S. 55 prescribes that there shall be charged an additional duty 
’ in respect of the total income of the previous year, ‘of every 
l individual, Hindu undivided family, company, unregistered firm 
‘or other association of individuals not, being a registered firm’. 
The differences of wording in Ss. 3 and 55 though important . 
for some purposes are not significant for the present purpose. 
.The opening wordsof S. 9and the. first sub-section of = i 
however, are as follows: 

“9, (1) The tax shall be payable by the assessee under the head “pro» ` 
perty” in respect of the bona fide annual value of property consisting of any 
buildings or lands appurtenant thereto of which he is the owner. 


14. (1) The tax-shall not be payable by an assessee in respèct of any 
sum which he receives as a member of’a Hindu undivided family.” 


By a decision of the High Court of Lahore given in 1932 
with reference to the year of assessment 1929—1930 it was . 
held that the income from this impartible estate was chargeable 
.to tax as the’ income of a Hindu undivided: family; and also 
that the younger brother’s allowance was no part of the income 
of the family,. though chargeable against the recipient as his 
income, Krishan Kishore v. Commissioner of Income-tax}. 
This ruling was carried out until the assessment now in ques- 
tion came to be made fof the year 1937—1938. -In conse- 
quence of a Madras decision, Commissioner of Income-tax, 
Madras v. Rajah of Babni, the assessee, was notified by the 





L (1932) LL.R. 14% ah, 255. 
2. ‘(1937) 1 M.L J. 707: LL.R. (1937) Mad. 797 (F.B.). 
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Income-tax Officer in January, 1938, that it was proposed to 
assess the income from the impartible estate as his individual 
income. He promptly petitioned the Commissioner to state a 
case “at this interjocutory stage” for the opinion of the High 
Court. and the Commissioner did so on 6th September, 1938. 
The result is that their Lordships have not before them any 
order of assessment or other formal statement in detail of 
income classified under the different heads mentioned in S. 6 of 
the Act. In the case stated the Commissioner says only that 
the income of the impartible estate “comprises mainly rent of 
property and interest”. To this Dalip Singh, J., in his judg- 
ment adds: 

t.e this latter source is however small and the income consists 
mainly of rent from the house property.” 
There is a reference in a further passage of the judgment 
to “interest from securities if any” as distinct from income 
arising from property and coming under S. 9 of the Act. But 
there is no material before their Lordships to justify them in 
accepting asa fact that the income of the impartible estate 
‘ other than that arising from house property is interest receiva- 
ble on any of the kinds of security mentioned in S. 8. 

The question as framed refers to the assessee as head 
of “the family consisting of himself and his sons.” The main- 
tenance paid to the younger brother is assumed to be an admis- 
sible deduction, as was held in the previous case of 1930. It 

_may be inferred from the Commissioner’s language and collect- 
ed from the report of the previous case that the younger brother. 
lives separately from the elder. “This would not necessarily 
import division in any sense and certainly it nowhere appears 
that he has relinquished his right to succeed by survivorship to 
the estate so as to bring about a partition in respect thereof. On 
these matters the implications of fact and law which underlie 
the case as stated have not been made explicit. Their Lordships 
pick no quarrel on these points. but desire to make it clear that 
they have neither occasion to examine them nor the materials 
for a conclusion. They proceed upon the case as stated. 

The learned Judges of the High Court have rejected the 
claim of the Commissioner to tax the assessee as an individual 
upon the inceme of the house property under S. 9 of the Act. 
The ground of their decision is that “the owner” of the build- 
ings and lands appurtenagt thereto is not the assessee but the 
Hindu undivided family. With this reasoning their Lordships 
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agree. They think that the learned Judges were right in 
refusing to follow the Bombay case wherein it was held 
that the words “property of which he is the owner” are to be 
read as meaning “of which annual value he is the owner”, 
Commissioner of Income-tax, Bombay v. Abubacker Abdul 
Rehmant. However difficult it may be in some cases to apply 
the simple and ordinary phrase “owner of property” to the 
facts it is not permissible to substitute a phrase which is gf 
dubious and noticeably different meaning. Again,-the distinc- 
tion between property owned by an individual Hindu and pro- 
perty owned by a Hindu undivided family must be made by 
applying the Hindu law and if the distinction in certain cases be 
somewhat fine and difficult to draw it is all the more necessary 
to keep close to the Hindu law. Their Lordships cannot 
accept the suggestion that because the statute to be interpreted 
is an Income-tax Act broader or more general notions of owner- 
ship than the Hindu law affords are to determine the matter. 
The Act is an Indian Act and the distinction takes its meaning 
from the Hindu law. Since the decision of the Board in 
Baijnath’s case2, it has been settled law that property though. 
impartible may be the ancestral property of a joint family, and 
that in such cases the successor falls to be designated according 
to the ordinary rule of the Mitakshara. The concluding words 
of the judgment delivered on behalf of the Board by Lord 
Dunedin in Baijnath’s case2, are to that effect, and in that case 
as well as in the case of Shiba Prasad Singh®, which followed 
it, “the keynote of the position” is—not that property which is 
not joint property devolves by virtue of custom as though it 
had been joint—but that the general law regulates all beyond 
the custom, that the custom of impartibility does not touch the 
succession since the right of survivorship is not inconsistent 
with the custom; hence the estate retains its character of joint. 
family property and devolves by the general law upon that: 


person who being in fact and in law joint in respect of the 
estate is also the senior member in the senior line: 

“ The birth right of the senior member to take by survivorship still 
remains. Noris this right a mere spes successionis similar to that of a. 
reversioner succeeding on the death of a Hindu widow to her husband’s. 
estate. It isa right which is capable of being renounced and surrendered”. 

The later cases are to the same effect. Though the co- 
ownership of the junior member may be “in a sense” only, 
1.L.R. (1939) Bém. 284. 


1. 
2. (1921) 40 M.L.J. 387: L.R. 48 LA. 195: 1.L.R. 43 All. 228 (P.C.). 
3. (1932) 63 M.L.J. 196: L.R. 59 I.A. 331 at 345: LL.R, 59 Cal. 1399 (P.C.). 
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carrying no present right to joint possession, if the question be 
whether the Hindu undivided family or the present holder is 
owner of the estate the answer of the Hindu law is that it is 
joint family property. The assessee as an individual cannot 
therefore be charged in respect of it under S. 9 of the Act. But 
their Lordships do not affirm that the family consists for this 
purpose solely of the assessee and his sons. 


a This answers the main contention of the Commissioner 
before the High Court. On this appeal learned counsel for 
the Commissioner intimated a contention that the assessee as an 
individual ` might be charged in respect of the income from 
house property not under S. 9 but under S. 12 which deals 
with “other sources’—a contention which as their Lord- 
ships understand, proceeds upon the footing that the Hindu un- 
divided family is not chargeable under S. 9 or at all; because, 
though it owns the property it derives no income therefrom, 
since the income belongs to the present holder as an individual. 
No such contention is raised in the case as stated; nor has the 
Commissioner referred to it in the opinion which the statute 
requires him to give; nor was it dealt with in the Court. 
Hitherto the assessments on the family would appear to have 
been made under S. 9 as to the house property. It is neither 
convenient nor conducive to accuracy that new and important 
points of law should be raised for the first time at their Lord- 
ships’ Board, or that decisions should be given upon matters 
not duly submitted to the High Court. Their Lordships will 
therefore express no opinion as to this new line of attack. If 
it is persisted in, as for example by an order of assessment 
made' in respect of income as coming under S. 12, the asses- 
see will doubtless be able to test its legality hereafter. 


ji 

The important guestion remains whether the income which 
consists of interest is income of the family or of the individual. 
The High Court have held in general terms—apart from the 
particular provisions of S. 8 or S. 9—that the income of an 
impartible estate is income of the family and not of the present 
holder. The’same matter had been fully considered in the High 
Court of Madras in the Bobbili case, where a different conclu- 
sion was reached. It has been the subject of much argument on 
this appeal and their Lordships think it right to give their deci- 
sion upon it, especially as they have arrived at a result which 


will not be affected whether the income in question be found to 
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come under S. 8 or S. 12. In their Lordships’ view the income 
of an impartible estate is not- income of the undivided family 
but is the income of the present holder notwithstanding that he 
has sons from whom he is not divided. . 

In its simplest form the question is whether such interest 
comes to the hands of the assessee as being the person beneti- 
cially entitled to`it or as being a manager on behalf of himself 
and others. In Jagadamba Kumari v. Narain Singht, the last 
holder had out of the income accumulated considerable property 
moveable and immoveable and the question was whether this 
formed an accretion to the impartible estate by reason that it 
had been entered in the same books of account as the estate 
transactions. Lord Buckmaster on behalf of the Board said: 

“Tn fact, when the true positionis considered there is no accretion at 
all. The income when received is the absolute property of the owner of the 
impartible estate. It differsin no way from property that he might have 
gained by his own effort or that had come to him in circumstances entirely 
dissociated from the ownership of the raj. It isa strong assumption to make 
that the income of the property of this nature isso affected by the source 
from which it came that it still retains its original character”. 

And their Lordships went on to contrast the income of an 
impartible estate with that of an ordinary joint estate: 

“Tt is possible that this confusion is due to the consideration of the 
position of an ordinary joint family estate. In such a case the income, 
equally with the corpus forms part of the family property and if 
the owner mixes his own moneys with the moneys of the family.... ...his 
own earnings share with the property with which they are mingled the charac- 
ter of joint family property; but no such considerations necessarily apply 
to the income from impartible property”. 

Mr. Parikh in a learned and careful argument for the 
assessee contended that this language was to be explained by the 
fact that in the particular case before the Board the Raja had 
no sons, and that no maintenance was payable out of the income 
from the estate. But the language of the judgment seems too 
general to have been directed to a speciality of that particular 
case. It may be said perhaps that savings out of the income 
might be the Raja’s although the income was not originally 
received by him as his income. But that again does not seem 
to be the point of the judement: The line of decisions must 
be considered. 

The principle of Sartaj Kuari’s case®, that there is no co- 
parcenary was logically extended by the second Pitiepur case, 





1, (1922) 44 M.L.J. 503: I.L.R. 2 Pat. 319: L.R. 50 LA. 1 (P.C }. 
2. (1888),L.R. 15 LA. 51: LL.R, 106411. 272 (P.C.) 
3. (1918) 35 M.L.J, 392: L.R: 45 LA. 148: I.L.R. 41Mad. 778 (P.C.). 
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to negative any right to maintenance in a junior member of the 
family save by custom: 

“ Animpartible zamindari is the creature of custom, and it is of its 

essence that no co-parcenary exists. This being so, the basis of the claim 
(sc. to maintenance) is gone.....:.. This proposition, it must be noted, does 
not negative the doctrine that there are members of the family entitled to 
maintenance in the case of an impartible zamindari. Just as the impartibility 
is the creature of custom so custom may and does affirm a right to main- 
tenance in certain members of the family”. 
& It was held, moreover, that proof of special custom would 
be required to extend the right beyond the sons of the last 
holder. This was pointedly followed by the Board in the 
Jeypore caset, and followed again in 1927 in the .Dhalbum 
case2, after Baijnath’s case in 1921 had set to the doctrine of 
Sartaj Kuari’s case this limit, that it applied to “presently exist- 
ing rights” but not to chances of succession. The second Pitta- 
pur case was trenched upon in Baijnath’s case by saying that: 

. Any observations which go to the question of maintenance apart from 
the question of real right may be treated as obiter dicta”. 

But it was re-stated that the right of a junior member to main- 
tenance was not “of the nature of a real right” as he was not 
“a person who was in some way an actual co-owner of the 
estate”. In Shiba Prasad Singh’s case the Board expressly 
notice that the ordinary right of a junior male member to 
maintenance out of the joint family property is incompatible 
with the custom of impartibility and include it in the reflection: 

“To this extent the general law of the Mitakshara has been superseded 
by custom, and the impartible estate though ancestral is clothed with the inci- 
dents of self-acquired and separate property........ Though the other rights 
which a co-parcener acquires by birth in joint family property no longer 
exist, the birth right of the senior member to take by survivorship still 
remains”. 


Again in holding quite generally that moveable property 
cannot be incorporated with an impartible estate, the Board said 
that “the income even of such an estate is not an accretion to 
the estate” and they selected for quotation a sentence in the 
judgment in Jagadamba’s case, “the income when received is 
the absolute property of the owner of the impartible estate”, 
adding that it does not attach to the estate as does the income 
of an ordinary ancestral estate attach to that estate (p. 353). 
The circumstance that the last holder had died childless does 
not seem tò be the basis and turning point of these reflections. 


1: (1919) 37 M.L.J, 188: 24 C.W.N, 226 (P.C.) . 
2, (1927) 53 M.L.J. 30: L.R. 54 LA. 289 (P.C.). 
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P.C. The High Court’s decision in the présent case seems to 
Commis- have turned entirely upon a passage in the judgment of the 
eee Board delivered by Lord Blanesburgh in Collector of Gorakh- 
Punjab pur v. Ram Sundar Mal}, This had also been considered in the 
Krishna Dobbili case but the Madras High Court did not think that it 
Kishore. touched the present question. The question in the Gorakhpur 
Sir George Case was whether one Indrajit had succeeded by survivorship 
Rankin. to an impartible estate. The objection taken to his son’s claim, 
was that his branch of the family had long been separated from. 
that of the last holder. That they had long been separate in 
food and worship was clear enough, the common ancestor 
being very remote. The claimant’s branch or some of its. 
members had for many years possessed a babuai property which 
had been carved out of the impartible estate by a previous. 
holder thereof. Considering whether this fact tended to show 
Separation or jointness of the branches, the Board referred to 
Baijnath’s case as having negatived the doctrine that an im- 
partible zamindari could not be in any sense joint family pro- 
perty. They add :— 

“One result is at length clearly shown to be that there is now no reason 
why the earlier judgments of the Board should not be followed, such as for 
instance, the Chellapalli case, (Raja Yerlagadda Mallikarjuna Prasada 
Naidu v. Raja Yerlagadda Durga Prasada Naidu) *,which regarded their right. 
to maintenance, however limited, out of an impartible estate as being based 
upon the joint ownership of the junior members of the family, with the 
result that these members holding zamindari lands for maintenance could: 
still be considered as joint in estate with the zamindar in possession. Such 
was the position of the junior branch in this case under the babuai grant of 
Dharamner.” 

On the strength of these observations, which they consider 
to contradict the previous decisions (the second Pittapur case 
and Shiba Prasad Singh’s case in particular), the High Court: 
of Lahore have now held that the members of the joint family 
have a right to maintenance which arises from their right in.” 
the property of the joint family ‘of which they are co-owners”. 
They consider that the Board have negatived the view that 
there is no right to maintenance save such as is impressed by 
custom and conclude that the income of the estate cannot be 
said to be “the income solely*of the incumbent”. They say :— 


“The members of the joint family have the right to receive maintenance 
from the estate and this right arises because they are owners of the estate 


: L (1934) 67 M.L,J. 274: L.R, 61 LA. 286 at 902: LL.R. 56 All. 468 (P,C)-. 
2. (1900) 10 M.L. J. 294: L.R. 27 LA. 151: LL.R. 24 Mad. 147 (P.C,). 
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and is not a right to maintenance from the joint family, though not from the 
property, as is the case of female members of a joint family, The distinc- 
tion is really quite clear: in the one case the female member hasa right to 
maintenance from the joint Hindu family but this right does not confer any 
tight in the estate or property of the joint family; in the other case the 
members of the co-parcenary have a right to maintenance arising from their 
Tightin the property of the joint Hindu family of which they are co-owners. 
It follows from this again that the income of the impartible estate cannot be 
said to be the income solely of the incumbent of the impartible estate, there 
being vested in the junior members of the family a right to maintenance out 
@f that income arising by reason of their right in the property and not 
imposed by custom upon one member of the joint Hindu family, namely, the 
incumbent of the impartible estate.” t 


Before attributing these effects to the passage cited above 
from the Gorakhpur case there is a good deal to consider. 
The character of the income as received by the holder 


of the estate was not even indirectly before the Board,. 


and if it had been, there is all the difference between the case 
where junior members have aright to maintenance and one 
where they are in enjoyment of a maintenance (korposh) grant 
of lands. The passage seems to recognise by the words “how- 
ever limited” that the right is in some sense less extensive than 
in the case of partible property. The statement that it is 
“based upon” the joint ownership is insufficient to show the 
intention to exclude custom as having no effect whatever, and 
it is only reasonable to interpret the reference to joint owner- 
ship in the light of Baijnath'’s case. General considerations of 
theory have their proper place but impartibility and primogeni- 
ture when introduced into the Mitakshara involve competition 
and compromise between different lines of theory; if the ‘doc- 
trine that “there is no co-parcenary” may be pushed too far in 
one direction the doctrine that the junior members “are in a 
sense co-owners” may be pushed too far in another: the special 
incidents of joint family property which is impartible being 
overlaid in either case by rigid theory. | 


Though the judgment of Dalip Singh, J., is not quite clear 
upon the point, their Lordships do not understand the learned 
Judges of the High Court to affirm that all male members of 
the family are entitled to maintenance from an impartible 
estate. This is not contended byeMr. Parikh for the assessee; 
it is contrary to much authority and practice and it would in 
many if not in most cases convert a heritage into a burden. If 
some members have and some have not the right, although all 
are equally “co-owners* or “joint owners” the difference can 
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only be attributed to custom. If it is custom whose power has 
superseded the ordinary law and introduced the rule of primo- 
geniture the unique incidents of single heirsuccession (so to 
call it) can have no other origin. What then is the doctrine 
which the High Court derive from the passage cited from the 
Gorakhpur case? Is it that custom has taken away from some 
of the junior members their rights of maintenance but left to 
others those rights of maintenance which the ordinary law 
would give them in the case of partible property? This waf 
thought by the Madras High Court in the Chemudu casel to 
have been laid down by the Board’s judgment in the second 
Pittapur case, but as has been already noticed, that judgment 
is opposed to it. The same doctrine, it may be, is what the 


High Court of Lahore have discerned in the Gorakhpur judg- 


ment. 

In any view their Lordships think it important to make 
clear that this theory cannot be accepted. In partible property 
under the Mitakshara the right of members of the co-parcenary 
while the family is joint is characterised by unity of owner- 
ship (community of interest) and unity of possession. This 
has often been stated and expounded—cf. the judgments of the 
Board delivered by Lord Justice Turner in the first Shivaganga 
case2, and by Lord Westbury in Appovier v. Rama Subbien3, 
Before partition, the right of brother, son or nephew of the 
karta may be called and often is calleda right to be maintain- 
ed, but it is the same right as the karta has himself. Unity 
of possession is the basis of their right, which is a right to live 
upon the fruits of their own property. The karta has no 
special interest therein ; there is community of interest and each 
co-parcener is in joint possession of the whole. The right of 
son or nephew in theincome is not a right to an exact fraction’ 
of the income; the karta may well spend more on a son whose 
family is large or who has special aptitudes or necessities. But 
however wide his discretion within the extensive range of 
family purposes, he has no right to apply any part of the income 
to other purposes; and is liable in appropriate proccedings to 
make good to the other’ members their shares of any sums 
which he has actually misappropriated. For this purpose it is 
irrelevant to consider, whether and in what cir¢umstances 





' "+ 4. (1934) 67 MLJ. 306: LL.R. 57 Mad. 1023 (S.B.). 
2, (1863) 9°Mi.A.'539 (611). “° 3, (1866) 11 M.I.A. 75, (89). : 
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the remedy is available apart from partition; the question is 
of right not of remedy. The various powers of management 
as karta though given even tothe father, confer on him no 
larger interest in the income or the corpus and no larger rights 
of enjoyment on his own behalf. The consequences attached 
to the son’s pious duty to pay a father’s debts may make sad 
havoc at times with the son’s birth-right to an equal interest, 
but that is another matter. 


: Now it is at least certain that the holder of an impartible 
estate stands in no such relation to those of the junior male 
members of the family who are entitled to maintenance. Can 
he not say 

“I have provided sufficiently for my sons: I shall invest the balance of 
the income for mysel £ ?” 

Certainly he can, so far as the sons are concerned. Single 
heirsuccession is inconsistent with any son having the same 
- right in respect of income as he would have had in the income 
of partible property and the use of the word “maintenance” to 
describe the latter right cannot be allowed to confound the two. 
The right to maintenance in the former case is a right of a 
different character from that of a co-sharer to enjoy his share 
and live upon his own property by way of joint possession. To 
represent that custom takes away the right to maintenance from 
some members but leaves it to others does not explain the facts 
as to impartible estates. The son’s right of maintenance out 
of impartible property cannot be accounted for as an original 
and separable right untouched when custom takes away his 
right to joint possession. It is not something that is left after 
something else has been subtracted. It is a different right given 
sometimes to sons only and sometimes to others in consequence 
of the impartible character of the property;-being sometimes a 
right of maintenance simply, and sometimes a right to a main- 
tenance grant of lands. In their Lordship’s judgment it can 
only be ascribed to custom as has repeatedly been held. It may 
be excessive to say that there is no co-parcenary but it is 
certain that there is no joint possession. 


It by no means follows, however, that the right is confer- 
red or is available independently of membership of the joint 
family. There is no’ question òf joint possession, but if “unity 
of ownership” be severed—and it has been held that it can only 
be severed by relitiquishrent on the part of the junior member 
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P.C. —it may well be that even close relationship would not satisfy 
Cõmmis- the custom. This relation between the rights of sons to mainte- 


sionerof nance and the “birth-right” of every male member to take by 
oo survivorship should he become senior in the senior line is the 
kiina subject-matter of the observation in the Gorakhpur case. That 
Kishore. Observation may be taken to establish that enjoyment of the 
Sir George maintenance is prima facie an affirmation that the right to 
Rankin. succeed by survivorship persists just as a maintenance grant 
may well be evidence negativing separation at least at the da 
. of the grant. Their Lordships are not now called upon to 
~ examine or expound these matters but are solely concerned with 
the character of the receipt and of the recipient of the interest 
which it is proposed to tax. They do not for this purpose find 
it necessary to answer questions hitherto undecided with respect 

to maintenance. 


But they find it necessary to say that the law as declared 
in the cases of Baijnath and Shiba Prasad Singh has not been 
unsettled by the Gorakhpur case. The observation itself and its 
context show that the reference to other judgments of the Board 
is controlled by the reference to Batjnath’s case as having ne- 
gatived the view that an impartible estate could not be in any 
sense joint family property. Theissue in the Gorakhpur case 
was Indarjit’s right to succeed and the passage cited was 
addressed to that. It appears to waive aside, as no longer an 
obstacle, the extreme logic that as there is no right to a parti- 
tion the junior branch could have no right, actual or prospec- 
tive, which the enjoyment of maintenance could evidence. It 
need not be taken as swinging to the opposite extreme: indeed 
it would be in a high degree unreasonable, having regard to the 
line of decisions, to interpret it as meaning that there is no 

.reason why holders of impartible estates should not now be 
told that, unless they can prove a custom to the contrary, all 
junior male members of the family have a claim for mainte- 
nance—that is, all who have not relinquished their right of suc- 
cession. The point made is only this: that rights of mainte- 
nance out of an impartible family estate—however little they 
may be and to whichever member they be extended—would not 

e be enjoyed or enjoyable by any one who had ceased to be joint 
in respect of the estate. In their Lordships’ opinion this should 
not be taken to affirm any disputable doctrine as to the origin 
of ‘the right of maintenance or any oter doctrine which would 


è? . 
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make junior members “actual co-owners” or the right a “real P.C. 
right” in the sense negatived by the Board in Baijnatk’s case. Comins 
In the Chellupalli. case above-mentioned,‘the origin of the ane oS 


junior members’ right to maintenance was not under discussion: Puħjab 
only the amount recoverable and the property to be charged Krishna 
therefor. The character of the right was fully considered; Kishore. 


however, and it was said by the Board that, Sir George 


a The right to maintenance is primarily a right to be mainlained out of ‘Rabkin. 


the current income of the property in the enjoyment of the party charge- 
able”. f 

Their Lordships will in the present case..assume that the 
sons of the assessee have a right to be maintained by him, that 
this right arises from the fact that he is the present holder of 
the impartible estate, and that the right is a right to be main- 
tained out of the current income thereof in such sense that it 
could be enforced against the assessee in default by the Courts 
in India giving them a charge upon the property or a sufficient 
part of it., Even so, it is not true in fact or in law to say that 
the income from the estate is received by the assessee as the 
income of a joint Hindu family receivable by the karta, nor is 
it received by him on behalf of himself and his sons; but on 
his own account as the holder by single heir succession .of the 
impartible estate. The “presently existing right” of the sons 
is to be paid a suitable maintenance or ‘to have it provided for 
them in the ordinary course of Hindu family life. The Hindu 
law gs familiar not only with persons such as wives, unmarried 
daughters and minor children for whose maititenance a Hindu 
` has a personal liability whether he may have any property or 
none, but also with cases in which the liability arises by reason of 
inheritance of property and is a liability and to provide. main- 
tenance.out of such property. It applies. to persons whom the 
late owner was bound to maintain. The facts that the sons’ 
right to maintenance arises out of the father’s possession of 
impartible estate and is a right to be maintained out of the 
estate do not make it a right of a unique or even exceptional a 
character or involve the consequence at Hindu law that the =" 
income of the estate is not the father’s income. 


Unity of ownership, unaccompanied by joint possession on 
the part of the sons or any other right of possession, would not 
seem to affect the character in which the income is received. 
Income is not jointly enjoyed by. the party entitled. to mainte- 
nance and the party chargeable; and their Lordships see no 
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reason to restrict the’ observations which they have cited from 
the judgment in Jagadamba’s case to the special class of cases 
where no maintenance is payable to any junior member. It 
cannot, in their view, be held that the respective chances of 
each son to succeed by survivorship make them all co-owners 
of the income with their father, or make the holder of the 
estate a manager on behalf of himself and them, or on behalf 
of a Hindu family of which he and they are some of the male 
members. 

Their Lordships think that the answer proper to be given 
to the first question propounded in the case stated is as’ 
follows :—As regards house property: for the purposes of S. 9 
of the Act, No. As regards interest: for the purposes of Ss: 
8 and 12 of the Act, Yes. The second question may be answer- ` 


-ed, as regards interest, Yes, and need not be further answered. 


Their Lordships will humbly advise His Majesty according- 


| ly and that this appeal should be allowed and the High Court’s 


order varied in accordance with the answers above given. The 
High Court’s order will stand as regards costs. Since the 
asséssee has succeeded as regards the house property which is 


the main part of the case the appellant must pay the assessee 


tespondent’s costs of this appeal. 
"Solicitors for Appellants: India Office. 
Solicitors for. Respondent: Stanley Johnson and. Allen, 
Kiss 9 4 7 Appen allowed. 
IN N THE HIGH COURT OF JUDICATURE AT MADRAS. 


FRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief 
Jusiice AND MR. JUSTICE HAPPELL. 


R. Kailasa Aiyar l ... Petitioner® (ist Plaintiff) 
v. 
Payyalur Gramam Vanchi Pattar’s Respondents k Defen- 
son, Sundaram Pattar and others. dants 1 to 7). 


$ 


Court-fees and suit valuation—Co-morigagee suing to recover his ` 
‘individual share in mortgage—Valuation for court-fees.and jurisdiction—lIf 
to be of full amount of mortgage or only plaintif’s share in it—Applicability 
of principle to charge. 

One of several co-mortgagees who are in the position of tenants in 
common can sue to recover his own share of the mortgage provided that he 
makes his co-mortgagees defendants, if they refuse to join him as plaintiffs, 
tO = 
© #*C,R. P., No. 1271 of 1939, . | 10th October, 1941, 


é . 
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Such a co-mortgagee when suing to recover his individual share in the 
mortgage debt must,value his suit according to the full amount due under 
the mortgage deed for purposes of court-fee and jurisdiction. The same 
principle will apply to a charge. __ 
Observations of Varadachariar, J, in Peer Ammal v, Nalluswami Pillat, 
(1937) 2 M.L.J. 666, approved. 
Seth Bansiram Jeshamal v, Gunnia Naga Atyar, (1930) 59 M. L.J. 928, disz 
_ approved, 
Sunitibala Debi v. Dhara Sundari Debi Chowdhurani, (1919) 37 M.L.J.. 
4834 L.R. 46 I.A. 272: I.L.R. 47 Cal. 175 (P.C.), relied on. 


Petition under Ss. 115 and 151 of Act V of 1908 praying 

that the High Court will be pleased to revise the order of the 

Court of the Sub-ordinate Judge of South Malabar at Palghat 

dated 8th February, 1939 and made on the returned plaint in 

O.S. No. 27 of 19360n the file of the said Court of the Sub- 
ordinate Judge of South Malabar at Palghat. 


N. R. Sesha Aiyar for Petitioner. ; 

K. Subba Rao for Respondents. 

The Judgment of the Court was delivered by - : 

The Chief Justice —This civil revision ` petition raises 
the question whether a co-mortgagee when suing to 
recover his individual share in the mortgage must value his suit 
accordi: g to the full amount due.under the deed, or whether he 
may, value it according to his own share. The question has 
arisen in other cases in this Court and there is a conflict of 
opinion.’ It is certainly one of some difficulty..- In the -present 

case! there is a charge on immoveable properties ‘and nota 
mortgage, but the same principle admittedly will. apply. ae 

In the year 1919 one Vanchi Pattar organised a chit fund; 
of which he constituted himself the manager.” The subscrip- 
tions were to be paid to him and as security -for the discharge 
of his obligation to the subscribers he created a charge on cer- 
tain immoveable properties. Rama Pattar, the father of the 
petitioner and of the, fourth and fifth respondents, subscribed -to 
the fund on behalf of his family, which was then joint. Even- 
tually the family became entitled to withdraw from the fund 
Rs. 3,032, but Rama Pattar died without receiving payment; 
After his death his sons separated and under the decree passed 
ina partition suit the petitioner became entitled to two- fifths, 
the fourth resfondent.to two-fifths and the fifth respondent to 
one-fifth of the Rs. 3,032. With two exceptions all subscribers 
to the fund have now beên paid. The two exceptions are 

Rama Pattar’s family and oné P. M. Krishna Aiyar, 
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In 1936 the petitioner filed a suit in the Court of the Sub- 
ordinate Judge of South Malabar at Palghat to recover his two- 
fifths share of the Rs. 3,032 by the enforcement of the charge 
created by Vanchi Pattar who is now dead. The defendants 
were the first and second respondents, who are the sons of 
Vanchi Pattar; the third respondent, who is the alienee of the 
properties; the petitioner’s brothers and P. M. Krishna Aiyar. . 
“The amount due to P. M. Krishna Aiyar was Rs. 1,429 and‘ 
therefore at the time the suit was filed the properties remained 
charged in respect of a total sum of Rs. 4,461. The petitioner 
prayed for a decree for Rs. 1,212-6-4, the amount of his own 
-share in the Rs. 3,032, and stamped his plaint accordingly. As 
the amount claimed was less than Rs. 3,000 the Subordinate 
Judge held that he had no jurisdiction to try the suit and 
returned the plaint to the petitioner to enable him to present it 
‘to the Court of tie District Munsif of Alatur. In accordance 
with the decision of the Subordinate Judge the petitioner pre- 
sented the plaint to the District Munsif, who accepted it, but in 
consequence of a plea raised by the third respondent in his 
written statement the District Munsif framed an issue on the 
question whether the suit had been properly valued for the pur- 
poses of court-fees and jurisdiction. The District Munsif 
considered that the suit should be valued in accordance with the 
full amount due under the document creating the charge and 
therefore ordered the plaint to be returned to the petitioner for 
presentation to the Court having jurisdiction; in other words, 
to the Court of -the Subordinate Judge. The petitioner then 
re-presented the plaint to the Subordinate Judge, who adhered to 
his previous decision and refused to accept it. In these circum- 


` stances, the petitioner asks this.Court, in the exercise of its 


revisional powers, to set aside the Subordinate Judge’s order 
directing the plaint to be returned and coinpel him to try the 
suit. In re-presenting the plaint to the Subordinate Judge the 
petitioner did not amend it in any way and did not tender any, 
additional court-fee. The petitioner admits that he must ask 
for the sale of.all the properties included in the charge and that 
the total amount due to, the members of his family and to 
P. M. Krishna Aiyar ‘under the document creating it is 
Rs 4,461, but he says-that notwithstanding he is‘entitled to sue 
in the Court of the Subordinate Judge on payment- of a court- 
fee based on the amount of his owt share ony, 
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S. 7 of the Court-fees Act and S. 8 of the Suits . Valua- 
tion Act contain the only relevant statutory provisions. Sub- 


S. (1) of S. 7 of the Court-fees Act states that in suits for 


money the amount of the court-fee shall be computed accord- 
ing to the amount claimed. It is common ground that when a 
mortgagee or a person entitled to a charge on immoveable pro- 


perty sues to recover what is due to him the plaint falls to be’ 


stamped under this sub-section. Sub-S. (9) requires a suit 


aghinst a mortgagee for the recovery of the morigaged property - 


or a suit bya mortgagee to foreclose the mortgage to be stamped 
according to the principal money expressed to be secured:by-the 
instrument of mortgage, but this sub-section’ goes no further 
and a suit to enforce a mortgage by a decree for salé obviously 
does not come within it. S. 8 of the Suits Valuation Act states 
that where in suits other than those referred- to in S. 7 (v), 
(vi), (tv) and [x (d)].of the Court-fees Act, court-fees are 
payable ad valorem under the Court-fees Act, the value as 
determinable for the computation of court-fees and the value 
-for purposes of jurisdiction shall be the same. Therefore in a 
- suit like the one referred to in the petition it is the value of the 
claim which determines the forum, but it remains to be seen 
whether in such a suit the claim must be taken to be limited to 
the payment of the plaintiff’s individual share or whether it is 
to be construed as one for the enforcement of the whole mort- 
gage, and valued as such. 

It is not disputed, nor can it be in view-of the a E, 
that one of several co-mortgagees who are in the position of 
tenants in common can sue to recover his own share of the 
mortgage, provided that he makes his co-mortgagees defen- 
dants, if they refuse to join him as plaintiffs. See Atchamma 
v. Subbarayudul, and Sunitibala Debi v. Dhara Sundari Debi 
Chowdhurani2. The last mentioned case was decided by the 
Privy Council and in delivering the judgment of the Board 
Lord Buckmaster said: 


“ Where a mortgage is made by one mortgagor to two tenants in com- 
mon, the right of either mortgagee who desires to realise the mortgaged 
property and obtain'payment of the debt, if the consent of the co-mortgagee 
cannot be obtained, is to add the co-mortgagee as a defendant to the suit and 


to ask for the proper mortgage decree, which would provide for all the 


necessary accowmts and payments, excepting that there could-be no judgment 


for a sum of money entered as between the mortgagee defendant and the 
mortgagor.” 





t. (1903) MLJ J, Wo. 
2. SOOT IO Ae: L.R. 46 LA. 272: IL R. 47 Cal. 175 (P.C.). 
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Neither in Atchamma v. Subbarayudut, nor in Sunitibala Debi v. 
Dhara Sundari Debi Chowdhurani2, did any question of court- 


fee or jurisdiction arise. Therefore these cases leave open the 
‘question under discussion, although we consider that the obser- 


vations of Lord Buckmaster just quoted greatly assist in the 
solution of the problem. . We shall return to Sunitibala Debi 
v. Dhara Sundari Debi Chowdhurani2 presently but at this 
stage it will be convenient to examine the judgments of 
this Court which are in conflict. They are the judgmé€nt 
delivered by.Ra:nesam, J., in Seth Bansiram Jeshamal v, Gunnia 
Naga Aiyar,2 and the judgment of Varadachariar,- J., 
Peer Ammal v. Nalluswami Pillai. 

. The case of Seth Bansiram Jeshamal v. Gunnia Naga 
Atyar3, was decided by Ramesam, J., sitting alone. The 
learned Judge held that S. 67 (d) of the Transfer of Property 
Act does not prevent a person interested in part only of the 
mortgaged property instituting a suit. He may institute a 
suit for the recovery of his share provided the reliefs he prays 
for relate to theentire property. In the course of his judgment: 
the learned Judge observed: id i 


“ Thus the real question in all such cases is not one of maintainability of 
the suit but what is the court-fee to be paid by the plaintiff in such cases and 
perhaps though the point does not arise now there is also the question of 
jurisdiction. In such cases, should the plaintiff pay court-fee upon the 
whole of the mortgage money or only upon his share? It is true that 
for realizing his share of the mortgage money he has to pray for sale of the 
whole property........ If the whole of the mortgaged property realised more 
than the amount due on the document to all the mortgagees, the plaintiff will 
be simply paid his amount and the rest of it will be held by the: Court and 
will not be paid to the other co-mortgagees until they pay their court-fees. 
The fear that the Government will be deprived of the Government revenue 
while the whole of the mortgage amount is being realised and only a small 
amount is being paid as court-fee, is therefore illusory. After the trial of 
the case and the final decree is passed, the Court will make a provision direc- 
ting the defendants mortgagees to pay their court-fees within a certain time 
and if they do not pay the court-fees the amount willbe paid to the mort- 
gagor after taking security. In such a case no mortgagee will allow his 
money to go back to the mortgagor’s hands owing to non-payment of court- 
fees, so that ultimately the Government will get the whole court-fee due 
upon the whole of the mortgage money”. 

It follows from these obseyvations that Ramesam, J., was of 


the opinion that the plaintiff could only be called upon to stamp 
z —_ 9. ; 





1. (1903) 15 M.L.}. 496, 
2, (1919) 37 M.L.J. 483: ER, 46 LA. 272 ql L-R. 47 Cal. 175 (P.C.). 
3. (1930) 59 M.L.J. 928, 4. (1987) 2 M.L.J. 666, 
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his plaint according: to the value of his share in the mortgage, 
and if this opinion is correct the petitioner. has complied’ with 
the requirements of the law and the proper forum will .be the 
District Munsif’s Court. 


In Peer Ammal v. Nalluswami Pillail, Varadachariar, J., 
sitting with Mockett, J., indicated strong dissent from the 
opinion expressed by Ramesam, J., in Seth Bansiram Jeshamol 
v. Gunnia Naga Aiyar®., In the course of his judgment the 
leaPned Judge said: 


“ Justice can be done between all the parties concerned only by providing 
in the decree for the distribution of the sale proceeds amongst the -co-mort- 
gagees. It accordingly seems to me more Teasonable to regard the mortgage 
as a single cause of action at any rate for purposes of jurisdiction and in 
such a case under S. 8 of the Suits Valuation Act; the valuation for purposes 
of court-fee cannot be different. Ramesam, J., suggests that as regards the 
defendant co-mortgagee’s share, the Court may be able to collect, the court- 
fees later on before distributing the monies to him. With great respect, I 


venture to doubt if there is anything-in the Court-fees Act authorising the 
Court to do so” 


With great PETA we consider that the opinion of Varada- 
chariar, f., is-to be preferred to that of Ramesam, J. The 
governing section is S. 7 of the Court-fees Act and not S. 8 of 
the Suits Valuation Act, but in deciding what court-fee is pay- 
able under S.7 of the Court-fees Act the Court must have 
regard to the real nature of the claim. A co-mortgagee suing 
alone for his share must ask for a preliminary mortgage decree 
in respect of theentire debt. As already pointed out, Lord Buck- 
master in Sunitibala Debi v. Dhara Sundari Debi Chowdhurani, 
stated that where a co-mortgagee is suing alone he must ask for 
the proper decree which would provide for all the necessary 
accounts and payments, although a‘defendant mortgagee could 
not ask for judgment in his favour. This can only mean that 
the plaintiff must ask the Court to decide what is due on the 
mortgage as a whole and to fix a period for redemption of the 
mortgaged property in its entirety. There can be no redemp- 
tion in part. Therefore the plaintiff cannot get his share until 
the mortgagor has paid into Court what he owes on the mort- 
gage or the mortgaged properties have been sold under the 
preliminary decree. In these circumstances it seems to us that 
the primary claim can only be taken to bethe enforcement of 
payment of the full mortgage debt, which means that the plaint 


1, (1937) 2M.L.J. 666. ẹ a 2. (1930) 59 M.L.J. 928. 
3. (1919) 37 M.L.J. 483: L.R. 46 LA. 272: LL.R. 47 Cal. 175 (P.C.), 
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must be stamped accordingly. Although hardship cannot ‘be 
regarded as a factor, it rhay be pointed out that to require a co- 
mortgagee suing alone to pay court-fees on the full amount of 
the mortgage debt will not result in hardship. If he obtains a 
mortgage decree he will be entitled to recover out of the money 
paid into Court by the mortgagor or out of the proceeds of the 


“sale of the mortgaged property the full amount of which he has 


had to pay in court-fees. 

The question of what would be the proper course fd a 
mortgagee defendant to take to recover his share of the moneys 
brought into Court as the result of a suit by a co-mortgagee 
does not arise in this case and the question can be left for 
decision until it does arise. 


` In the course of his judgment the District Munsif reied ` 


to the decision of Pandrang Row, J., in Ramachandra Aiyar v. 
Sivarama Aiyarl, and the decision has been quoted to us in the 
course of the arguments. In that case a mortgage deed had 
been executed in favour of several creditors of the mortgagors 
for the aggregate amount of their dues, but it was the intention 


of the parties that there should be no separate payment to any 


of the co-mortgagees until the entire amount had been realised. 
Pandrang Row, J., considered that the judgment of the Privy 
Council in Sunitibala Debi v. Dhara Sundari Debi Chowdhurani,2 
did not apply and he held that one of the creditors could 
not bring a suit for his share. There are observations in the 
judgment which are open to criticism but it is not necessary 
to embark upon a discussion of the judgment because in this 
case it is common ground that Sunitibala Debi v. Dhara Sundari 
Debi Chowdhurani2, does apply. The only contest is with 
regard to its-bearing on the question ‘raised by the petitioner. 

For the reasons ‘given we hold that the petitioner should 
value. his suit at Rs. 4,461 and pay court-fees on that amount, 
which means that the proper Court to try this suit is that of the 
Subordinate Judge of Palghat, provided, of course, the plaint 
is properly stamped. The costs of this petition will be costs in 
the cause. 


The petitioner attached the plaint to his petition, The. 


plaint will now be returned to him. 
K.S. : Ordered accordingly. 








a (1936) 44 L. We 502, ` 
2. (1919) 37 M.L.J. 483; L,R. 46 LA. ae: LL.R, 47 Cal. 175- (P.C). 
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IN, THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE SOMAYYA, 
The Secretary of State for India 
in Council represented by the Appellani* GAK 
Collector of East Godavari. i DENAN) 
v. 
Sait Jodaraj Dhupajee (died) Respondents ( A= 
and others. Plaintiffs). 
Madras Land Encroachment Act (III of 1905), S.9—Penal assessment 


ander—Sale of land for recovery—If prevails over prior encumbrances— ' 


Madras Revenue Recovery Act (II of 1864) S.42—A pplicability. 

S.9 of the Madras Land Encroachment Act III of 1905 equates the 
penal assessment levied under it to land revenue and provides that it may be 
recovered as land revenue. The sale of the defaulter’s property for recovery 
of sich assessment passes the property free of all encumbrances, as S. 42 of 
the Madras Revenue Recovery Act II of 1864 applies to the sale. 

Appeal against the decree of the Court of the Subordinate 
Judge of Amalapuram in A. S. No..85 of 1938 preferred 
against the decree of the Court of the District Munsif of 
Amalapuram in O. S. No. 42 of 1937 etc. 

The Advocate-General (Sir A. jah NA, ‘Aiyar) 
instructed by the Government Solicitor for Appellant. 

Ch. Raghava Rao and G. Chandrasekhara Sastri for Res- 
pondents. 

S. A. No. 508 of 1939. 

The Court delivered the following 
.  JupemenT.—The question involved in this second appeal 
is whether a sale held for recovery of penal assessment imposed 
underthe Madras Land Encroachment Act zu of 1905 prevails 
over prior encumbrances. 

A sum of Rs. 1,182 and odd was the assessment ‘and penalty 
imposed by the Government for the encroachments on certain 
lands belonging to the Government by one Venkata Satteyya, 
The plaintiff’ in the suit had obtained two mortgages from 
Satteyya on his properties and had filed a suit and obtained a 
final decree on foot of those mortgages. As the Government 
was bringing. the property to sale under the provisions of 
Madras Act III of 1905 read with’Madras Act II of 1864 the 
plaintiff pgotested that the land should be sold subject to his 
mortgages. But the Government ordered the sale to be held 





* S. A. No. 508 of 1939 aid - ER 

C. R. P. No. 204 of 1941, ist September, 1941. 
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free of all prior encumbrances. The plaintiff then paid the 
amount under protest and filed the present suit for recovery of 
the sun. Ifa sale for penal assessment and penalty imposed 
under Madras Act III of 1905 does not prevail over prior 
encumbrances of the defaulter’s properties, then the plaintiff is 
entitled to recover the sum which he paid under protest in 
order to save the property from being sold for such penal 
assessment and penalty. S. 9 of Madras Land Encroachment 
Act III of 1905 lays down: : e 


“ The amount of assessment and penalty imposed under this Act on any 
person unauthorisedly occupying any land shall be deemed to be Jand-revenue 
and may be recovered from him as arrears of lfand-revenue under the provi- 
sions of the Madras Revenue Recovery Act, 1864, or the Madras City Land 
Revenue (Amendment) Act, 1867, as the case may be”, 


This section provides that the amount of assessment and penalty 
imposed under this Act should be deemed to be land revenue 
and it provides further that such amcunt may. be recovered as 
arrears of land revenue under the provisions of the Madras 
Revenue Recovery Act. Where the Legislature savs that the 
amount of penalty and penal assessment shall be deemed to be 
land revenue, though it is not in reality land revenue, we must 
take it that itis land revenue for the purposes of the Act. The 
Judicial Committee had to consider a similar case under the 
Indian Income-tax Act. By S. 43 of the Act: 


“Any person employed by or on behalf of. a person residing out of 
British India, or having any business connection with such person, or through, 
whom such person is in the receipt of any income, profits or gains upon 
whom the Income-tax Officer has caused a notice to be served of his intention 
of treating him as the agent of the non-resident person shall, for all the pur- 
poses of this Act, be deemed to be such agent”. 


The Judicial Committee say this in Commissioner of Income- 
tax, Bombay Presidency v. Bombay Trust Corporation, Ltd1,: 
“Now when a person is ‘deemed to be’ something, the only meaning 


possible is that whereas he is not in reality that something the Act of Parlia- 
ment requires him to be treated as if he were”. 


Therefore though the penal assessment and penalty are not in 
fact land revenue, we must take them to be land revenue. The 
next portion of S. 9 makes the matter further clear by provid- 
ing that the amount may be recovered as arrears of land 
revenue under the provisiens of the Madras Revenue 
Recovery Act. Thus, the amotnt is to be and revenue 
and may be recovered as arrears of land” revenue. 


1, (1929) 58 M.L J. 197: LIR 57 TA. 49: OLR, 54 Bom, 216 (P.C.), 


NI THE MADRAS LAW JOURNAL REPORTS. 995 


This being.so, it is difficult to escape the conclusion that all 
“the consequences which result in the case of a sale under the 
Revenue Recovery Act for arrears of land revenue strictly so 
called also result in the case of a sale for recovery of penal 
assessment and penalty levied under Madras Act III of 1905. 
Reliance is placed by Mr. Raghava Rao upon various deci- 
sions of this Court which have considered the effect of sales 
under the Abkari Act or the Income-tax Act—whether they 
p&ss the property free of prior encumbrances or only subject to 
the encumbrances then existing. The earliest of these.cases is 
the case of Ramachandra v. Pitchaikanni}. The sale was held 
under the provisions of S. 10 of the Madras Abkari Act which 
provided that the Collectors may proceed against abkari renters 
or other persons licensed under the Act for the recovery of arrears 
due by them “in like manner as for the recovery of arrears of 
land revenue”. Turner, C.J., and Muttuswami Aiyar, J., held 
that such a sale did not pass the property free of prior encum- 
brances. They held that it was only the procedure laid down in 
Madras Act II of 1864 that was to be followed for recovering 
arrears due by an abkari renter and that a sale under the 
Abkari Act did not carry the consequences provided by S. 42 of 
the Madras Revenue Recovery Act, II of 1864, Emphasis was 
laid on the expression “in like manner as for the recovery of 
arrears of land revenue’. After referring to the various 
sections of Madras Act II of 1864 the Judges said this: 


`“ S, 42 declares that all lands brought to sale on account of arrears of 
fevenue shall be sold free of all encumbrances. Taking these sections 
together, the intention is clear that the purchase is free of prior encumbran- 
ces only when the arrear is of public revenue of which the land is the first 
security by statutory declaration........ The question is—Has S.42 been 
extended by S. 52 to sales for arrears of Abkari revenue? We must certain- 
ly answer itin the negative. The expression, “In like manner as for the 
recovery of arrears of land revenue”, indicates only that the same procedure 
is to be followed, and the language used in S. 52 is to the same effect”. 
In Ibrahim Khan Sahib v. Rangasami Naicken2, Benson and 
Boddam, JJ., followed the decision just cited and held that a 
purchase at a sale for arrears due by an Abkari renter cid not 
pass the land free of encumbrances as in the case of a sale for 
arrears of land revenue. In the old Abkari Act of 1864 the 


provision was that the arrears may be recovered in like manner 
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I of 1886 the provision was that abkari arrears may be -reco- 
vered as if they were arrears of land revenue—see S, 28 of’ 
Madras Act I of 1886. It was held that this change did not 
affect the applicability of the decision in Ramachandra v. 
Pitchaikanni}, 
"Cases of sales under the provisions of the Income-tax Act 
came up for decision more than once. In Kadir Mohideen 
Marakkayar v.Muthukrishna Aiyar?, this Court had to deal with 
the provisions of the Income-tax Act then in force (Act II $f 
1886). Under S. 30 of that Act: 

“The Collector may in default of payment of the tax recover the 
amounts as if they were arrears of land revenue or by any process applicable 
to the recovery of a municipal or local tax or may pass an order for reco- 


very of the amount from the defaulter, and such order may be executed as 
a decree for payment of money passed under the Civil Procedure Code”. 


Act II of 1886 is an Imperial Act and the question was 
whether a sale under S. 30 of that Act which provided that the 
tax may be collected by the Collector as if it was arrear of land 
revenue passed the property free of gencumbrances. The 
Judges applied the principle of the decision in Ramachandra v, 
Pitchaikanni1, and pointed out that the difference in the word- 
. 0 Pe 

ing between the provisions of the Income-tax Act and the 
Abkari Act was merely verbal. They say this at page 233: 

“ Weare clearly of opinion that S. 30 of the Income-tax Act has not the 
effect of converting income-tax into an arrear of land revenue due in respect 
of the land which may be brought to sale for realisation’ of the income-tax, 
but that its effect simply is to extend the procedure prescribed by (Madras) 
Act II of 1864 and (India) Act Iof 1890, to the recovery of arrears of 
income-tax”. i 

S. 46 (2) of the Indian Income-tax Act of 1922 provides: 

“The Income-tax Officer may forward to the Collector, a certificate 
under his signature specifying the amount of arrears due from an assessee, 
and the Collector, on receipt of such certificate, shall proceed to recover 
from such assessee the amount specified therein asif it were an arrear of 
land revenue”, 


and the same result would follow even in respect of sales held 
under the present Income-tax Act. 

The question has next been considered with reference to 
loans granted under the Land Improvement Loans Act (X1X 
of 1883). S.7 of that Act provides for the recovery of the 
loan. It was held by this Court in Sankaran Nambudripad v. 


_Ramaswami Aiyar3, that a sale held under S. 7 (c),of that Act, 





1. (1884) LL.R. 7 Mad. 434." 
2. (1902) 12 M°L.J. 368: I.L.Rẹ 26 Mad. 230. 
3. (1918) 34 M.L.J. 446: I-L.R, 41 Mad. 691, 
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passed the property free of encumbrances. This is a decision 
on the other side of the line. 

Mr. Raghava Rao urges that the decision in Ramachandra 
v. Pitchaikanni1, and the cases following it, proceed upon the 
principle that it is only where a land is sold for arrears of land 
` revenue accruing on that very land, that the sale passes the 
property free of encumbrances and not where the sale is for 
recovery of an amount due on another land of the landholder. 
I Secretary of State for India in Council v. Pisipati Sunkar- 
ayya?, Miller and Munro, JJ., decided that for the arrears of 
land revenue due on the land included in one patta, the land in 
another patta in another village may be sold free of encum- 
brances. They pointed out that under S. 5 of the Revenue 
Recovery Act all the lands and buildings of the defaulter area 
charge. This view of Miller and Munro, JJ., was followed 
by this Court in Sankaran Nambudripad v. Ramaswami Aiyar.$ 
Seshagiri Aiyar, J., says at page 700: 

“During the course of the argument I felt some little doubt as to whe- 
ther the decision of Justices Miller and Munro in The Secretary of State for 
India in Council v. Pisipatt Sunkarayya*, was right. But on closely examin- 
ing the sections of the Revenue Recovery Act, I feel that the effect of S. 42 
is not only to discharge pre-existing incumbrances upon the property on 


‘which the arrear is due but also pre-existing incumbrances upon every prq- 


perty” which is brought to sale for arrears of revenue due from the 
defaulter.” 


See; also Gunnam Dorayya v. Ayyama Charrulut. 


_ Therefore, though the amount which is sought to be 
recovered did not accrue in respect of the land which is now 
sought to be proceeded against, the Government has the right 
to proceed against that property and to enforce all the rights 
given to them under the Madras Revenue Recovery Act. No 
doubt in the case of arrears under the Abkari Act or the 
Income-tax Act, they do not accrue on any land of the defaulter. 
So, likewise in the case of penal assessment and penalty, they do 
not accrue on the lands which are now sought to be proceeded 
against. 

“Once the amount levied as penal assessment and penalty 
is to be deeméd to be land revenue and is to be recovered as 
such, it is impossible to come to any other conclusion than that 


gala ae Pe Ee eS ana Nan 
1. (1884) I.L.R. 7 Mad. 434. 
2, (1910) 20 M.L.J 794: L,.R. 34 Mad. 493. 
3. (1918) 3% M.L.J.446: -LL.R. 41 Mad. 691. 
4, (1914) 27 M. L.J.295. 
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a sale of the daier s property for such an amount pasats: the 
property free of all encumbrances. 

Mr. Raghava Rao then argued that if it is'so, the Legis- 
lature need not provide that the amount may be recovered as 
arrears of land revenue. He says that these words will be 
superfluous if under the expression “shall be deemed to be land 


revenue”, the amount in question became land revenue. | 


think the Legislature used the expression “and may be recover- 


‘ed as land revenue” only for the purposes of further clarifica- 


tion and that the addition of this expression does not cut down 
the effect to be given to the expression “shall be deemed to be 


land revenue.” Al the decisions referred to by Mr. Raghava 


Rao proceed upon the wording of the provisions of the parti- 
cular Acts all of which have this common feature that the 
arrears due under these Acts were to be recovered as if they 
were land revenue or in the like manner as land revenue. But 
here the provision is “that the amount shall be deemed to be 
land revenue” and “may be recovered as land revenue” and | 
not “in the manner provided for the recovery of land revenue.” 
Therefore the Legislature has expressed in the clearest terms 
possible that for the purpose of recovery, penal assessment is 
land revenue and if this is so, S. 42 of Madras Act IT of 1864 


applies. 
Before closing the judgment, it is only necessary to say 


that Madras Act III of 1905 was necessitated by the decision. 


of the Full Bench of this Court in Madathapu Ramayya v. The 
Secretary of State for India in Councill, which held that the 
provisions of Madras Act IL of 1864 could not be applied to 
recovery of penalties and other amounts of like nature from’ 
persons who were not landholders and who were treated by the 
Government as trespassers. It was said that the impost was 


not land revenue, that the trespasser was not a landholder 


within the meaning of the Revenue Recovery Act, that he was 
only in improper possession of Government property and that 
his act was a wrongful act and a trespass. It is because the 
Full Bench held that the impost in such cases was not land 
revenue that Madras Act MI of 1905 was passed and the 
acceptance of ‘Mr. Raghava Rao’s argument will be to defeat 
one of the main purposes of the Legislature i in enacting ‘Madras 
Act III of 1905. Let 

a NA aS re a ee 

1, (1903) 14 M.L.J. 37: IL.R..27 Mad. 386 (FB). ` 
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I hold that S. 9 equates the penal assessment to land secretary of 
revenue and. also provides that it may be recovered as land State for 


z India in 
revenue. This. being so, the view of the lower appellate Court Council 
is wrong. I reverse the decision of the lower appellate Court Jodaraj 


and restore that of the District Munsif wi costs here and in Dhupajee. 
the lower appellate Court. 


C. R. P. No. 204 of 1941, 
e “In view of my decision in the second appeal, the civil 


revision petition does not arise. It is dismissed without costs. e 
‘Leave refused. i 
| K.S. Appeal allowed and Petition 
dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL, 
Karuppayya Thevar ... Appellant* (Accused). 


- Penal Code (XLV of 1860), S. 304 (2), para 2—Murder by causing bodily 
injury sufficient to cause death—Death ‘likely’ and ‘not necessary’ according ba ne ae 
to medical evidence—Whether in the circumstances conviction for murder ` hey 
sustainable. 


A person can be guilty of murder even though death is not a necessary 
consequence of the act done, provided the act has been done with the inten- 
_tion of causing bodily injury to a person and the bodily injury intended to be 
inflicted i is sufficient in the ordinary course of nature to cause death, 
Appeal against the order of the Court of Session of the 
‘East Tanj jore division at Negapatam in C. C. No. 14 of 1941. 
V.T. Rangaswami Aiyangar for Appellant. 
A. S. Sivakaminathan for The Public Prosecutor for the 
Crown. 


. The Court delivered the following 
JUDGMENT, —The learned Sessions Judge of East Tanjore 
charged the appellant with the murder of Visalakshi Ammal by 
striking heron the head with a heavy stick and causing an 
„extensive fracture ofthe skull. He however found him guilty ° 
only under S. 304, para. 2, Indian Penal Code, and sentenced 
him to seven years rigorous imprisonment. 

According to the prosecution evidence, there was a quarrel 
because Pe W. 7 had stolen a chisel from Rangaswami Asari, a 
relative of the accused, when Rangaswami Asari failed to pay 
i AE Kb ag EE sh Ba a aka IA AN 


* Cri. Appeal No. 255 of 1941. 2nd September, 1941. 


` Karuppay ya 
Thevar, 
In re. 


1000 THE MADRAS LAW JOURNAL REPORTS. [1044 


P. W. 7 his wages. On the 11th of September, P. W. 7 was 
beaten by the accused, and on the following day, that is, on the 
12th, Murugayya and Rangaswami Asari went to P. W. 8’s 
house and continued the quarrel. . There was also a distur- 
bance in the early evening of the 13th. The actual attack which 
resulted: in the murder took place at about 8 P.M.; and it arose 
because F. W. 4, a respectable man in the village, went to the per- 
sons who were quarrelling and attempted to pacify them. He was 
accompanied by his aged father (P.W. 6) and his mother, thé 
deceased. The accused, a young man of 22 or so, seems to 
have got incensed at the interference. Finding it easier to deal 
with a woman than witha man, he struck the deceased with his 
stick, fracturing her skull. He then ran after P.W. 8, another 
elderly woman; but she was fortunately able to escape into her 


‘house and secure the door. 


The murder is spoken to by as many as six eye-witnesses. 
Although P. Ws. 4 and 6 are closely related to the deceased, 
there isno reason why their evidence should not be accepted. 


_ On the contrary, it seems most unlikely that P. Ws. 4 and 6, 


with whom the deceased went to pacify the accused, would 
foist this murder on the accused, with whom they had no 
quarrel whatsoever. The dispute was between P. Ws. 7 and 8 
on the one hand and Rangaswami Asari and Murugayya on 


‘the other. P. Ws. 4 and 6 had no concern with the matter at 
- all, except as elders asked to intervene. P, Ws. 9 and 10 are 
. also trustworthy witnesses. 


The learned advocate for the appellant has relied on certain 
discrepancies in the medical evidence, and has argued that—con- 
trary to the prosecution story—the deceased probably received 
two blows; because she had one injury on the forehead to the 
left side of the middle line and also what is commonly known 
as a black eye on the other side. The young Lady Assistant 
Surgeon was quite sure that these were due to two distinct 
blows; but the two much older men doctors (P. Ws. 3 and 5). 
were of opinion that they might well have been caused by one 
blow; for one of the fractures radiating from a central depres- 
sed fracture extended to the right orbital cavity. This particu- 
lar radial fracture might well have led to an extravasation of 


‘blood which would have made the skin appear blue. It was 


not however necessary forthe Court toghave tried to reconcile 
the various statements made by expert witnesses with regard to 
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the ‘nature of thé :blows which. caused ‘the injuries; it should 
have: asked ‘itsélf:;whether. the medical. evidence precluded. the 
prosecution story. The prosecution witnesses stated that there 
was only one blow; and although the evidence of P.W.:2 may 
be said, to be inconsistent with that, yet: reading the . medical 


evidence as .a whole, it cannot be said to render the Pigseelnon: 


“story unworthy. of credit. . 
om SAPS * x ar x- 


The accused put forward a theory that the deceased fell én’ 


a survey stone, but there is no evidence at all that she did: so. It 


is unworthy of consideration i in the face: of the evidence of so” 


matiy ` , eye-Witnêsses.. 3 
The learned Sessions Judge, saka of finding the accused 


guilty « of murder, has.found him guilty only under S. 304, para.. 


2, Indian Penal Code, holding that although the accused should 
have known that déath was a likely ‘result of such a blow, death 
was not the necessary consequence of it. He seeks support 
for-that conclusion from the evidence of P. W. 5, one of the 
doctors examined. P. Ws. 2 and 3 say that death was the 
necessary consequence of the blow; but P.W. 5 says that it was 
not a necessary result but only- likely. He appears to have 
used. the. word ‘likely’ in contradistinction. to ‘necessary.’ A 
person canbe guilty'of murder even though death is not a 
necessary consequence*of the.blow given. Persons , make 
remarkable recoveries at times from severe injuries that ordi- 
narily lead to death. ` P. W. 5 does not explain how the ‘decéa- 
sed could have recovered from a depressed and extensively 


radiating fracture; but perliaps the piece’ of bone that was. 


depressed could have-been-removed by operation. Ordinarily, 
however, an injury of the nature caused to the deceased ends 
fatally. Even P. W. 5 says that death might have resulted in- 
stantaneously from such an injury, and itis one’s experience 
that, injuries of, this kind ordinarily end fatally. A person 


commits:the offence of. murder if the act he.does is done with- 


thé “intention ‘of causing ‘bodily injury to'a ‘person and the 
bodily injury inténded to be inflicted is, sufficient. in’ the ordi- 


nary course“of nature to cause death. The blow given to the. 


| deceased must have been, a very heavy one.to have caused such 

a, severe ‘injury. and. the: accusêd must. ‘be presumed | to: have 

> intended the- probable-consequence:of-such-a-blow.~ The-injury. 

so caused: being. sufficient in the ordinary’ course’’of naturé to 
~-126 
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cause death, the accused committed 'the offerice of murder and. 
should have been convicted accordingly.- The learned -Public 
Prosecutor thinks that the learned: Sessions Judge may-have 
felt himself restrained by an apparent. admission of the Public 
Prosecutor of East ‘Tanjore that-the offence committed was not 
that-of murder. If the local Public Prosecutor made such a 
statement, he did wrongly. One expects a Public Prosecutor ' 
to be fair to an accused person and not to press for a convic- 
tion.of a graver offence.if he thinks a lesser has been comm#- 
ted. On the other hand, it is his duty to put before the 
Sessions Judge all that can be said in support’ of the charge. . 
To do the Public Prosecutor justice, however, I very much 
doubt whether the learned Sessions Judge felt himself restrain- 
ed in any way by anything that the Jearnéd local. Public Prose- 


-cutor said. 


_ The conviction. and sentence are “affirmed and the appeal 
dismissed. fo é 
KO ame SOAT END, Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS... 
PRESENT :-—MR’' Justice VENKATARAMANA Rao, 


Thiruvengadam Pillai and others erani Appellants* (Plaintiffs) 
: ' Ta 
D. - 
Koolai alias -Muthuswami Pillai i o 
“ and others . ee Respondents  (Defén- 
, j | dants). m 

l Rene Sica Act (HT of "1864)—Death of pegisterad proprietor 
before the date fixed for sale for recovery of arrears of revenue—Failure to 
serve notices of sale'on the legal representatives—Effect on the validity of sale. 
The Revenue Recovery Act contemplates the continued existence of the 
defaulter til! the date of sale and if before such date the defaulter dies, 
the sale would be infructuous and would pass no title to the purchaser. 
Accordingly where a registered ryotwari pattadar dies before the date fixed 
for sale for recovery of arrears’of revenue the proper course for the revenue 
authorities would be to‘ register the heirs ‘of the deceased as owners in the 
revenue registers,.serve notices on them and fix a.fresh date for sale or start- 
the whole procedure de. novo byi issuing a fresh demand and taking. further. 
stéps as provided in, he Act.’ A sale winot following such a course is. 
syahid; LAN ; d : 


~ Appeal against the decree ‘Of the Coa of Smajl Causes of 
Tiichinopoly in A S. No. 17% ‘of! £:1938ipreferred against the’ 


ESLA NGAM of 1939. ie d 12th September, 1941. 


` r 
â ~ F 
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decree of the Court of.the District Munsif of Trichinopoly. in 
©.:S. No. 371 of 1935. = few 

S. Parthasarathy and. y. K ' Thiruvenkatachari for 
Appellants. ' 

T:-V. Muthukrishna Aiyar for Respondents. 

. The Court delivered the following | 

JUDGMENT. —The question for decision in this second 
agpeal relates to the. validity of a revenue sale. The relevant 
facts are these. The suit properties belonged to one 
Ramanarayana Pillai in whose name tlie patta stood in the 
revenue registry and the total extent of land sold was about 14 
acres. There was default in the payment of arrears of reve- 
nue for fasli 1340 amotnting to Rs. 11+5—0. On 10th 
September, 1931 a notice (Ex. III) was issued under S. 25 of 
the Revenue Recovery Act calling upon the said Ramanarayana 
Pillai to pay the arrears within ten days. The notice was not 
personally served on him but was affixed to his house. A copy 
of the notice was also affixed on the land and published in the 
District Gazette. In the notice it was stated that the sale 
would ‘take place on 12th November, 1931. Ramanarayana 
Pillai died on 27th October, 1931, leaving the plaintiffs his sons 
who were then minors. The property was sold on 12th 
November, 1931, and purchased for Rs. 11-12-0 by the first 
defendant who has ‘since transferred the property to the third 
defendant. This suit was filed by the plaintiffs for a declara- 
tion that the sale is null and void. It was attacked on various 
grounds but both the lower Courts decided against the plaintiffs 
and held that the sale was valid. 

Mr. Thiruvenkatachari, the learned counsel for the plain- 
tiffs has confined: himself only to one ground, namely, that 
Ramanarayana Pillai having died before the date of sale, the 
sale must be held to be null and void and in support of his con- 
tention he rélied on some observations of the learned Judges in 


Marukkolandai Ammal v. Secretary of State for Indiat. In 
that ‘case the registered pattadar was dead and his legal repre- 


sentative. the widow was not registered in his place. His 
widow was however paying the assessment but she committed 
default in” fasli 1331.- The Collector took steps for ‘realising 
the Same.’ The requisite notices‘ under the Revenue Recovery’ 





ie a ila 6 : Nan nl X 4 . +. 
Ue a 4-9(1932) 63 ML. 249: LLR. 55 Mad, 876 at 881/ | ~ 
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Act were issued in the name of the dead man'and affixed to the 
property and the property was sold. It was held that the. sale. 
was invalid. The learned Judges observed thus: 

“The whole procedure in connection with sale of immovable property is 

based on the assumption that there isa “defaulter,” ie, inthe case ofa 
human being a living person who is in default........ To gothrough with 
the name of adead man, the procedure intended for giving living mena 
chance of saving their property is a farce anda futility...... The sale pro- 
ceedings......were of no force and effect by reason of the absence of the 
fundamental requisite for giving the revenue authorities jurisdiction to cog- 
duct a sale, i.¢., that there should be a defaulter living who can receive the 
notices and avoid the sale by payment of the arrears.” 
Mr. Muthukrishna Aiyar for the contesting respondent con- 
tends that this case was distinguishable on the ground that the 
daughter in that case was dead even before the proceedings 
were initiated, whereas in the present case all the requisite 
notices were served on the defaulter and all that remained was 
to sell the property and therefore the jurisdiction of the 
Revenue Court could not be said to have been taken away by, 
the mere fact that the defaulter died, that after service of the 
requisite notices the jurisdiction to sell the property was com- 
plete and that there is no procedure for bringing on record in 
the proceedings the legal representatives of the deceased 
defaulter. . 


The question is which of these contentions is tenable. A 
close analysis of the various provisions of the Act leads me to 
the conclusion that the Act contemplates the continued exis- 
tence of the defaulter till the date of sale and if before the 
date of sale the defaulter dies, the sale would be infructuous 
and would pass no title to the purchaser. S. 2 of the Act 
says: 

“The land, the buildings upon it, and ite prodici shall be regarded as 
the security of the public revenue.’ 
The land in that section means the land of the landholder and 
in the present case the ryotwari interest of the proprietor 
Ramanarayana Pillai. If there was default in the payment of 
arrears of revenue, the Act empowers Government to initiate 
proceedings for. realising the said revenue by sale of the defaul- 
ter’s moveable or immoveable property which would include 
land in respect whereof there has been default in the payment 
of revenue, or by execution against the person of the defaulter. 
Ss. 25 to 44 deal with the procedure which the Collector is 
énjoined to adopt - if he decides. to? sell the land in respect 
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whereof arrears are due or the other immovedble: property of 
the defaulter, and these provisions undoubtedly indicate othat 
what will be sold. will be “the land of the defaulter.” Ss. 26 
and 44 clearly provide what it is the Collector is empowered to 
sell. S. 26 says: 


“He shall proceed to recover the arrear by the ahan mi and sale of the 
defaulter’s land”. 


S. 44 says: 
è “It shall be lawful for the Collector, or other officer empowered by the 


allei in that behalf to sell the whole or any portion of the land of a 
defaulter in discharge of arrear of revenue”. 
In Subbaraya v. The. Sub-Collector of Chingleputi, Innes 
J., explained thus the rights of the Government in regard to the 
realisation of revenue when default. was committed, (page 
310) —.. | 
. “On non-payment of the Government dues, the right to the e land would 
be liable to forfeiture, and the Collector might, proceed according. to law to 
sell the lands. Until such procedure was taken, it is difficult to see how the 
-mirasdars ‘could have forfeited their right to the land.....- For the right of 
the Government is only aright to a charge on the land, and 4 right to. forfeit, 
by due course of law, the title of the person holding the land who does not 
pay the charge”. 


Therefore until the „property is sold, the title of the 
defaulter-to the land is not lost, and the Government .could 
have the property sold only by due course of law, that is, by, 
following the appropriate procedure provided by the Act. 
What would be sold and what would pass at the revenue sale is 
only the proprietory i interest of the registered pattadar. That 
is clear from the declaration which has to be made by the 
Collector after the issue of a sale certificate. Under S. 39 of 
the Act l l 


“The Collector has to advertise the name of the Jarani and the date 
of putchase together witha declaration of thé: dawful succession of such 
purchaser to all the rights and propery of the former Iand-holder. in the said 
lands”, 

Construing this section pune C. i: m in Zamorin of Calicut v. 
Sitarama?, observed : 


‘“‘ According to S. 3 it is the proprietor | that is liable for the, payment of 
the revenue, According to S. 39 it is his right and property that passes by thie 
revenue sale”, 


(Vide als‘ the observations of Wallis, C.J, in Subbaroya, 
Goundan v.,Ranganadha Mudaliars. The form of declaration 





1. (1883) LL.R.6 Mad. 303. . < r 
Ki 2. (1884)6lL.R, 7 Mad: 405 atp. 406777 ni ae 
- 3: (1915) 30 M.L,J. 387: I.L.R. 40 Mad. 93. at-p.'96." 
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framed by the Board of Revenue and which ib actually publish- 
ed establishes this beyond doubt. 


The form in the Board of Revenue Standing Orders, Vol. 
Il, page 398 (Form No. 10) runs thus: 


It is hereby publicly notified for general information that AB, ’ 

of village in Taluk of the 
District has purchased on 191 at a public 
auction the undermentioned lands sold for arrears of revenue due by 

,land-holder in the undermentioned village and has paid the full 
purchase money, namely, Rupees „and that the lands hae 
been registered in his name. It is therefore, declared that the said AB has 
succeeded to all the rights and property of the present registered holder in 
the said lands”. 


This view is further strengthened by S. 36 (4) of the Act 
which provides that where a re-sale takes place in consequence 
of the non-payment by the purchaser of the purchase money 
and where the lands may on the second sale sell for a higher 
price than at the first sale, the difference or increase shall be the 
property of him on whose account the said first sale was made, 
This clearly indicates that what was sold isonly the proprietory 
interest of the defaultér and that until the property is sold it 
continues in the defaulter. That the law contemplates the 
continued existence of the defaulter down to the date of sale is 
also clear from Ss. 37 and 47 of the Act, which provide that it 
is open to the defaulter to pay up the arrears before the date 
of sale or tender security to avert the sale. As observed in 
The Secretary of State for India in Council v, Pisipati Sunka- 
rayyal, in the eye of the law the land must be his property at 
the time of the sale. The question therefore is, can it be 
considered to be Ramanarayana Pillai’s property on the date of 
sale in this case? He having died, his property vested in his 
sons and therefore on the date of saie the property belonged to 
them. No doubt they took the property subject to the obliga- 
tion of paying the arrears of revenue; nevertheless it was their 
property. The moment a man dies, the ownership which he 
had in the property is lost. That is the fundamental principle 
of jurisprudence (Vide Holland’s Jurisprudence, 13th edition, 
page 222). As Salmond gbserves in his book on Jurisprudence: 


“Dead men are no longer persons in the eye of the law. They have laid 
down their legal personality with their lives and are now as destitute of 
tights as they are free from liabilities...... They do notevgn remain the 
owners of their property until their successors enter upon the -inheritance” 
(page 332, 8th edition). Š 
eR te 

1. (1910) 20 M L.J. 794: LL.R. 34 Mad, 493 at p. 495. 
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So when the landris sold as the property of the defaulter, what 
was sold was the right of the dead man and the sale would. pass 
no title to the purchaser. I would respectfully adopt the fol- 
lowing observations in Groves v. Administrator-General of 
Madras, though they were made in connection with a sale in 
exe tition of a decree of Court: 


“ The only thing sold was the right of a dead man which passes no pro- 
perty, as the dead man had no right at the time of the sale, the rights of the 
ad man being at the time of the sale in his legal representatives and their 
tights were not sold or in any way affected because they were not on the 
record” 


According to the declaration under S. 39 of the Act, the pur- 
chaser succeeds to the rights and property of the “present re- 
gistered holder”. When the registered holder is dead, there 
could be no present registered holder to whose rights the 
purchaser can succeed. 

_ It is contended by Mr. Muthukrishna Aiyar that there is 
no procedure for bringing on record the legal representatives of 
a defaulter under the Revenue Recovery Act and that a revenue 
sale cannot be rendered invalid on that account. I quite agree; 


but there can be no doubt that the proceedings taken by the | 


Collector under the Act are legal proceedings to which the 
defaulter must be deemed to be a party. Though strictly speaking 
there is no provision for substituting his legal representative, 
still when a party to a proceeding is dead, there can be no valid 
legal proceeding against him. . A duty is enjoined on revenue 
officers to substitute the legal representatives in the registry. 
What the Collector should have done was to substitute the 
names of the minors in the registry, fix a fresh date of sale, 
issue a fresh notification under S. 36 of the Act and serve a 
copy on the mother, the legal guardian of the minors and pro- 
ceed with the sale or commence the whole procedure de novo 
by issuing a fresh demand under S. 25 of the Act on the mother 
as the guardian of the minors and in default of compliance with 
it, take further steps as provided in the Act. As neither 
procedure was adopted by the Collector in this case, I must hold 
that the sale was invalid and therefore passed no title to the 
purchaser, the first defendant. BEREE 
In the result the decrees of both the lower Conti are set 
aside and there will be a decree in favour of the plaintiffs. 
The plaintiffs are directed to pay Rs. 100 to the third defendant 
Da e Gani aaa aga E a aa ana S 


1. (1898) 8 M.L.J. 288: LL.R. 22 Mad, 119 at p. 125. 
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as and for thé improvements. effected by him. The plaintiffs 
-are éntitled to get delivery. of possession of thè property. only 
‘after payment to the third’ defendant of the said sum of 
‘Rs. 100 has béen made. The ‘plaintiffs are given leave to 
deposit the said sum into Court. Having regard to the circuin- 
stances of this case I direct each party to -bear his own costs 
-of the litigation throughout. There will be no order in. regard 
to mesne profits. i ' 

Leave to appeal is refused. i e 

K. S. l pipes allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :— MR, JUN WADSWORTH AND MR. Justice 
PATANJALI SASTRI. ` 
Kakatur Linga Reddi ` ... Pètitioner* (Appellant— 
NG i o Petitioner) ` 





Yerabolu ‘Stibbarami Reddi ... Respondents | (Respon: 
and others. oe te dents). 
- Madras Agriculturists’ Relief Act a V of 1938), S. 4 (f)— — Applicability— 


Liability of surety for person in fiduciary relationship—If one prang out of 
breach of trust: a 


. The liability towards the banthak of a surety for the due discharge 
bya person under a fiduciary relationship of ‘his duties, i$ a contractual 
liability enforceable only in case the trustee commits a breach of trust and 
not one “arising out of a breach of trust”.excluded from the operation of 
the Madras, Agriculturists’ Relief Act by S. 4 (f) of the Act. .. 


» Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act,. praying that the High Court will be 
‘pleased to revise and Appeal against-the Order of the District. 
rae of Nellore dated 27th February; 1939 and made in I. A. 
No. 113 of 1938 vin -©..S..No. 6 of : 1925.0n the file! of the 
Subordinate Judge’s. Court, Nellore (I. A. No. 76 of 1937 
on the file of ‘the District Court of Nellore). 

`K. Kuppuswami for Appellant. ate + 

R. Ramamurit and P:S: agan ar ane Sa astri for Respon- 
dents. - i et bats 

The Jedeme of the Court was delivered ‘by Ber. te 

Wadsworth, ‘J. —Thesé two matters- both arise out of 
an` application under- S:- (19% of the | Madras pee IV of 


T C R. P, No. Eora E e cio | 
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1938. The question is as to the effect of S. 4 (f) of the Act 
which excludes from the operation of the Act liabilities’ of an 
agriculturist falling under the head of ‘any liability arising out 
of a breach of trust”. The applicant was a surety for the next 
friend .of certain minors who realised a sum of Rs. 6,385 and 
odd in a suit filed on behalf of the minors and drew this money 
out of Court on the strength of a security bond given under 
O. 32, r. 6, Civil Procedure Code, by the present applicant. 
When the minors came of age they brought a suit against their 
guardians for an account, claiming this money as money to 
which they were entitled. In that suit the surety was impleaded 
and after a decree had been obtained against the guardians, 
I. A. No. 76 of 1937 was filed to enforce the security bond to 
the extent of the amount for which the guardians were found 
liable. The surety filed the present application under S. 19 to 
scale down the decree passed against him in I. A. No. 76 of 
1937 and his application has been rejected by the learned 
District Judge on the ground that his liability under the security 
bond is a liability arising out of a breach of trust. 


It seems to us that this decision is wrong. When a third 
party gives security for the due discharge by a person under a 
fiduciary relationship of his duties, the surety incurs towards 
the beneficiary a contractual liability which is enforceable only 
in case the trustee comithits a breach of trust, but the proximate 
or inimediate basis of the surety’s liability is the contract. The 
breach of trust is a more remote cause from which the liability 
can be said to arise only indirectly. No doubt the surety will 
not be obliged to pay anything so long as the person whom he 
guarantees fulfils his obligations completely ; but when the claim 
is made against the surety, it is made primarily on the basis of 
the contractual liability which the surety has undertaken, 
though the extent of the claim and the time at which it is made 
will be determined by the default of the person guaranteed. It 
seems to us that the words of this clause “arising out of a 
breach of trust” should not be read so as to cover any liability 
which is in any way connected with a breach of trust. As we 
read this clause, its object is not to place creditors who have 
lost money owing to a breach of trust in amore favourable 
position than creditors who have merely placed excessive confi- 
dence in their debtors, The object af this section must be to 
prevent, dishonest, trustees from pleading the Act in order to 

127 


Linga Reddi 


Ue 
Subbarami 
Reddi 


Wads- 
worth, J. 


Linga, Reädi 


“Subbarami 
Réddi 


Wads- 
‘worth, J. 


Maryvale 


Bolla 
Chinnayya 


1010 THE MADRAS LAW JOURNAL REPORTS.. ioi 


retain the fruits of their dishonesty, that is ‘to say, this excep- 
tion, just like the other exceptions enumerated in S. 4, is based 
on grounds of public policy, not on a desire to benefit one class 
of creditors as compared with another ‘class of creditors; An 
attempt has been made‘ to argue that in the circumstances of . 
the case the surety must himself be deemed to have incurred a 
liability arising out of a breach of trust, because according to 
the affidavits themoney drawn by the guardians on the strength 
of the surety bond was subsequently invested in a mortgawe 
executed by the surety himself and it is alleged that the surety’s 
default to the guardians ‘is. primarily responsible for the guar- 
dians’ default to the minors. There is no referencé to this 
contention as having been ‘raised before the learned District 
Judge and necessary facts do not appear to have been esta- 
blished. ‘Even assuming them to be as alleged, it seems-to us 
apparent that there was no breach of trust on the part of the’ 
guardians in investing the money which they had-drawn; and 
the failure of the person who has borrowed that money on a 
mortgage to -pay his creditor, will certainly not amount to a 
breach of trust. It seems to us, therefore, that the decision 
of the learned District Judge rests on a misunderstanding of 
S. 4, Cl. (f) and that the applicarit'is not, by reason of S. 4, 
Cl. (f) precluded from getting the benefits of S. 19 of the Act. 

The Civil Revision Petition is, therefore, allowed with 
costs and the application is remitted fo the trial Court for dis- 
posal in the light of this judgment. 

The Civil Miscellaneous Appeal does not lie andis dismis- 
sed. No separate costs. 

Ae Se gor as in Petition allowed and 

i —— Appeal dismissed. 

IN THE HIGH- COURT OF JUDICATURE AT MADRAS. 

“PRESENT :— MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 
Yeddula Kothapalle Muthyalu ws Petitioner* (Petitioner) 

a we os ao at 
Bolla Chinnayya and others | ‘OS .¢8Respordents ~ (Respon- 
f dents 1 t04 & 6): 
- Madras Agriculturists' Relief Act UV of 1938), S. 1ẹSurety under 


S. 145, Civil Procedure Code—If entitled to oe under S. .19. for scaling 
down his liability—Extent, of right. es : 






5) = GRP; No.2318 of 1939.-° 0 7 -25th A 1941: 
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As a condition precedent to the setting aside of an ex parte decree a 
person gave a surety bond in July, 1934 undertaking to satisfy any decree 
which might ultimately be passed against the judgment-debtor and the-er 
parte decree was accordingly set aside on such undertaking. The decree 
itself was in respect of promissory notes in renewal of earlier ones of 1929 
aad 1931. When the liability under the ultimate decree passed in 1934 
was sought to be enforced against the surety, 

Held, since the surety is for the purposes of execution in the position of 
a judgment-debtor there is no reason why he should not be given the benefit 
of the. procedure laid down in S. 19 of Act IV of 1938 for agriculturist judg- 
ment-debtors to the limited extent of the reduction or scaling down of 
inferest under the decree with reference to the appropriate section of the 
Act having regard to the date on which the liability of the surety himself 
was incurred. The liability of the surety must be taken to have arisen in 
1934 when the bond and the’decree came into existence and the surety is 
entitled to the benefit of the first part of S.9. The surety is not entitled 
to go behind the decree and have his liability reduced with reference to the 
original promissory notes by the judgment-debtors. 

Decision in C. R. P. No. 1965 of 1939, explained. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Gooty dated 21st August, 1939 and made 
in I. A. No. nil of 1939 in O. S. No. 429 of 1933. 

T. R. Arunachalam for Petitioner. 

K.S. Jayaram for Respondents. 

The Judgment of the Court was delivered by 

Wadsworth, J—The question in this civil revision petition 
is whether the petitioner, who gave a surety bond undertaking 
to satisfy any decree which might be passed against respondents 
2 and 3, can be deemed to be a judgment-debtor entitled to scale 
‘down the decree which was ultimately passed, by the procedure 
laid down in S. 19 of Madras Act IV of 1938. 

The matter arises out of a suit brought by the first res- 
pondent against respondents 2 and 3 on two promissory notes, 
-one dated 31st July, 1929 and the other dated 27th June, 1931. 
A decree was passed ex parte and subsequently there was an 
application to set aside the ex parte decree. The defendants 
were required to give security as a condition precedent to the 
setting aside of the decree and the present petitioner gave a 
‘bond on 4th July, 1934 in which he undertook to satisfy any 
decree which might be-passed against the respondents 2 and 3. 
The ex parte decree was therefore set aside and the suit re- 
-opened andon 10th September, 1934, a compromise decree was 
passed in favour of the first respondent against respondents 2 
and 3.for a sum of Rs. 603-10-0 with interest.at 12 per cent: 
-on-Rs. 500 from the date of the plaint to. the date. of the 
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decree and Rs: 83 costsand subsequent interest at six per cent. 
After this compromise decree was obtained, the decree-holder 


proceeded to execute the decree against the surety. The surety 
contended that he was not bound to satisfy the decree because 
it was based on a compromise. This contention was overruled 
both in the executing Court and in two appellate Courts. 
After the appeals had failed, the surety filed applications under 
Ss. 19 and 20 of Act IV. The application under S. 19 was 
dismissed in limine on the ground that the surety was ñoa 
judgment-debtor entitled to maintain the application. Against 
this order the civil revision petition is preferred. . : 

It is contended that by reason of S. 145 of the Code of 
Civil Procedure the decree becomes executable against the 
surety and for purposes of execution he is in fact in exactly the 
same position as a judgment-debtor and-that there is no reason 
why to the extent’ to which he is an agriculturist entitled to 
relief under Act IV, he should not claim that relief by asking 
that the decree be scaled down under S. 19. Now it seems to 
us quite manifest that the surety, assuming that he is entitled 
to take proceedings under $. 19, must be limited to the relief 
which he can get with reference to the actual decree debt. But 
he cannot treat.that decree as a renewal or inclusion in a fresh 
document of a previous debt due from himself and therefore 
there is no occasion for going into the origin of the two pro- 
missory notes upon which the decree was passed. The surety 
executed his bond in 1934 and it was in 1934 that the liability 
against him first became crystalised in the form of the decree 
which he had undertaken to satisfy. The liability of the 
surety therefore falls under S. 9 of Act IV and the proviso to. 
that section has no bearing on the case. 

Under S. 7, all debts payable by an agriculturist at the 
commencement of the Act must be scaled down in accordance. 
with the provisions of the Chapter, notwithstanding any law, 
custom, contract or decree of Court to the contrary. From 
this it follows that on the admission that the surety is an agri- 
culturist, he is entitled to a remission of interest on the decree 
debt to the extent laid down in the first part of S, 9. The 
only question is: what is theeprocedure by which thé télief shall 
be given? Two courses might be open. It might be possible for, 
the surety to plead in bar of exécution the statutory relief to- 
which he has become entitled; or it might be open to the surety 
to.claim to be treated as a judgment-debtor and to, get the 
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decree amended öder S. 19 by the Court which passed the 
decree, by the reduction -of interest in accordance with S. 9. 
The respondents here have relied upon two- judgments of a 
single Judge which seem to suggest that the proper procedure 
is by pleading the Act in bar of execution. The two cases are 
C. R. Ps. Nos. 1965 of 1939 and 1869 of 1939. We think the 
latter case has no bearing because it was a case in which the 
surety was a non-agriculturist. The former case does contain 
arPobservation that the surety cannot apply to have the decree 
amended under S. 19 though he might have a right to a reduc- 
tion of interest on the amount treating it as a debt under S. 9, 
But the question really agitated in that case was not the proce- 
dure whereby the surety could get the decree for interest 
reduced, but the right of the surety to apply under S. 19 to get 
the substantive liability scaled down on the basis of the antece- 
dent debt. To the extent to which the observations in C.R.P. 
No. 1965 of 1939 appear to indicate that the procedure under 
S. 19 is not available to an agriculturist-surety, against whom 
a decree is being executed, to get the interest embodied in the 
decree reduced, we are of opinion that they are misleading. 
Since the surety is, for the purposes of execution in the posi- 
tion of a judgment-debtor, we see no reason why he should not 
be given the benefit of the procedure laid down in S. 19.for 
agriculturist judgment-debtors to the limited extent of the 
reduction or scaling down of interest under the decree with 
reference to the appropriate section of the Act having regard 
to the date on which the liability of the surety himself was 
incurred. In the present case, the matter is simple. Both the 
bond and the decree came into being in the course of 1934. It 
follows that the surety is €htitled to the benefit of the first part 
of S. 9; that is to say, the amount of the debt both for costs 
and for the substantive portion of the decree will bear interest 
not at the rate of six per cent. as laid down in the decree but 
at the rate of five per cent. ‘with effect from the date of the 

decree to 22nd March, 1938, subsequent interest being at the 
~ decree rate of six per cent. 


The decree will be amended accordingly. As the petitioner 
has failed in his attempt to go behind the decree and scale 
down his Mability with reference to the original notes, we 
think it proper to order mat each party s should bear his own costs. 
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iN THE HIGH COURT OF JUDICATURE AT MADRAS. 
S PRESENT ;—SIR ALFRED HENRY LIoNEL Leach, C hief 
Justice AND MR. ‘JUSTICE HAPPELL, 


V. Bhuvaraha Aiyangar . Petitioner*, (Accused). 7 
‘Defence of India Act (XXXV of 1939) —Rules: under r. 130-4, Ch. (b)— 


Intra vires the Central Government. : 


- R.130-A, Cl. (b) of the rules framed under the EATA of India Act is 
intra vires the Central Government. Power given to make rules with regard 
tò arrest and trial by S. 2 (3) (1) of the Act appears to imply power to make 
rules for the custody of persons pending trial even apart from the genefal: 
power conferred by sub-S. (1) of S.2. Accordingly'no person accused of an 
offence under the Defence of India Act or its rules can be, released on bail 
unless the Court was satisfied that there weré reasonable grounds for believ- 
ing that he was innocent. In respect of offences under the Defence of India ` 
Act, that Act governs all other statutory provisions and therefore the pro- 
visions of the Criminal Procedure Code, with regard to bail donot apply: 
The trial of such offences is governed by the special rules under, the Defence, 
of India Act, though the offences are now tried in the ordinary criminal 
Courts and not by special tribunals. - 


Petition praying that in the circumstances ‘stated in the 


7 


-affidavit in support the High Court will be pleased to issue an: 


order, directing the release of the petitioner herein, on bail 
pending the criminal case sought to be filed against the peti- 
tioner in the Court of-the Joint Magistrate, N egapatam. 

K. Bhashyam Aiyangar and J. R. Gundappa Rao ‘for 
Petitioner. 

The Advocate-General (Sir A. aaa Aiyar) and 
the Public Prosecutor (V.L. Ethiraj) for the Crown. 

The Order of the Court was pronounced by 


The Chief Justice—On the 1st October, 1941 the peti- 
tioner delivered a speech at a meeting held in open air at 
Negapatam and in the course of it made statements which it is. 
alleged constituted offences specified in the rules framed under: 
the Defence of India Act. A police officer was present at the 
meeting and it is said that he made notes of the petitioner’s 
statements. On the 16th October, the police filed in the Court. 
of the Joint ‘Magistrate.of Negapatam a first information: 
report in which the statements alleged to haye heen made by 
the petitioner on this occasion were set out. Immediately after 
the report had, been presented the petitioner.was arrested. and a 
charge sheet prepared i in which it was alleged that the petitioner 


had geome offences under, r, 34 (6). (e). (9). (kY 
pi ka AG NA A a aaa 


AAW e 


Sil CH, M. BY No. 1162 of 1941.0 = 31st Octobet, 1941. 
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- and (p) read with r.-38 (1) (a). R. 38° (1) (d) states 
“that no person shall, without lawful authority-or excuse, do any 


prejudicial act. Sub-r. (6) of r. 34'indicates what is meant 
by a ‘prejudicial act’. Cl. (e) of that sub-rule says that it is a 
prejudicial act to bring into hatred or contempt, or to excite 
disaffection towards His Majesty or the Crown Representative 
or the Government established by law in British India, or in 
any other part of His Majesty’s dominions. Cl. (g) states that 
itds a prejudicial act to cause fear-or alarm to the public or to 
any section of the public. CI. (k) provides that it is a preju- 
dicial act to- influence the conduct or attitude of the public 
or of any section of the public in a manner likely to be 
prejudicial to the defence of British India or to the efficient 
prosecution of war. .Gl. (Pp) says that it is a prejudicial act 
otherwise to prejudice the efficient prosecution of the war and 
the defence of British India, or- the public safety or interest. 


The statements alleged to have been made by the petitioner. 


would appear to come within these ‘rules. K 


. On the 20th October, the petitioner aniei for bail, but 
his application -was rejected. by the. Joint Magistrate by reason 
of the provisions of r. 130-A and the Sessions Judge agreed 
with the Joint Magistrate when a similar application was 
made to him. The petitioner asks this Court in the exercise of 
its revisional powers to set aside the orders of the Joint 
Magistrate -and the Sessions Judge and grant him bail. 


The basis of the petition is the allegation that r. 130-A 

(b) is ultra vires the Central Government. The rule reads as 
follows: : 

“ Notwithstanding anything contained in the Code of, Criminal Proce- 


dure, 1898, no person accused or convicted ofa contravention òf these rules 
shall, if in custody, be released on bail or on his own bond, unless— 


(a) the prosecution has been given an opportunity. to oppose the 
application for such release; and 


(b) where the contravention is ms any such provision of these ‘Tules 


as the Central Government may by notified order specify in this behalf, the 


- Court is satisfied that there are reasonable Bagan for ae eee that he is 


not guilty of such contravention”. 


If Cl. (b) contains a valid provision the Court must bé usea 


that there are. reasonable grounds for believing that the accused 
is innocent *before releasing him om bail. - It is~said that this 
provision contravenes the fundamental principle of English law 


Miate a person is presumed to be innocent until it is proved that 
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he is guilty and that the Defence of India Act and the-rules 
framed thereunder do not permit of a departure from the pro- 
visions of the Code of Criminal Procedure: with regard to bail 
applications. 

‘With regard to the first contention, it is to be hrd 
that neither the Act nor the rules indicate any attempt to 
depart from the principle of English justice that a person is 
presumed to be innocent until he has been proved to be guilty. 
R. 130-A merely indicates that where a person is accused of 8n 
offence under the rules the Court may not liberate him on bail 
pending the trial, except. when it has reasonable ground to 
believe that he is innocent. When the Court comes.to decide 
the case it must acquit the accused if the proroga has failed 
to establish the charge. 

Examination of S. 2 and S. 3 leaves no dobt in our 
minds that r. 130-A is intra vires. Sub-S. (1) of S. 2 states 
thať the Central Government may, by notification in the Official 
Gazette make.such rules as appear to it to be necessary or ex- 
pedient for securing the defenceof British India, the public safety, 
the maintenance of public order or the efficient prosecution of war, 
or for maintaining supplies and services essential to the life of 
the community. Sub-S. (2) says that without prejudice to 
the generality of the powers conferred by sub-S, (1), the rules 
may provide for, or may empower an authority to make orders - 
providing for, all or any of ceftain specified matters. The fact 
that the specified matters do not include bail applications does 
not mean that the Central Government cannot make rules 
with regard to bail applications if it considers that in the public 
interest it is necessary to do so. The general power conferred 
by sub-S. (1) is left entirely unaffected by what is stated in 
sub-S. (2). Moreover, sub-S. (3) (1) of S. 2 says that the 
rules made under sub-S. (1) may further provide for the arrest 
and trial of persons contravening any of the rules. This pro-' 
vision in itself appears to be wide enough to cover r. 130-A 
without any recourse to sub-S. (1). If power is given to make 
rules with regard to the trial does this not imply.power to make 
rules with regard to the custody of the accused pending trial? 
But even if it does not the scope of the general powers confer- 
red by sub-S. (1) remains unaffected. e 

Mr. Bhashyam Aiyangar has is great Stress on S. 14 - 
whichsreads as follows:. 
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z “Saveas otherwise expressly provided by or under this Act, the ordi- 
nary Criminal and Civil Courts shall continue to exercise “Jurisdiction.” 
This section has-been inserted because power is’ given to the 
Provincial Government in Chapter III, which embraces Ss. 8 to 
13, to constitute special tribunals to try offences under the rules 
framed by the Central’ Government by virtue of its powers 
under the Defence of India Act. Special tribunals have not 
heen set up and all offences under the Defence of India Act are 
stil tried in the ordinary Criminal Courts. That does: not, 
however, mean; that trials in the ordinary Criminal Courts are 
not subject to: the ‘special provisions of the Act. S. 3 states 
that a rule made under S. 2, or an order made under such a 
tule, shall have effect notwithstanding anything inconsistent 
therewith is contained in an enactment other than the Defence 
of India Act or in an instrament having effect by virtue of an 
enactment other than the Act. In respect of offences which 
come within the rules framed under the Defence of India Act 
that Act governs all other statutory provisions and therefore 
the provisions of the Code of Criminal Procedure with regard 
to bail do not here apply if r. 130-A is intra vires, which we 
hold it to be. 


It is conceded that in facing the Defence of India Act in 
the statute book the Central Legislature acted within its powers. 
Therefore the Joint Magistrate and the Sessions Judge acted in 
accordance with law in rejecting the petitioner’s application for 
bail. In the first information report and the charge sheet grave 
charges are alleged against the petitioner by a responsible police 
officer and at the stage at which the applications for bail were 
made it was impossible for the Magistrate or the Sessions 
Judge to be satisfied that there were reasonable grounds for 
believing that the petitioner was not guilty of .a contravention 

_of the rules, and that is the position now. Therefore the 
petitioner is not entitled to ask the Court to release him on bail. 
In these circumstances the petition will be dismissed. 


K.S, BE D Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice KING AND MR. JUSTICE LAKSH- 
MANA Rao, 


The Official Receiver of Ramnad Appellani* (Transferee— 


at Madura. plaintiff—2nd petitioner). 
U. 
Sivasuriya Narayanaswami Thevar Respondents (Defendants 
and others. 2 to 8—Respondents 2 fo 
8). 


Limitation Act (IX of 1908), Art. 182, Cl. 5—“Final order”—~Meaning— 
Unregistered execution petition returned with endorsement “direction not 
attended to” —1f “final order”—Such petition re-presented with fresh execu- 
lion petition—I{ to be deemed to be continuation or revival of earlier 
execution petition. 

A final decree for sale on a mortgage was passed on 21st October, 1932, 
and an application for execution was filed in 1933. Notice was ordered but 
the petition was dismissed for non-payment of batta. Another petition filed 
on 23rd August, 1934, by the Official Receiver in whom the estate of the 
decree-holder had vested, was returned on 13th September, 1934, for com- 
plying with certain requirements. After various re-presentations and. 
returns the petition which was unregistered was returned .on 15th January, 
1935 with the endorsement that the directions had not been attended to and it 
was not re-presented till 18th August, 1937, when it was filed along witha 
fresh execution petition. h | 

Held: The order of the 15th January, 1935, is not a “final order.” The 
suspension of the proceedings between 15th January, 1935, and 18th August, 
1937, was due to the act or default of the ‘'decree-holder in not re-presenting 
within a reasonable time the petition returned for rectification, and in the 
circumstances the unregistered petition cannot be deemed to be pending or 
revived. Accordingly the fresh execution petition filed i in 1937 is barred by 
limitation. 


Appeal against the order of the Court of the Subordinate 
Judge of Ramnad at Madura dated 15th September, 1938 and 
made in E. P. No. 72 of 1937 in O. S. No. 8 of 1931. 

T. M. Krishnaswami Aiyar and A. Balasubramania eee 
for Appellant. 

V. Ramaswami Aiyar for Respondents: 

The Court delivered the following 

JupemEnt.—This is an appeal against the decision of the 
Subordinate Judge of Ramnad dismissing E. P. No. 72 of 1937 
as barred by limitation, and declining to revive a prior unregis- 
tered petition for execution returned on 15th January, 1935 for 
compliance with a direction of 29th November, 1934, and re- 


2 
SSS SS eee 


* A; A. O. No. 339.9f 1939.5 >- ` 28th October, 1941. 
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presented along with E. P. No. 72 of 1937 on 18th August, 
1937 with a prayer to revive it if necessary. 


The decree sought to be executed is the final decree for sale 
on a mortgage passed on 21st October, 1932, and an applica- 
tion for execution was filed in 1933 (E. P. No. 19 of 1933). 
Notice was ordered and the petition was dismissed for non-pay- 
ment of batta. The next petition is the unregistered petition, 
and it was filed on 23rd August, 1934. The application was 
rflade by the appellant the Official Receiver in whom the estate 
of the decree-holder had vested, and it was returned on 13th 
September, 1934 with the endorsement: 


“ Affidavits in support of the transfer of the decree and also the vesting 
order should be filed. Sale papers and encumbrance certificate and Union 
tax should be filed. Columns G and H should be revised. Vakil’s fee 


claimed is excessive. Serial number of this petition should be stated in the 
cause title”, 


Two weeks were allowed for complying with the directions, 


and the petition was re-presented on 27th September, with the 
endorsement: 


“ Re-presented—encumbrance certificates have been applied for and not 
received yet. Itis prayed that two weeks’ time may be granted for filing 
the sale papers etc”. 


The petition was returned on 28th September, with an endorse- 
ment that prayer for time should be made by means of an 
application supported by an affidavit, and it was re-presented on 
9th October, with the endorsement: 


“ Re-presented. The vesting order and other main records are reported 
by the Official Receiver to have been sent by him to the High Court and that 
it may take a long time for the High Court to return them. Inasmuch as 
the Official Receiver, a responsible officer of this Honourable Court, has 
made statements in columns D and J about the vesting in him and he being a 
transferee decree-holder, i.e., by operation of law, the filing of any affidavit 
may be dispensed with. The filing of the vesting order may also be dis- 
pensed with for the present. If the defendants deny the vesting then it 
may be ordered to be produced. Vakil’s fee has been claimed as per r. 84 
on page 253 of Vol. I, Civil Rules of Practice on the amount due as shown in 
column G. If it is pointed out how the calculation is wrong, I am ready to 
amendit. Serial number of this petition can be known only after it is 
filed and as soon as itis filed the serial number will be given. As regards 
sale papers, I have since obtained encumbgance certificates. Itmay take 
some time for the original decree-holder to arrange for preparing other sale 


papers—I pray for two weeks’ time for the same and I am PEE an 
appliċation for more time”. 


+ 


An application for time (B.A. No. 401 óf 1934) « was sales filed, 
and time was granted gill 23rd October. The petition was 
re-presented on 23rd October, with the.endorsement, «Complied 
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with and:re-presented”, and it was returned-on 25th ‘October, 
with the endorsement: =": - ss 


“Vakil’s fee on Rs. 19,424 comes to Rs, 170-10-11. Judgment-debtor’s 
interest has not been stated in column, J. As regards the second item, to 
state whether the judgment-debtor has got both warams or melwaram only, 
what is the jama for the village as per account ?” 

Two weeks were allowed for compliance and the petition was 
re-presented on 8th November with the endorsement: 


“Re-presented. The fees portion has been amended. For the rest, the 
Village Munsif of ‘Athiyathur has been addressed by the Official Receiver. 
Since it may take some time for getting the reply, if the execution petition 
is now filed, the information will be given on or before the date fixed for 
notice to defendants.” 


The petition was returned on 13th November, with the andone 
ment: 


“ Direction Number 2 has not been attended to. Time two weeks.” 
And it was re-presented on 27th November, with the endorse- 


ment: 


“ Re-presented—When a letter was written by the Official Receiver of 
Ramnad to the Village Munsif of Athiyathur, asking him to give particulars 
regarding the jama, direction No, 2 and the werams belonging to the defen- 
dants, the said Village Munsif without giving the said particulars, has repor- 
ted that the defendants 1 to 4 have no claim over the second item of property. 
It is therefore necessary that further two weeks’ time should be granted for 
writing to the said Village Munsif again and ascertaining’ the particulars 
regarding jama and waram”, ` 


The petition was verdad on 29th N ovember, with the endorse- 
ment: i 


‘Prayer for time should be moyed by means of an application, supported 
by an affidavit”. 3 


And it was re-presented on 20th December, with the endorse- 
ment: | o ; i 
: l ~“ Re-presented: ` In spite of the Pesi ‘efforts - of the Official Receiver, 
Ramnad, he is not able to, get the information as ‘regards the jama and 
warams, The Official Receiver has no ‘objection for fixing any amount as 
the upset price for the'second item. In these circumstances the petition may 
be filed without the:information as saga the jama andthe warams and 
without any further information”: 


The petition was returned, on 21st, December, with the endorse- 
ment: : | 7 i < = 


s Extension. of time has not been applied for by means of an application 
to re-present this‘on 20th December and the directions ` called for on 25th 


October, have not been‘attended to”. | ey 
And it was a er on uth January, 1935 with- the pendoree: 
ment: oan: A ke z é x” š e 


| ‘*Re-presentedIn view -ofithe. reply.of 20th- December, ‘the: filing of ‘a 
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petition for. extension of time may be excused. The directions of 25th 
October, have been attended to, namely, by amending the vakil’s fee portion 
(vide re-presentation dated 8th November)and by saying that other informa- 
| tion is not available (vide re-presentation of 20th December)” 


The petition was again returned on 15th January, with the 
endorsement that the direction of 29th November had not been 
attended to and it was not re-presented till 18th August, 1937 
when it was filed along with E. P. No. 72 of 1937. 

The present application (E. P. No. 72 of 1937) was filed 
nfore than three years after the dismissal of E. P. No. 19 of 
1933: and it would be barred by limitation unless the order of 
15th January, 1935 on the unregistered petition is the final order 
thereon within the meaning of Cl. 5 of Art. 182 of the Limita- 
tion Act or the unregistered petition filed on 23rd August, 
1934 should be deemed to be pending. The initial question 
therefore is whether the order of 15th January, is a final order 
and as pointed out in Chidambaram v. Murugesam4, in which 


all the previous decisions were considered, the expression ‘final - 


order’ means an order putting an end to the application in res- 
pect of which it is made and not merely the last order in point 
of time. An order requiring the petitioner to do something in 
order ‘that the Court may proceed with his application does not 
even contemplate the end of the execution petition, and the 
unregistered petition in this case was returned on 15th January, 
for attending to the directions of 29th November, that prayer 
for time should be moved by means of an application supported 
by an affidavit. Further action on the petition was contem- 
plated, and the decision in Kandasami Chetti v. Gokuldas 
Madanji &.Co.2, is clearly distinguishable. In that case on an 
application filed in 1932 to transmit the decree to Bombay for 
execution,.an order of transmission was made in August, 1932; 
and another application was filed in February, 1935, to trans- 
mit the decree ‘again to Bombay for execution. The decree 
had not been received from Bombay and the application was 
returned on 27th February, 1935 with the endorsement: Hi 
u Copy ofthe decree has not been received from the High Court, 
Bombay—returned”. i 
The petition was not returned for rethedying any defect nor was 
any action required to be done by the- applicant. Nothing could 
have’ been done ‘until the decree was réceived from Bombay; 


1. ka M.L.J. 671.: LL.R..£1940). Mad. 60. Tea E 
wee, %1941). 1 MLJ. 837. r 


5 
wd i 


Official - 
Receiver of 
Ramnad 


R Gal = 
Narayana- 


swami 
Thevar. 


Official 
Receiver of 
Ramnad 


Di 
Narayana- 
swami 
Thevar. 


1022 THE MADRAS LAW JOURNAL REPORTS. [19044 


and it was held that in the circumstances the only interpretation 
that can reasonably be given to the language was that the Court 
had decided that it would have nothing further to do with the 
application. Such an order would be a final order, but it is 
impossible to give the same interpretation to the order of 15th 
January in this case. The petitioner was required to attend 
to the directions of 29th November, and the order was in no 
sense a final order on the petition. 

The order of 15th January, 1935 is thus of no avail and at 
remains to consider whether the unregistered petition should be 
deemed to be pending. No doubt the petition did conform to 
the requirements of rr. 11 to 14 of O. 21 of the Civil Procedure 
Code but the amount claimed towards vakil’s fees was incorrect 
and the vesting order had not been filed. The petition had to 
be returned on that account, and the sale papers which should 
not properly be called for till a later stage were also required. 
Exception was not taken to this course and the vakil’s fee was 
amended on 8th November, 1934 after further returns. Time 
was requested on 27th November, for furnishing information 
regarding the interest of the judgment-debtor in the second 
item and the petition was returned on 29th November, with the 
endorsement that prayer for time should be moved by means of 
an application supported by an affidavit. The petition was re- 
presented on 20th December, and it was returned on 21st 
December, for attending among other things to the direction, 
regarding the filing of an application for time. The petition 
was re-presented on lith January, with a request to excuse the 


filing of a petition for extension of time and it was returned on 


15th January, with an endorsement that the direction of 29th 
November, had not been attended to. The petition was not re- 
presented thereafter and as pointed out in Chidambaram v. 
Murugesam}, if the petition is returned to the decree-holder for 
some amendment or compliance with some requisition, it is his 
duty to re-present it within the time allowed or to get an exten- 
sion of the time allowed, or to show cause why he should not 
comply with the requisition, or to pursue the matter in some 
way until he gets what can properly be described as the final 
order upon it. If, having réceived back the petition, he takes 
no further action upon it, then he should be treated as if he had 
never put in his petition at all. It is not permissible for a 








e 
1. (1939) 2 M.L.J 671: I.L.R. (1940) Mad. 60 at p. 66. 
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decree-holder to extend the period of limitation by simply fail- 
ing to re-present an execution petition returned for rectification 
and the proper way to deal with such a petition as that is to 
treat it as not having come into existence at all. The suspen- 
sion of the proceedings in such cases is due to the act or default 
of the decree-holder in not re-presenting the petition, and as 
held -in C. R. Naidu v. Venkataswami Naidu}, the petition has 
no judicial existence pending its re-presentation. If it is re-pre- 
sented within time, the date of the original presentation will be 
the date of the execution petition, and thé same position would 
result if it is re-presented late with an application to excuse 
the delay and the delay is excused. It cannot be deemed to be 
pending if it is withheld for an inordinately long period and re- 
presented without any application to execuse delay merely in the 
hope of saving limitation for a fresh application, and we are 
unable to subscribe to the view taken in C. M. S. A. No. 193 of 
1939 that even in such cases the application should be deemed to 
be pending. As pointed out in Krishnamachari v. Chengalraya 
Naidu2, an application returned for complying with certain re- 
quirements and not re-presented within a reasonable time even 
if none was fixed by the Court cannot be held to be,of any 
avail, and no question of improper disposal or illegal 
dismissal arises here as in Krishnamachari v. Chengalraya 


Naidu and C. M. S. A. Nò. 193 of 1939. The unregistered ’ 


petition was returned on 15th January, 1935 for 
compliance with the direction of 29th November, 1934 and 
it was not re-presented till 18th August, 1937 when it was filed 
along with E. P. No. 72 of 1937. . It was. not accompanied by 
any application to excuse the delay nor was the Court requested 
to excuse the delay. The reason for the delay was not even 
stated and execution of the decree was barred by that time. 
The suspension of the proceedings till then was due to the act 
‘ or default of the decree-holder in not re-presenting the petition, 
and the decision in Qamar-ud-din-Ahmad v. Jawahir Lal, is 
not applicable. In the circumstances the unregistered petition 
cannot be deemed to be pending or revived and the decision of 
the Subordinate Judge is correct. + 

The appeal therefore fails and*is dismissed with costs. 

KS. a Appeal dismissed. 


1. (1939) 2 M.L.J. 864 a aT AEA JA ae 
<3. (1905) 15 MLJ 258; $m. 32 LA. 102: LL.R. 27 All. 334 (P.C) 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : :—Mr, Justice VENKATARAMANA Rao. 


Thangathammal .. Appellani* (Petitioner) 
v. : 
Veerama Reddiar ... Respondent (Respondent) 


Civil Procedure Code (V of 1908), S. 73—Rateable distribution —Creditor 
succeeding as heir and legal representative of debtor under Hindu law—- 
Legal effect—Whether entitled to share in rateable distribution of assets 
realised in execution proceedings against him as such representative. e 
~> Where the heir to a deceased person ‘is also a creditor of the estate, he 
may retain out of the assets in his possession the amount of the claim for 
which he cannot sue, his being the hand to receive as well as to pay. The 
principle is founded on common justice and the fact that the heir is a limited 


owner will not make any difference. Nor is there anything in Hindu. law 


which precludes the application of the principle. 

A decree was obtained by T against her brother R.who died subsequently 
leaving T as his heir and representative. Another creditor of R obtained a 
‘decree against T as the heir and representative of R and before assets were 
realised in execution by that'creditor, T applied for rateable distribution in 
respect of the amount due under the decree in her favour, in regard to which 
she had obtained an attachment before judgment which was subsisting on 
the date of the sale in execution by the other creditor and had also applied 
for execution. 

Held, that if R had left assets other than the property which was sold, 
sufficient to satisfy T’s decree T’s claim must be disallowed. But if the only 
asset left was the property which was sold, so. much of the property that 


“would be necessary to satisfy her debt must be deemed to have been appro- 


priated for her debt and only the balance will be available for payment to 


„the other creditor, 


Though T may not be entitled to apply under S. 73 as the decree must be 
deemed to have been satisfied and therefore execution cannot issue, still she 
is entitled to urge her claim under S. 47, Civil Procedure Code, and prevent 


‘the other creditor from appropriating the whole of the sale proceeds for 


satisfaction of his debt. The fact that she has chosen to claim rateable 
distribution should not stand inthe way of her getting the limited relief 
which she has claimed. 

Appeal against the order of the Court of the Subordinate 
Judge of Trichinopoly dated 14th November, 1938 and made in 


‘A. S. No. 50 of 1938 (A. S. No. 361 of 1937 District Court) 
‘preferred against the order of the Court of the District Munsif 
cof Thuraiyur dated 15th October, 1937 and made in E. A. 


No. 404 of 1937 in S. C. S. No. 340 of 1936. 


T. V.. Ramanatha Aiyar and T.S. Venkatarama Atyar for 
Appellant. 


A e- 


K.V. S ashe Aiyangar for’Respondent. | 


5 = 


WE A.A. A..O. No..187 of 1939,:. ©, | °- 26th September, 1941. 
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The Court delivered the following 

JUDGMENT,—This appeal raises a question of some difi- 
culty. The question is whether the appellant is entitled to a 
rateable distribution by virtue of her being the holder of a 
decree in O..S. No. 334 of 1934 on the file of the District 
Munsif of Thuraiyur against one Ramaswami Pillai from and 
out of the sale proceeds of property realised in execution 
of a ‘decree in S. C. S. No. 340: of 1936 on the file of the 
said Court. The said Ramaswami Pillai was the brother of 
‘the appellant. The decree in O. S. No. 334 of 1934 was 
‘obtained by the appellant against the said Ramaswami Pillai 
who died subsequent to the decree, and the appellant became 
his heir and representative. The decree in S. C. S. No. 340 of 
1936 was obtained by the respondent ‘against the appellant as 
the heir and. representative of the said Ramaswami Pillai in 
respect of a debt due by him. The respondent in execution of 
his decree attached the immovable property belonging to Rama- 
swami Pillai) The property was sold and the sale proceeds 
were deposited into Court. The appellant as the decree-holder 
in O. S..No. 334 of 1934 applied for rateable distribution. 
From the affidavit filed by her, it appears that she obtained an 
attachment before judgment of the said property in her suit 
and the said attachment was subsisting on the date of sale. 
-The attachment must therefore have been obtained during the 
lifetime of Ramaswami and after the decree it would enure to 
her benefit under O. 38, r. 11, Civil Procedure Code. She has 
Stated in her affidavit that she filed an execution petition and 
the same was pending on the date of her application for .rate- 
able distribution. The learned District Munsif allowed rateable 
distribution to her; but his order was reversed by the learned 
Subordinate Judge of Trichinopoly. In the course of the order 


the learned Subordinate Judge observes thus: 

“As soon as Ramaswami Pillai died, the petitioner respondent (the 
appellant) became his heir and legal representative. In other words, in the 
decree which the petitioner respondent obtained against Ramaswami Pillai 
she became both the judgment-creditor and the judgment-debtor.The result 
is, I think, a total merger.. «That merger, I think, has taken place as 
soon as Ramaswami Pillai died and he died long before the petitioner res- 
pondent filed the petition E. A. No. 404 of 1937 from which this appeal arose. 
So on the date that petition was filed petitioner's decree was not in existence 
as it had beqome merged long before that date and thereby ceased to exist 
aaa So it follows that she was nôt entitled to apply-for rateable share”. 


This appeal is against the said decision and the question is 


whether the view of thé learned Subordinate Judge is tenable. 
129 


Thangath- 
ammal 
v. 
Veerama 
Reddiar. 


Thangath- | 


ammal 
v. 
Veerama 
Reddiar. 


1026° THE MADRAS LAW JOURNAL REPORTS. [194] 


Mr. Ramanatha Aiyar on behalf of the appellant contends 
that the doctrine of merger on which the lower appellate Court 
relied is not applicable because the appellant, when she succeed- 


ed to the estate of Ramaswami Pillai as his heir, took only a 


limited interest analogous to that of a widow’s interest under 
the Hindu law and further, the doctrine of merger should not 
be allowed to operate when there are.also other creditors of the 
deceased besides the appellant. Mr. K. V. Sesha Aiyangar on 
behalf of the respondent contends that where a debtor argl 
creditor happen to be the same person, the doctrine of merger 


‘will operate and the only remedy of the creditor who succeeds 


as heir to the debtor, if at all, is to file a suit for administration 
and get her rateable share of the debt and the remedy by way 
of rateable distribution is not open to her because the decree 
by reason of the merger was no longer executable. In order to 
test the soundness ofthese contentions it is necessary to’ exa- 
mine the legal effect of a creditor succeeding as heir to his 
debtor under the Hindu law by which the parties are governed. 
Under the Hindu law when a person-dies, his property vests in 
his heir irrespective of his will. But the heir takes the property 
subject to the obligation of paying the debts of the déceased. 
Dealing with the right of an heir under the Mohammadan law 
their Lordships of the Privy Council in Kazim Ali Khan v. 
Sadiq Ali Khan and Jahan Begum v. Sadiq Ali Khant, remark- 
ed thus: 


“That the right of an heir under the Mohammadan law isa share in the 
estate after debts and valid legacies have been provided for is undeniable 


ig ead Ka But in providing that the heir takes a share in the nett estate after 


deduction of the debts of the deceased, the Mohommadan law is in line with 
other laws including the Hindu law”. (Theitalics are mine). 


Therefore’ the debt due to an heir is also one of the debts 


which will have to be deducted in finding out the net 
residue taken by an heir. Can it therefore be said that when 
a Hindu heir to whom the deceased was indebted succeeds to his 
property only the net balance after deduction of such a debt is 


. taken by the heir? Spencer, J., seems to think that only the net 


balance would vest in him (vide the observations in Sami Iyer 


-v. Ramaswami Chetti2.) . In, English law. where the creditor of 


the deceased happens to be his executor, what is known as the 
e ʻa T i 5 f eer e e yu 


eee 
oo 





1. (1938) 2 M.L.J. 210: L.R. 65 I.A. 219: LL.R. 13 Luck. 494 (P.C.). 
2. - (1922) 44 M.L.J. 171-at p. 174. - - . 
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principle of retainer is applied. What is ‘retainer’ is thus 
explained by Cotton, L.J., in In re Compton., Norton v. Comptont: 


“Whatis retainer? Itis this, that an executor having a claim against 
the testator’s estate isnot to be put in a worse position than any other 
creditor, who by suing and obtaining a judgment against the executor could 
obtain priority, while the executor not being able to sue himself could not 
obtain priority. The right of retainer applies to that which the executor has 
in his hands, or which has been paid into Court while he was executor, and 
which but for that payment would have come into his hands. The word 
‘retainer’ speaks for itself. When the personal representative is also a 
er@litor of the estate he may retain out of the assets which he has got in his 
possession, the amount of the claim for which he cannot sue, and when 
money has been paid into Court during the life of the executor, the Court 
does not withdraw from the cxecutor his right in respect of that money. The 
Court treats that payment into Court,as in eet a payment into the execu- 
tor’s own hands.” 


In In re Baker., Nichols v. Baker®, Lindley, L.J., stated the 
origin of-the principle thus: 

“A man cannot sue himself, and out of that the law developed the right 
of an executor to retain a debt due to him from the testator.” 


He further explained it in In re Rhoades., Rhoades Ex parte’ thus: 


“The older common law authorities go far to shew that if an executor 
was a.creditor of his deceased testator and had assets in his hands sufficient 
to pay his debt....such debt was treated as extinguished. Sufficient assets 
to pay his own debt and properly applicable thereto being in the executor’s 
hands, such assets were treated without more as applied by him to such 
payment. Blackstone says-so distinctly. His words are ‘so much as is 
sufficient to answer his own demand is, by operation of law, applied to that 
particular purpose.’ Plowden goes further, and says that the property in the 
assets is changed”. 


On this principle it has been held that if the assets in his hands 
were insufficient to pay his debt he is entitled to retain the 
whole of it in satisfaction of his debt. In English law it is 
also well settled that an executor can assert the right of retai- 
ner until distribution of the estate; it is not. lost even by a 
decree for the administration of assets (1 Sm. and Giff. 415) 
and Lindley, L.J., in In re Rhoades., Rhoades Ex partet, points 
out when a right can be asserted by the executor and when it is 
lost : 


“It is quite plain from these authorities that the executor’s right to 
‘Tetain assets in his hands was, as against him, treated as enforced as soon as 
he‘could properly enforce it. It would be very strange if it were held that 
he had lost'his right because he had. dong nothing to assert itbefore there 
was any occasion todo so. It is only when some one seeks to take assets 
out of the exgcutor’s possession that it becomes necessary for him to assert 
his right of retainer; and, if he asserfs it then, his right must be protected, 


1. (1885) 30 Ch.D. 15 at 49. 2.2 (1890) 44 Ch.D. 262 at 272. 
3. (1890) 2 Q.B. 347 at 352, - - 4. (1890) 2 Q.B. 347 at 353. 
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Sai of course, he has released it or done something.to deprive himself of 
What happened in that case was, the executrix after sila 
a sum of £.1,100 paid the amount to the trustee in bankruptcy. 

The testator was indebted to her in the sum of £.600. It was: 
held that only the balance of £.1,100 less the sum of £.600 vested 
in the trustee in bankruptcy and she was entitled to be paid the 
£.600. The same principle was ‘applied before the Land 


‘Transfer Act to the case of an heir to whom the testator owed 


a specialty debt, the foundation of the rule being that he cannot 
sue himself. (vide the ‘observations of Cotton, LJ.,.in In re 
Tllidge., Davidson v. Illidgel. The question is how far these 
principles can be applied to Hintlu law and whether there is 
anything in that law which precludes the application of those 
principles. In avery early case in Banarsi Das v. Maharani 
Kuar®, a question arose as to the legal effect of one of several. 
joint judgment-debtors acquiring only a partial interest in the 
decree by right of inheritance. It was ‘there held. that the 
effect was not to extinguish the judgment debt in its entirety 
which could only happen if he acquired the whole debt but so 
much only as the judgment-debtor had acquired.- Mahmood, J., 


-in the course of the judgment remarked thus: 


A 

“We are prepared to hold that, when on account of death a-creditor 
becomes heir toa debtor ora debtor: becomes heir to a creditor, and thus. 
the two opposite characters of debtor and creditor’ become united in the 
same person, the obligation to pay money may be regarded as extinguished. 
But this rule, even though applied in its full scope to judgment creditors and 
judgment debtors, falls short of showing that when the debtor inherits the 
rights ‘of only. one of his joint creditors the effect is to extinguish the 
entire judgment-debt, The rule, no ae owes itsoriginto the confusio 
of the Roman Law.” : 
In Kudhai v. Sheo Dayal, ‘the same learned Judge affirmed this. 
principle. The principle of these decisions was followed in 
our. High Court (vide Sami Iyer v. Ramaswami Chetti4, and 
Sankaralingam v. Arumugham®.) In Sami Iyer v.-Ramaswami 
Chetti#, the question arose thus. There’ was a decree for 
mesne profits in favour of the plaintiffs against the first defen- 
dant in the suit out of which the appeal, with which the learned 
Judges were dealing, arose., The first defendant died: subse- 


ve . . eo. KA 


; (1884) 27 Ch..D. 478.at 481.. . 2," (1882) LLR. 5.AIN 27. _ 
. .(1888). I.L.R;, 10 All. 5705 4, (1922) 44 M.L,J. 171. 


a, Ja 3 193 JAMU. 156 :1. L.R. *(1939) Mad. 73, 
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quent to the decree and his mother the second defendant succee- 
ded to his property as his heir. Subsequently the second defen- 
dant surrendered the property to the plaintiffs. During the 
- course of the litigation a person stood surety for the payment 
of the mesne profits and executed a surety bond. The question 
was whether the plaintiffs could recover the amount of the 
mesne profits from the surety. The learned Judges held that 
he could not on the ground that the plaintiffs having become 
the heirs of the first defendant the debt must be deemed to have 
been paid out and extinguished and as the principal obligation 
became extinguished, the surety’s obligation also became extin- 
guished. Venkatasubba Rao, J., in the course of the judgment 
made the following observations: 

“The plaintiffs became the legal representatives of their debtor and they 
were therefore entitled to execute the decree against themselves to the 
extent of his property which had come to their hands and the plaintiffs must 
accordingly be deemed to have obtained satisfaction of their decree. The 
circumstance that the plaintiffs did not actually take out execution against 


themselves and recover the sum in execution is immaterial and I am there- 
fore satisfied that the principal obligation was in this case extinguished.” 


Spencer, J., observed thus: 
“What they must be deemed to have got in succession by the first 


defendant’s untimely death and his mother’s release deed was the balance of 
his estate after wiping out his debt to them.” 


In Sankaralingam v. Arumughami, Venkatasubba Rao, J., had 
to deal with a case where a decree-holder became an heir of 
one of the judgment-debtors. After observing that O. 21, r. 16, 
Civil Procedure Code would not in terms apply, he remarked 
` that the principle which that section would embody was that: 
“.... where the decree-holder’s right and the judgment-debtor’s liabi- 
lity became united in one and the same individual, it stands to reason that 
the decree should be treated as satisfied.” 
But a distinction should be made between a partial and complete 
satisfaction and the decree must only be treated as satisfied pro 
tanto, that is, to the extent of his share. This was the view 
taken in the early Allahabad cases and also in the recent deci- 
sion of that Court reported in Asia Bibi v. Malik Aziz Ahmad?, 
But in a case in Chidambaram Pillai. v. Thangathammails, 
Spencer, J., took the view that where a creditor was a limited 
owner like a Hindu widow there would be no extinguishment. 
In that casf one N died leaving a widow and a daughter. The 


1. (1938) 2 M@L-J..156% I-L.R?,(1939) Mad. 73. 
2. (1931) LL.R. 54 All. 448, 3. (1918) 16 L.W. 678. 
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widow succeeded to the estate of N and she was also a creditor 
of her husband. The widow died subsequently leaving a will 
by which she assigned that debt to the plaintiff. The plaintiff 
brought a suit to recover the amount fromthe daughter who 
succeeded to theestate of her father after the widow’s death. He 
was held entitled. The ground on which the learned Judge put it 
was that the principleof English law of retainer which applies 
to executors would not apply to Hindu widows as such, that 
the question of merger was one of intention and that it was 
not for the advantage of a widow to pay off her stridhanam 
debt out of the income of her husband’s estate as she was 
entitled to enjoy the whole of the income of the estate. 

This principle of retainer could not be considered to be a 
peculiarity of English law. It is founded on a general principle 
of jurisprudence, namely, where it is the same hand that has to 
receive and pay, he cannot sue himself and the law must infer 
satisfaction of the debt on the ground that the debt must be- 
deemed to have been paid from and out of the assets in the hands 
of the representative whether he be the executor or heir. The 
fact that the heir is a limited owner would not make any 
difference in the application of the principle. The principle is 
founded on common justice. In Attorney-General v. Jacksoni, 
Lord Atkin refers to the case of Woodward v. Darcy?, for the 
reason underlying this principle and states thus: 


“The reason for it is to be found in the report in Plowden of the 
opinions of the Judges of both the King’s Bench and the Common Pleas in 
the case of Woodward v. Darcy? given in 1547 after discussion in several . 
previous terms. The explanation is that without the right the executor 
would be bound to pay the other debts of the testator and to leave the testa- 
tor’s debt to himself unpaid”. 


In Woodward v. Darcy%, the scope of the principle is thus ex- 
plained in a passage which in spite of its length I shall quote as 
it is informing and instructive: 


“If the execution of the administration should extinguish the debt, this 
would be derogatory to testaments, and to the souls of testators. To testa- 
ments, for that executors would refuse rather than lose their debts, and 
without an executor a wil! is null and void; and to the souls of testators, for 
thatif the executor takes upgn him the administration, which is an act of 
charity, then thereby the just debt due from the testator tothe executor, 
would remain for ever unpaid, which would be dangerous for the soul of 
the testator. So that such a law would induce a man to omit charity and 


Rt ne 


1. (4932) A.C. 365 ag 370. 
. 2. (1558) 1 Plow. 184:.75 E.R. 282, 
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friendship, or if he did execute it, he would be ungratefully requited with 
the loss of a just debt due to him, and would be forced to pay all the other 
debts of the testator, and to leave the testator’s debt due to himself unpaid. 
But our law is not so unreasonable or uncharitable for the executor may 
retain assets to pay himself, notwithstanding he may not bring an action to 
recover it, for true it is that the action is gone by the act of administration.. 
..-.-But the reason why the action is lost for ever is, because in judgment of 
law he is satisfied before, for if the executor has as much goods in his hands 
as his own debt amounts to, the property of those goods is altered and 
vested in himself, that is, he has them as his own proper goods in satisfaction 
og his debt, and not as executor. So that there is a transmutation of 
property, by the operation of law, without suit and execution, for inasmuch 
as Windham here could not have an action against himself as executor, nor 
have execution against himself as executor, the operation of the law is 
equivalent to a recovery and execution for him, and the property is as 
strongly altered as it could be by recovery and execution. So that the 
reason why the action is gone is, because, he has full satisfaction by the 
alteration of the property. And although the debt was achose in action, yet 
it is not so in him as executor, for his action is totally gone for the reason 
aforesaid, in which respect the chose inaction is become converted into a 
chose in possession and a satisfaction executed. Wherefore Windham 
might well retain goods to satisfy his own debt.” 


No doubt, Wright, J., in In re Gilbert., Ex parte Gilbert, 
doubted whether it was the law that the property in the assets 
was absolutely altered without something showing assent or 
appropriation by the executor. Lindley, L.J., seemed to approve 
of itand Lord Atkin’ in referring to Woodward v. Darcy?, 
did not express any doubt about it. Whether in the case of 
a creditor executor the principle of alteration of property 
should be held to be applicable or not, I donot see why it should 
not be applied to the case of a property vesting in an heir. 
However the basis on which the debt is said to be extinguished 
is clear, that is, so much of the property as is available in his 


hands must be deemed to have been appropriated and only the | 


net balance of the estate must be deemed to have vested in 
him. So that if any other creditor brings a claim for his debt 
he will be entitled to assert the right of retainer and plead the 
creditor can only claim payment from and out of the balance of 
the assets in his hands after deduction of his debt. I do not 
see there is anything in the Hindu law which precludes the 
application of this principle. In fact this principle was applied 
in the Indian decisions referred to above. In Tamis Bano v. 
` Nand Kishore’, dealing with a case of a dower debt Ashworth, 
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J., expressed the view in which Mukerji, J., concurred, that this 
principle would apply to India (vide the observations of 
Ashworth, J., at pages 650 and 651). As remarked in 
Woodward v. Darcyl, it would be unreasonable and uncharita- 
ble that an heir should forego his debt and that the other credi. 
tors should be paid. So far as I am able to see there is noth- 
ing in the Hindu law which says that the moment an heir 
succeeds to his debtor, he foregoes his debt. The appellant in 
this case is entitled to say that it is only the met balance of thè 
sale, proceeds of the house that will be available for the pay- 
ment of the debt of the respondent if the suit property was the 
only property left by the deceased Ramaswami. But she claims 
rateable distribution. The question is can she claim it? In order 
that a decree-holder may claim rateable distribution the 
following requisites are necessary: (1) he must have made an 
application to the Court which holds the assets before their 
receipt for the execution of his decree; (2) it must be a decree 
for the payment of money; (3) it must be against the same 


‘judgment-debtor, and (4) he has not obtained satisfaction of 


it. In this case she has applied for the execution of the decree 
before the receipt of the assets and it is pending. It is a 
decree for payment of money. Though her decree was 
obtained against Ramaswami and the decree of the respondent 
was obtained against her as the legal representative of Rama- 
swami it must be held to be against the same judgment-debtor. 
In regard to the question of satisfaction her case is that no 
satisfaction of the decree has been entered up and the decree 
must be deemed to be subsisting. The contention of Mr. Sesha 
Aiyangar is, though the execution application is still pending, 


“no order can issue thereon because the appellant cannot have 


execution against herself. This again brings in the theory of 
satisfaction because the ground on which execution is denied is 
that she being the same hand to receive and to pay, the debt 
due to her must be deemed to have been paid from and out of 
the assets in her hands and therefore it must be deemed to 
have been satisfied. As pointed out in Williams on Executors 
this remedy arises from the mere operation of law (Volume 
1, 11th edition, page 797). In the language of the learned 
Judges in Woodward v. Darcy}, “the operation of *the law is 
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equivalent to .a recovery and execution.” The question 
whether the decree.has been satisfied is one which ‘has to be 
gone into. If Ramaswami had left assets other than the 
property which was sold sufficient to satisfy the decree debt of 
the appellant, her claim must: be disallowed. But if the 
only asset that he left was the property which was sold, 
so much ofthe property that would be. necessary to 
satisfy..her debt must be deemed to have beer appropriated 
€or her debt and only the balance will be available for payment 
to the respondent. Though the contention of Mr. Sesha 
Aiyangar may be right in so far as S. 73 may not apply because 
“ the decree must be held to have been satisfied and therefore 
exectition cannot issue, still she is entitled to urge her claim 
under S. 47, Civil Procedure Code and prevent the respondent 


from appropriating the whole of the sale proceeds for satisfaction 


of his debt. The fact that she has chosen to claim rateable 
distribution should not stand in the way of her getting this 
limited relief which she has claimed. In this connection I would 
like to refer to Veerasokkaraju v. Papiah! which appears to me 
to be a case in point. The facts in that case were as follows: 
A succeeded to the property of his mother B. C, a creditor of 
B, obtained a decree against: 4 for the amount payable from and 
out of the assets of the mother in his hands. C then attached 


in execution of his decree certain jewels in the possession of A. 


A admitted liability of the jewels to attachment but claimed a 
lien onthe sale proceeds of the, jewels to the extent of Rs. 1, 562; 
Rs. 361 paid by him to redeem two of the jewels which had 
been pledged by the mother; Rs. 110 lent to the mother for re- 
making jewel No. 11; Rs. 1,091 paid by him in discharge of 
debts contracted by the mother. The District Judge took the 
view that 4’s contention that the assets in his hands must be 
taken to be what was left after he had satished his own claims 


against the mother’s estate was unsound and he therefore dis-: 


allowed the claim. On appeal Subrahmania Aiyar, J., and 
Davies, J., held that. A was entitled to be paid out of the sale 
proceeds the sums which he proves,he is entitled to. In-regard 
to the debt owing to him they rematked thus: 


"Tn EE to thé Rs."110 said to have been advanced to the niother in her 
lifetime the*appellant 4 hasa tight to pay himself out of the assets as he 
cannot sue himself” (The italics are mine). ih 
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It will thus be seen that the learned Judges in that case applied. 
the principle of retainer’ They set aside the order of the 
District Judge and remanded the case for enquiry as to whether 
A in fact discharged: the debt of the mother and if so, to what 
extent. Therefore, if the ratio decidendi of this case were to 
be applied to the present case, it follows that the appellant 
could have justly claimed that the amount payable to her under 
the decree should be paid first out of the sale proceeds and the 


. balance only should be available for the respondent’s decree. Ite 


was open to her to prefer this claim under S. 47, Civil Procedure 
Code, being a party tothe decree. Since she has chosen only 
to ask for a rateable distribution, her claim to this limited ex- 
tent is perfectly justified. But before a rateable distribution can 
be ordered, an enquiry must be held as to whether Ramaswami 
left any other estate besides the property that has been sold, so 
that if it is found that there were other assets of the judgment- 
debtor which would covér the value of the appellant’s debt, to 
that extent it must be deemed to be satisfied and only for.the 
balance she could claim rateable distribution; if there were no 
other assets of the judgment-debtor, she must be allowed to 
participate in the sale proceeds along with the respondent. 

I therefore set aside the decision of the learned Subordi- 
nate Judge and remand the petition of the appellant to the 
learned District Munsif of Thuraiyur for disposal in the light 
of the observations contained in this judgment. I direct each 
party to bear his or her costs throughout. Leave to appeal 
refused. i >. 

K.S. E ~ Appeal allowed. 


feel 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justice HORWILL. 


The President, Panchayat Board, Petitioner*- (Complainant) 
-Mangalagiri, © : 

Bommala Kotayya and others .. Respondents (Accused). 

Madras Local Boards Act (ŽI Vof 1920), S. 159—Power of president of 

Local Board to require owner or occupier of premises. to, remove encroach- 

ments. h : . : A Tat sect e toe ; . 

“4 Cr. R. C. Nos, 317, 318 and335 of 1041 L La 
“Cri. R. P. Nos. $01, 302 and 318 of 1941.“ .,” 19th August, 1941. 
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The application of S. 159 of the Madras Local Boards Act, which 
empowers the president of the Local Board to require the owner or occupier 
of any premises to remove an encroachment, does not depend upon the extent 
to which such encroachment is objectionable. A person who refuses to obey 
the president’s order to remove an encroachment makes himself liable toa 
fine by a Criminal Court under S. 207 (1). The fact that the president of the 
Board and the person making the encroachment may belong to opposite 


factions in the Board is irrelevant. 
Petitions under Ss. 435 and 439 of the Criminal Proce- 


dure Code, 1898 praying that the High Court will be pleased to 
wevise the judgments of the Court of the Sub-Magistrate of 
Mangalagiri dated 30th November, 1940 and passed in C. C. 
Nos. 629, 634 and 627 of 1940 respectively. 

S. Vepa and J. Krishnamurthi for Petitioner. 

Respondents not represented. 

The Public Prosecutor for the Crown. 

The Court made the following 

ORDER. —Three revision petitions have been filed by the 
President of the Panchayat Board, Mangalagiri, against the 
order of acquittal of the Sub-Magistrate of Mangalagiri of 
three persons alleged to have encroached upon the lands of the 
Panchayat Board. 

In two out of the three cases, the accused admitted the 
encroachment, and yet the Magistrate refused to finethem. The 
reasons he gave for his order were that the Panchayat Board 
had not proved that the encroachment was objectionable and 
that it was “an instance of local influences and factions playing 
a large part with the Local Boards.” The learned Magistrate 
has entirely misconceived the scope of the sections of the 
Madras Local Boards Act relating to encroachments. The 
application of S. 159, which empowers the president of the 


Local, Board to require the owner or occupier of any premises to’ 
remove an encroachment, does not depend upon the extent to. 


which such encroachment is objectionable. The president has a 
right to have the encroachment removed; and if the person who 
encroaches upon the land of the panchayat refuses to obey the 
president’s order, hemakes himself liable to a fine by a criminal 
Court. The learned Magistrate should therefore have taken 
action under S. 207 (1) and puiished the offenders. 

The fact that the president of the Board and the person 
making the encroachment are. ‘of opposite factions in the 


panchayat, even if true, is irrelevant. - The powers of the presi- 
dent are none the less because he dislikesithe person maang the 


encroachment. Ma. 
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The proper course for the Panchayat Board to have adopt- 
ed was to have moved the District Magistrate to prefer a Crown 
appeal. This Court, except under very special circumstances, 
does not interfere ‘in revision with an order of acquittal. 
understand that the Panchayat Board will be satisfied if the 
order of this Court makes it clear that a person making an en- 
croachment is liable to punishment whether he belongs to the 
faction opposed to the president or not and whether the Court 
thinks the encroachment objectionable or otherwise. 

. The revision petitions are dismissed. 
K.S. , Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice HORWILL. l 


A. V. Srinivasalu Reddiar .. Petitioner* (1st Counter- 
Petitioner. 

_ Criminal Procedure Code (V of 1898), S. 112—Scope—Supplementary 

order—Validity, 

A preliminary order under S. 112, Criminal Procedure Code was issued 
calling upon the petitioner and others to show cause why they should not be 
bound over to keep the peace for a period of twelve months, and ten 
instances were cited of acts which tended to show that it was necessary to 
bind them over. The Magistrate began the enquiry and after one witness 
had been examinéd in chief, the police represented that even after the 
institution of thé proceedings, the petitioner and others had committed a 
number of other misdeeds which showed that it was. necessary to bind them 
over. The police therefore asked the Court to pass a supplementary order 
under S. 112. 

Held, that the Court can take notice of what had taken place after the 
institution of proceedings of this nature and a. supplementary order under 
S. 112 can validly be issued. 

"Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, 1898, praying that the High Court will be pleased to revise 
the order of the Court of the Sub-Divisional Magistrate of 


Tindivanam dated 28th April, 1941, and made in M. C. No. 88 
of 1940. 

V.T. Rangaswani Aiyangar and E. V. Sundara Reddi 
for Petitioner. 

The Public Prosecutor for me Crown. 

The Court made the following 

OrRpDER.—A preliminary. order under S. 112, Criminal 
Procedure Code, was issued by, the Joint Magistrate, of Tindi- 
vanam calling upon the petitioner and eight othefs to show 
er ee ei D a Aa ee a 


* No. 488 of 19419 - - e 23rd September, 1941. 
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. cause why they should not be bound over to keep the peace for 
a period of twelve months, and ten instances were cited of acts 
which tended to show that it was necessary to bind them over. 
The Magistrate began the enquiry; and after one. witness had 
been examined in chief, the police represented to the Court that 
even after the institution of the proceedings the petitioner and 
the others had committed a number of other misdeeds which 
also showed that it was necessary to bind them over. The 
folice therefore asked the Court to pass’a supplementary order 
under S; 112. The Joint Magistrate acceded to the request of 
the police and the question that arises in revision is whether 
that practice is illegal or objectionable. 


. It would be unfortunate if a Court could not take judicial 
notice of what had taken place after the institution of 
proceedings of this nature; for the behaviour of a person who 
was subject to these proceedings after the institution of the 
proceedings is a very relevant factor to help the Court to 
determine what order it should pass. The behaviour and 
action of the person against whom a notice under S. 112 has 
been issued may be stich as to lead the Magistrate to conclude 
that even though his behaviour before the. issue of the notice 
had been reprehensible, yet in view of the evidence of his good 
intentions and good behaviour since the institution of the 
proceedings, it was not necessary to bind him over. If, on the 
other hand, the subsequent conduct of such a person indicates 
that despite the existence of these proceedings and his having 
been called upon to show cause why he should not be bound 
over to keep the peace and be of good behaviour, he continues 
to flout the law and to commit illegal acts, it would seem 


most desirable that the Court should take notice of this and be . 
influenced by it in framing its final order. Admittedly, there | 


is nothing in the Code which prohibits the issuing of a supple- 
mentary order under S. 112; and it can be open to no objec- 


tion that I can think of. The persons affected by the second — 


notice should, of course, have sufficient time to consider it, and 
such time has been given to the petitioner in this case. 
: h Ha ; 


1 do not consider that the petitioner is in any way aggrie- 


yed, The*petition is accordingly dismissed. 
K.S. - Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice HORWILL. 


Namberumal Naidu .. Petitioner* (Complainant)* 
D. 

Muthukalathi Mudali .. Respondent (Accused). 
Namberu- Criminal Procedure Code (V of 1898) S.250—Order for compensation 
Re against complainant—Failure to call upon him to show cause why he should 
= H not pay compensation and to record reasons for directing compensation to be 
Muthu- paid by complainant—E fect. . 
Rh AT S. 250 of the Criminal Procedure Code requires that the Magistrate 
{uda a should, if he considers a case to be false, frivolous or vexatious, call upon the 


complainant to show cause why he should not pay compensation. It is neces- 
< sary under S. 250 (2) that the Magistrate should at least indicate in his judg- 
ment that he asked the complainant the requisite questions and he should set 
out the explanation which the complainant gave and say whether he thought 
the explanation satisfactory and if so, why. An order for payment of 
compensation cannot be sustained if the Magistrate has not complied with 
these requirements. 
Petition under Ss. 435 and 439 of the Criminal Procedure 


Code, 1898, praying that the High Court will be pleased to revise 
the order of the Court of the Joint Magistrate of Tirupattur 
dated 17th March, 1941 and passed in C. C. No. 17 of 1941, 

V.T. Rangaswami Aiyangar for Petitioner. 

Respondent not represented. l 

The Public Prosecutor for the Crown. 

The Court made the following 

OrDER.—The accused in C. C. No. 17 of 1941 on the file 
of the Joint Magistrate of Tirupattur was charged under S. 409, 
Indian Penal Code, with misappropriating amounts paid to him 
as Village Munsif by the petitioner as kist. In passing an order 


of discharge the Joint Magistrate wrote: 

“I find that P.W, 1 (petitioner) has not only failed to prove the 
charges but also admitted in effect that they are false, frivolous, and vexa- 
tious. I therefore discharge the accused under S. 253 (1) of the Criminal 
Procedure Code and direct that P.W. 1 shall pay the accused a compensation 
of Rs. 30.” 

4 The only guestion that arises is whether the Joint Magistrate 
- has complied with the provisions of S. 250, Criminal Procedure 
Code, which requires of him that if he considers the case to be 
false, frivolous or vexatious, he should call upon the complainant 
to show cause why he should nôt pay compensation. Sub-S. (2) 

* requires that: > 6 l 
“The Magistrate shall record and consider any cause which such com- 





e i * Cri. R. C. No. 417 of 1941. ° e 23rd September, 1941. 
: (Cri. R. P. No. 394 of 1941). 
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plainant ..... may show, and if he is satisfied that the accusation was 
false and_ either frivolous or vexatious may, for reasons to be recorded, 
direct that compensation . . . . be paid by such complainant.” 


Counsel on both sides have been through the records and . they 
have found nothing there which suggests that the learned Joint 
Magistrate asked the questions and made the record that he 
was required to under sub-Ss. land 2 of S. 250, Criminal 
Procedure Code. I-do not think it-necessary to-go as far as 
Mr. Justice Baguley did in The King v. Maung Thoung Shwe’, 
ind in Ma E M yaing v. The King?, and say that the actual 
words used by the complainant should be recorded separately as 
in the case of an accused under S. 342, Criminal Procedure Code. 
It is however necessary that ‘the Magistrate should at least 
indicate in his judgment that he asked the requisite questions 
and he should set out the explanation the complainant gave and 
say whether he thought the explanation satisfactory, and if so, 
why. In most cases, the complainant says nothing more than 
that the evidence let in is true. Even in such a simple case as 
that, the Magistrate should note in his judgment that the com- 
plainant had no’explanation to offer. For the above reasons, it 
is necessary to set aside the order of compensation; and as it is 
unlikely that the Magistrate would remember after the lapse of 
more than six months exactly what he asked the complainant 
and what the complainant said in reply, it would be necessary, 
if remand were ordered, for the Magistrate to question the com- 
plainant afresh; but in the circumstances, I do not think such a 
step is necessary in view of the fact that the complainant admit- 
tedly had a receipt for the money which he says he paid. The 
Magistrate seems to have accepted the evidence of the karnam 
and the statement of the accused that it was customary to grant 
the ryots receipts in advance which would serveas a kind of 
demand notice. I find it difficult to believe that such a dange- 
Tous practice exists. Without therefore disagreeing with the 
finding which led to the discharge of the accused, I think that 
the nature of the evidence makes it unnecessary to remand the 
matter for fresh consideration. 

“The order of compensation is’. set’ aside and the money 
which, 1 understand, is in the Joiat Magistrate’s Court, should 
be refunded. A; 4 

K.S.” : PS Petition allowed. 


Se 
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IN THE ‘HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice HORWILL. 


The Public Prosecutor . .. Appellant 
Krishnaswami for Sundaram ; 
Aiyangar .. Respondent ENE ). 
Public - Motor Vehicles Act a V of 1939), Ss. 3 and 112-—-Expiry of driving licence 
Prosecutor and renewal after ten days as from date of trang without licence 
Krishna- in the interval—O fence. ; e 
swami. The accused’s driving licence had aia on 10th Deceuber 1940, and on 
š 12th December, 1940, an accident occurred in which the accused ran over and 


killed a child. Heat once applied fora renewal] of his licence which was 
granted. In a prosecution for driving without licence it was contended that 
the subsequent renewal dated back to the' 10th December and that therefore 


the accused must be deemed to have had an effective licence at the time 
of the accident. 


Held, that the siaga cannot be regarded as a ee to infringe at 
pleasure another provision of the Act or as a grant of pardon by the licencing 
authority to one who has broken the law. The accused having contra- 


vened the provisions of S. 3 of the Motor Vehicles Act thereby committed an 
offence under S. 112 of the Act. 


Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondent (accused) 
by the Court of the City First Class Magistrate, Madura, in 
C. A., No. 15 of 1941 on his file (C. C. No.-63 of 1941, Sub 
Magistrate’s Court, Madura Town). 
Appellant in person. 
K. V. Sesha Aiyangar and N. S. Mani for Respondent. 
The Court delivered the following 
JupgmEeNnt.—The accused’s licence for driving a car 
expired on the 10th December, 1940. On-the 12th December, 
1940, an. unfortunate accident occurred in which the accused 
ran’ over and killed a child. He at once applied for a renewal 
of his licence, which was granted. He was subsequently pro-. 
secuted for driving without a licence and was convicted by the 
Sub-Magistrate, Madura Town, because on the date on which 
e the accident occurred he had no effective licence. The matter. 
was taken in appeal to the First Class Magistrate of Madura, 
who set aside the convictioh and acquitted the accused on the ` 
grount! that the subsequent renewal dated’ back to the 10tk. 
December, 1940, and that the accused must therefore be deemed’ 
to have had an effective licence on the 12th December, 1940. 


< | #Grl. Appeal No. 415 of 1941. SO. 18th October; 1041.) 
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As the licence of the accused expired on the 10th December, 
1940, and he had no licence on the 12th December, 1940, he 


contravened the provisions of S. 3 (1) of Act IV of 1939, - 


which says that no person shall drive a motor vehicle without 
an effective licence. It is difficult to see how anything that the 
accused did after that date can cancel the offence committed 
before he obtained a renewal. S. 11 is however said to have that 
remarkable effect. 5. 11 (1) gives a licensing authority power to 
renew a licence. Sub-S. (2) sets out the method to be adopted 
for obtaining a renewal. Sub-S. (3) deals with the fiscal 
aspect of the application for renewal and states that the fee for 
the renewal ofa licence, if the application is made previous to 
or within fifteen days subsequent to the date of the expiration 
of the licence shall be three rupees; if after that date, five 
rupees. It is argued that sub-S. (3) of S. 11 gives fifteen days 
of grace within which period it is unnecessary to apply for a 
licence. It is difficult however to accept that argument, because, 
firstly, this sub-section deals only with the amount to be paid 
for a renewal of a licence and, secondly, the fifteen days is 
merely the period within which the renewal fee is limited to 
three rupees. A person is at liberty to apply fora renewal of 
his licence not merely within fifteen days but at any time 
subsequent to the expiry of the licence, with the proviso that if 
he makes his application beyond fifteen days after the expiration 
of the period of the licence he has to pay five rupees instead of 
three rupees. There is no limit at all set to the period within 
which he need apply for a renewal of the licence; so that if the 
argument of Mr. Sesha Aiyangar is sound, there is an un- 
limited period of grace within which a person can apply for a 
renewal of a licence; and no person could ever be convicted for 
offending against S. 3 (1) of the Act, unless the licensing 
authority became aware that the applicant had been driving 
without a licence and refused to renew the licence on that 
ground. The argument of the learned advocate for the res- 
pondent is based on the fact that when a licence is renewed, it 
dates back to the date of the expiry of the old licence. The 
reason for that is presumably that if a person wishes to have 
the benefit of a renewal, with its ‘lower fee and absence-of 


formalities, he must be prepared to pay from the date of expiry, | 


of the old licence. A renewal cannot be regarded as a licence 
to infringe at pleasure ayother provision of the Act or asa 
grant of pardon by the licensing authority to one who has 
131 
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broken the law. - This sub-section nevertheless sérves a real 
need; because it does not force a person who desires a renewal 
to do so at once if he has no intention of driving for some 
time. 

I am therefore satisfied that the accused contravened the 
provisions of S. 3 of Act IV of 1939, and thereby committed 
an offence punishable. under .S. 112 of the Act. The order of 
acquittal is consequently set aside and the accused convicted. 

The accused has been holding a driver’s licence fof_a 
large number of years. He says that in the past he has always 
taken great care to apply for a renewal of his licence before 
the term has expired and that by inadvertence he had not 
noticed that the term for which the licence was effective had 
expired. I see no reason to doubt the truth of these statements; 
and so I think it will be sufficient under the circumstances if 
the accused is given a nominal sentence and oaderee to pay a 
fine of one rupee. 

K. S. : Order of acquittal set aside. 


— — 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE HORWILL. 


Syed Murthuza Sahib ... Petitioner* (Accused) 


Madras Local Boards Act (XIV of 1920) S. 160 (3)—Lease of site— 
Notice to quit after expiry of period of lease purporting to be one under 
S. 159 (1) instead of Wan 164 (2)—Lessee disregarding the notice—If 
offence. 

A lessee froma Local Board of : a road side site on which he constructed 
a small shed did not quit the land at the end of the period of the lease and 
so a notice was sent to him purporting to be one under S. 159 (1) requiring 
him to remove the shed within a fortnight and: threatening in default 
proceedings under the Local Boards Act. He ignored the notice and a pro- 
secution was instituted for an offence punishable under S. 159 (1) read with 
S. 207 (1) (a) and (c) of the Local Boards Act. : 

' Held, that though the notice did not purport to bea notice under the 
appropriate S. 164 (2) but one under S.159 (1), the notice had made very 
clear what was required of the petitioner and he was accordingly guilty of . 
the offence of disregarding a ‘awful notice of the President. 


` Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, 1898, praying that the High Court will be pleased to 
revise the judgment of the Court of the Joint Magistrate of 
Tindivanam dated 24th December, 1940, and pagsed i in C. A, 








J * Cr. R. C. No. 323 of 194. ` a a. 
: (Cr. R. P..No. 307 of 19419) |, re 3rd October, 1941, , 
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No: 76 of 1940 preferred against the judgment of the Court 
of the Second Class Magistrate, Tindivanam dated 25th 
November, 1940 and passed in C. C. No. 1354 of 1940. 

M. S. Venkatarama Aiyar for Petitioner. 

The Public Prosecutor on behalf of the Crown. 
- . The Court made the following ` 

Orper:—The petitioner was granted a lease under S. 160 
(3) of the Local Boards Act for a period of one year to use a 
roagl side site of 1 or 2 cents to sell his wares, and in it he 
constructed a small shed. He did not quit the land at the end 
of the period of the lease and so a notice was sent to him, 
purporting to be one under S. 159 (1), requiring him to 
remove the shed which was on the 1 or 2cents in Survey No. 
851 of the Local Fund road and threatening that unless he 
removed the encroachment within a fortnight from the date of 
service of that notice further proceedings under the Act would 
be taken against him. He ignored this notice; and so the 
present case was instituted against him. He has been charged 
with having committed an offence punishable under S. 159 (1), 
read with S. 207 (1) (a) and (c) of the Madras Local 
Boards Act. He was sentenced to pay a fine.of Rs. 25'and his 
conviction and sentence were upheld on appeal by the Joint 
Magistrate of Tindivanam. l 

It is fairly clear that the petitioner did not contravene the 
provisions of S. 159.(1). S. 159 (1) permits the president 
of a Local Board to issue a notice to the owner or occupier of 
any premises to remove or alter any projection, encroachment, 
or. obstruction situated against or in front of such premises. 
This sub-section governs the extension or projection of a pre- 
mises over or into a public road and not the erection of some 
structure independently of any existing premises. The very, 
foundation: for this sub-section is the existence of -premises 
which have been extended into a public road. 

‘Notice should have gone to the petitioner under S. 164 (2) 
and not under S. 159 (1). S. 164 (1) makes liable for 
payment of a penalty any person who occupies any land set 
apart for any public purpose .without¢the previous sanction of 
the Local Board. The petitioner ‘entered into possession vf 
this land with the sanction of the Local Board; but he however 
continued in ‘possession without’ the sanction’ óf the Local 


Board. It is argued thgt continuing in possession is not 


occupying. Oécupying a land means “being on the land” and 


Murthuza 
Sahib, 
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therefore includes continuing in possession as well as entering 


intó-possession. As the petitioner did not obtain the previous 


sanction of the Local-Board to occupy that land during the. 


period in question, he is liable to a penalty under S. 164 (1). 

S. 164 (2) empowers the president to issue notice to such 
a person as is referred to in S. 164 (1). Ifa person occupying 
the land disregards the notice under S. 164 (2), then he becomes 
liable under S. 207 (1) (a) for contravening the provisions of 
one of the sections specified in the first column of Schedgile 


VIII. Schedule VIII makes express mention of S. 164 (2). It. 


was argued by the learned Public Prosecutor that S. 160 (6) 
would also apply. I do not think it would. Ss. 160 (1) and 160 
(2) refer to licences and S. 160, (3) to a lease. S. 160 (6) 
mentions only licences and not leases. There is a great. diffe- 
rence between a licence and a lease, a licence being merely a 
permission whereas a lease conveys certain legal rights over: 
the land to the lessee. While, however, S. 160 (6) gives the 


president of the Local Board the power to remove buildings. 


and recover the costs for doing so from the owners, it does not 
create a punishable offence. l 

It is next argued for the petitioner that even though the 
petitioner was wrong in continuing in possession after the 
expiry of the lease, he did not commit a punishable offence by 
doing so, because the notice issued to him was a faulty one. 


What is punished, it is argued, is not the continuing in posses-- 
sion but the disobedience of a notice, and that if a notice is not: | 
a proper one then the disobedience of it cannot be an offence.. 
It is true that the notice that was sent to the petitioner did not: 


purport to be a notice under S. 164 (2), but one under S. 159. 


(1), but I do not think that this makes any material difference,: 


because the notice made it very clear what was required of the 
petitioner. He was ordered to remove the shed which he had. 


been permitted to put up under the licence that was previously’ 


granted to him and he knew that the president. had power to 


order the removal of such shed and he knew that he was: 


wrongfully in possession of that plot of land. By disobeying 


the lawful notice of the president, even though it was labelled: 


S.2159 (1) and not S. 164 (2), the petitioner committed an 
offence.. ee a ene 

| L therefore find no sufficient ‘reason for interfering in 
reyision. The petition is dismissed. `- 
_» KS. 





. Petition dismissed. ; 


. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR&. Justice HORWILL. 
‘Swaminatha Aiyar ... Petitioner* (Accused) 


Madras General Sales Tax Act (IX of 1939), S. 15 (a)—Failure to 
submit return—If should be “wilful” to constitute an offence. 


To constitute an offence under S. 15 (a) of the General Sales Tax Act 
the failure to send a return need not be “wilful”. The word “wilfully” in the 
section does not govern the second part of the sub-section. 

e Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, 1898, praying that the High Court will be pleased to 
revise the judgment of the Court of the Joint Magistrate of 


Kumbakonam dated 18th December, 1940 and passed in C. C. 
No. 199 of 1940. l 


. N. Rajagopala Atyangar for Petitioner. 


A. S.: Sivakaminathan for the Public: Prosecutor for 
the Crown. 


The Court made the following 


OrpER.—The petitioner has been convicted by the Joint 


Magistrate of Kumbakonam of an offence punishable under | 


S. 15 of the Sales Tax Act in failing to submit a return as re- 
quired by the provisions of the Act and the rules made there- 
under, and he has been sentenced to a fine of Rs. 50. 


The petitioner deals in hand-woven cloth on which, accor- 
ding to S. 5 of the Act, he is exempted from the taxation 
laid down in S. 3. Under the rules in force at the time when 
the petitioner is.said to have committed this offence, it.was 


however necessary for him: to get a licence for selling even 


hand-woven articles. As he was already in possession of a 
licence under the. Sale of Cloth Act of 1937, all that was 
necessary’ for him to do:was to take that licence to the asses- 
sing authority and get an endorsement on it. He failed to do 
so. Since that date the Government have ordered that it is 


‘not necéssary for persons selling only hand-woven material to 
obtain a licence. 7 


It is coritended ` that S. 1s does not apply to the petitioner 
because the petitioner did not know what the rules under thé 
Act were andhis failure. to submit a return was not wilful. 





` * Crl, R, C; No. 338 of 1941. ° er 
(CrL R, P. No. 321 of 1941). - -=-= 23rd September, 1941. 
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S. 15 (a) runs as follows :— 

“ Any person who wilfully submits an untrue return or fails to sitmit 
a return as required by the provisions of this Act..... shall.... be 
liable to a fine... .. - 
It is argued that the word ‘wilfully’ governs the second 
part of the sub-section as well as the first. If this were so, 
then very few persons could be made liable for failing to take 
out a licence, because every person would naturally plead that he 
didnot know what was written in the Act or in the rules, Every 
person is supposed to know what the law is; and if he fail to 
act in accordance with the law, then he has to suffer the 
consequences. A person might inadvertently send in a return 
which was not strictly correct; but he would not be punished 
for that if the mistake was due to some error in arithmetic or 
some cause which did not amount to a ‘wilful act’ in contraven- 
tion of the rules. As the rules in force at: the time required 
the petitioner to submit a return (see r. 6), the petitioner 
was guilty of the offence of which he was charged. 

Although the petitioner contravened the provisions of the 

law, it would have been unnecessary for him to have submitted 


a return if he had taken out a licence; because he had nothing 


to enter in the return. If he had taken out a licence, then I 
think S. 90 of the Indian Penal Code would have covered this 
offence aiid he would have been entitled to an acquittal; bit as 
he did not take out a licence, he was bound to submit.a return, 

It has been pointed out that in the Tamil translation ‘of the 
Act it is said that a return need only be sent in if the annual 
turnover exceeds Rs. 20,000. : As the annual turnover of the 
petitioner is only Rs. 11,000, it is argued that he was entitled to 


rely on the Government translation of the Act and that there- 


fore he committed no offence.. There might have been some 
ground for the argument if the accused'had put that forward in 
the lower Court; but the discovery of the Tamil translation 
seems to have been the act of his -counsel rather than of the 
accused himself: The actual Act gives Rs. 10, no as Te limit’ 
below which a return is unnecessary. 

_ As the offence of the petitioner was only a technical one and 
he would not have been liabte for any taxation if he had taken 
out a bee ee is not now necessary—I , reduce the fine 
from Rs. 50 to Rs. 5. The excess fine paid \ will be. refunded. 
K.S. . taii — | Fine reduced. 


slat ERT eL, hae Sh 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
“PRESENT :—MR. Justice HoRWILL, 


Indukuri Suryanarayana Raju (died) Petitioners* (Petitioner 
and others. and nil) 
v. 
Indukuri Viswanadharaju and others |.. Respondents (Counter 
_ Petitioners 2, 4 and 
16). 
Criminal Procedure Code (V of 1898), Ss. 145, 435 and 561-A—Scope— 


Revision application against order under S.145—Death of petitioner—Power 
to bring on record legal representative—W hen to be exercised. 


In 1923, S. 435 of the Criminal Procedure'Code, was extended to procee- 
dings under Chapter XII and S. 561-A was enacted. As S. 435 was made to 
apply to Chapter XII also, from the date of the amendment the High Court 
in dealing with revision applications against orders under S. 145 of the 
Criminal Procedure Code, had the wide powers of an appellate Court instead 
of the restricted powers conferred under S.150f the Charter Act which 
governed such proceedings before the amendment. Further S. 561-A too gave 
very wide additional powers to the High Court by preserving its inherent 
power to prevent abuse of the process of any Court or otherwise to secure 
the ends of justice. Accordingly where pending a revision petition against an 
order under S. 145.0f the Criminal Procedure Code, the petitioner dies, the 
Court has ample power to bring his legal representatives on record if the 
ends of justice require it. 


Allurt Subbaraju-v. Alluri Rambhadra Raju, (1916) 4L.W. 440, distin- 
guished, ` 


Petition under Ss. 435 and 439 of the Criminal Procedure 
Code, 1898, praying that the High Court will be pleased to 
revise the order of the Court of the Sub-Divisional Magistrate 
of Bhimavaram dated.3rd March, 1941 and made in M. C. No. 
43 of 1940. 

K. S. Jayarama Aiyar and G. Gopalaswami for Petitioners. 

V.V. Srinivasa Aiyangar for K. Venkatarama Raju and 
S. Vepa and J. Krishnamurthi for Respondents. 

K. Venkataraghavachariar for The Public Prosecutor for 
the Crown. 

The Court made the following : 

ORDER, —In a dispute between one Suryanarayana Raju, 
who originally filed this criminal revision petition, and a large 
number of counter-petitioners, the Syb-Divisional Magistrate 
of Bhimavaram passed an order that certain items of property: 


should be retained i in the possession. of the counter-petitioners,. 


and the petitioner was prohibited from interfering with their 





* Cr; R. C. No. 282 of 19414 i ne NAH í ` 
(Cr. R. P. No. 268 of 1941). ... - | 1: 3 16th September, 1941. 
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enjoyment. After the filing of this petition, Suryanarayana 
Raju died;. and his wife and sister were brought on record as 
his legal representatives. ‘Mr. Jayarama Aiyar for the peti- 
tioners argues that the order of the lower Court is not only a 
travesty of justice but'also a gross abuse of the powers of the 
Court. In particular,.he says.that none of the facts stated by 
the counter-petitioners was satisfactorily proved and that in any 
event the Magistrate did not give a finding as to possession on 
the date of the preliminary order. 

. A preliminary objection was raised by Mr. V. V. Srinivasa 
Aiyangar that this Court had no jurisdiction to bring on record 
the legal representatives of the man who filed this petition; and 
he has quoted Alluri Subbaraju v. Alluri Rambhadra Rajut, 
where it was held that S. 145 (7), which- permitted Magistrates 
to continue their enquiry despite the death of any of the parties, 
applies only to the proceedings of the Magistrates’ Court and 
not to this Court in revision. The learned Judges said that they 
had been shown no authority for the extension of the purview 
of S. 145 (7) to other proceedings, such as the proceedings 
before them under the Charter Act. That revision petition had 
to be filed under the Charter Act; because at the time that case 
was decided, S. 435, Criminal Procedure Code did not apply to 
proceedings under Chapter XII of the Criminal Procedure Code. 
In: 1923, however, S. 435 was extended to proceedings under 
Chapter XII and S. 561-A was enacted. As S..435:was made 
to apply to Chapter XII also, it followed that from the date of” 
the-amendment, this Court, in déaling with revision applications 
against orders under S. 145, Criminal Procedure Code, had the 
wide powers of an appellate Court instead of the restricted 
powers. conferred under S. 15 of the Charter Act. S. 561-A, 
too, gave very wide additional powers to the’ Bue Court. It 


, Says: 


“Nothing in this Code shall be, deemed to limit or affect tbe Luh 
power of the High Court to make such ordersas may be necessary to give 
effect to any order under this Code, or to prevent abuse of the proces of 
any Court or otherwise to secure the ends of justice”. me 


If. there had been a gross,miscarriage of justice in this case, then, 
to.secure the ends of justice, it" would have been necessary to 
have brought the present petitioners on record-in order that the 
wrong order of the lower otirt could be corrected: I think: 


M 
Rh A ia eo (1916) 4L.W. 440... EE ip Deane Aa 
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therefore that as the law now stands, this Court has ample 
power to bring legal BED ECHCAIEAUIYES * on record if the ends of 
justice require it. 

[Then his Lordship dealt with the case on the merits and 
“dismissed the petition]. 


K.S. ' Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. Justice Horwitt. 


Maddipatla Narayanaswami _ Petitioners* (Accused 1 
and others. . to 5)` 
v. ; 
Edala Narayya ... Respondent (Complainant). 


Criminal Procedure Code (V of 1898), S. 247—Ilegal disposal of a trial 
by a Bench of i aad a a by > reztrial not competent for the 
Bench. 


Where three Bench Magistrates sat to Gadis a criminal case and were 
joined by another Magistrate at a later hearing but at the final hearing and 
-disposal there were only three Magistrates present, of whom.two had sat 
sthroughout, and on realising that their disposal of- the case was illegal, the 
Magistrates sought to-rectify it by” re-hearing' the case, 


Held, that a Bench Court has no power to correct errors in its judgments 
-or to review its own illegal orders and that such power vests only in the High 
Court. 

Petition under Ss. 435 and 439 of the Code of. Criminal 
Procedure 1898, praying that the High Court will be pleased 
to revise the judgment of the Court of the First Class Bench of 
Magistrates of Rajahmundry dated 13th February, 1941 and 
passed in C. C. No. 1931 of 1940. 

G. Balaparameswart Rao for Petitioners. 

T. Venkatadri for Respondent. a 

The Public Prosecutor on-behalf of the Crown. 

The Court made-the following | 

‘OrvER,.—Three Bench Magistrates sat to consider C. C. 
No. 1931 of 1940 on the file of thé First. Class Bench Court of 
Rajahmundry. At a later hearing pf the case a fourth Magis- 
tratejoined. At the final hearing there were only three Magis- 


‘trates presettt, of whom two had sat throughout. So it is clear p 


that the Magistrate who did not sit at the first. hearing had no 





* Cri R. C. No. 346 of DA- 
ACrI. R. P. No. -329 of 1941). < 30th July, 1941, 
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legal power to participate in the disposal of the case. As three 
Magistrates constitute a quorum and only two Magistrates sat 
throughout, they could not have passed a legal order. On the 
date of the final disposal of this case the complainant was 
absent and so the case was dismissed under S. 247, Criminal 
Procedure Code. Later, the Magistrates realised that they had 
passed an illegal order.and so proceeded to rectify it by hearing 
the case once again. ‘The trial is proceeding. The accused has 
therefore filed the present petition for revision. 

A Bench Court has no power to correct errors in its judg- 
ments or to review its own illegal orders. Such power vests 
only in the High Court. The present trial is therefore illegal; 
and although the order of acquittal passed by the three Bench 
Magistrates was also illegal, it stands until set aside. 

The only question that now arises is whether, after quashing 
the proceedings now taking place, I. should order a re-trial or, 
bearing in mind what has taken place, I should allow the order 
of acquittal, illegal though it may be, to stand. The case was 
dismissed because the complainant did not attend; and it seems 
unlikely that even if the Magistrate who had been present at the 
beginning had sat throughout, the case would have taken a 
different turn. It would almost certainly have been dismissed 
just as it was by the improperly constituted Bench. I do not 
think therefore that the interests of justice require that the 
accused, who was acquitted so long ago as 5th February, 1941, 
should now be called upon to stand his. trial afresh. 

This revision petition is allowed and the.present proceedings 


K.C. ' = G Aa Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JUSTICE ABDUR RAHMAN, 
Vankadari Somappa “ilu. Appellant® (Defendant) 
D. ag eae DEN on i 4 
Chippagiri Nagi Reddy... - Respondent (Plaintiff). 


Hindu law-—Manager of. joint family executing promissory note— 





Decree obtained on the note—Executable against property of other Junior- 


members. also —C onditions to be established. e 


Tf a member of a joint | Hindu family. against whom a derce was 
passed occupied a representatiye capacity at that time and the debt which 


*S.A.N o. 149- of 1938, roo “20th February, 1941, 


* 
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was the basis of the decree had been incurred for a family necessity, the 
interest of the other members of the family in the joint family property 
will be liable in respect of the decree, though such members were not eo 
nomine parties to the suit. It makes no difference that the suit was laid on 
the promissory note and not on the debt and that the note does not show that 
it was executed on behalf of the family. 

-Once a decree has been obtained, the question whether the judgment- 
debtor was liable individually or was also representing the other members 
of the family of which he was the kartha should be left to be determined in 
appropriate proceedings and the power of the creditor to get the liability of 
pe@sons other than the judgment-debtor declared subsequently should not be 
taken away or held to have been impliedly adjudicated against him simply 
because ke brought the suit against the maker in the first instance. 

Nanomi Babuasin v. Modhun Mohun, (1885) L.R. 13 T.A. 1: I.L.R. 13 Cal. 
21 (P.C.), Daulat Ram v. Mehr Chand, (1887) L.R. 14 I.A. 187: LL.R.15 Cal. 


70 (P. C.), Jai Kishen v. Ram Chand, 'A.1.R. 1935 Lah. land Vadlamannati 


Venkatanarayane Rao v. Gotiumukkula Venkata Somaraju, (1937) 2 M. L. J. 
251: LL.R. (1937) Mad. 880 (F.B.), relied on. 

Appeal against the decree of the District Court-of Bellary 
in A. S. No. 116 of 1936, presented against the decree of the 
Court of the District Munsif of Bellary in O. S. No. 172 of 
1936. — 


C. S. Venkatachariar and D. Ramaswami Aiyangar for 
Appellant. : 
K. Kuppuswami E 
The Court delivered the following 
JupcmENT.—This appeal raises a question of some 
importance. The facts are these. A. promissory note was 


executed on the 24th July, 1930, by one Linga Reddi for. 
Rs. 400 in favour of D.W. 1 Bhimakka: A suit was brought 


` 


on the basis ‘of the promissory note by the promisee (O.S. No. 
166 of 1932) which resulted in a decree. .In execution of that. 


decree, a House and certain lands belonging to the joint family 
consisting of Linga Reddi and his nephew, the present plaintiff 
respondent, were attached and purchased on the 22nd 
September, 1933, by the defendant appellant who is a stranger. 
A :sale. certificate was accordingly granted to him on the 27th 
November; 1933, (Ex. II). . The sale ceftificate describes that 
the whole of the property mentioned*therein and not merely the 
share belonging to Linga Reddi was. sold in execution of* the 
decree. When’ the auction- pyrchaser proceeded td! recover 
possession of the property purchased by him, he was obstructed 
by the other member. of the joint famfly of which Linga Reddi 
was the kartha. The auction-purchaser applied for removal of 
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the obstruction (E. A. 1276 of 1935) and it was ordered to be 
removed on the 6th February, 1936. The obstructor, that is, 
Linga Reddi’s nephew brought a suit to set aside the order 
passed in execution on the ground that he was no party to the 
suit in O. S. No. 166 of 1932 and could not therefore be 
dispossessed of the share which he owned in the family 
property. The auction-purchaser contended that as Linga 
Reddi was the manager of the faniily at the time when the suit 
was brought against him, as the debt was incurred by him fêr 
joint family necessity and as he was entitled to alienate the 
whole of the property for that debt, the entire family property 
sold in execution of the decree and not merely Linga Reddi’s 
share, must be held to have been purchased by the auction- 
purchaser. Relying on the decision in Lakshmana Chettiar v. 
Muthu Chellia. Goundan1, the lower Courts held that the 
question of necessity could not be gone-into in this suit and 
inasmuch as the decree was passed against Linga Reddi alone 
on the basis of the promissory note, his nephew, that is, the 
present plaintiff, could not be held bound by that decree with 
the result that his share of the property could not be held to 
have passed to the defendant appellant in execution of the 
decree. The auction-purchaser was this prevented from 
establishing that the debt incurred by Linga Reddi was for 
family necessity and that the entire family property had passed 
to him in the auction sale. The‘question to decide in this 
appeal is whether the decision of the subordinate Courts is 
correct. 

It is well settled that a sale in execution conveys the entire 


‘family property: 


“If a decree i is passed against the kartha or’ “manager of a joint Hindu 
family in respect of a liability properly contracted for the necessities of the 
family”, 


and that: 


“The binding character of the decree upon the interests of the other 
members depends not upon their having or not having been Parties to the 
suit, but on the authority of the manager to contract the liability”, 

(See Kunj Behari Lal v. Kandh Prashad Narain Singh2, Hari 
Vithal v. Jairam Vithals, ‘Sakharam v. Devjit, Baldeo S$ onar v, 
M obarak Ali Khan5, and Mayne’s Hindu Law P- 450, para-348, 


1. (1934)68 M L.J. 104. 2. (1907) 6 C.L.J. 362 at 368. 
.3. (1890) I.L.R. 14 Bom. 397. 4., (1898) I.L.R. 23 pa 372, 
5. (1902)-LL.R. 29 Cal. 583, 
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Cl. 2). Can Linga Reddi be held then to have been sued as 
a kartha and represented the other member of the family 
although he was not described in the plaint as such ? The 
answer to this question is furnished by several decisions of the 
Privy Council which have been subsequently followed in a 
well discussed judgment of a Division Bench of the Lahore 
High Court and in a Full Bench decision of this Court. The 
first decision of the Privy Council to which reference may be 
made was in Nanomi Babuasin v. Modhun Mohun* where 
their Lordships observed as follows: , 

“Their Lordships do not think that the authority of Deendyal's case? 
bound the Court to hold that nothing but Girdhari’s co-parcenary interest 
passed by the sale. If his debt was ofa nature to supporta sale of the 
entirety, he might legally have sold it without suit, or the creditor might 
legally procure a sale of it by suit. All that the sons can claim is that, not 
being parties to the sale or execution proceedings, they ought not to be bar- 
red from trying the factor the nature of'the debtin a suit of their own. 
Assuming they have such a right, it will avail them nothing unless they can 
prove that the debt was not such as to justify the sale”. 

This was undoubtedly a case where the debt was incurred by a 


father, but the principle of that decision was subsequently app- 
lied by their Lordships to the case in Daulat Ram v. Mehr Chand, 
where the debt was incurred by a managing member of the family 
who did not happen, to be the father. As this case was attempted 
to be distinguished on the ground that it was a case of a mort- 
gage and not that of a promissory note, I would advert to and 
examine that, distinction later; but it is clearly an authority for 
the proposition that even when all the members of a joint Hindu 
family have not been made parties to a suit, the entire family, 
estate is, when the debt is incurred bya managing member or 
members, bound by the act of the latter and can pass at the sale 
in execution of a decree although he or they may not have 
been described to be such or stated to have been sued in their 
representative capacity. It would not be so when the mortgage 
is effected or a debt is incurred for a purpose not binding on 
the family; butain order to test the correctness of the decision 
of the lower Courts, it must be assumed in the present case that 
the debt was of a nature that would bind the family of which 
Linga Reddi and the respondent were members. If a debt is 
therefore assumed or found to have'‘been incurred for the family, 
necessity by a manager who was not the father (or for’ 


1. (1885) L.R, 13 L.A, 1: LL.R, 13 Gal. 21 (P.C.). 
` 2., (1877) L.R. 4 GA. 247: 1L.R.B Cal. 198 (P.C) - 
"3, (1887) L.R. 14 I.A. 187 : LL.R. 15 Cal. 70(P.C). ` 
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purpose that was not camera or illegal when the father kapanah 
to be the managing member) in a subseguent litigation to 
which the other members were parties, it would have to be held 
that the managing member was sued in a representative capacity, 
in the first litigation and that the whole of the family was 
bound by the decree passed therein. The only thing that the 


: other members or the sons, as the case may be, can insist, as 


observed by their Lordships in the above decision, is that an 
opportunity may be afforded to them to contest their liability. 
If this is all, it is being given to them in the present litigation. 


‘This and other Privy Council decisions were referred to 
in a judgment of the Lahore High Court and discussed by, 
Tek Chand, J., in Jat Kishen.v. Ram Chandi. The head-note 
of that judgment is sufficiently clear and reads as follows: 


“A decree passed against the managing member of an uridivided Hindu 
family in respect of a liability incurred within the scope of his authority is 
enforceable against the interest of the junior members in the family pro- 
perty, even though they had not been made parties to the suit, but such 
members are not precluded from contesting the authority of the manager, of 
the nature of the debt, and this they may do either in the course of execution 
proceedings or ina suit of their own. There is no presumption that a debt 
contractedby the manager ofa Hindu family was contracted for family 
purposes and this fact must be proved by evidence. The mere circumstance 
that it had not been disclose {in the course of proceedings in the original 
suit against the managing member that the debt had been raised for family 
necessity,or that the decree doesnot show onthe face of it that the judg- 
ment-debtor had been sued in his capacity as manager isnot fatal to the 
right of the decree-holder to proceed against the entire family property. It 
is not the frame of the suit or the form of the decree which is conclusive of 
the matter; the essential point is whether in fact the debt, which is the basis 
of the decree, had been raised by the judgment-debtor within the scope of 
his authority as the manager and forthe purposes of the family. This 
question of fact can be determined finally only after the junior members 
have had proper opportunity of being heard, either in the execution proceed- 
ings or ina separate suit specially brought for the purpose. But if after 
hearing the junior members, the finding is that the debt satisfies the 
“touchstone of necessity” and is, therefore, binding on them, their interest in 
the property will be held to have passed at the sale, as effectively as if they 
had been made parties to the original suit.” 


This question came. up for decision before a Full Bench of 
this Court in Vadlamannati Venkatanarayana Rao v. Gottu- 
mukkula Venkata Somaraju2. The facts of that case briefly 
wese that 4 who constituted a member of a joint family with 
his. sons B and C purchased on behalf of the joint family a 
(ete RE CR aaa Tk a Aa aaa Oe 

; Lh (ALR, 1935 Lah. 1. 
2. - (1937) 2ML.J. “O51: TLR. (197) Mad. 880 (FB). 
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certain property. which was then subject to a mortgage. Sub- 
sequent to the purchase the mortgagee brought a suit to enforce 
the mortgage and impleaded A as the purchaser of the equity of 
-redemption; Æ represented the joint family in the suit. There 
was a decree for sale and in execution of the decree the mort- 

_ gagee purchased the property. He subsequently brought a suit 
“for the recovery of possession of the property purchased by 
him and to this suit he impleaded not only A who had, as 
already stated, represented the family in the previous suit but 
Ris sons B and C as well. He also claimed mesne profits in 
that suit. On the plea raised by B and C that they had ceased 
to have any interest in the property by virtue of a partition 
under which the property had fallen to A’s share they were 
exonerated. It however transpired that in that partition.4 had 
taken the property not only for himself but for himself as well 
as for a minor son D with whom he was joint at the time when 
the partition was effected. The suit was decreed and the mesne 
profits were ordered to be ascertained. The decree for mesne 
profits was ultimately passed on the 3rd April, 1935. Two 
months later 4 died and in February, 1936, an application was 


filed on behalf of the decree-holder to recover the amount by. 


sale of the other properties, in D’s hands. D resisted the same 
on the ground iter alia that the properties in his hands could 
not be rendered liable in execution, firstly, as there had been a 
partition between him and his father 4 and secondly as the 
execution was being sought on the basis of the decree which was 
obtained against his father only. The partition alleged by D was 
found against him. On the second point the Full Bench held that 
the properties of the joint family in D’s hands should be, in spite 
of -the fact that he was not a party to the suit or to the decree, 
proceeded against in execution. It may be remembered, 
however, that this was so held not only on the ground that 4 
happened to be the father of D but also on the ground that 4 
was the kartha of the family of which D was a member. It 
was held by the Full Bench that when the suit related to joint 
family property and the person sued upon was either the father 
or the eldest member, that is, the accredited, head of the family, 
it must be presumed that he was sued in his representative 
capacity and he need not have been described’ as such fn the 


pleadings*and that it was not necessary that the decree should 
have been passed against him specifically as such. It was also 
held that since the liahjlity was deckared to be a family liability 
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every item of the joint family property was bound to. satisfy: 
the same. It may also be added here that although the three 
cases of the Privy Council on which reliance was placed by: 
Venkatasubba Rao, J., who wrote the leading judgment in that - 
case, related to immovable property, the principle of representa- 
tion affirmed in that decision was held to apply “to other 
transactions as well.” The decree for mesne profits which was. 
being enforced against D was after all a decree. for money. 


On the basis of these authorities it would seem to follow, 
that in a case where it can be made out that a person against 
whom the decree was passed occupied a representative’ capacity, 
at the time, as Linga Reddi did, and that the debt for which. 
the decree was passed was one for family necessity, as the debt 


incurréd by him must be, for the present, assumed, the pro- 


perty belonging to the other members should be, on that 
assumption, held liable although they were not eo nomine 
parties to the suit. If this is the correct position, the decision 
of the lower Courts in disallowing the questions in regard to- 
the binding nature of the debt and the respondent’s liability to- 
discharge the same from being gone into, would be apparently 
wrong. 


It has been, however, contended by learned counsel for the. 
respondent that although Linga Reddi was the kartha of the 
family at the time when the decree in O. S. No. 166 of 1932. 
was passed, yet as the suit had not been brought on the basis. 
of the original consideration but on the basis of the promissory 
note itself and the other members of the family were not. 
impleaded in that suit as parties, the decree should be found to 
have been passed against him (that is, Linga Reddi) in his. 
individual capacity and the entire family property of which he 
and his nephew were owners, could not be made liable in 
satisfaction of the decree. During the course of his arguments. 
learned counsel for the respondent tried to base this contention. 
partly on the ground of waiver by the plaintiff in not basing 
his claim in O.S. No. 166 of 1932 on the original considera- 
tion against,the other members of the family and partly on the. 
ground that a decree on the basis of the promissory note could. 
only be passed against the maker or those who were parties to. 
the'ħote and that.unless the promjssory note was on the face of 
it found to have been executed on behalf of the joint family 
(which it was not) a decrte against lIsinga Reddi cannot be 
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held to have been passed in a representative ‘capacity and the 
property belonging to the junior member of the family (that is, 
the respondent) could not be made liable. I do not think there 
is any force in either of these contentions. As for the question 
of waiver, it was-never alleged by any one in this litigation that 
the decree-holder had waived his right, if any, to recover the 
decree amount from the family property. That would he a 
question of fact but it cannot be inferred. merely from 
Bhimakka’s omission to implead the other members of the 
fafnily in O. S. No. 166 of 1932. As for the other contention, 
reliance was placed by learned -counsel for the respondent on 
the decision in Lakshmana Chettiar v. Muthu Chellia Goun- 
dani, and on the Full Bench decision in Maruthamuthu 
Naicker v. Kadir Badsha Rowther2. The question to decide 
in the Full Bench case was whether in a suit by an 
indorsee of a promissory note, persons:other than those who 
were parties to the promissory note could be made liable. The 
promissory note in that case was found to have been executed 
by the managing member of a joint Hindu family but the 
promisee was held, in view of the words of the indorsement, 
not to have transferred the debt for which the promissory note 
was executed but the promissory note only. On these findings, 
the answer given by the Full Bench to the above mentioned 
question was in the negative. But this was because the 
indorsee was held not entitled to sue on the debt which was 
transferred to him but merely on the promissory note which 
was. An indorsee could not, in the circumstances, sue on the 
basis of the original debt, but the case of a payee is different. 
The suit in O. S. No. 166 of 1932 was by the promisee himself 
and the question whether he was the owner of the debt apart 
from the promissory note does not arise. Moreover the ques- 
“ tion whether the property belonging to the other members of 
the family could be made liable in execution of the decree 
passed against the maker of the promissory note or those who 
were patties to the same did not arise for consideration in that 
case, and was not considered. This would be clear from the 
following observation that was made in that judgment: 


“The maker alone can be sued on tHe note and the fact that under 
Hindu Jaw sons are liable in respect of debts incurred on behalf, of the 
~ e i 





TS 1. (1934) 68 M L.J. 104. f 
i * 2. (1938) 1 M.L.J.°378: 1.1..R. (1938) Mad. 568 (F.B.); ° 
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incurred for illegal or immoral purposes, does not affect the principle 
involved.” 


The decision in Lakshmana Chettiar v. Muthu- Chellia 
Goundan1, does undoubtedly proceed on the basis that the 
question. of the binding character of the debt against the other 
members of the family cannot be, at least in cases when they 
are not the sons or descendants of the judgment-debtor, gone 
into in execution proceedings, but this was on the basis of the 
decision in Viraragavamma v. Samudrala®, which was, in vew 
of the Privy Council decisions,. considered by the Full Bench 
in Vadlamannati Venkatanarayana Rao v. Gotiumukkula 
Venkata Somaraju3, to be obsolete. It is true that the facts of 
the case in Lakshmana Chettiar v. Muthu Chellia Goundant, 
as well as of Viraragavamma v. Samudrala®, were similar to 
the facts of the present case, but the ob jection was being 
raised, as pointed out by Mr. Ramaswami Aiyangar in the last 


-of the two cases, to the attachment ‘and not as here after the 


property had been sold by the Court. This may make some 
difference although I very much doubt if it should. At all . 
events, I see no justification for the reservation made by the 
learned judges to cases where the other members of the family 
happen to be the sons or descendants of the judgment-debtor. 
If it was on the theory of representation the members other 
than sons or grandsons must be held to stand in the same 
position and to be similarly represented by the kartha. It may 
be that the Hindu father may have greater powers than an 
ordinary managing member, but so far as the question of 
liability on the promissory note was concerned, they stood in 
the same position. And sons or other descendants are not’ 
always bound by the debt incurred by their father or ancestor, 
‘that is, where the debt is illegal or immoral. ‘In any case in 


view of the Full Bench decision in Vadlamannati Venkata- 


narayana Rao v. Gottumukkula Venkata Somaraju8, the 
authority of the decisions in Veeraragavamma v. Samudrala?, 
and Lakshmana Chettiar v. Muthu Chellia Goundant, must be 
found to have been considerably shaken. I find no reason for 
drawing a distinction betvteen a debt raised on the security of 
a promissory note or of a mortgage after the decrge is passed. 


1. (1934) 68 M.L.J. 104. | 2. (1885) I.L,R. 8 Mad. 208. 
3. (1937) 2 M.L J. 251: LL.R. (1938) Mad. 880 (F.B.). . 
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The liability of the other members of the joint Hindu family 
must be, in both cases, determined by Hindu law and not by 
the reason that the kariha had executed a promissory note in 
one case and a mortgage deed in the other. Why should a 
distinction be drawn between various decrees and why should 
the liability of the other members of a joint Hindu family be 
determined in cases of some and not in cases of others, it is 
not quite easy to follow. 

I must, therefore, hold that there is no merit in the con- 
tention that in a suit on a promissory note when the liability 
of persons other than the maker had not been alleged or 
determined, a creditor would be debarred: for ever from 
enforcing the liability imposed by Hindu law as against the 
other members of the family of which the maker of the 
promissory note was the kartha or the head. The frame of the 
suit or questions relating to adjectival law. ot even conside- 
tations based on commercial convenience: to be found in the 
Negotiable Instruments Act should not be allowed to prevail 
against the substantive law or to decide the point finally 
whether the other members of the family would or would not 
be liable for a debt incurred by the manager. A decree may be 
passed against’a manager or a kartha alone who happens to be 
the maker.of the promissory note even in cases where a suit is 
brought on the basis of a promissory note; but once a decree 
has been obtained, the question whether the judgment-debtor 
was liable individually or, was also representing the other 
members of the family of which he was the kartha should be 
left to be determined in appropriate proceedings and the power 
of the creditor to get the liability of persons other than the 
judgment-debtor declared subsequently should not be taken 
away or held to have been impliedly adjudicated against him 
simply because he brought the suit against the maker in the 
first instance. This would contravene the principle enunciated 
by their Lordships of the Privy Council and by the various 
High Courts in cases some of which only have been noticed by 
me. 


. It was wrong to suggest that*an auction purchaser in a 
case like this was trying to go behind the decree. He i8 not, 
first of all as contended by learned counsel for the féspondent, 
standing in the shoes of the decree-holder. If at all, he stands 
in the shoes of the judgment-debtor whose right, title and 
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interest he has purchased and the questions whether the 
judgment-debtor could alienate the entire family property in 
discharge of the particular debt or whether the whole of it 
could have been sold in execution would depend upon the 
nature of the debt and the position which the judgment-debtor 
occupied at all relevant times. If the decree-holder succeeds 
in establishing that the debt was incurred for a family neces- 
sity and that the judgment-debtor did represent the family at 
the time when the debt was incurred and at the time when thg 
suit was brought against him, the share of the other members 
in the family property must be held equally bound to discharge 
the debt incurred by the kartha of the family. In my view, a 
decree obtainéd on the basis of, a promissory note against a 
person who is the manager or kartha of the family would be 
exectitable against the family property of the other members 
provided the nétessary conditions are established; and it is on 
those points that the auction purchaser was not allowed to 
adduce any evidence. The decisions of the lower Courts in 
preventing him from establishing the fact which would have 
justified the sale of the property claimed by the plaintiff are ` 
consequently incorrect and must be set aside. 

The appeal is, therefore, accepted and the’ case sent back to: 
the trial Court for a full enquiry in the light of the obser- 
vations contained in this order. This is an old case and must 
be expedited. The plaintiff will pay the costs of this appeal. 
The costs of the subordinate Courts will be costs in the cause. 

(Leave to appeal is granted). 

K. C. — . Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

. PRESENT +! MR. JUSTICE WAEN ORTE AND MR. Toe 
PATANTALI SASTRI. 

Vallur China Kondayya (deceas- Appélants® (Respondents 1 





ed) and others. to 7 and 11 ‘dnd nil) 
A v. 
Sidavarapu Ramalinga Reddi Respondents (Petitioner and 
` (deceased) and others. e Respondents 9, 10 and 12 
. >? and nil). 


Madras Agriculturists’ Relief Act ag V of 1938), S. 23—Purchase of land 
by decree- holder i in execution sale set aside—Net profits on land before the 





e a 
* A. A. O; No. 240 of 1939, 4 14th August, 1941. 
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date of setting aside—Whether purchaser accountable to judgment-debtor 
for the profits. 


Act IV of 1938 is an expropriatory measure and the process of expro- 
priation should not proceed beyond that which is laid down either by the 
express language of the Act or by necessary implication therefrom. There 
is no express provision that the judgment-debtor should be entitled to the 
profits of the land the sale of which is set aside under S.23 and it does 
not seem that any such provision can be read into the Act by necessary 
implication from its terms. 

Appeal against the order of the District Court of Nellore 
dated 10th March, 1939, in E. P. No. 16 of 1939 (in O.S. 


No. 29 of 1936 on the file of the Sub-Court, Nellore). 
P. Satyanarayana Rao for Appellants. 
K. Umamaheswaram. for Respondents. 


The Court delivered the following 


JUDGMENTS, Wadsworth, J.—The only question arising 
in this appeal is one under S. 23 of the Madras Act IV of 1938. 
The first respondent obtained a decree against the appellants in 
March, 1936 and in execution of that decree a sale of the 
appellants’ property was held on 22nd November, 1937. The 
property was purchased by the decree-holder who. on 18th 
February, 1938, got possession of one item with which we are 
now concerned. Act IV of 1938 came into force on the 22nd 
March, 1938 and thereafter the judgment-debtors filed an 
application under the Act to set aside the sale and to scale down 
the decree. The sale was set aside on the 7th November, 1938 
and the decree was scaled down. The judgment-debtors then 
applied for re-delivery of the property and claimed that the 


profits on the land should be adjusted towards the decree as, 


scaled down. On obj jection they gave up this claim to profits, 
stating that they would prosecute’ it in separate proceedings. 
‘The decree-holder then ‘sought to execute the amended decree 
iby the sale of the same property once more. By way of objec- 
tion to this execution petition the judgment-debtors asked the 
‘Court to give credit to the amount of the profits enjoyed by the 
-decree-holder during the interval between the delivery in Feb- 
ruary, 1938 and the re-deliv ery and, asked that these profits be 
treated as realizations towards theerevised decree. This applica- 


tion has been rejected and hence this appeal. , 5 
i A : 


It will be quite’ clear that the claim to an adjustment of 
Ms eels towards the glecree cannot be entertained unless it is 
provided by the terms of Act IV of 1938 or = necessary, 
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implication therefrom. The sale held in execution of the 
tunamended decree was a perfectly legal sale and the possession 
of the decree-holder as purchaser in execution of that decree 
was rightful possession. There can be no question, therefore, 
of restitution under the Civil Procedure Code, either by the 
express provisions of S. 144 or on the general principle that 
the Court will not permit injustice and will not permit a decree- 
holder to retain profits to which he was not lawfully entitled. The 
argument is however that the last words of the first clause of 
S. 23 of Act IV necessarily imply that a judgment-debtor shall 
have a right to the profits on the land“ during the interval bet- 
ween the delivery under the sale and the re-delivery after its 
cancellation. The words are, “and thereupon the sale shall be 
deemed not to have taken place at all.” It is argued that, if 
the sale is deemed not to have taken place at all, then the pur- 
chaser was in. possession of properties to which he must- be 
deemed not to have been entitled and was enjoying profits 
which must be deemed to have been properties belonging to the 
judgment-debtor. The argument is reinforced by the further 
contention that, when the sale is set aside, the decree though 
amended, is revived and.interest thereon will run up to the date 
on which further execution takes place and: ‘the decree is satis- 
fied, and it is contended that it is not fair that the decree-holder 
should get both interest on his decree. and the profits on the 
land of which he should be deemed not to have been. the pur- 
chaser. This argument has a certain plausibility wher’ the. 
decree-holder ` is the purchaser but it cannot apply when the 
purchaser is a stranger. ` If a stranger buys lands in execution 


` of a decree which is subsequently set aside under S. 23 at the 


instance of an agriculturist, the purchaser gets no interest on 
the money which he has paid. All he gets is a refund of the 
actual sum and there is no equitable reason for requiring the 
purchaser to forego the profits of the land which has been taken 
from him and in lieu of ‘which he gets the baré' sum which he 
has. paid without interest thereon. Although the: words “ ‘there- 
upon the sale shall be deemed not to have taken place at all” 
might be read as having the; consequence that the person “who 
purchases, the land would be deemed to have had no right 
thereto, that j is not the only meahing which those words could 
have had. It is no doubt true that, if these last words had been 
omitted, any third party purchaser from the Court ‘auction 
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purchaser would lose his title when the latters sale was set 
aside. But the Legislature may well have thought it desirable 
to make this matter clear and this may well have been the 
reason for putting in the words “thereupon the sale shall be 
deemed not to have taken place at all”. It is pointed out that 
in the analogous section relating to sales of movable properties, 
S. 22, though there is no cancellation of the sale, that which 
the decree-holder is required to refund is merely the excess over 
hi8 decree as scaled down and not any interest thereon. It 
.would therefore not-appear to have been the intention of the 
Legislature to deprive the decree-holder-purchaser of the profits 
which his purchase has earned in the interval between the 
original execution of the decree and ans cancellation of the 
sale. 


A more formidable ‘argument against the appellants is 
derived from S. 24 which provides for the consequences of the 
setting aside of a sale under S. 23. This section provides that 
a purchaser shall be entitled to an order for repayment of any 
purchase money paid by him against the person to whom it has 
been paid. It is silent on the subject of interest and it is silent 
on the subject of profits. The natural inference is that the 
purchaser gets back his money without interest and that he 
‘does not incur any liability for profits. As we have often had 
occasion to point out, Act IV of 1938 is an expropriatory 
measure and the process of expropriation should not: proceed 
beyond that which is laid down either by the express language 
of the Act or by necessary implication therefrom. There is no 


express provision that the judgment-debtor should be entitled i 


to the profits on the land the sale of which is set aside and it 
does not seem to me that any such provision, can be read into 
the Act by necessary implication from its terms: 


A further objection has been raised that even if the appel- 
lants were entitled to claim profits as against the decree-holder, 
that claim would have to be agitated in a separate proceeding 
and could not be put forward as an objection to execution, the 
profits not being ascertained as yet and, by the very nature of 
the claim, the profits not being a claim arising in, executioa of 
the decree,ebut a claim based on the statutory assumption that 
the sale in exectition has not taken place at all, it would appéar 


that this objection is alsp valid. oe 
In the-result; therefore, the appeal i is damas with costs. 
e i : % 
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Patanjali Sastri, J—I own to some doubt on the question 
whether a purchaser of immovable property whose sale is set 
aside under S. 23 of Madras Act IV of 1938 is accountable for 
the profits received by him before. the sale is set aside. The 
last words ofthe first paragraph of S. 23, namely, “thereupon 
the sale shall be deemed not to have taken place at all”, would 
prima facie seem to import thatthe purchaser obtained no title 
at any time to the property and that his possession of it from 
the start was without any right.. The consequence of ‘this, itis 
arguable, must be that he is accountable for the profits ‘received - 
by him from the property of which he was in possession with- 
out any right or title. On the other hand, there is force in the 
argument for the respondents, that, when the Legislature made” 
express provision in S. 24 for the consequences to follow upon: 
a sale being set aside under S. 23, it has omitted to provide 
expressly for the payment by the purchaser of the net-profits, 
received: by him. The question is by..no means free, from 
difficulty but. having regard to the considerations adverted to in. 
the judgment of my, learned -brother I agree, on the whole, 
though not. without some hesitation, with the view expressed 
by him. ay ; 


K.C. a ‘ ; Abpea dismissed.. 





IN THE HIGH. COURT. OF JUDICATURE AT MADRAS, 


PRESENT, —MR, JUSTICE MENE eS Rao „AND: MR. 
JUSTICE ‘HORWILL: 


P.V.R. R. Vi R. Veerappa | Chettiar and ~ Petitióners* (Peti- 


another, ae ape wanti 
` v. 4 : on T ` l j + H a 
V. AR. V. VR: Sivagami Achi |... Rooi (Res- 
| fondent). 


“Madras Agriculiurists’ Relief Act UV of 1938), S. 19—Appellate decree 
after, Act came-into force confirming original: aa ak DE pienin 
to original Court under S:19—Competence: 4 
. Whéther a decree of the appellate Court was pass in the- first. instance 
orin modification or. reversal or confirmation of the decree of the original 
Court nevertheless it would bea decree passed after the commencement of Act 


- IV 48 1938 and cannot be arfiended under S. 19 of the Act. , It cannot be said 


that the decree of the original Court when it is confirmed inagpealis still 
the decree to be executed. The pendericy of an appeal suspends the finality 





*A.A.O.No. 140f 1940 (converted 9 8 77 T Ruki ke 
into C. R. P. No. 1738 of 1941), - 10th October, 1941. 


de 
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CE 
of the -decree of the original Court and before a final decree is passed on Veerappa 


appeal, all the relief which a party is entitled to and which would have been Chettiar 
given by the original Court had Act IV of 1938 been in existence on the date Sea ani 
‘on which it passed the decree should be urged before the appellate decree is Achi 


passed. An application under S. 19 of the Act tothe original Court is 
incompetent when the decree of such Court has been confirmed on appeal 
after the coming into force of the Act. 

_ Petition under S. 115 of Act V of 1908 praying that the 
High, Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Devakottai dated 16th November, 
4939 and made in I. A. No. 636 of 1939 in O. S.No. 240 of 
1934. e 

V. Ramaswami Aiyar for Petitioners. 

T. M Krishnaswami Aiyar and T. K. Sundararaman for 
Respondent. 

The Judgment of the Court was delivered by 


Venkataramana Rao, J.—This civil miscellaneous appeal, Nembak 
which was later converted into a civil revision petition, Rao, J. 


arises out of an application filed under S. 19 of the 
Madras Agriculturists’ Relief Act for scaling down a debt due 

by the petitioner in respect whereof a decree was passed on 18th 
September, 1935, by the Sub-Court of Devakottai and confirmed 

by the High Court on 28th February, 1939. The learned Sub- 
ordinate Judge dismissed: the application on the ground that 
though the petitioners are agriculturists within the meaning of 

the Act, they are not entitled to the benefits thereunder because 

they have been assessed to property or house tax within two 
years immediately preceding Ist October, 1937, within the 
meaning of S. 3, Cl. (c) of the Act. This view is challenged by 

the petitioners as unsound. But the learned counsel for the 
respondent-decree-holder submits that the dismissal of the 
application could be sustained on the ground that the appli- 
cation under S. 19 was incompetent and the Subordinate Judge 

of Devakottai had no jurisdiction to grant any relief thereon. 

His contention is that S. 19-of-the Act does not apply to 
decrees passed after the commencement of Madras Act IV of e 
1938, namely, 22nd March, 1938, and the appellate decree in 
this case was passed after the said*date, that is, on the 28th 
February, 1939, that the said decree has become final and*that 
if the petiéioners wanted any relief under the Act, they should 
have made the application to the appellate Court before the 
decree .was passed by that Court. In support of this contention . 
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he relied on the řecent decisions of this Court reported in. 
Kotayya v. Venkata Punnayyal,; and Kannabhiran Pillai v. 
Govindaswami Pillat®, and Ramaswami Udayar v. Ramanathan 
Chettiar3.' Apart’ from authority, according to the plain 
language of S. 19, it would not apply to a decree passed after 
the commencement of the Act. In Kotayya v. Venkata 
Punnayyat, our learned. brothers, Wadsworth, J., and Patanjali 
Sastri, J., took this view with: reference to a decree passed bya 
trial Court after, ,the commencement of the Act. In that casg 
the suit was ‘brought on 3rd January, 1938, and a decree was 
passed on 18th April, 1938.. Between these dates the Act came 
into force, that is, on 22nd March, 1938. Though the written 
statement iri that case was filed on 30th January, 1938, the 
learned Judges held that it was the obvious duty of the peti- 
tioner to make an application to the Court before the passing 
of the decree''claiming relief ‘under the Act and as he had 
omitted to do.so, the’-decree must be deemed to have become 
final.. The, réason!is thus: stated by. Patanjali mas J, at 
page 204: Ne 

” RAII available pleas in answêr-to a claim should be made the subject’ of 
enquiry before the Coutt passes the decree’. -».. It may be laudable to 
rehabilitate agriculturists bya compulsory: scaling down of their debts but it 
could be no part of this ‘objéct to condone,’ and, thereby encourage, their 
laches in the conduct'6f legal proceedings: On the other hand, having regard 
to-the expropriatory hathre of the provisions, Courts should watch with'a 
jealous eye attempts to have the-scope of the Act extended, under colour of 
interpretation, beyond, what its terms expressly warrant. ‘Iam therefore of 
opinion, reading thé Actas a whole, that:the-word ‘decree’ in Ss.7, 8 and 9 
must be. taken to refer to decrees passed before the commencement of. the 
Act.” n . ki wre! aoe # ki 
«This principle. -was.¢ ended by.our learned brother Wadsworth, 
J., to.a case‘ where a trial: Court dismissed the suit but .on 
appeal that. decision was reversed by the appellate Court after 
the Act came into: force- (Vide Kannabhiran Pillai v. Govinda- 
swami'Pillai2). ,, He obseryed thus : 


` “At the time when this applitation was made there ‘was a good deal of 
difference of opinion on the question whether a decree passed after the Act 
came into force could be scaled down. ' “That doubt ‘has, I hope, been finally 
set at Fest by our decision reported. ii Kotayya v. Punnayya?. Tri.the light.of 
that-decision, it must be held thatthe application to the lower Court to scale 
downdhe appellate; Court's. decree under S., 19 -was not the proper proces 


dure.” 


z ga ANR a ET SEAN e. iy 
i “asap MJ 202. a a A (1940) Zij. 473. ge 
aye 6 ba age UAD MLE | eee 
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In Ramaswami Udayar v. Ramanathan Chetiiarl, the above 
principle was extended also to a case where a decree of the 
trial Court was modified in appeal after the passing of the Act. 
That was a decision of a Bench and the learned Judges Wads- 
worth and Patanjali Sastri, JJ., remarked thus: 


“ We have held that S. 19 of Madras Act IV of 1938 has no applica- 
, tion to decrees passed after the Act came into force, one reason being’ that 
any person who has a contention to urge which will affect such a decree 

ust urge itin the pending proceedings and if he does not urge it he must 
be taken to have waived it. We see no reason to apply a different principle 
to proceedings in appeal of which the affected party has had notice.” 


In M. K. Srinivasa Aiyangar v. Balasubramania Pirandar2, the 
question again came up with reference to a decree passed by 
the District Munsif before the commencement of the Act which 
was confirmed by the Subordinate Judge before the commence- 
ment of the ‘Act and which decree was again confirmed by the 
High Court in second appeal after the commencement of the Act. 
The appellate decree was passed by our learned brothers Burn 
and Lakshmana Rab, JJ. When the civil revision petition came 
up for hearing in the first instance before Wadsworth, J., he 
referred it to a Bench on the ground that there was a reserva- 
tion in the judgment of the appellate Court that the judgment- 
debtor might avail himself of the provisions of the Agricul- 
turists’ Relief Act, though the decree did not contain any 
reservation in that behalf. In the course of the reference 
Wadsworth, J. expressed the view that the principle laid down 
in the above cases should be applied even toa case where a 
decree has been confirmed by the appéllate Court. He observed, 
thus: 

“Tdo not think that it makes any ‘difference, whether ‘the decree is 


a reversing one oran affirming one.” 

When the matter came up before the Bench, Burn and Laksh- 
mana Rao, JJ., they allowed the civil revision petition observing 
thus : 

“ Decrees passed ate the commencement of Madras Act IV of 1938 
cannot ‘be amended under S.19 of that Act (Vide: Kotayya v. Venkata 
Punnayya®). The order of the learned: District Munsif is therefore wholly 
without jurisdiction.” 

It is thus clear that whether the decree of the appellate Court 
was passed in the first instance of in modification or reversal 
or confirmation of the decree of, the original Court, neverthe- 
less it would be a decree passed ‘after the. commencement of the 
i ee ee 


1, (1941) 1 M.LJ.6 ° 2. CR.P.No. 1667 of 1939. 
3. (1940) 2 MLL.J. 202, 
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Act and cannot be amended under S.-19 of the Act. If we 
may say so with respect, we entirely agree with this view as it 
follows from the plain language of the section. But Mr. 
Ramaswami Aiyar would contend that though this view may, 
be correct in so far as a decree was passed in the first instance 
by the appellate Court or the original. Court’s decree was 
modified or reversed by it, it would not apply to a case where 
the appellate Court merely confirms the original Court’s 


© decree; in the latter case according to him it would only leavé 


the decree of the original Court standing and the only decree 
to be executed. He further contends that in view of the 
interpretation placed by Madhavan Nair, J., in Gangaraju v. 
v. Ramayyat, on the language “a Court which passed a decree” 
in S. 19 as meaning even in the case of a decree of the appel- ` 
late Court the Court of first instance, the application to the 
Sub-Court in this case was competent. He also contends that, 
when the Act came into force, his client had a right to apply to 
the Sub-Court under S. 19 of the Act, that he was not obliged 
to make an application to the appellate Court, that the debt 
could have been scaled down by the original Court before the 
appeal was decided and therefore the said rigat could not be 
lost by reason of the confirmation 6f' the decree in appeal. 
The question is whether these contentions are tenable.’ Our 
Court has throughout followed the view taken by Sir John 
Edge in Muhammad Sulaiman Khanv. Muhammad Yar Khan?: 


“In my opinion the effect of S. 579 of the Code (1882) (corresponding to 
©. 41, r. 35, of the Civil Procedure Code, 1908)-is to cause the decree of the 
appellate Court to supersede the decree of the Court below even when the 
decree of the appellate Court is one which merely affirms that decree below 
and does not reverse it or modify it. In my opinion the only decree that 
can be amended is the decree to be executed; and the decree to be executed 
is the decree of the appellate Court, and not the decree of the Court below.” 


‘It is this view that was followed in Manavikrama v. Unniappan’, 


and later affirmed by the Full Bench in Pichuvayyangar v. 


_Seshayyangar4, which has since been followed. I may point ost 


that this view was later approved by the Privy Council (vide 
Brij Narain v. Tejlal Bikram Bahadur5), As Bhashyam 


1. (1939) 1 M.L.J. 329: I.L.R. (1939) Mad. 520. 
2. (1888) LL.R. 11 All, 267 (F.B.). ? 
3. (1891) 2 M-L.J. 23: LẸĻ-R. 15 Mad. 170. 
_ 4. (1894) 5 M.L.Je 39 : I.L.R. 18 Mad. 214 (FEB)... 
“5. (1910) 20 M.L.J. 587: L.R. 37 LA. 70; ILIR. 32 All, 295, 
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Aiyangar, J., explained in Kristnama Chariar v. Mangammal): 
“When an appeal is preferred from a decree of a Court of first instance, 
the suit is continued in the Court of appeal and re-heard either in wholé or 
in part, according as the whole suit is litigated again in the Court of appeal or 
only a part of it. The final decree in the appeal will thus be the final decree 
in the suit, whether that be one confirming, varying or reversing the decree 
of the Court of first instance.” 


The contention that the decree of the original Court when it is 
confirmed in appeal is still the decree to be executed is thus 
opposed to principle.. In regard to the argument based on the 


decisions in Gangaraju v. Ramayya? and the decisions which © 


followed it, they are distinguishable because the decrees passed 
by the appellate Court in those cases were before the passing 
of the Act. We therefore think it unnecessary to go into the 
correctness of the said decisions which was canvassed during 
the course of the argument. 


We shall now deal with the contention raised by Mr. 
Ramaswami Aiyar that his client is not obliged to make an 
application to the appellate Court. It is no’ doubt true that 
before the appeal is decided an application to the trial Court 
under S. 19 is competent, but if before the application is dis- 
posed of, the decree is passed by the appellate Court, the latter 
decree becomes final and the application to the lower Court 
becomes infructuous. Even if the debt has been scaled down 
before the appeal is decided, it is the duty of either party to 
bring that fact before or at the hearing of the appellate Court 
either by way,of appeal or otherwise so that the appellate Court 
might pass the appropriate decree. „As pointed out in Muthu- 
swami Aiyar v. Kalyani Ammal8, the authority of an appellate 
Court is not limited to determining the question whether the 
original Court was right according to the law in force at the 


time of its judgment. It is entitled to pass such a decree as 


would be in accordance with any later enactment which came 
into operation subsequent to such date. To avoid anomalies 
and multiplicity of proceedings a party ought to make the appli- 
cation'to the appellate Court for the relief he is entitled to under 


.an enactment which came subsequent to the passing of the 


decree of -the original Court and “get the necessary relief in 


accordance with that enactment. The pendency of the appeal 
1.. (1902) TIL.R. 26 Mad, 91. 
2. (1939) 1 M.L.J. 329; I.L.R. (1939) Mad, 520, 
3. (1926) ILL.R. 40 Mad. 818 at 822. 
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suspends the finality of the decree of the original Court and 
before a final decree is passed by it, all the relief which a party 
is entitled to and which would have been given by the original 
Court had the later enactment been in existence on the date on 
which it passed the decree should be urged before the appellate 
decree is passed, because once a decree is passed as pointed out 
by the Privy Council in Kotaghiri Venkata Subbamma Rao v. 
Vellanki Venkatarama Raol, it is not open to a Court to amend 
or review a decree except under S. 152 or O. 46, r. 1, Civil Pro- 
cedure Code. And the relief under the Act cannot be brought 
under any of those sections. Therefore the party runs the 
risk of losing the benefit under the Act if he does not urge 
before the appellate Court the plea which the new enactment 
gives him or if he has already obtained a decree in the first 
Court, he fails to bring it to its notice. 

We are of opinion that the application to the lower Court 
was incompetent and-on this ground the dismissal of the appli- 
cation was proper. In this view we think it unnecessary to 
into the correctness of the other questions raised and 


considered by the learned Subordinate Judge. 


In the result the civil revision petition fails and is dismiss- 
ed, but as the respondent did not raise any objection to the 
maintainability of the application in the lower Court, we direct 
each party to bear his own costs both here and in the Court — 
below. 


K. S. f Petition dismissed. 


JIN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MRr. Justice HORWILL. 


SERCO: on a difference of opinion between Wadsworth 
and Somayya, JJ.] 
Boya Chinna Papanna .. Prisoner* (Accused 1). 
Evidence Act (I of 1872), Ss. 24 and 27—Criminal Procedure Code (V of 
1898), S.162—Accused’s statement to police officer—Prosecution witnesses 
corroborating details of preparation for the offence—Statement óf accused 
whether voluntary—Burden of proof. 


An accused made a statement | taa police officer while under arrest which 
led tð the discovery of certain incriminating articles. The statement was 


6 
1, (1899) 10M.L.J. 221: L.R. 27 I A. 197: LL.R. 24 Mad. 1 at 10 (P.C.). ! 
* R. T. No. 59 of 1941 and , 
Cri. Appeal No. 233 of 1941. * 23rd July, 1941. 
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retracted later on. On the question whether the statement was voluntarily Chinna 

made and was admissible in evidence, |” Papers 
Held; by Horwill, J, on the reféretice: te confession was volun- nore; 

tary, and with the additional corroboration of disinterested witnesses on the 

side of prosecution the truth of, the statement was proved beyond doubt. 


When voluntary confessions-are made toa police officer-they are admis- 
sible if they satisfy the conditions laid down in S. 27 of.the Evidence Act, 
despite the provisions of S. 162, Criminal Procedure Code. 


Trial referred by the Court of Sessions ‘of the Kurnool 
Division for the iain of. the sentence of death passed 
upon the said prisoner in C. . No. 7 of 1941 on 14th March, è 
1941, and appeal by the oe against the sentence. . 
N. T. Ragunathan for Prisoner: d 
The Public Prosecutor (V. L. ‘Ethiraj) for the Crown. 
[This case originally came on for hearing on 6th June, E 
“1941, before Wadsworth and Somayya, JI.) 
The Court delivered the following | 
Jupcments, Wadsworth, J.—The appellant has been Wads- 
sentenced to death for the murder of Papanna on the night of Worth. J. 
6th November, 1940. As the learned Sessions Judge observes, 
the case against the appellant depends substantially ‘on his own 
confessional statement, corroborated by the recovery of incrimi- 
nating articles as a restilt of that statement. “The main ques- 
tion is whether this statement was rightly admitted and‘ made 
‘the basis of his conviction, having. regard to, the provisions of 
Ss. 24 and 27 of the Indian Evidence Act. 


Papanna was murdered when he! was asleep at night and no 
one saw it being done. The complaint mentioned seven suspects, 
including the appellant and his'co-accused, but-this was evidently. 
mere guess-work. The Sub-Inspector arrived on the 7th 
and on the 8th-he secured the évidence of P.W. 7 that on the 
night of the murder as he was coming home from the fields he 
had seen the two accused sitting on the sluice of the tank (some 
‘distance from the place of the murder) and had spoken to them 
and that the appellant had an axe, while’the-second accused had 
a spear. The witness saw nothing suspicious in their appear- 
ance or conduct. Apparently as a result of this information, the 
Sub-Inspector (who appears to Mave taken no action om the 
vague suspjcions in the complaint) deputed constables to arrest e 
the two accused. Those constables are. not witnesses, On the 
morning of the 9th, when the Sub-Inspector was at the 
chavadt with the village munsif and others, the appellant was 
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produced by the constables and was formally arrested and 
questioned by the Sub-Inspector. In response to these questions 
he is alleged to bave at once confessed that he and the second 
accused had murdered Papanna and that he had thrown his axe 


into the tank and had hidden his blood-stained clothes in a pot 


in his house. He then produced the blood-stained clothes from 
their hiding place and the axe from the water of the tank. As. 
was tobe expected, the weapon bore no certifiable trace of 


blood, but the clothes were stained with human blood. sf 


After these recoveries, the constables produced the second 
accused (who has been given the benefit of the doubt by the 
lower Court). He was also arrested and questioned and stated 
that he had hidden his spear in the fodder in his manger. This 
was produced and was found to be blood-stained, but. the. 
Imperial Serelogist could not say whether or not ‘it was stained 
with human blood. 


On the 9th, the Sub-Inspector also secured the evidence of 
P. W. 8, who has deposed that on the night of the crime he. 
met the two accused at about mid-night, coming away from 
the fields, armed with an axe and-a spear. He said nothing 
about what he had seen till the police»examined him. 


The Sub-Inspector in cross-examination denied that he had. 
told either of the accused that he would be taken as an appro- 
ver, denied that he told the second accused that the appellant 
had confessed and repudiated a suggéstion that the accused 
were arrested on the 6th along with others and compelled 


; to confess. Before the committing Magistrate, the appellant 


stated that his nose bled and that his clothes thus became 


„stained, but he denied having produced those clothes from his. 


house. He also asserted that he had been detained since the 


` 7th afternoon and had been beaten by the police in order to 


make him confess, but that he had made no statement. The 


.second accused also denied having produced the spear and 


asserted that he had been beaten. In the Sessions Court the 
appellant added that P. Ws. 7 and 8 were false witnesses and 


that,he never had the axe. e 


On this evidence it is contended that there is a serious. 
doubt as to the voluntary nature of the appellant's confessional 


‘statement, which the prosecution ought to have removed by 
‘positive evidence; and that in any case this confession is retrac- 
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ted and is substantially uncorroborated. The argument is that 
something must have preceded the confessions and that the 
prosecution have not discharged the duty laid upon them of 
proving that the confession was not induced in an objectionable 
manner. It seems to me that this argument overlooks the 
nature of the appellant’s own statements. He has not-alleged 
that he was induced to confess by violence or promises. His 
case was that though he was beaten he did not confess at all 
and did not produce the incriminating articles. It is true that 
the Sub-Inspector was asked questions which seem to suggest 
that the confessions were improperly induced, but these sugges- 
tions are difficult to reconcile with the appellant’s own denial 
that he made the statements and produced the articles. Two 
` witnesses have corroborated the police evidence that the confes- 
sions were voluntary. There is no evidence to support the 
assertions that the accused were arrested on the 7th, nor does 
this seem likely. There is no evidence that the accused were 
beaten, There canbe no doubt that the appellant did produce 
the blood-stained clothes. There is only his own assertion as 
to the way in which they came to be stained with blood and this 
explanation is inconsistent with the fact that they were hidden. 
There is no explanationsof the circumstance that he produced 
the battle-axe from the water of the tank. The appellant 
having contented himself with a complete denial of the incrimi- 
nating statements and conduct, I do not. think that it was 
incumbent on the prosecution to let in further evidence of the 
absence of threats, promises or inducements leading to the con- 
fessions. l 


In my opinion the appellant has been rightly convicted and 
sentenced. But as.my learned brother has taken a different 
view of the evidence, the case will have to go before a third 


_ Judge. 


Somayya, J.—I regret that I have felt compelled to differ. 
The appellant has been convicted of the offence of murder and 
sentenced to death by the Sessions Judge of Kurnool. Two 
persons were charged and tried for the offence; the appellant 
who was the first accused was convicted and the second atcused 
„Was acquitted. | ° 


_ The appellant is,said to have murdered one Papanna of 
Ulindakonda, Kurnool District on the night of 6th November, 
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1940 when he was sleeping alone in his field which is about 14 
miles from the village. The deceased went to the field to watch 
over the harvested korra crop and while asleep, he was undoub- 
tedly killed by some one. The question is “was it.the appellant 
that did so”. 


Enmity between the appellant and the deceased was 
alleged; the Judge finds that no enmity has been proved and the 
learned Public Prosecutor has not challenged this finding before 
us. : 


The conviction rests solely on the retracted confession of 
the appellant which it is said is corroborated by the evidence 
of two witnesses, P. W. 7 and P. W. 8 and by the discovery of 
some property as the result of the confession. 


P. W. 3, the son of the deceased, discovered his father . 
dead after mid-night and informed his mother P. W. 4. Then 
a complaint Ex. B was made to the village munsif at about 
2 A.M.; the report of the village munsif was despatched at 
about 5 A.M. and reached the Kurnool Taluk Police Station 
at 10-30 A.M. The Sub-Inspector reached the village at 2-30 
P.M. the same day. He got some information from P.W. 7 
on the 8th and deputed his constables to fetch the two 
accused. On the 9th he examined P. W. 8 and on the same 
day, the appellant was brought before the Sub-Inspector and 
when questioned in the presence of P. W. 9 and P.W. 10, the 
appellant is said to have straightaway confessed his crime. The 
confessional statement Ex. D was written by P.W.9. The 


„second accused was also brought before the Sub-Inspector on 


thé same day; in fact, the constables had been asked on the 
8th to secure the second accused also. When the second 
accused appeared he was questioned by the Sub-Inspector and 
he is also said to have at once confessed and given a statement 
Ex, E. Ex. D was recorded at 9 A.M. and Ex. E at 12 noon. l 


t 


Exhibit D runs as follows: 


“At the instigation of Obigade, son of Boya Thimmappa, Hanumantha- 
gadu, gon of Boya Chinna Mari Yankata and I cut and killed the deceased 


-Boya Ullam Papanna four days ago now, on the night of Wednesday, while 


he was sleeping near the korra sheaves in the field. Icut ang killed him 
with the battle axe while, Hanumanthagadu cut and killed him with the- 


‘spear. I threw away my battle axe in the waters of the tank (or lake) at 
the terminal (last) sluice, on my return trip. It is blood-stained. The 


e ` 
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sii angi and the white dhoti which I had then worn were stained with 
blood. I have concealed that dhotiand angi in an empty mud Pot, in my 
house in which water is boiled. I shall get them and deliver to you.” 


After recording Ex. D a search was made of the appellant’s 
house and the appellant is said to have produced from a pot 
inside the house a white angi, a (coat) and a white dhoti 
(cloth) ; these were said to contain blood marks. Then they, 
proceeded to the tank mentioned in Ex. D; the appellant is said 
to have produced the battle axe from underneath the water. 
TRis was at 11 A.M. (D.2). After the searches and recovery 
of the articles evidenced by Ex. D. 1 and Ex. D. 2, the party 
returned to the chavadi and all of them remained there till 12 
‘noon when the second accused was produced. When questioned 
he gave the statement Ex. E which runs as follows: 

“ At the instigation of Boya Obigadu, Boya Chinna Papigadu' and I: 
together, cut and killed four days ago now, on the night of Wednesday. I 
cut and killed with my screw-spear and Chinna Papigadu cut and killed with 
a battle axe. (I have concealed my spear amidst (fodder) rubbish in the 
manger, inside my house. It is blood-stained. I shall produce it). Chinna 


Papigadu threw away his battle axe that night, on our return tripin the 
waters, of the pond (tank or lake).” 


After recording Ex. E, a search was made for the spear, the 
second accused produced a spear from his house and Ex. E. 1 
_was recorded at 1 P. M., evidencing this search. Then both the 
first and second accused were charged with the offence of 
murdering Papanna. Before the Committing Court, both the 
accused retracted their confessions. The appellant said that he 
had no motive to kill the deceased, that the police beat him 
severely and asked him to confess. He denied that the axe 
was his. As regards the blood-stained cloths, he said that 
owing to excessive heat, his nose had bled and the cloths had 
become blood-stained in consequence. At the trial in the 
Sessions Court, the accused adhered to the statements which 
they gave in the Committing Court. The Judge acquitted the 
second accused on the ground that the admissible portion of 
Ex. E did not amount to a confession. As regards the appel- 
lant he held that the confession contained in Ex. D was volun- 
tary and that though it isa retracted confession, it is corro- 
borated by the recovery of M. Os. 9,:10 and 11 and by the evidence 
of P. Ws. 7 and 8. The appellant’s explanation for blood stains 
on M. Os. 9 and 10 was rejected on the ground that it was 
inconsistent with Ex. D. The Judge then referred to the evi- 
dence of P.W. 7 and P.W.. 8 that the appellant was seen in the 
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vicinity of the field where the deceased met his death on the 
night of the 6th and that the first accused had been armed 
with a battle axe. On this evidence he convicted the appellant 
of the offence of murder of Papanna and sentenced him to 
death, 


It is urged in appeal that it is unsafe to convict a person 
on the basis of a retracted confession, that in this case there 
was no motive proved for the appellant to kill the deceased, that 
P.W. 7 himself stated that there was nothing unusual gn 
villagers going about with a battle axe when going in nights to 
watch their fields, that even if his evidence is accepted as 
true, there is nothing suspicious about the appellant’s conduct 
on the previous night, that the evidence of P.W. 7 and P.W. 8 
should not be accepted on the ground that their statements were 
available only on the 8th and 9th, that is, two and three 
days after the occurrence. It is also urged that there are 
enough indications in the evidence to show that the confession 
was not voluntary. Si 

Taking the evidence of P. W.7 and P. W. 8 first, the 
evidence of P. W. 8 was available only on thé 9th, that is, on 
the day of the confession. Three days had elapsed and it is 
unsafe to rely upon the ‘evidence which is given so late. The, 
same remarks apply to P. W.7 whose statement was available 
only on the 8th. Two days had elapsed. Neither of them had 
stated to any one what they had seen on the night of the 6th 
even though they knew that the deceased was murdered on the 
night of the 6th, .Theig, conduct is inconsistent with their 
haying seen the appellant armed with a battle axe on the night 
of the 6th anywhere near the scene of occurrence. I think it 
is unsafe to accept the evidence of P. W. 7or P. W, 8. 

Before I go to Ex. D, we must see what happened on the . 
7th and 8th. P. W. 11, the Sub- Inspector of Police, - 
Kurnool Taluk Station came to the village on the 7th at 
about 2-53 P. M. In Ex. B, the wife of the deceased gave the 
names of seven persons as suspects. Among these aré accused 
land 2. After P, W. 11 arrived in the village, he did not 
take any steps to verify if these men were in the village nor 
even to visit the house of any of the seven persons mentioned 

in Ex. B. The village munsif.who was examined*as P. W.9 
“was asked about it and he said: < 
“Till the arrival of the Sub-Inspector I dif not- take any steps'to verify 
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if these seven men were in the village. The Sub-Inspector was in the village 
on the 7th and 8th. Neither he nor I visited the houses of any of the seven 
men named in Ex. B on the 7th or 8th.” 

The Public Prosecutor conceded that as the Sub-Inspector was 
not asked in chief examination to deny what the village 
munsif stated, we must take it that the statement of the 
village munsif is true. It is said by the learned Public 
Prosecutor that merely on the ground that the names of these 
persons were given as suspects in Ex. B, their houses could 
not be searched. True, but that is no explanation why, as 
the village munsif says, steps were not taken to see whether 
these people were even in the village or why their houses were 
mot even visited. According to the prosecution, what put the 
Sub-Inspector of Police ultimately on to the accused 1 and 2 
is the statement given by P. W. 7 on the 8th. P. W. 7 stated 
that he saw accused 1 and Zon the night of the 6th, the first 
accused with a battle axe and the second with a spear. It is 
this information that evidently led the Sub-Inspector of Police 
to take action against these accused and to depute two 
constables to fetch them. It is strange that with the infor- 
mation given by P.W. 7 the Sub-Inspector did not think it 
worth while to search the houses of the first or second accused 
` but contented himself with merely deputing two constables 
to fetch them. He says: 

“Till 1 deputed the constables on the 8th to arrest accused 1 and 2, 1 did 
not take any steps to apprehend any of the seven persons mentioned in Ex. 
B or to search their houses. I did not attempt to search the houses of 
accused 1 and 2even after deputing constkbles on the 8th to get them. I 


had no reason to believe that accused 1 and 2 would confess. I thought I 
had no sufficient grounds to search their houses though I had decided to 


arrest them.” 

This is a curious ‘answer. If he had sufficient grounds to 
arrest them, it is difficult to understand his statement that 
he had not sufficient grounds to search their houses. The 
way in which the accused are said to have confessed the moment 
they appeared before the Sub-Inspector and what went before 
lead me to suspect that everything was known to the police and 
that the whole thing was merely a farce of having a confession 
first and a search immediately thereafter to bring theecase 
within S. 27 of the Evidence Act. The appellant is first pro- 
duced at A.M. Immediately he makes a confession, Ex. D. 
Then the first search is made and that ‘is recorded at 10 o'clock. 
At 11 o'clock the second search was made which led to the 
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recovery of the battle axe. At 12 noon, the second accused is 
produced and he confesses immediately. Then the search of 
his house is made and the search report was prepared at 1 P. M. 
to show the recovery of the spear in consequence of informa- 
tion contained in Ex. E. If the prosecution evidence is true, I 
cannot understand why even after Ex. D in which the second 
accused was very clearly implicated, his house was not searched. 
The searches in connection with Ex. D were finished at 
11 A.M. Thenas P. W. 10 states in cross-examination, the 
party returned and were simply sitting until 12 noon when the 
second accused was brought. P. W. 10 says: 

“When we returned from the tank to the chavadi we did not expect the 


second accused to be produced. Suli we stayed on there although we had 
nothing specific to wait for.” 


There is another point taken by the appellant. It i said that 


-the confession itself is not admissible under S. 24 0f the Evi- 


dence Act. That section runs. thus: BY 


“A confession made by an accused person is irrelevant ina criminal 
proceeding, if the making of the confession appears to the Court to have 
been caused by any inducement, threat or promise having reference to the 
charge against the person, proceeding from a person in authority and suff- 
cient in the opinion of the Court, to give the accused person grounds which 
would appear to him reasonable for supposing that by making it he would 
gain any advantage or avoid any evil of a temporal natare; in reference to 
the proceedings against him.” St. a 


The rule in England as statedin Taylor on Evidence i is this 
(12th edition, 872) : 


“ Before any confession can be received in evidence i in a criminal case, it 
must be shown.to have been voluntarily made . . .». The rule which ex- 
cludes confessions not shown to have been made ‘votuntarily is a rule of 
policy. It is not that the law presumes such statements to be untrue, but 
that owing to the danger of. receiving- such evidence, Judges have thought it 
better to reject it.” 


In I brahim v. The King}, the Judicial Committee seer: 


“It has long been established as a positive rule of English Criminal law, 
that no statement by an accused is.admissible. in evidence against him unless 
it is shewn by the prosecution to have been a voluntary statement, in the: 
sense that ithas not been obtained from him either by fear of ‘prejudice or 
hope of advantage exercised or Held’ out by a person in authority.” 


In ‘Tadia, however, the matter is put more elaborately in 
S. 24. One question that arises tinder 5. 24 is Whether it 





. á are | 


if . 
1. (1914) A.C. 599 at'609. 
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is really on the prosecution to prove that the circumstances 
mentioned in S. 24 do not exist or whether it is upon the 
accused to prove that the making of the confession was caused 
by inducement, threat or promise. It is no doubt true that the 
burden of proving facts which are specially within the 
knowledge of a person may be thrown upon him but having 
regard to the well-known principle of criminal jurisprudence re- 
cognised in Ibrahim v. The King}, I have no reason to doubt that 
what the Indian Legislature attempted to enact more elaborate- 
ly in S. 24 of the Evidence Act is that a Court must be satisfied 
before admitting a confession that it is free from all taint. 
The wording of S. 24 is if it appears to the Court to have been 
caused by inducement, threat etc., a confession is irrelevant. It 
is not “if it is proved to have been caused by inducement, 
threat or promise.” As pointed out in Emperor v. Panchkowri 
Dutt2, the Indian Legislature has deliberately used the expres- 
sion “if the making of the confession appears to the Court” 
and not “if it is, proved to the satisfaction of the Court.” 
Therefore, if the Court has any reason to doubt the. free and 
voluntary nature of the confession, then itis for the prosecution 
to prove that it was made without, any of the inducements, 
` threats or :promises mentioned in this section. It is not as if 
there is less need for protection to an accused person in India 
than in England. Yet in England, the burden lies undoubtedly 
on the prosecution to prove that the confession was voluntary 
before it is admitted. I have no reason to think that the 
standard is less strict in India. As. I said. before, the Legis- 
lature seems to have endeavoured to enact the same rule in a 
. more elaborate manner. 


It is said that in this case: the RTE set up the story 
that he was beaten by the police and that if it was true,. there 
would : have been soine marks of violence on the person of the 
accused. As regards the argument that, the accused has not 
proved-that he was beaten,.dt is as in most of such cases 
impossible to expect him to be able to prove to the satisfaction 
of the Court that he was belaboured or that there are. any of 
‘the infirmative circumstances mentioned in S. 24. Then it is 
said that what was suggested to the Sub- -Inspector . during*the 
cross-examimation was that some inducements were held out to 
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. 
the appellant in order to induce him to confess and not that he 
was beaten. P.W. 11 was asked whether he did not tell either ` 
of the accused that he would be taken as an approver if he 
confessed and he was also asked whether it was not true that 
accused 1 and 2 were arrested even before the 9th and 
compelled to make a confessional statement. There is enough 
‘suggestion in this second sentence that they were compelled and 
what is mentioned in the accuseds’ statement is only an elabo- 


‘ration of what is taken down as compelled in the cross-exaii- 


nation of P.W. 11. There is nothing in the evidence of P. W 
10 to advance the case of the prosecution. There are enough 
materials in this case to raise a very serious doubt in my mind 
about the free and voluntary nature of Ex. D. I apply there- 
fore the rule enunciated in Emperor v. Panchkowri Dutt}, ‘and 
hold that it was the duty of the prosecution to have satisfied: 
the Court that none of the circumstances mentioned in S. 24 
exist in this case and the evidence falls far short of it. On 
the other hand, all the circumstances point to the conclusion 
that very much more should have happened than what is 
admitted by the prosecution. 

Lastly there is the fact that the accused sakedep | 
the confession ` and the question -is whether it is safe to 
convict him on the strength of the retracted confession. 
Necessity of corroboration in a case of this kind, is recognised 
by all the authorities and was not seriously questioned by the 
Public Prosecutor. It is said that in this case the corroboration 
js to be found ih, the evidence of P.W. 7 and P. W. 8 and in the 
discovery of M. Os. 9, 10 and 11: It is unnecessary to go into 
this question fully in the view that I have taken on the other 
points. But there seems to be some force in the appellant’s 


‘contention that what was discovered by reason of the informa- 


tion given in Ex. D ought not to be treated as corroboration of 
the statement made in Ex. D and that even if as P. W. 7 and 
P. W. 8 say, the first accused was-carrying a battle axe which 
it was very common for every villager to do then, there is 
nothing suspicious in. Wai act and that again would not be a 
corroboration of Ex. D. 

I would reverse the conviction and sentence and direct the 
appellant to be set at liberty. e : 





1, (1924) LL.R. 52 Caf. 67. 
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` Before leaving this case, I should say that the question 
whether S. 27 of the Evidence Act has been altogether abroga- 
ted by S. 162 of the Criminal Procedure Code ought to be set 
at rest by the Central Legislature without leaving the matter in 
a state of confusion. It is enough to point out that the 
Lahore High Court by a majority held that it was repealed and 
the local Legislature interfered in the matter. The Allahabad 
High Court has also held: that S. 162 abrogates S. 27 of the 
Evidence Act.: I am very strongly in favour of this view. Two 
‘decisions of the Madras High Court have been brought to my. 
notice in which it has been held that S. 27 still stands in spite 
of S. 162, Criminal Procedure Code and this view has been 
taken by the Nagpur and Patna High Courts. It is obviously 
very unsatisfactory to leave the matter in this state. Advan- 
tage might be taken of this opportunity to examine the whole 
law of confessions and amend S. 24 so as to make it clear that 
- before a confession is allowed to go in, the prosecution must 
prove that it is voluntary. 

[On the appeal being posted before a third Judge, the 
Court delivered the following Judgment :] 

Horwill, J— The appellant was convicted of an offence 
punishable under S. 302, Indian Penal Code, by the Sessions 
Judge of Kurnool and sentenced to death. On a difference of 
‘opinion between Wadsworth and Somayya, JJ., the appeal has 
been posted before me. 

The facts of the case have been stated in the judgments of 
my learned brothers and the main question that I have been 
asked by the learned advocata for the appellant’ to consider is 


whether the confession made by the appellant was made volun-" 


tarily. On this point Wadsworth, J., held that it was and 
Somayya, J., that it was not. 

The wife of the deceased’ person had no information as to 
who had committed the murder, but because of past enmity she 
suspected seven persons, and amongst them were the two persons 
who were accused inthe lower Court. No definite material 
was forthcoming for a day and a half or so that was sufficient 
+o warrant the arrestof either gf them; but on the 8th of 
November, the offence having taken place on the night of the 
6th, P.W.°7 told the Sub-Inspector that he had seen the two 
accused together on the night of offence, the appellant armed 
with a battle axe and the other accused, with a spear. As the 
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deceased man seemed to have had his head battered in with 
blows from an axe and to have been stabbed with a spear, the. 
Sub-Inspector sent two constables on the night of the 7th to- 
arrest the accused; and they were brought to the Sub-Inspector 
the following morning. He. then had with him the village 

Magistrate and the President of the Panchayat Board to assist 
him in his investigation. The Sub-Inspector immediately ques- 
tioned the appellant, who told him that he and the other accused 
had committed this offence and that he had thrown the axe 
with which the offence was committed into a certain tank 
and that the blood-stained clothes which he was wearing” 
on the night of the offence had been placed in a pot inside his 

house. The learned advocate for the appellant contends that 

it was not sufficient for the prosecution to let in evidence of the- 
questions put and the answers of the appellant; but that they 
were bound to show by all evidence possible that the confession. 
was made in circumstances from which it could be conclusively 

deduced that the statement was voluntary. Particular reliance- 
has been placed on a decision of the Privy Council reported in. 
Ibrahim v. The King}, in which it has been said: 

“It has long been established as a positive rule of English criminal law 

that no statement by an accused is admissible in .evidence against him unless 
it is shown by the prosecution to have been a voluntary statement, in the: 
sense that it has not been obtained from him either by fear of prejudice or 
hope of advantage exercised or held out by a person in authority”. 
Our own Evidence Act does not put the matter in the same 
way. S.21 makes admissions relevant and says that they may 
be proved as against the person who makes them. S. 24 deals. 
with an admission which amounts, to a confession and adds a. 
Proviso to the ordinary rule that an admission can be proved 
against the person who makes it by laying down that: 


“A confession made by an accused person is irrelevant if the making of 
the confession appears to the Court to have been caused by any inducement, . 
threat, or promise having reference to the charge against the accused person,- 
proceeding froma person in authority and sufficient to give the accused 
person grounds. . . . for supposing that by making it he would gain any 
advantage or avoid any evil of a temporal nature... .” 
This wording suggests that unless it appears to a Court that. 
an inducement, threat, or promise was held out by a person in 
authority, a confession would be relevant under S. 21 of the- 
Indian Evidence Act without any formal proof of thevoluntary 
nature of the statement. 


1. (1914) A.C. 599. 
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It has certainly not been the practice of the Courts of this 
Presidency to require from the prosecution formal evidence 
that the statement was voluntary. There is always cross- 
examination on this point and the accused is always questioned 
by the Court about his confession. It is customary for the 
Court to consider the suggestions made in crogs-examination 
and the statement of the accused and for the Court then to 
decide whether there is anything in those suggestions or in the 
evidence which would lead it to suspect that the confession was 
not voluntary. However, this discussion whether formal 
proof by the prosecution of the voluntary nature of the confes- 
sion is necessary is an academic one, because P. W. 9 has set 
out the circumstances under which the accused was questioned; 
he says that: 

“A policeman brought accused 1 to the Sub-Inspector about 9a.m. We 
had gathered there casually... After arresting.the first accused, the Sub- 
Inspector asked him ‘what do you know of the death of Vullam Papanna?’ ” 
The accused’s confession seems to have been an answer to 
that question. This is very much what happened in the Privy 
Council case above referred to (Ibrahim v. The King+), where 
the officer who was the superior of the soldier charged, said to 
him “why have you done such a senseless act?” to which the 
accused replied: 

“Some three or four days he has been abusing me. Without a doubt I 
killed him.” 

That statement was held to bea voluntary one; and I see no 

reason for holding that the statement in the present case was 

not made voluntarily. It is probably true that the Sub-Inspector 

preferred obtaining information from the accused rather than” 
by searching his house; but that does not in any way cast any 

- doubt on the voluntary nature of the confession made. 


It is frequently assumed that a person would not make a 
confession of his guilt which would be prejudicial to his inte- 
rest unless some pressure ‘were exerted on him. Ido not 
believe this to be the case. A man who has committed a grave 
crime—unless he is a hardened offender—has an overwhelming 
desire to unburden himself and share with somebody his terrible 
secret. If,he thinks of the consequences of his conviction, fear 
of them will act in restraint of his natural impulse to confess. 


pO 
e 


1. (1914) A. C. 599. 


Chinna 
Papanna, 
In re. 


Horwill, J. 


Chinna 
Papanna, 
In re. 


Horwill, J. 


1084 THE. MADRAS LAW JOURNAL REPORTS.. [1941 


At the moment of his arrest, the ordinary accused feels that 
the game is up and that itis futile to attempt to try to conceal his 
guilt any longer. Even in cases in which no confession of the 
accused is tendered in evidence, because it does not lead to any 
discovery, a perusal of the records frequently shows that some 
sort of a confessional statement is made. There is nothing in 
the evidence in this case which suggests that the appellant was 
detained and questioned for a considerable time before he made 
his statement. The evidence is in fact to the contrary. ë 


That voluntary confessions made toa police offcer are 
admissible if they satisfy the conditions laid down in S. 27 of 
the Evidence Act—despite the provisions of S. 162, Criminal 
Procedure Code—has been held consistently by this Court over a 
long course of years. Ifthe statement made by the appellant 
was voluntary—as I hold it was—there can be little doubt of the 
truth of his confession. Asa result of it the axe was found in 
atank, and it is unlikely that it would have been found had it 
not been for. the confession. Further, certain clothes stained 
with human blood were found in the house of the appellant, 
which he said in his confession were worn by him at the time 
of the murder. The evidence of P.Ws. 7 and 8 is also corro- 
borative of the confessional statement; for they saw the two 
accused persons on the night of offence not far from the scene 
of offence, armed with instruments similar to those with which 
the appellant says they committed the murder. The medical 
evidence shows that such weapons could have caused all the 
injuries found on the body-of the deceased. 


P. Ws. 7 and 8 are unconnected either with the appellant 
‘or with the deceased; and it is difficult to believe that they 
would be willing to say that they saw the accused armed with 
an axe and a spear respectively near the scene of offence on the 
night when the offence was committed unless they had actually 
seen them. If it were customary for witnesses: to come 
forward at the very first opportunity and tell the police that 
they had seen something connected with the murder, then the 
value of the evidence of P, Ws. 7 and 8 would be seriously 
dimipished by their failure toeinform the police at the earliest 
opportunity. P.W. 7 waited a day or so before he told the 
Sub-Inspector what he knew and then probably spoke only 
because he was questioned, whilst P. W. 8 probably did not 
come forward with information until after the appellant had 


TT] THE MADRAS LAW JOURNAL REPORTS. 1085 


made his confession. Unfortunately, witnesses are almost 
always unwilling to speak and thereby risk the enmity of the 
accused and his friends and put themselves to great incon- 
venience unless they are personally interested. There is 
nothing improbable in this evidence of these witnesses. They 
are absolutely disinterested and so there isno reason why their 
evidence should not be accepted. 

I therefore agree with Wadsworth, J, that the appellant 
was properly convicted of the offence with which he was 
charged. 


A strong plea has been made. for the modification of the 
sentence; but I do not find any circumstances that extenuate the 
crime of the appellant. The murder was apparently a deliberate 
one, committed in cold blood while ‘the deceased was lying in 
his field. The side of his head was crushed by repeated blows 
with a weapon such as the axe used by the appellant, which 
shows that these blows must have been delivered -while the 
deceased was lying’on the ground. The conviction and sentence 
are therefore. confirmed and the appeal dismissed. 

K. C. l Conviction and sentence confirmed and 
Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice WADSWORTH. 





Reddi Mallayya -. Petitioner* (Plaintiff) 
v. ; 

Pedda Mallayya and others .. Respondents (Defendants 2, 
1, 3 tô 9). 


Madras Agriculturist Relief Act (IV of 1938), Ss. 8 and 9—Pronote in" 


favour of A the brother of in B 1931 when they were undivided—Fresh note of 
1933 in favour of B iù discharge of the earlier one—Partition between A and 
B in 1932—Note assigned in 1937 to A who sued on it—If suit can be dis- 
missed on failure of A to produce the earlier note—Scaling down—Principles. 

` The plaintiff sued on a note executed by the second defendant in favour 
of the plaintiff’s brother the first defendant on 14th April, 1933, which was 
assigned? to 'the plaintiff on 2nd August, 1937. It was found that the second 
defendant was an agriculturist. It was in evidence that the suit note of 1933 
actually discharged an earlier note of about the.year 1931 executed in favour 
of the plaintiff himself at a, time when the family of the plaintiff and first 
defendant was undivided, the partition® being in 1932. The lower appellate 
Court found that the creditor had not fulfilled his duty of putting before 
the Court the materials necessary for scaling down the debt because of the 
non-production of the prior document of 1931 and thati in the absence of 


© = CÌR. P. No. 253 of 1940. °° ~ ` 7th November, 1941. © 
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Mallayya proof of the documents necessary in order to ascertain the original principal 
no decree could be given against the second defendant. On revision, 


Held, that no doubt, in a case in which it can be shown that the creditor 
has wilfully failed to produce earlier documents which ought to be looked 
into for the purpose of scaling down the debt the Court would be entitled to 
draw an inference adverse to the creditor from the non-production of those 
documents (Error in report of C. R. P. No. 331 of 1939 in Suryanarayana v. 
Viswanadham, (1940) 2 M.L.J.N.R.C. 27, pointed out). But as the suit note 
itself was executed in favour of the first defendant in discharge of an 
earlier note executed in favour of the plaintiff, the fact that the suit note 
was subsequently assigned to the plaintiff would not make the note a renewal 
of an earlier debt in favour of the same creditor. As the first note wi 
executed in favour of the plaintiff as representing the joint family and the 
second one was executed in favour of the first defendant as a member of 
that family to whom the debt had been assigned on partition it could not be 
said that the creditors were the same in the two transactions. If the note of 
1931 had been assigned to plaintiff before it was discharged by the note of 
1933 there would be a renewal in favour of the same creditor but no such 
case was pleaded. Accordingly the suit ought not to be dismissed solely for 
the reason that plaintiff had not produced the materials necessary to scale 
down the debt but must be decreed as scaled down under S. 9 of the Act. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the decree of the District 
Court of Anantapur in A.S. No. 25 of 1939, preferred against 
the decree of the Court of the District Munsif of Anantapur 
in O. S. No. 231 of 1937. 


P. Chandra Reddi for Petitioner. 
E. Venkataramana Rao for Respondents. 


The Court delivered the following 
JupGMENT.—The plaintiff, who is the petitioner here, sued 
on a note executed by the second defendant in favour of the 
. Plaintiff’s undivided brother, the first defendant, on the 14th 
April, 1933, which was assigned to the plaintiff on the 2nd 
August, 1937. The trial Court found that the second defen- 
dant was an agriculturist and scaled down the debt on the basis 
of the suit note under S. 9 of Act IV of 1938. It was in 
evidence that the suit note of 1933 actually discharged an 
earlier note of about the year 1931 executed in favour of the 
plaintiff himself at a time when the family was undivided, the 
partition being in 1932. On these facts, the learned District 
Judge in appeal found thatethe creditor had not fulfilled his 
-e duty of putting before the Court the materials necessary for 
scaling down the debt because Sf. the non-production of the 
prior document of 1931 and in the absence of proof of the 
documents necessary in order to ascertain the original principal, 


v. 
Mallayya 
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no decree could be given against the second defendant. The 
appeal was therefore allowed and the suit dismissed with costs. 

An attempt has been made to support this judgment by 
reference to a short note of the case of Suryanarayana v. 
Viswanadham (C. R. P. No. 331 of 1939) found at page 27 of 
the Notes of Recent Cases in (1940) II M.L.J. The short 
note states: 


“Where a creditor becomes entitled to a promissory note belonging to a 
joint Hindu family at a partition with his other coparceners and fresh 
promissory notes are executed in his own favour by the debtor, he cannot 
‘content himself with producing the promissory notes executed in his favour 
alone and is bound to produce, if available, the promissory notes anterior to 
the date of partition as also the account books of the joint family, to enable 
the debtor to establish a claim to relief under Madras Agriculturists’ Relief 
Act.” 


As I was a party to the decision in question which, if 
correctly reported, would be very difficult to reconcile with 
other decisions of the same Bench, I have sent for the original 


judgment in the case and find that the brief report bears little: 


‘or no relation to the actual judgment. What we decided in 
the judgment was that the lower Court ought not to have 
refused permission to summon from the plaintifi’s custody 
earlier promissory notes or accounts which tend to prove that 
the suit can be traced back to the earlier notes in favour of the 
same creditor or one of whom this creditor is the legal repre- 
sentative. We expressly stated that, nothing was said about 
the effect of the partition in the creditor’s family but we 
confined ourselves to holding that the lower Court was wrong 
in shutting out evidence regarding documents executed before 
this partition. 


It will be clear that the actual judgment in this case gives 
mo support whatever to the position taken up by the learned 
District Judge. No doubt, in a case in which it can be shown 
that the creditor has wilfully failed to produce earlier docu- 
ments which ought to be looked into for the purpose of scaling 
down the debt, the Court would be entitled to draw an infe- 
rence adverse to the creditor from the non-production of those 
‘documents. But, in the present .case, we have the suit note 
executed in favour of the first defendant iri discharge swf an 
earlier ngte executed in favour of the plaintiff. The fact that 
the suit note was subsequently assigned to the plaintiff would 
not make the note a renewal of an earlier debt in favour of the 
same creditor. And if the first note was executed in favour of 
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the plaintiff as representing the joint family-and the second 
note was executed in favour of the first defendant as a member 
of that family to whom the debt had been assigned on parti- 
tion, it could not be said in view ‘of the decision in Rama- 
subbier v. Rama diyari, and other similar cases that the 
creditors were the same-in the two transactions. No doubt it 
might be possible for the second defendant to plead and prove 
that the note of 1931 was assigned by the-plaintiff to the first 
defendant before it was discharged by the note of 1933, ia 
which case there would clearly be a renewal in favour of the 
same creditor; but no such case was pleaded and no attempt 
seems to have been made by the second defendant to require 
the plaintiff to produce the earlier note and the earlier note 
was, so far as our information goes, irrelevant for the purpose 
of scaling down the debt. That being so, it seems to me that 
the learned District Judge was grievously in error in dismissing 
the suit solely for the reason that the plaintiff had not produced 
the materials necessary to scale down the debt. I am also of 
opinion that the error of the learned District Judge is one 
which justifies, interference i in revision. 


In the result, therefore, I allow the revision petition with 5 
costs throughout and restore the decree-of the trial Court. 


K. S. _ Petition allowed. 


ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 


C. Ethiraja Mudaliar .- Appellani* (Defendant) 


D. 


_N. Murugesa Mudaliar and others .. Respondents  (Plain- 


tiffs). 

Madras Estates Land Act (I of 1908), Ss. 3 (5), 77-4 and 112—Procee- 
dings initiated by one co-sharer without joining others—Validity. 

The term ‘landholder’ in Ss. 77-A and’ 112 of the Madras Estates Land: 
Act must have the same meaning as under S. 3 (5) and in the case of a divi- 
ded family it is not open to the elder brother to represent his minor brother 
and act as his guardian without being appointed as such under the Guardians 
and Wards Act and-it is not competent:for one co-sharer to initiate procee- 
dings to exercise the power of sale under Ss. iit and 112 without j joining the 


other co-sharer. K 
x 5 i 





1. (1941) 1M.LJ. 396 f 
* S. A. Nos. 346 to 356 of 1939. 4th Septemiber, 1941. 
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` Under-S. 3 (5) the Collector can recognise one person as a landholder if Ethiraja 
there is more than one landholder, only if. there is a dispute between the seudair 
landholders and not where the dispute i is raised only by a ryot. Mira sesa: 
Need for amendment of S. 3 (5) in the interests of the landholders and Mudaitar. 

‘ryots pointed out. 

` Appeals’ against the disi e: the District Court of 
Chingleput in A. S. Nos. 36 to 46 0f 1937 preferred against the 
decrees of the Court of the Deputy Collector of Trivellore 
Division.in S. S. Nos. 606 to 616 of 1935. 


° K. Rajah Aiyar and V. Seshadri for Appellant. 
S. Jagadisa Aiyar and G. R. Jagadisan for Respondents. á 


The Court delivered the following 

JupGMENT.—This is a batch of appeals arising out of suits 
filed by the tenants of Zamin Devaranjeri village, Ponneri 
Taluk under :S, 112 of the Madras Estates Land Act for rais- 
ing the attachment of the holdings effected by the appellant. 
Several grounds were alleged in the plaint of which three 
require notice: * 


(1) There was no proper exchange of patta and muchilika 
between the plaintiff and the defendant for the fasli 1343 and 
there was no proper tender of patta. Therefore the attachment 
proceedings were not proper and valid. 


(2) It is not competent for the appellant to initiate the 
proceedings for sale under the Estates Land Act on the ground 
that he was not the sole’ proprietor of the village and that there 
‘were other co-sharers who ought i have joined in the pro- 
ceedings. 


(3) The merais claimed in the demand notice were note 
legally enforceable. 

The defendant i in the written statement urged that there 
were valid pattas and muchilikas in force, that he was com- 
petent to take proceedings under the Estates Land Act and 
bring the holdings of the tenants to sale and that the-merais 
were legally enforceable. . 


The Deputy Collector who tried. these suits held iat pattas 
and muchilikas were exchanged im some cases: and -tendergd in 
other casgs and therefore he would hold that there was ex- e 
change of pattas and muchilikas continuing in force and that 
though the defendant: had a brother, Kesava Mudaliar, he was 
only a minor and that the defendant was competent to take 


137 


e 
ra 


Ethiraja 
Mudaliar 
v. 
Murugesa 
Mudaliar. 


1090 THE MADRAS LAW JOURNAL REPORTS. [1941 


proceedings without joining his brother. With regard to the 
merais he held some of them enforceable and some not. 


Appeals were preferred against these decisions in the 
various suits. The learned District Judge of Chingleput 
reversed the decisions and disposed of the suits on two grounds 
viz., (1) that the managing member of a joint undivided Hindu 
family was not competent to tender a patta without his un- 
divided brother being also a party to the tender and (2) that he 


` would not be competent to exercise the right of sale under the. 


Estates Land Act without his brother joining in the proceed- 
ings. 

When these appeals were argued before me I wanted to 
find out what were the various pattas which must be deemed to 
be in force in the several suits, on the strength of which the 
learned District Judge came to the conclusion which he arrived 
at. In the course of the hearing,,the deposition of D.W. 3 was 
brought to my notice in which reference was made to a, suit for 
partition in the family of the defendant and the appointments 
of receiver or receivers in that suit. As the suit was one on 
the file of this Court (C. S. No. 307 of 1928), I caused the 
papers to be produced, as without reference to them it would 
not be satisfactory to dispose of these appeals. On a reference 
to them I found that the suit was one for partition of the joint 
family properties instituted by the defendant against his father 
Venugopala Mudaliar and his undivided brother Kesava 
Mudaliar. There was a preliminary decree for partition in and 
by which all the properties of the joint family including the 


, suit village were directed to be partitioned and each of the 


parties was held entitled to 1/3rd share therein. There was a 
final decree subsequently in the same suit in which the pro- 
perties including the suit village were partitioned in two equal 
shares because at that time the father was dead. So far as the 
suit village is concerned, the appellant herein and Kesava 
Mudaliar were each given one half share in it. One Kumariah 
was appointed a receiver in that suit and thereafter one 
Panchakshara Mudaliar was appointed. These facts establish 
that, the assumption on which the learned District Judge 
decided, viz., that the parties were members of a joint Hindu 
family, was wrong. Therefort the question arises as to 
whether one co-sharer can, tender a patta without the consent 
of the other. On a reference to the evidence in the suits I find 


. 
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that some pattas were tendered by the receiver and muchilikas 
in his favour, executed by the tenants, and that subsequent to 


the partition suit, pattas were tendered in some faslis by the 


appellant and refused by the tenants. On these facts the ques- 
tion which naturally arises is whether the patta tendered by the 
receiver could not be said to be continuing in force if no patta 
was subsequently exchanged between the parties. Mr. K. Rajah 
Aiyar’s contention is that the pattas issued by the receiver must 
be deemed to be in force if no subsequent pattas were issued or 
if the pattas were issued such pattas are held to be invalid. 
But specific attention was not directed to this aspect of the 
matter in the lower Courts and the learned Deputy Collector 
simply stated that there were valid pattas issued in force with- 
out specifically adverting to the evidence in the case. If the 
matter had rested there, I should have set aside the finding of 
‘the learned District Judge and remanded the suits for re-hear- 
ing. There was another question in the case, namely whether 
the proceedings initiated by the defendant in bringing the 
holdings of the tenants to sale were valid, and if they were not 
valid whether the tenants had not the right to set’ aside the 
attachment under S. 112 of the Estates Land Act. The learned 
District Judge gave a decision against the appellant and 
decreed the suits. Therefore this question arises pointedly for 
consideration. 

Mr. Rajah Aiyar contends that Kesava Mudaliar being a 
minor it would be competent on the part of the appellant alone 
to take proceedings and at any rate he must be deemed to have 
done so as the guardian of Kesava Mudaliar. It cannot be 
said that the appellant can be the legal guardian of Kesava* 
Mudaliar in view of the Full Bench decision in Chennappa v. 


‘Onkarappat, But however, I find in 1936 that so far as 


Kesava Mudaliar is concerned, his name was registered as re- 
presented by the appellant herein as his legal guardian. In 
that case it might be that apart from the Full Bench decision, 
for the purpose of the Estates Land Act it would be competent 
for the appellant to tender a patta or initiate proceedings for 
sale on behalf of his brother as his guardian. That question, 
however, does not fall to be decided in these suits because pro- 
ceedings Were taken before 1936. Mr. Rajah Aiyar relied on 
‘the Common Law rule in England whereby one co-sharer can 
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distrain the tenants on behalf of the other co-sharer for arrears 
of rent. The said rule cannot be relied on in the. face of the 


_ provisions of the Estates Land Act by which the question has 


to be decided. Under Ss. 77 (a) and 111 of the Act it will be 
competent for the landholder to proceed against the ryot for 
the recovery of arrears of rent by the sale of his holding. 
Both the sections use the expression ‘landholder’ but the 
singular would include the plural. If there is more than one 
landholder we must read in the section for the expression 
flandholder’ ‘landholders’. If there is more than one land- 
holder, particularly in this case where the landholder’s interest 
is vested in several sharers, it would not be competent for one 
landholder to exercise the power of sale or initiate proceedings 
in regard thereto without the other landholder or landholders 
being made parties to such proceedings. Mr. Rajah Aiyar 
pointed out several inconveniences and anomalies which might 
result by adopting this view. I have to construe the provisions 
of the statute as they are. Such anomalies have to be met by 
an amending legislation. I must point out in this connection. 
that in such cases as the present there apparently appears to be 
no provision by which one of the co-sharers can get himself 
recognised as a landholder within the meaning of S. 3 (5) of 
the Act. Taking this specific case the Full Bench of the 
Madras High Court has held in Chennappa v. Onkarappal, that 
none but a father or mother can be the natural guardian of his 
or her minor child and therefore unless the appellant gets him- 
self appointed as guardian of his brother under the Guardians. 
and Wards Act he cannot act for his brother. The plain 
‘language of S. 3 (5) indicates that the Collector can recognise: 
one person as a landholder if there is more than one landholder 
only if there is a dispute. Mr. Jagadisa Aiyar contends that it 
is open to the Collector to register a person as a landholder 
even if there is no dispute between the landholders, but the 
dispute raised was only by a ryot and he relied upon a decisior 
in Sona Alaga Kudunban v. Sivarama Aiyar2, in support of 
this contention. The case does not lay down any such propo- 
sition. The facts are entirely,different. To hold in favour of 
the contention urged by Mr. Jagadisa Aiyar would be against 
the plain language of the section which says that the dispute 





1. (1939) 2 M.L.J. 884: LL.R. (1940) Mad. 358 (F.B.). 
2. (1915) 29 I.C. 31. 
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must be between the landholders. At any rate the section needs 
an amendment in the interests of the landholders and ryots. 

_ In the result on the view I have taken, namely, it is not 
competent for the appellant to initiate the proceedings to exer- 
cise the power of sale under Ss. 111 and 112 of the Estates 
Land Act, I dismiss these appeals. But in the circumstances of 
the case I direct each party to bear his own costs. 

K. S. Appeals dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA. 

The Tirumalai Tirupati Devasthanams Appellani* (Plaintif — 

Committee represented by its Com- Appellant) 

missioner. 





v. : E 
The Tirupati! Municipal Council re- Respondent (Defen 
presented by its Commissioner. dant—Respondent). 


Madras District Municipalities Act (V of 1920), S. 82, Cl. (2)—Cost of 
constructing compound walls—If can be taken into consideration in fixing the 
annual value of the premises for taxation. 


Having regard to the purpose and intendment of the Madras District 
Municipalities Act and of the proviso to Cl. (2) of S. 82, compound walls 
form part of the building and the cost of constructing the compound walls 
should also be taken into consideration in fixing the annual value of the 
premises for purposes of assessment. 


Appeal against the decree of the District Court of Chittoor 
in A. S. No. 163 of 1937 preferred against the decree of the 
Court of the District Munsif of Tirupati in O. S. No. 146 of 
1936. [oi K 

V. Govindarajachari for Appellant. 

N. Gopala Menon and C. S. Govindaswami for Respondent. 

The Court delivered the following 

JupGMENT.—The respondent, the Municipal Council of 
Tirupati, assessed the electric power house owned by the 
appellant. This building is not ordinarily let; and hence the 
respondent proceeded to fix the annual value under.the proviso 
to S. 82, Cl. (2) of the District Municipalities Act. Under 
this proviso, the annual value of the premises shall be deemed 
to be six per cent. of the total of the. estimated value of the 
land and the estimated present cost of erecting the building less 
a deduction for depreciation. | In fixing the ‘estimated present 
cost of erecting the building” the respondent took the cost of 
ee ee eee 


*S. A. No. 53 of 1939. ° 9th September, 1941. 


Ethiraja 
Mudah 


Mürugesa ' 


Mudaliar. 


Commis- 
sioner, 
Tirupati 
Devas- 
thanams 
v. 
Commis- 
sioner, 
Tirupati 
Municipal 
Council, 


1094 ` THE MADRAS LAW JOURNAL REPORTS. [194] 
. 


Commis- constructing the compound wallsas well. This is objected by 


Tirupati the appellant on the ground that the compound walls are not 


Devas- included in the word ‘building’ in S. 82 of the Act and that a. 


thanams 


v., compound wall’ is not a building by itself as defined in S. 3, 
Commis: CI, (3) of the Act. 
Tirupati | S. 82 runs thus: 
Municipal: a Lie PONE . 
Council (1) Every building shall be assessed together with its site and other 


adjacent premises occupied as an appurtenance thereto unless the owner of 
the building is a different person from the owner of such site or premises. : 
(2) The annual value of lands and buildings shall be deemed to be the 
é gross annual rent at which they may reasonably be expected to let from 
e month to month or from year to year less a deduction, (in the case of build- 
ings only) of ten per centum of such annual rent and the said deduction shall 
be in lieu of all allowance for repairs or on any other account whatso~ 
ever: 
Provided that— 
(a) in the case of 
(i) any Government or railway building, or 
(ii) any building of a class not ordinarily let the gross annual rent of 
which cannot, in the opinion of the chairman, be estimated, the annual value 
of the premises shall be deemed to be six per cent. of the total of the estimat- 
ed value of the land and the estimated present cost of erecting the building 
after deducting for depreciation a reasonable amount which shall in no case: 
be less than ten per centum of such cost; 
(b) machinery (and furniture) shall be excluded from valuations. 
under this section.” 
It is urged that in Cl. (1) of S. 82 the word ‘building’ is used’ 
so as to excludeeven the site on which it stands and also the 
adjacent premises occupied as appurtenances thereto. The argu- 
mentis that unless the expression ‘compound wall’ comes within 
the words ‘other adjacent premises occupied as an appurtenance 
thereto, its value cannot be taken into. consideration and that 
compound walls cannot be called adjacent premises. But in 
°S. 82, Cl. (1) the Legislature is laying down a rule of single 
assessment for the building, site, and the adjacent premises, 
unless the latter are owned by a different owner. Where for 
instance, the superstructure is owned by one and the land by 
another, the building proper alone should be valued and the 
owner of the building assessed. The site and the adjacent 
e premises willbe valued ‘under other provisions -aand the owner 
thereof assessed in respect of them. In all other cases, the 
building, the site and the adjacent premises form a single unit. 
of taxation. The word ‘building’ is defined by S. 3, c (3) as 
- including: . 
“... . a house, out-house, stable, latrine, shed, hut, wall (other than a’ 
boundary wall not exceeding eight feet in height) and any other Stich struc- | 
. ture . tate? 


4) 
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Under this definition, ‘building’ includes a wall other than a 
boundary wall which is less than eight. feet in height.. So, a 


compound wall which is more than eight feet in height is a build-- 


ing ‘by itself though there may be no building inside. 

The present compound wall is less than eight feet in height. 
Therefore, itis not a building by itself under S. 3, CL (3). 
But the question for decision is whether in valuing a building 
under S. 82, Cl. (2) proviso, the respondent can include the 
‘meney spent on the compound walls which are less than eight 
feet in height and not whether the compound walls constitute a 
building by themselves even though there is no structure inside. 
I do not see why the compound walls should not be considered 
part of the building. A parapet wall is certainly included in the 
word ‘building’. Why the money spent on compound walls 
should be excluded from the valuation of ‘building’ it is diffi- 
cult to see. Existence of compound walls certainly enhances 
the letting value of the building in, cases of falas a which 
are ordinarily let. - 

“ The decision of the Calcutta High. Courts inC orporation of 
Calcutta v. Binoy Krishna Bose1, which is relied on, by the 
appellant deals with a case of compound walls with no building 
inside; and these walls.,were sought to be assessed. That 
decision does not throw any light on the present question. 
Another decision of the Calcutta High Court relied upon is 
that of In the matter of Corporation of Calcutta v. Jogeswar 
Laha?. The.question was whether a detached wall built of 
masonry, is not a ‘masonry building’ as defined by S. 3, Cl. (25) 
of Bengal Act III of 1899. 

The term ‘building’ was not defined in the ma Calcutta 
Act but the term ‘masonry building’ was defined as ‘any build- 
ing other than a hut’, The Judges held. that the term ‘build- 
ing’ does not include a wall, that is, that a detached wall is not 
a building. They took care to say this on page 488: 

“We think the latter view is correct and that ‘building’ in the Act does 


not include ‘wall’, The wall in question is a detached wall and cannot be 


said to form part of any building, and it must be understood that the opinion 
we express in this-judgment is confined toa detached wall such as we under- 
stand that to be to which this case refers.” 


1 have underlined the above wording. | ii 

It mugt be noticed that there was no building at all inside 
the wall or walls. This decision. appears, to be against the 
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appellant. : Compound walls cannot be said not to form part of 
the building. A compound wall is:part of the building and is 
not a detached wall. rere: 

If the. building is one which is ordinarily let, the gross 
annual rent at which the building may reasonably be expected 
to let less a deduction of ten per cent. for repairs is the annual 
value, . If such a building has compound walls, the letting 
value is certainly higher than that of a building with no com- 
pound walls. There is no reason why if in the case of buildings 
ordinarily let, the compound walls are taken into consideration, 
they ought to be left out in the case of buildings which are not 
ordinarily let. 

Both the advocates rely on the way in which the word 
‘building’ or ‘house’ is explained in different decisions. ` 

I do not consider that any useful purpose is served by 
adverting to these cases. Each case depends on the particular 
statute in which the word occurred. Thus in Khirode Chandra 
v. Saroda Prosad}, the question was what all are comprised in’ 
the term ‘house’ in the Partition Act. Compound. walls would 
according to this decision be part of the ‘house’, The com- 
pound walls of a house or building would certainly pass to the 
purchaser when the building is sold unless they are reserved. 

No doubt whatever is built should not be taken to be a 
building by itselfi—a detached wall for instance. But even there, 
the particular statute may define a building so as to include a 
mere wall. Under the Madras District Municipalities Act, S. 3, 
Cl. (3), it is conceded that a detached wall (which is nota 


, compound wall less than eight feet high) would be a building. 


_ Having regard to the purpose and intendment of the Act 

and of the proviso to Cl. (2) of S. 82, I hold that the com- 

pound walls are part of the building and the cost of construc- 

ting the compound walls should also be taken into consideration. 
The second appeal fails and is dismissed with costs. 


‘No leave. 
K. S. —— Appeal dismissed. 


[END or VoLUME, 1941—IT] | 
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be found (F.B.) .. 152 


S. 52—Agent if can present a re- 
turn—Liability of such agent for making 
a false return . .. 475 


INSOLVENCY — Adjudication of 
Hindu father—Minor son’s shares brought 
to sale in insolvency—Pendency of parti- 
tion suit by minor—Effect .. 951 


Official Assignee—Incurring of 
costs—Whether as between himself and 
estate the Official Assignee to pay costs 
personally—Ordinary Court’s jurisdiction 
limited in deciding the matter .. 110 


Practice—Creditor’s petition for 
adjudication—Allegation, of notice of sus- 
pension of payment made in petition and 
facts proving it set out in verifying affida- 
vit—If sufficient compliance with law. 598 


INSURANCE—Policy of insurance by 
Mahomedan—For benefit of children— 
Married Women’s Property Act (III of 
1874), S. 6—If applicable .. 740 


LAND ACQUISITION ACT (I OF 
1894)—Assessing value of property— 
Method of calculation of amount to be 
awarded as compensation .. 75 


LANDLORD AND TENANT—Suit 
for ejectment and recovery of rent in Civil 
Court—Plea that Civil Court has no juris- 
diction as concerned land was inam—Bur- 
den of proof .. 432 

LEASE—Mortgagee by lessee of his 
interest—Mortgagee taking possession— 
Failure of lessee to make payments 
under the lease—Sale—Lessor cannot re- 
qever from Mortgagee as there is no 
privity of contract (P.C.) .. 53 
Stipulation that the lessee was to 
‘be paid the value of the building put up 
by him acgording to the market rate 
when lessor'resumetl possession—Compu- 
tatién of value—Mesne  profits—Right 
to .. 711 


LEGAL PRACTITIONER—Advo- 
cate an accused—If can appear for co- 


accused in the same case—Madras Crimi- 
nal Rules of Practice, r. 82—Scope.. 156 
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LEGAL PRACTITIONER—Contd. 


Filing certificate of receipt of 
fees which he has not in fact received 
—Whether misconduct (F.B.) .. 663 


LIBEL—See Tort—Lipet. 
LIMITATION ACT (IX OF 1908), 





Ss. 3 and 4—Two contracts between 
same parties—Breach—Cause of action 
separately maintainable in Munsif’s 


Court which re-opened  earlier—Single 
suit filed on the different causes of action 
in the Subordinate Judge’s ‘Court on re- 
opening date under Civil Procedure Code 
(V of 1908), O. 2, r. 3—Effect on Ifni- 
tation.as to claim based on earliest breach 
of contract which could have been filed 
in the Munsif’s Court .. 244 
S. 5—Application for excusing 
delay—What is “sufficient cause”’—Ana- 
logy of S. 14 .. 873 
S. 6—Applicability .. 92 
S.  10—Nattukottai Chetti com- 
munity—Stridhanam for bride—Deposit 
with a business firm—Deposit—Nature 
of period of limitation for rea 











Ss. 19 and 20—Open - payment 
endorsed on promissory note insufficient 
as ‘payment of interest as such’ under S. 
20—Sufficiency as acknowledgment under 
S. 19 of. the subsistence of the debt. 848 
S. 19—Usufructuary mortgage— 
Mortgagors covenanting “if we commit 








: default you shall bring property to sale, 


take principal and interest and pay ear- 
lier mortgagee if any debts incurred for: 


‘benefit of the family have to be paid to 


him in respect of the property and pay 
the balance to us’—How far acknow- 
ledgment of earlier mortgage debts to 
save limitation .. 460 


S. 20—Part payment by mort- 
gagor who has parted with the mortgag- 
ed property—If saves right of suit 
against the purchaser of the equity of 
redemption .. 913 
Ss. 20 and 21—Promissory note 
executed by managing member of a Hindu 
family when the family was joint—Pay~ 
ment of interest after partition by a mem- 
family—If starts a fresh 
period of limitation against the other 
divided members of the family. Ko 

(F.B.) ... 883 
S. 20—Usufructuary mortgagee 
continuing in possession after final de- 
cree on mortgage—Receipt of profits— 
Sufficiency to start a fresh period of 
limitation for an application for execu- 
tion of the decree .. 248 


Arts. 62 and 120—Applicabi- 
* .. 222 














lity 





: Art® ‘106—A pplicability—Part- 
nership for running a chit fund with the 


LIMITATION ACT (IX OF 1908) 
. —Contd. 


partnership as  stake-holder—Suit for 
dissolution and accounts—Limitation. 490 
Art. 132—Vendee executing a 
promissory note for balance of unpaid 
purchase money—Payment towards the 
note and endorsements of payments— 
Suit for enforcement of vendor’s lien 
for unpaid balance twelve years after 
sale—Property in the meantime purchas- 
ed by third person in execution of mort- 
gage decree against vendee—Whether 
suit barred by limitation—Whether ac- 
kn@wledgments on the note could keep it 
alive .. 939 

Art. 182—Prévious execution 
application—Order in 1931 directing fresh 
application to be filed against certain 
judgment-debtors—Final order on ap- 
plication on 30th March, 1933—Subse- 
quent application for execution in March, 
1935—If within time .. 493 


Art. 182 (2)—Appeal from order 
on execution petition—Death of appel- 
lant—Abatement for want of legal repre- 
sentative—Order of appellate Court dis- 
missing the appeal on the ground of 
abatement -of appeal—Starting point for 
limitation for fresh E. P .. 66 


Art. 185 (2)—Claim of third 
party to attached property allowed and 
execution petition dismissed—Unsuccess- 
ful suit under O. 21, r. 63 by decree- 
holder and appeal thereon—If continua- 
tion of the execution or ‘step in aid’ of 
execution to save subsequent application 
for execution from bar of limitation. 754 


Art. 182, Cl. 5—“Final order’— 
Meaning—Unregistered execution peti- 
tion returned with endorsement “direc- 
tion not attended to”—If “final order”— 
Such petition re-presented with fresh 
execution petition—If to be deemed to 
be continuation or revival of earlier exe- 
cution petition .. 1018 
“LOCAL AUTHORITIES LOANS 
ACT (IX OF 1914), S. 4—Panchayat 
Board taking a loan without sanction of 
Local Government as required by the 
tules—Effect on ‘contract—Right of cre- 
ditor to recover the amount lent under 
S. 65, Contract Act .. 216 


MADRAS AGRICULTURISTS’ 
RELIEF ACT (IV OF 1938)—Non- 
agriculturist surety—If entitled to claim 
discharge pro tanto’ with agriculturist 
principal debtor .. 751 
Ss. 3 and 8—Endorse of pronote 
—If “creditor’—Pronote partly for cash 
_consideration gnd partly for interest due 
‘under a mortgage—Scaling down—Nefo- 
tiable Instruments Act (XXVI of 1881), 
S. 120—If bar ae .. 808 
—§. 3 (v)—‘Creditor”-SIf includes 
persons beneficially entitled to the 
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MADRAS AGRICULTURISTS’ RE- 
- LIEF ACT (IV OF 1938)—Contd. 


amount due—S. 8 explanation—Ques- 
tion of benami for creditor not open to 
debtor—Mortgage by son in renewal of 
pre-partition debt on promissory notes 
by father—Debtors if same .. 703 
S. 3 ()—Reunited Hindu family 
—If “undivided Hindu family” for pur- 
poses of Act IV of 1938 .. 304 


S. 3 (2), Proviso C and S. 20— 
Usufructuary mortgagee of house bound 
tó pay property tax under the contract— 
Tax realised from the owner of the pro- 
perty—Eligibility of mortgagee to ap- 
ply for stay of proceedings in execution 
of decree against him .. 497 
S. 3 (ii), Proviso D—Debtors 
entitled to only a share in a Shrotrian 
the jodi payable on that share being less 
than Rs. 100—Whether excluded from 
the definition of “agriculturist”? .. 164 


S. 3 (ii), Proviso D—Payment 
by jenmi of land revenue exceeding 
Rs. 500 part of which is in respect of 
land held under Kanom or as ryotwari 
pattadar—Effect .. 584 
S. 3 (iii), Proviso and S. 8, 
Explanation—Sole legatee under will 
executing in 1936 a promissory note in 
discharge of earlier pronotes executed by 

















“the testator who died in 1935—Scaling 


.. 261 

; S. 4 (f)—Applicability—Liability 
of surety for person in fiduciary relation- 
ship—If one arising out of breach of 
trust .. 1008 
Ss. 7, 20 and 21—Application 

by insolvent to Insolvency Court for de- 
claration that he was insolvent and that 
his debts should be scaled down—Official 


down 








, Receiver not impleaded—Refusal of stay 


by the Official Receiver and sale by pub- 
lic auction—Validity of sale—Provincial | 
Insolvency Act (V of 1920), Ss. 68 and 
75 .. 698 
Ss. 7, 8 and 9—“Decree”— Pre- 
liminary decree on mortgage’ passed after 
Act came into’ force—If liable to be 
scaled down, on application preferred 
subsequently .. 359 
Ss. 7, 8 and 4 (d)—Scope. 653 
Ss. 8, 9 and 19—Decree debt— 
Renewal by promissory note—Another 
person binding himself jointly and sever 
ally with the judgment-debtor—Scaling 
down under the Act—Whether the other 
person could have his liability reduced 
because of his -position analggous to that 
of a surety. .. 340 











bs. 8, 9 and 10 (2) (ii)—En- 


dorsement of promissory note to vendor 


of immovable property in part payment 
, o price—Suit on note—Endorser if pre- 


cluded from eligibility to benefits of the 
Act by reason of S. 10 (2) (ii) .. 453 
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MADRAS AGRICULTURISTS’ RE- 
_ LIEF ACT (IV OF 1938)—Contd. 


S. 8—Mortgages by 4 to B—Pur- 
chase of properties by B from C and 
assignment of mortgages to C towards 
sale price—C assigning his rights to D— 
Suit by D against the heirs of A and 
alternatively against, the-heirs,of B— 
Decree against B’s ‘heirs’ oùly “on thé 
basis of covenants in the assignment deed 
—Application by Bs heirs for scaling 
down—Nature of liability .. 360 
Ss. 8 and 9—Pronote in favour 
of a brother of B in 1931 when they were 
undivided—Fresh note of 1933 in favour 
of B in discharge of the earlier one— 
Partition between 4 and B in 1932— 
Note assigned in 1937 to A who sued on 
it—If can be dismissed-on failure of A 
to produce the earlier note—Scaling 
down—Principles .. 1085 
Ss. 8 and 9—Scaling down—Basis 
of whether original principal even if 
debt is after October, 1932—lInterpreta- 
tion of S. 9 .. 795 
S.  8—Tripartite | arrangement 
known as “havala’—If renewal of ear- 
lier débts—Scaling down .. 566 
- S. 8, Explanation—S. (3) (ii) 
—Renewals by two out of three original 
debtors—Effect—Crucial date for deter- 
mining whether debtor is , ‘agricultu- 
rist’ ; .. 257 
Ss. 9 and 13—Applicability— 

. Fresh debts or debts in discharge of ear- 
lier ones incurred after the commence- 
ment of the Act—Whether S. 9 or S. 13 
applicable | “ .. 307 
S. 10 (2) (iii) and Ss. 8 and 
9—Debt due to public company carrying 
interest at less than-9 per cent. in rene- 
wal of earlier ones cdrrying interest at 
12 per cent—If explanation to S. 8 can 
apply and make it a debt which can be 
scalededown ; . .. 509 
S. 10 (2) (iii)—Mortgage in 
favour of public company—lInterest at 
less than 8 per cent. but default interest 
at 1214 per cent. per annum—Decree on 
mortgage adopting 12% per cent. interest 
—Effect on exemption under S. 10 (2) 
Gi) ` < 388 
——S. 10 (2)—Usufructuary mort- 
gage in renewal of earlier simple mort- 





























gwage—lIf liable to be scaled down—Clause | 


in usufructuary mortgage that simple 
mortgdge should be kept EER 
S. 195—Jodi, whether rent—Per- 
son,paying the amount whether tenant— 
Jurisdiction of Court to entertain the 
application under the Act `.. 159 


— S. 15—Scope—Mortgage by jep- 
mi with possession and a'lease back of 
the property to: jenmi—-Rent payable by 
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' of decree to be scaled down 


„its decision if 


pe rer 


. His 


‘assigning his rights 


MADRAS AGRICULTURISTS’ RE- 
LIEF ACT (IV OF 1938)—Conid. 


jenmi, is not ‘interest’—-Mortgagee whe- 
ther ‘intermediary’"—Right of mortgagor 
lessee to relief in respect of arrears of 





rent .. 351 
Ss. 15 (4) and 19—Relative 
scope ker 655 





S. 17—Extended period of limita- 
tion for recovery of rent—Availability 
against non-agriculturist tenants also. 604 
S. 19—Appellate decree after 
Act came into force confirming original | 
decree—Subsequent application to orgi- 
nal Court under S. 19—Competence. 1064 
S. 19—Décree of Bombay Pro- 
vince transferred to Court in Madras 
Presidency for execution—Interest pay- 








- able under—Not liable to be'scaled down 


—C. P. Cade, S. 47 
S. 19—Promissory note, 


.. 295 
dated 





. 4th: January, 1931 and letter of guaran- 


tee in respect of the note by others, dated 
7th August, 1933—Compromise decree— 
Scaling down—Principles .. 658 


S. 19—Sale in execution of de- 





cree held prior to Ist October, 1937— 


Purchase by decree-holder with leave to 
bid and set off—If operates.as imme- 


` diate satisfaction-of the decree by reason 


of 0. 21, r. 72, C. P. Code—Liability 
.. 682 


S. 19—Scaling down debt which 





-is the subject-matter of appeal—Appli- 


cation for, to be filed before judgment— 
Proper procedure for enquiry into ap- 





plication i (F.B.) .. 855 
- S. 19—Surety under S. 145, 
Civil Procedure Code—If entitled to 


apply under S. 19 for scaling down his 
liability—Extent, of right .. 1010 
S. 19, Proviso—Applicability— 
Preliminary mortgage decree „affirmed 
by Privy Council—Application for. scal- 
ing. down—Privy Council. if ‘Court’ and 
“decree” within S; 19, 
Proviso—Costs awarded by Privy Coun- 
cil—Adjustment under S. 19 and enter- 
ing up of full satisfaction and dismissal 
of application for final mortgage decree 
—Revisability—Competency of Provin- 
cial Legislature to make laws | affecting 

ajesty’s prerogative, rights .. 125, 
S. 23—Applicability .. 557 
S. 23—Applicability—Mortgagor 
subject to another 
usufructuary mortgage after the filing of 
a suit on the simple mortgage—Final de- 











_cree and sale of some items of. property 


‘in execution—Right of m&rtgagor and 
-usufructuary- mortgagee to have sales 
‘set aside under S. 23 . .. 298 





S. 23—Foreign- Decree—Sale in 


execution Of properties in British India 


. 
s 
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MADRAS AGRICULTURISTS’ RE- 
LIEF ACT (IV OF 1938)—Conid. 
—If can be set aside under S. 23 of Act 
TV of 1938 ; .. 580 
—§. 23—Not applicable to sales 
held after the Act came into force. 309 
S. 23—Purchase of land by de-; 
cree-holder in execution sale set aside— | 
Net profits on land before the date of 








‘setting aside—Whether purchaser ac- 
countable to judgment-debtor for the 
profits .. 1060 


MADRAS BOARD OF REVENUE 
~gStanding Orders—O. 15, Sub-r. (18) 
—Communal Jand—Not to be granted on 
darkhast-—-Revisional jurisdiction of Col- 
lector—Absence of jurisdiction of Civil 
‘Courts .. 564 


. MADRAS CITY MUNICIPAL 
ACT (IV OF 1919), S. 101 (b)— 
Building whose rents are utilised for 
upkeep of other buildings, not a “choul- 
try” exempted from tax .. 544 

MADRAS CITY POLICE ACT 
(III OF 1888), S. 47—Money found in 
“the pockets of persons found to be guilty 
of betting on horse races in a gaming 
‘Thouse—When liable to forfeiture. 397 

MADRAS CITY TENANTS’ PRO- 
TECTION ACT (III OF 1922)— 
‘Lease—Clause permitting sub-lease for 
‘certain purposes only—Sub-tenants erect- 
ing superstructure on land which was not 
‘one of the mentioned purposes—Suit for 
ejectment of sub-tenants—Whether sus- 
tainable .. 116 

MADRAS CO-OPERATIVE SO- 
CIETIES ACT (VI OF 1932), Ss. 
48, 65 AND r. 22 (17)—Sale by co- 
operative society—Claim to the property 
by stranger—Dismissal of—Suit to set 
aside under r. 22 (17) without leave of 
Registrar—If maintainable . 72 
S.  51—Proceedings under—“Lis- 
pendens”—If applicable .. 588 

MADRAS DEBT CONCILIATION 
ACT (XI OF 1936), Ss. 7, 8 and 17— 
Board proceeding under S. 8—Concilia- 
tion not possible within twelve months 
—Debtor moving Board to dismiss appli- 
cation under S. 7 to enable him to file 
fresh application—Proper procedure— 
‘Lacuna in the Act pointed out . 581 
Ss. 9 and 25—Dismissal of appli- 
‘cation for conciliation with permission to 
file fresh petition—Fresh petition in 
pursuance—Stay of execution of decree 
—If can again be granted .. 123° 
S. 10 (1)—Creditor filing state- 
ment—Board® calling for accounts— 
Order discharging the debt for failure to 
produce accounts—Propriety .. 170 
Sg. 10 (2), 14 anal 18—Board 
passing orders without investigation of 

1941—II—G 
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MADRAS DEBT CONCILIATION 
ACT (XI OF 1936)—Contd. 


competency of application and charges of 
fraud, etc, against debtor—Validity— 
Failure to frame schedule of creditors 
—Effect—Powers under S. 10 (2)— 
Abuse of—Pointed out .. 366 


S. 10 (2)—Creditor requesting 
Board to summon a mortgage-deed in the 
possession of his brother as evidence of 
his debt—Refusal by Board to summon 
document and order declaring the debt 
discharged for failure to furnish proper 
statement—Propriety .. 155 


MADRAS DISTRICT MUNICI- 
PALITIES ACT (V OF 1920), Ss. 81 
and 82—Vacant lands and buildings in 
possession of railway company—Assess- 
ment to property tax—Omission by Gov- 
ernment to frame rules for computation 
—Effect on right of Municipality to levy 
the tax—Annual value—Computation 
based on capital value—Legality—Com- 
mittee formed to fix capital value— 
Validity 189 


= S. 82, Cl. (2)—Cost of construct- 
ing compound wall—If can be taken into 
consideration in fixing the annual value 
of the premises for taxation . 1093 


S. 83—Premises rented out by 
owner and used for accommodating a 
school—If owner exempted from pro- 
perty tax .. 338 
S.  267-A—Owner of private 
market in a municipality—Not entitled to 
prevent municipality from opening a new 
market .. 347 
S. 306, Cl. (28)—Power of Muni- 
cipal Council to make bye-laws for prohi- 
bition and regulation of advertisements 
in public streets and parks—If includes 
power to levy licence fee for advertise- 
ments . 145 


MADRAS ESTATES LAND ACT 
(I OF 1908)—Sale by revenue Court in 
execution of rent decree—Suit for de- 
claration that purchase was benami—If 
barred by S. 66 of the Civil Procedure 
Code n. 717 


—Ss. 3 (5), 77-A and 112—Pro- 
ceedings initiated by one co-sharer with- 
out joining others—Validity . 1088 


Ss. 6, Cl. (6) and 112—Ijaradar 
—Sale by, for arrears of rent, under 
S. 112—Sale of some lands and mort- 
gage of other lands by ryot—Transferee 
erecognised as ryot by accepting rent— 
Procedure under S. 146 not followed— 
If recognition enough—Transferee if a 
defaulter—Notice to transferee of@ sale 
—No notice of sale to transferor—Sale, 
if valid—No exchange of patta with 
transferee—If sale valid—Objection if 
can be taken in a civil Court—Auction 
sale. by: ijaradar and purchase by ijaradar 























10 


MADRAS ESTATES. LAND ACT 

(I OF 1908)—Contd. ` s 
during period of ijara—Effect of—If 
~ purchase valid (F.B.) .. 79 
———S. 75—Collector’s decision for 
payment of rent in kind—Whether decree 
or order—Appeal only to District Judge 


~-Absence of specific provision for 
further appeal to High Court—C.P. 
Code,. S. 100—If applicable +. 529 


S. 117—Personal notice on de- 
faulter of sale in execution of rent decree 
—If essential—S. 125 (before 1934 
amendment) and S. 127—Scope .. 947 


Ss. 124, 163 and 163-A—Land- 
lord: purchasing at rent sale—Possession 
subsequently obtained—Suit for mesne 
profits against person in occupation be- 
tween date of sale and obtaining of 
possession—Procedure under S. 163 alone 
will be available and claim in civil Court 
for a different remedy with enhanced 
period of limitation is untenable .. 781 


Ss. 131, 189 and 213—Fraudulent 
conspiracy to get improper decree—Pay- 
ment made to avert sale—Suit for 
damages—Jurisdiction of Civil Court— 
Measure of damages .. 646 

MADRAS GAMING ACT (III OF 
1930), Ss. 3 and 4—House in which 
betting on horse race takes place—If 
‘common gaming house’ under S. 3— 
Paraphernalia of betting found in the 
house—How far evidence .. 353 


MADRAS GENERAL SALES TAX 
ACT (IX OF 1939)—First sales of 
goods manufactured in the Province— 
Tax on, is in the nature of excise duty 
and therefore ultra vires the Provincial 
Legislature -. 607 
S. 15 (a)—Failure to submit 
return—If should be “wilful” to consti- 
tute an offence . 1045 

MADRAS HEREDITARY VIL- 
LAGE. OFFICES ACT (III OF 
1895), Ss. 7 and 23—Dismissal of here- 
ditary village headman without follow- 
ing the procedure prescribed—Remedy 
only by appeal to Collector and further 
appeal to Board of Revenue—No right of 
separate civil suit . .. 577 
Ss. 10 (2), 13 and 21—Scope— 
Suit for declaration that a person has 
been appointed in contravention of S. 10 
(3)—Jurisdiction of Civil Court. .. 439 
Ss. 13 and 14 (1)—Office of vil- 
lage blacksmith—Devolution by custom 
on minors—Suit for recovery of emolu- 
ments of offise—Claim to mesne profits 
for 
Jurisdiction of Revenue Court—Limita- 
tion Act (IX of 1908), S. 6—Applicabi- 
lity _.. 92 

MADRAS HIGH COURT ORI? 
GINAL SIDE RULES—O. 13, r. 14 




















ore than: three years before suit— 
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can tO 
MADRAS _HIGH COURT ORIGI- 
NAL SIDE RULES—Conid. 


(a)—Leave to sue in Parsi Chief Matri- 
monial Court in Madras—Appeal under 
O.S. Rules, O. 13, r. 14 (a)—If lies. 
. .. 935 

O. 45, r. 1, Cl. (d)—Scope— 
Moneys which ought to be in the hands 
of executors, administrators or trustees 
—If can be ordered to be paid into Court 
.. 378 

MADRAS HINDU RELIGIOUS. 
ENDOWMENTS ACT (II OF 1927) 
S. 76—Applicability—Compulsory renewal 
of kanom under Malabar Tenancy A@t 
—If affected by S. 76 . 424 
Chap. VI-A — Applicability— 
Temple in respect of which scheme has 
been framed—If can be notified under 
Chap. VI-A .. 175 


MADRAS LAND ENCROACH- 
MENT ACT (III OF 1905), S. 6— 
Assignment of site by Government after 
cancellation of previous lease to another 
—Right of assignee to sue previous lessee 
for possession in civil Court—~Effect of 
S. 6 of Act III of 1905 .. 507 


S. 9—Penal assessment under— 
Sale of land for recovery—If prevails 
over prior encumbrances—Madras Reve- 
nue Recovery Act (II of 1864), S. 42 
—Applicability .. 993 


MADRAS LOCAL BOARDS, ACT 
(XIV of 1920)—Order of surcharge by 
Examiner of Local Fund Accounts-—— 
Amount paid by President of Union 
Board—Suit for - recovery after un- 
successful appeal to the Government— 
Jurisdiction of Civil Courts. (F.B.) 47 


S. 159—Power of president of 
Local Board to require owner or occu- 
‘pier of premises to remove encroach- 
ments . 1034 


S. 160 (3)—Lease of site—Notice 
to quit after expiry of period of lease 
purporting to be one under S. 159 (1). 
instead of under S. 164 (2)—Lessee dis- 
regarding the notice—If offence .. 1042. 


Ss. 193 and 207—-Storing and 
selling firewood within Panchayat Board 
limits—No licence necessary .. 348 


S. 199—President of Panchayat 
Board paying in anticipation of sanction 
by Board amounts in excess of the scale 
to advocates engaged in a criminal case 
—Ratification of payments by Board— 

ffect—Surcharge order validity .. 403 
S. 229—Uttering offensive abuse 
against third person on the occasion of 
a demand for tax being presented to ac- 
cused by a bill collector—Whether .offence 
under S. 429 of Local Boards Act— 
“Molest”-—-Meaning .. 356 
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MADRAS LOCAL BOARDS: ACT 
(XIV OF 1920)—Conid. 


Sch. IV, r. 24—Enhancement of 
tan Notice if necessary .. 256 
MADRAS PROHIBITION ACT 
(X OF 1937), S. 4 (1) (a)—Govern- 
ment of India Act, 1935, S. 107—Provin- 
cial law with respect to matter in Con- 
current Legislative List—Repugnancy of, 
to existing Indian law—Non-reservation, 
effect—Act of Local Legislature prohi- 
biting possession of dangerous drugs— 
Validity of—Conviction under Prohibi- 
tion Act—Alteration of, to one under 
Algkari Act—Permissibility. (F.B.) 41 
MADRAS REVENUE RE- 
COVERY ACT (II OF 1864)—Death 
of registered proprietor before the date 
fixed for sale for recovery of arrears of 
revenue—Failure to serve notices of sale 
on the legal representatives—Effect on 
the validity of sale . 1002 
S. 42—If applicable to recovery 
of penal assessment under Madras Land 
Encroachment Act (III of 1905), 











ES 

S. 59—Period of six months for 

filing suit—Computation where appli- 
cation to Collector under Cl. 3 (3) of 


Madras Regulation VII of 1828 has been 
made (F.B.) .. 904 


MALABAR LAW—Tarwad—Karna- 


van employed and: living elsewhere— 
Karnavastri living in family house, 
plucking fruits from trees on the 


paramba and paying revenue or purappad 
due to jenm—~Mortgage by her—When 
binding .. 472 
Witl—Incidents of tavazhi incon- 
sistent with provisions in ie gt 
.. 28 


MALABAR TENANCY ACT (XIV 
OF 1930), S. 17—Right of kanomdar to 
call upon his immediate landlord for 
renewal—Property belonging to public 
temple—Madras Hindu Religious En- 
dowments Act (II of 1927), S. 76— 
Necessity for sanction of lease or mort- 
gage for over 5 years—Effect on right 
of renewal under Malabar Tenancy Act, 
S. 17 . 424 








S. 20 (5)—“Landlord requires the 
holding bona fide”—Interpretation .. 455 
MARRIED WOMEN’S PRO- 


PERTY ACT (IE of 1874), S. 6— 
Applicability to policy of insurance effec- 
ted in 1905 by a Mahomedan on his life 
for the benefit of his children—Trust— 
Release of their interest by the benefici- 


aries—-Revokes the trust. Po 140 
MARUMAKATTAYAM ACT 1932 
—Infant son of married woman—- 


Whether , entitled to maintemance under 
Cti P.C, S. 488 b .. 254 


MASTER AND SERVANT—Con-- 
tract of service—Provision that appoint- 
ment is ‘permanent’ and will not ‘ordi- 
narily’ be terminated—Construction. 270: 


MORTGAGE—Covenant . to redeem 
after paying mortgagee’s money—If per- 
sonal covenant to pay—Suit on mortgage: 
—If sustainable .. 447 


Lessee’s mortgage of interest im 
property for lesser term—Mortgagee’s 
entry into possession—Lessee’s failure to: 
make payments under lease—Sale—- 
Claim by lessor to recover balance from 
mortgagee—No ‘privity of estate or con- 


tract between mortgagee and lessee 
f (P.C.) .. 53: 


Suit on a mortgage by Bose of 
title deeds impleading subsequent mort- 
gagee of the property—Suit mortgage 
found to require registration and invalid’ 
for want of it—Plaintiff given a money 
decree only—Order for sale of property 
and adjudication as to subsequent mort- 
gage—Propriety (P.C.) ..894- 


MORTGAGE SUIT—Final decree— 
Oral agreement prior to preliminary 
decree pleaded—Agreement not relating 
to execution but attacking decree—Lega- 
lity of .. 344 


MOTOR VEHICLES ACT (IV OF 
1939), Ss. 3 and 112—Expiry of driving 
licence and renewal after ten days as 
from date. of expiry—Driving without 
licence in the interval—Offence .. 1040. 


S. 123 (1)—Transport vehicle: 
used on the publié road without permit 
—Liability of driver ` .. 349° 


MUSSALMAN WAKE ACT (XLIT 
OF 1923), Ss. 3 and 10—Default in dis- 
charge of duties relating to wakf under 
the pci ETODER Court to try the 
offence .. 541 


NEGOTIABLE INSTRUMENTS 
ACT (XXVI OF 1881), S. 120— 











Effect on application to scale down 
debt on pronote . 803: 
- PARSI MARRIAGE AND 
DIVORCE ACT (III OF 1936), 


Ss. 29 (3) and 47 (b)—Wife obtaining: 


“leave ‘to. sue in the Parsi Chief Matri- 


monial Court in: Madras (High Court) 
—Application by husband under O. 13, 
r. 14 (a) of the Original Side Rules for 
revocation ‘of leave—Remedy by way of 
appeal under the Act—Inapplicability of 
Original Side Rules .. 935 


s 
PARTITION—Widow—Suit by, her 
for share in properties of late husband— 
Children made formal defendants— 
Decree ‘determining children’s shares’ 
dithough suit not framed as administ- 
ration suit—Validity (P.C.) .. 233- 
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PARTNERSHIP ACT (IX OF 


1932), S. 69 (2)—Registration of firm 


subsequent to filing of suit—If can cure 
the defect and make suit as 

PENAL CODE (XLV OF 1860), 
S. 67—Imprisonment in default of pay- 
ment of fine—Limits .. 446 
S. 193—Fabricating false evidence 
—Abetting the making of document— 
Document falsely evidencing discharge 
of a decree debt—Attestor punishable in 
the circumstances _ .. 746 
Ss. 302 and 328—Victim recover- 
ing from dhatura poison and then dying 
‘of pneumonia—-Conviction of accused for 
‘murder-—Propriety .. 661 
S. 304 (2), para. 2—Murder by 
causing bodily injury sufficient to cause 
‘death—-Death ‘likely’ and ‘not necessary’ 
according to medical evidence—Whether 
in the circumstances conviction for 
murder sustainable .. 999 
S.  407—Scope—Act done in 
anticipation of statute which will make 
such act offence—Not an offence .. 748 
S. 411—Offence under—Sentence 

















—Accused being member of criminal 
tribe—Whether makes any eS 


PRACTICE—Amendment — Written 
statement—If can be amended in appel- 
late Court so as to permit inconsistent 
case , .. 442 
Appeal to Federal Court—Ad- 
mission-~Procedure—Civil Procedure 
Code (V of 1908), O. 45, rr. 7 a 


Application in High Court for 
leave to sue as pauper for damages for 
slander—Summary dismissal on the 








ground that damages cannot exceed a: 


certain sum and referring plaintiff to 
Court of lower pectoris 
Costs—Assignee from decree- 
holder impleaded in appeal, actively sup- 
porting lower Court’s decree—Liability 
for costs of appeal and of trial . 119 
Decision of Privy Council declar- 
ing true principle of law, changing com- 
plexion of the case under appeal—New 
question not raised in pleadings or issues 








-arising—Necessity to give parties oppor- 


tuņity to“ make good such new case 
f (P.C.) .. 733 
Federal Court—Leave to appeal 





to Privy Council—When granted 


(F.C.) .. 33 
New point of law—Propriety of 





.. 972 
lease to 


“raising before Privy Council (P.C.) 


Set-off—Suit declaring 





‘be fraudulent—Lessee continued in pos-% 


session by order of Court pending suit ' 


GENERAL INDEX, 


PRACTICE—Conid. ° 


and directed to administer—Payment by 
him of Government revenue while so in. 
possession—Right to recover—Whether 
can be subsequently agitated against 
rightful owner of property not having 
claimed a set off against mesne profits 

.. 866 


Small Cause Suit—Trial by Judge 
haying jurisdiction to try it—Suit num- 
bered as original suit—Whether _ still 
small cause—Right of appeal .. 537 
PRESIDENCY SMALL CAUSE 
COURTS ACT (XV OF 1882), S. 38 
—Application for retrial—Heard by two 
Judges—Judgment signed by another 
Judge also who did not hear—If :vitiate 
judgment—Court hearing under S. 38~— 
Not a Court of appeal—Transfer of 
shares—When complete .. S71 
PRESIDENCY TOWNS INSOL- 
VENCY ACT (III OF 1909), S. 17— 
Suit by creditor to set aside alienation 
by debtor before adjudication—Leave of 
insolvency Court—If necessary 
(F.B.) .. 684 
———S. 31—One of the creditors pre- 
vented by fraud from having her share of 
the dividends—Distribution not proper— 
Remedy of payment by the other credi- 
tors towards making the amount to the 
unpaid creditor good .. 847 
S. 60—Allocation order—Payment 
for 34 months—Application for revoction 
— Civil Procedure Code, S. 60—Applica- 
bility of .. 845 


Ss. 60 and 52—Insolvent a pub- 
lic servant receiving salary of less than 
Rs. 100 per mensem—‘“Prospective 
order” for payment of a portion of salary 
to meet lis debts—Validity—Salary after 
its receipt, if falls under S. 52—Discre- 
tion of Court to order after such receipt 
a portion to be paid for benefit of credi- 
tors—Civil Procedure Code (V of 1908), 
S. 60—Principles of—Effect .. 591 
PRIVY COUNCIL—Leave to ap- 
peal to—When granted by Federal Court. 
(F.C.) .. 33 

PROVINCIAL INSOLVENCY 
ACT (V OF 1920), Ss. 4, 9, 24 and 
25—Scope—Petitioning creditor’s right to 
apply for adjudication of debtor as. insol- 
vent questioned—Insolvency Court bound 
to decide the question .. 362 


—S. 16—Petition by one creditor 
alleging the execution of a mortgage by 
the debtor within three months—Peti- 
toner not proceeding with due diligence 
—Another creditor allowed to continue 
the proceedings long after three months 
from date of mortgage—Date of presen- 
tation of the petition by the first creditor 
whether available to base adjudication of 
debtor an insolvent .. 778 














GENERAL INDEX. 


PROVINCIAL INSOLVENCY ACT 
(V OF 1920)—Contd. 





S. 28 (2).—See PRESIDENCY 
Towns Insotvency Acr, S. 17. 
(F.B.) .. 684 


pecs 28 (4)—Construction—Decree 
for costs in insolvent’s favour after date 
of adjudication—Transfer of decree for 
value—Transferee applying to Court to 
be recognised under O. 21, r. 16—Whe- 
ther decree vested in Official Receiver 
because of adjudication on an earlier date 
—§nglish and Indian law as to vesting 
during insolvency ., 834 
Ss. 28 (6), 34, 44 and 47—Mort- 
gagees right to personal decree under O. 
34, r. 6 of Civil Procedure Code (V of 
1908) —Whether lost by order of absolute 
discharge in mortgagor’s insolvency.. 690 


m9. 51—Admission of  petition— 
Crucial date—Date of acceptance of peti- 
tion—Assets, realisation of—Sale of 
several lots under one proclamation—Sale 
not one and indivisible—‘Benefit of exe- 
cution’—Meaning of—Official Receiver— 
Right to interest .. 918 
S. 53—Transfer within two years 
of petition—Application’ to set aside— 
Principles . 212 
S. 54—Fraudulent preference of 
creditor—Onus of proof on whom—Ex- 
planatory ¢ircumstances—Inference of 
Court regarding intent—How far legal. 

810 
————§_ 68—Sale by Official Receiver of 
property of insolvent—Public auction— 
After sale invitation to creditors for 
offers of higher bids—Offers of higher 
bids—Not substahtial—Original sale con- 
firmed—Sale not irregular .. 382 


Ss. 68 and 75—Sale by Receiver : 
pending application for scaling down— 
Validity <. 698 


Nn EE ACT (XVI OF 
1908), S 17—Hindu Law—Partition 
deed unregistered and inadmissible in evi- 
dence—Effect on status and rights ik par- 
ties . 707 


RELIGIOUS ENDOWMENT —See 
H. L. Reticious Enpowment. (P.C.). 1. 


RES JUDICATA—Applicability to 
execution proceedings—-Order for sale in 
execution and proclamation—-Claimant ob- 
jecting to sale of item—Failure to sub- 
stantiate at hearing—Final order for sale 
—Subsequent application to exclude pro- 
perty from sale—Barred by res Cats Fe 

92 














Plea of—Claim suit under O. 21, 
r. 63, Civil Procedure Code @V of 1908) 
—Identical subject-matter  essential— 
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RES JUDICATA—Contd, 


ject-matter—Decree-holder cannot calf 
‘himself representative of the judgment- 
debtors—Resistance by one creditor can- 
not .be construed as on behalf of all cre- 
ditots ` .. 784 


REVISION—Administration suit. — 
Order or question of Court-fee—Revision 
proper to correct error at early stage. 

962 


SALE OF GOODS—C.I,F. contract 
—Printed form with type-written portion. 
—Conflict—Construction — Contract for 
sale of goods to be delivered in two in- 
stalments—Wrongful refusal by buyer to 
take delivery of first instalment—Right 
of seller to cancel contract and claim 
damages . 281 


SPECIFIC RELIEF ACT (I OF 
1877), S. 42—Suit for declaration of 
title to and possession of office of 
mahant—Not maintainable without prayer 
for possession of math properties when 
plaintiff is not in possession of them 

(F.B.).. 463 


STAMP ACT (II OF 1899), S. 19— 
Promissory note executed abroad—Suit 
thereon in British India—Need for affix- 
ing stamp and cancelling ga 
before endorsement of note . 301 


SUCCESSION ACT. (XXXIX OF 
1925), ‘Ss. 142 and 150—Provisiom 
in will for purchase of house for plain- 
tiff from a specific fund, a bank deposit 
for Rs. 14,000—Later provision for divi- 
sion, in equal shares between plaintiff and 
his brothers of balance from outstandings 
realised after deduction of money spent 
for the purchase of the house—Testator 
drawing out bank deposit on maturity and 
buying property—Legacy to plaintiff, if 
adeemed—Nature of legacy, specific or 
demonstrative - .. 678 


SUIT VALUATION—Suit for parti- 
tion by persons in joint possession—Valu- 
ation for purposes of jurisdiction .. 567 


TORT—Libel—Suit for damages— 
Application for leave to sue as pauper— 
Dismissal on the ground that damages 
will not exceed an amount within the 
jurisdiction of a Court of lower grade-@ 
Propriety .. 505 


2+—Libel—Suit for damages—Earlier 
criminal complaint and progeedings—Un- 
conditional apology—Whether operates as 
accord and satisfaction of civil action. 0674 


Nuisance—Suit for injunction— 
Averment of special damage to plaintiff 
tò support his claim—Necessity . 105 


‘Trade mark—Infringement—Name 








“Crops on land” and oo, not same sub- | associated with particular goods—Use in 
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‘TORT—Conid. 


‘connection with similar yoods—Intention 
‘to -deceive public—Injunction whether 
justified . R ; , 435 


. TRANSFER OF PROPERTY ACT 
(IM OF 1882), Ss. 6 (e) and 130 
-—Sale of land-set aside as vendor had no 
“title—Right of vendee to recover’ purchase 
“money—Whether “ ‘actionable claim,” which 
‘is assignable « or a mere “right to sue” 

; ta 695 


== 41—A pplicability ‘of principles 
‘to movables—Y, one of the judgment- 
debtors a surety—Y discharging decree 
-and getting it transferred to his benamidar 
-——Bona fide purchaser of decree for value 
from benamidar—Right to execute against 
Y—C.P. Code, O. 21, r. 16—Circumven- 
‘tion—Effect . ... 601 
` S. 52—“Lis pendens’—Applicabi- 
lity to proceedings under S. 51 of Madras 

‘Co-operative Societies Act (VI of Bese) 
88 


s. 53—Alienation by debtor before 
his adjudication—Suit by creditor to set 
‘aside 'alienation—Leave of Insolvency 
‘Court if necessary—Presidency Towns 
Insolvency Act (III of 1909), S..17 and 
Provincial Insolvency Act (V of 1920), 
S. 28 (2) (F.B.). 684 
.———S. 53—Alienation in favour of 
«creditor—Consideration partly fictitious— 
Transaction when to be avoided in entirety 
Setting aside fraudulent transfer— 
Burden of proof s 


Ts. 59—Rule as to attestation of 








mortgage—If applicable to registered ; 
hhypothecation bond of a fund in Court. 

.. 293 
one 69—A pplicability—Mortgagees 


powereof sale without intervention of 
‘Court—If can be conferred by a mort- 
:gagor who is the manager of a joint Hindu 
family—Power of sale—If can be con- 
ferred on second mortgagee when first 
“mortgagee was not given such power. 923 


——S. 82—Suit ‘on mortgage--First 
‘mortgagee purchasing part of hypotheca 
‘in execution of decree on later mortgage 


' GENERAL INDEX. 


TRANSFER OF PROPERTY. ACT 
(IV OF 1882)—Contd. 


_in his own favour—Liability - of mortgagee 
.. 520 


to contribute 
S. 100—Charge—Words creating 
charge—Decree charging. “movable and 
immovable property’—Words not vague 
—Charge enforceable . 386 
TRUST—Borrowing for—lf all the 
trustees should actually sign the promote. 
.. 587 
Failure of special trustee in pos- 
session of properties, charged with éhe 
performance of a charity in a temple— 
Right of general ‘trustee of institution to 
perform the charity and recover the ex- 
penses from the special trustee and the 
properties charged . 636 


Promissory note by manager of 
temple—Decree against the temple when: 
can be passed . 568 


Release of interest by beneficiaries 
—Revokes the trust . 740 


.VILLAGE COURTS ACT (I OF 
1889), Ss. 8, 73 and 74—Village Mun- 
sif’s misconduct—Small Cause Judge 
reporting matter to District Judge— 
Recommendation of District Judge to the 
Collector for action being taken under 
S. 8&—Removal of Village Munsif by Col- 
lector—Appeal to High Court—Appel- 
lant should have opportunity to show 
cause before recommendation to Collector 
by District Judge . ,. 428 
: WILL—Construction — Property be- 
queathed to wife and children—Wife and 
children, - whether take as tenants in 
‘common—Wife representing children in 
prior  litigation—Sale in execution of 
decree therein, if will bind children—Inci- 
dents of tavaght inconsistent with provi- 

sions in will—Inference—Malabar law. 
. 287 


WORKMEN’S COMPENSATION 
ACT (VIII OF 1923), Ss. 3 (5), 10 
and 22—Workman applying after six 
months time to Labour Commissioner— 
Application admitted but later on dismiss- 
ed on the ground of delay in applying— 
Legality of disposal—Meaning and nature 
of “claim” in S, 10 .. 665 














INDIA ACTS, 1941. 
THE INSURANCE DEPOSITS (TEMPORARY REDUCTION} 
‘es | ACT, 1941, °° 





Acr No. I of 1941,. > 
| [3rd March, 1941. 


An Act to provide for the reduction temporarily of the amounts payable as in- 
stalments of the sum to be deposited by an insurer under section 7 of the 
Insurance Act, 1938, i 


|. Wuereas, in consequence of conditions arising out of the present.. war, 
it is expedient to provide for the reduction temporarily of the amounts payable 
as instalments of the sum to be deposited by an insurer under section 7 of the 
Insurance Act, 1938; ‘ 


It is hereby enacted as follows:— i 
; NTS 1. (1) This Act may be called THE INSURANCE 
Short ti:le and ‘extent. Deposits (Temporary Repucrion) Acr, 1941, 
(2) It extends to the whole of British India. 


2. In. this “Act “insurer” means an insurer as defined in clause (9) of 
ees section 2 of the Insurance Act, 1938, except that it 
Definition. does not include a Mutual Insurance. Company or a 

Co-operative Life Insurance Society to which Part IV of that Act applies. 


3. (1), An insurer entitled to the benefits of this Act shall, subject to thé 

7 | ' provisions of section 5, be deemed in respect of an 

Pa of instalments instalment of the deposit to be made by him Sede 

or Gepost. ; section 7 of the Insurance Act, 1938, which he was 

required to pay during the year commencing on the Ist day of January, 140 

or which he may be required to pay at any time after the end of that year and 

so long as this section continues to have effect, to have complied with the provi- 

sions of the said section 7 as to payment of instalments of deposits, if he has 

paid or pays in accordance with the provisions of that section not less than one 

half the total amount which would have been required by that section as the 
instalment, had the insurer not availed himself of the provisions of this Act. 


(2) If an insurer entitled to the benefits of this Act, when paying an 
instalment of deposit, has, in respect of any instalment due during the year 
commencing on the 1st day of January, 1940, paid more than one half the total 
amount required by the said section 7 ‘as the instalment, he may at his option 
have the amount of any such surplus payment appropriated to the payment of 
the next or any subsequent instalment of deposit required from him under the 
said section 7 read with sub-section (1) of this section, f 


(3) This section shall cease to haye effect on the expiration of one year 
from such-date as may be ffxed, for the purposes of this Act, by the Centraf 
Government by notification in the official Gazette as the date of termination of 

. the present hostilities, ds 
hd 
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Insurers entitled to the 4. Aninsurer shall be entitled to the benefits of 
benefits of this Act. this Act only if— : 

(a) he carries on life insurance business only, and 

(b) the date on which he first assumed risk on any policy issued by him 
was earlier than the 3rd day of September, 1939, but not earlier than the 3rd 
day of September, 1929. 

5. (1) An insurer otherwise entitled to the benefits of this Act shall cease 

| to be so entitled in any year if in the preceding year 

Cesser of title to the his total premium income, including annuity considera- 

benefits of this Act, tions, as shown in the revenue-account prepared 
under the Insurance Act, 1938, exceeded rupees thirty thousand. 

(2) Aninsurer otherwise entitled to the benefits of this Act shall cease 
to be so entitled in respect of any future instalment — è 

. (a) if after'the lst day of January, 1941, he declares any bonus or divi- 
e dend at a rate higher than the rate at which such bonuses or dividends were 
last declared by him before the 3rd day of September, 1939, or 

(b) if the proportion of his renewal premium income spent by him in 
payment of commission and other expenses including capital expenditure, deter- 
mined in accordance with Rule 25 of the Insurance Rules, 1939, exceeds in any 
year the proportion as so determined for the accounting period ending on the 
31st day of December, 1939. 

6. (1) When section 3 ceases to have effect, or if before that date an in- 
i surer ceases under clause (a) or clause (b) of sub- 
jampi QE payen! section (2) of section 5 to be entitled to the benefits 
ence with Act IV of Of this Act, instalments of deposits shall be paid in 
1938, accordance with the provisions of section 7 of the 
Insurance Act, 1938 (except that no insurer shall be 
required to pay as an instalment an amount exceeding the amount which would 
have been payable by him had he not availed himself of the provisions of this 
Act), until the last instalment required to be paid under the said section 7 has 
been paid, and the balance of the deposit then remaining unpaid in consequence 
of the reduced instalments authorised under this Act shall be paid by the insurer 
in such further instalments, of such amount and at such times, as the Central 
Government may direct. 

(2) If while section 3 continues to have effect an insurer ceases in any 
year under sub-section (1) of section 5 to be entitled to the benefits of this Act, 
instalments of deposit in that year shall be paid by him in accordance with the 
provisione of section 7 of the Insurance Act, 1938, except that he shall not be 
required to pay as an instalment an amount exceeding the amount which would 
have been payable by him had he not availed himself of the provisions of this 
Act, and the provisions of sub-section (1) of this section shall apply to the pay- 
ment by such insurer of any balance of the deposit due from him which remains 
unpaid after the last instalment required to be paid under the said section 7 has 
been paid. 

7, For the purposes of the Insurance Act, 1938, an insurer entitled to the 

. benefits of this Act who has failed to pay before the 

i Saving A respec et ae Ist day of January, 1941, an instalment of deposit due 

ar Er depose. in the year 1940 shall not be liable to any consequences 

A on that accoun$ in respect of a failure to comply with 

the provisions of section 7 of the said Act as to deposits if before the 15th day 

of Febfuary, 1941, he has paid as such instalment not less than one half the total 
amount required by the said section 7. 

8. If any difficulty arises in determining the amount payable as an instal- 

ment of deposit by an- if 


f A nsurer under this Act, the 
Removal of difficulties. matter shall be decided by the Central Government 
whose decision shall be final, ; 


[I or 1941] Tur INDIAN MERCHANDISE MARKS (AMENDMENT) Act. 3 


THE INDIAN MERCHANDISE MARKS (AMENDMENT) ACT, 1941. 


Act No. IT or 1941, 
[11th March, 1941, 
An Act further to amend the law relating to fraudulent marks on merchandise. 
WuHereas it is expedient further to amend the law relating to fraudulent 
marks on merchandise; 
It is hereby enacted as follows :— 
Short title and com- 1. (1) This Act may be called Tue INDIAN 
mencement. MERCHANDISE MARKS (AMENDMENT) Act, 1941. 
e (2) It shall come into force on such date as the Central Government 
may, by notification in the official Gazette, appoint. h 
< 2. In section 2 of the Indian Merchandise Markse 
Di len ot section 2, Act, 1889 (hereinafter, in sections 3 to 9 inclusive, 
referred to as the said Act) ,— 
(a) for clause (1) the following clauses shall be substituted, namely :— 
‘(1) “mark” has the meaning assigned to that expression in clause (f) of 
sub-section (1) of section 2 of the Trade Marks Act, 1940; 
(1-A) “trade mark” means a “registered trade mark” as defined in 
clause (j) of sub-section (1) of section 2 of the Trade Marks Act, 1940, or a 
mark used in relation to goods for the purpose of indicating or so as to indicate 
a connection in the course of trade between the goods and some person having 
the right as proprietor to use the mark:’; 
(b) in sub-clause (e) of clause (2), for the words “numeral, word or 
mark” the word “mark” shall be substituted. 
Pa nt ge section's 3. In section 4 of the said Acty— 
(a) in sub-section (1), for the words “numerals, words or marks”, in 
both places where they occur, the word “marks” shall be substituted ; 
(b) in sub-section (2), after clause (b) the following word and clause 
shall be added, namely :— 
“and 
(c) being the name or initials of a fictitious person or of a person not 
carrying on business in connection with goods of the same description,” 
Amendment of section 7. 4. In section 7 of the said Act,— 


Act IV of 1889. l RANN 
(a) after the words “things to which a false trade description is applied” 


the following words shall be inserted, namely :— 

“or which, being required by notification under section 12-A to have 
applied to them an indication of the country or place in which they were made 
or produced, are without the indication required by such notification” ; 

(b) in clause (a), after the words “trade description” the following 
words shall be inserted, namely :— ë 

“or that any offence against this section had been committed in respect of 


the goods”. . 
Insertion of new section 5. After section 7 of the said Agt the following 
7-A in Act IV of 1889. section shall be inserted, namely :— 


“7-A. tt a person tampers with, alters or effaces a mark which ‘has been 

f applied to any goods to which it is required to be 

Penalfy for tampering applied by notification made under section 12-A, he 
with, altering or effacinga Shall, unless he proves that he acted without intent to , 

ọf section 12-A, $ defraud, be punished with imprisonment for a term 
e which may extend to six months or with fine which 
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may extend to five hundred rupees, and, in the case of a second or subsequent 
conviction, with imprisonment which may extend to two years, or with fine, or 
with both.” 


6. In sub-section (1) of section 9 of the said 
| Amendment of section 9, Act, after the words “any goods or things to which a 
Act IV of 1889. false trade description is applied” the following words 
shall be inserted, namely :— 
“or which, being required by notification under section 12-A to have 
applied to them an indication of the country or place in which they were made 
or produced, are without the indication required by such notification.” 


Substitution of new sec- 7. For section 12 of the said Act and the head- ` 
tion and heading for sec- ing preceding that section the following section gnd 


Tor 1889 heading in Act heading shall be substituted, namely :— 
A $ 


. “ Stamping of Piece-goods, Cotton Yarn and Thread. 


12, (1) Piece-goods, such as are ordinarily sold by length or by the piece, 
i which have been manufactured, bleached, dyed, 
Stamping of piece-goods, printed or finished in premises which are a factory, as 
cotton yarn and thread. defined in the Factories Act, 1934, shall not be 
removed for sale from the last of such premises in which they underwent any of 
the said processes without having conspicuously stamped in English numerals on 
each piece the length thereof in standard yards, or in standard yards and a 
fraction of such a yard, according to the real length of the piece, and, except 
when the goods are sold from the factory for export from British India, with- 
out being conspicuously marked on each piece with the name of the manu- 
facturer, or of the occupier of the premises in which the piece was finally pro- 
cessed or of the wholesale purchaser in India of the piece. 


(2) Cotton yarn such as is ordinarily sold in bundles, and cotton sewing 
or darning thread, which have been manufactured, bleached, dyed or finished in 
premises which are a factory, as defined in the Factories Act, 1934, shall not be 
removed for sale from those premises unless, in accordance with any rules made 
under section 20 of this Act, in the case of yarn the bundles are conspicuously 
marked with an indication of the weight of yarn in each bundle and the count 
of the yarn contained in the bundle and in the case of thread each unit is con- 
spicuously marked with the weight of thread in the unit and the grist number 
and, except where the goods are sold from the factory for export from British 
India, unless each bundle or unit is conspicuously marked with the name of the 
manufacturer or of the wholesale purchaser in India of the goods. 


(3) If any person removes or attempts to remove or causes or attempts 
to cause to be removed for sale from such premises or sells or exposes or has 
in possession for sale any such piece-goods or any such cotton yarn or any 
cotton sewing or darning thread which is not marked as required by sub-section. 
(1) and sub-section (2), every such piece and every such bundle of yarn and 
all such thread, and everything used for the packing thereof, shall be forfeited 
to His,Majesty and such person shall be punished with fine which may extend 


to one thousand rupees.” 


Insertion of new eg 8. After section 12 of the said Act the following ` 

a oo pie as heading and section shall be inserted, namely :— 

e “Power to require goods to show indication of origin. e 
12-A. (1) The Central Government may, by notification in the official 
. j Gazette, requiye that goods of any class specified in 
Power to EOR goods the notification which are nfade or produced beyond 
1 P i indication Of the limits of British India and imported into British 
5 India, or which are made or produced within the 
. 
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limits of British India, shall, from such date as may be appointed by the notifi- 
cafion not being less than three months from its issue, have applied to them an 
indication of the country or place in which they were made or produced. 

(2) The notification may specify the manner in which such indication 
shall be applied, that is to say whether to the goods themselves or in any other 
manner, and the times or occasions on which the presence of the indication shall 
be necessary, that is to say whether on importation only, or also at the time of 
sale, whether by wholesale or retail or both. 

(3) No notification under this section shall be issued, unless application 
is made for its issue by persons or associations substantially representing the 
interests of dealers in or manufacturers, producers, or users of the goods con- 
cerned, or unless the Central Government is otherwise convinced that it is neces- 
saw in the public interest to issue the notification, nor without such inquiry as 
the Central Government may consider necessary. = 

(4) The provisions of section 23 of the General Clauses Act, 1897, shalle 
apply to the issue of a notification under this section as they apply to the making 
of a rule or bye-law the making of which is subject to the condition of previous 
publication. 

(5) A notification under this section shall not apply to goods made or 
produced beyond the limits of British India and imported into British India if in 
respect of those goods the Chief Customs Officer is satisfied at the time of im- 
portation that they are intended for exportation whether after transhipment in 
or transit through British India or otherwise.” 


; 9. In section 20 of the said Act, after sub- 
aT of section20, section (1) the following sub-section shall be inserted 
ct IV of 1889. Amely sa 
“(1-A) The Central Government may make rules providing for the 
manner in which for the purposes of section 12 cotton yarn and cotton sewing 
or darning thread shall be marked with the particulars required by that section.” 


Amendment of section 18, 10. In section 18 of the Sea Customs Act, 
Act VIII of 1878. 1878,— 

(a) in clause (e),— 

(i) for the words “the United Kingdom, British India and British 
Burma”,” in both places where they occur, and for the words “the United 
Kingdom or in British India or in British Burma” the words “British India” 
shall be substituted ; 

(ii) in sub-clause (i), for the words “in the same language ‘and cha- 
racter as the name or trade mark” the words “in the English language” shall be 
substituted ; 

(b) in clause (f),— 

(i) sub-clauses (74) and (iii) shall be re-numbered as sub-clauses (iit) 
and (iv) respectively, and the following shall be inserted as sub-clause (ii), 
namely :— 

““(4i) have not been conspicuously marked on each piece with the name of 
the manufacturer, exporter or wholesale purchaser in India of the piece, and,” 
and 

(ii) in sub-clause (iv) as so,re-numbered, for the words and figures 
“Indian Factories Act, 1881” the words and figures “Factories Act, 1934” shall 
be substituted ; i ss 

(c) after clause (g) the following clauses shall be added, namely :— 

“(h) goods which are required byea notification under section 12-A of the 
Indian Merchandise Marks Act, 1889, to have applied to them an indication of - 
the country or place in which they were made or produced, unless such goods 

' show such indication applied in the manner specified in the notification ; 
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(4) cotton yarn such as is ordinarily imported in bundles, if — 

(i) the bundle containing such yarn has not been conspicuously marked 
with the name of the manufacturer, exporter or wholesale purchaser in India of 
the goods, or 

(ii) such bundle has not been conspicuously marked with an indication 

_ of the weight and the count of the yarn contained in it, in accordance with the 
rules made under section 20 of the Indian Merchandise Marks Act, 1889, and 

(iii) the yarn has been manufactured beyond the limits of India, or 

(iv) having been manufactured within those limits, has been manufactur- 
ed beyond the limits of British India in premises which, if they were in British 
India, would be a factory as defined in the Factories Act, 1934; 

(f) cotton sewing or darning thread, if— 

(i) the units in which the thread is supplied have not been conspicuowsly 
marked with the name of the manufacturer, exporter or wholesale purchaser in 

eIndia of the goods, or 

(ii) ifeach unit has not been conspicuously marked with an indication of 
the weight of thread contained in it and the grist number in accordance with the 
rules made under section 20 of the Indian Merchandise Marks Act, 1889, and 

(iii) the thread has been manufactured beyond the limits of India, or 

(iv) having been manufactured within those limits, has been manufac- 
tured beyond the limits of British India in premises which, if they were in 
British India, would be a factory as defined in the Factories Act, 1934,” 


Amendment of section 11. In sub-section (3) of section 19-A of the 
19-A, Act VIII of 1878. Sea Customs Act, 1878,— 
(a) for the words “British India”, in both places where they occur the 
word “India” shall be substituted ; 
(b) for the words “and in the same language and character” the words 
“in the English language” shall be substituted. 


i a eae ka ee yee 12. For section 478 of the Indian Penal Code 
XLV of 1860. 4 the following section shall be substituted, namely: — 


‘478, For the purposes of this Code, the expression “trade mark” 
includes a trade mark registered under the Trade 
Trade mark, Marks Act, 1940, and any mark used in relation to 
goods for the purpose of indicating or so as to indicate a connéction in the 
course of trade between the goods and some person having the right to use the 
mark.’ 
j | 13. In section 480 of the Indian Penal Code, for 
ae eas Section the words “are the manufacture or merchandise of a 
180, Act 7 person whose manufacture or merchandise they are 
not” the following words shall be substituted, namely :— 
“have a connection in the course of trade with a person with whom they 
have not any such connection”, 


e THE PETROLEUM (AMENDMENT) ACT, 194, 
Act No. IFI or 1941. - 
r bf [17th March, 1941. 
6 An Act further to amend the Petroleum Act, 1934. a 


WueEnrEAS it is expedient further to amend the Petroleum Act, 1244; for 
the purpose hereinafter appearing; . 


It is hereby enacted as follows :— 


f 1. This Act may be called Tue PETROLEUM 
Short title. (AMENDMENT) Act, 1941, ° 
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>. .. 2. For clause (c) of sub-section (1) of sec- 
Pest mala 23, ` tion 23 of the Petroleum Act, 1934, the following 
e S : clause shall be. substituted, namely :— 


“(c) being the holder of a licence issued under section 4 or a person for 
the time being placed by the holder of such licence in control or in charge of 
any place where petroleum is being imported or stored, or is under transport, 
contravenes any condition of such licence or suffers any condition of such 
licence to be contravened, 01”. 


THE BERAR LAWS ACT, 1941. 


Acr No. IV or 1941. 
: [17th March, 1941. 
‘An Act to extend certain Acts to Berar. b 


WHEREAS by orders made under the Indian (Foreign Jurisdiction) Order 
in Council, 1902, the provisions of certain Acts in force in British India have 
from time to time been applied to, and are now, by virtue of such application, in 
force in, Berar; 

AND WHEREAS it is expedient that those and certain other Acts should be 
extended to, and be, by virtue of such extension, in force in, Berar: 

It is hereby enacted as follows :— i 


Short title and commen- 1. (1) This Act may be called Tue BERAR 
cement. Laws Act, 1941, 
(2) It shall come into force on such date as the Central Government 
may, by notification in the official Gazette, appoint. 


2. (1) The Acts specified in the First Schedule and so much of any Act 
h ; specified in the Second Schedule as relates to matters 
Extension of certain Acts with respect to which the Central Legislature has 
to Berar. power to make laws are hereby extended to, and shall 
be in force in, Berar; and in any enactment so extended any reference by what- 
ever form of words to subjects of His Majesty shall be deemed to include a 
reference to Berari subjects of His Exalted Highness the Nizam of Hyderabad, 
and notwithstanding anything contained in clause (7) of section 3 of the General 
Clauses Act, 1897, any reference to British India shall be construed as a refer- 
enice to British India and Berar. 
(2) The Acts specified in the Third Schedule shall be amended in the 
manner set forth in the second column of that Schedule. 


3. The application, if any, to Berar, made by order under the Indian 

i (Foreign Jurisdiction) Order in Council, 1902, of the 

Cesser of application of Acts specified in the First Schedule, of so much of 

certain Acts to Berar. any Act specified in the Second Schedule as relates to 

matters with respect to which the Central Legislature has power to make laws, 
and of the Indian Cotton Cess Act, 1923, shall cease to have effect: 

Provided that all appointments, delegations, notifications, orders, bye- 
laws, rules and regulations, which have been made or issued under, or in pursu- 
ance of, any provision of any of the Said Acts as applied to Berar by order 
under the said Order in Council, and which are in force at the commencement 
of this Act, shall be.deemed to have been made or issued under or in pursuance 

of the corresponding provision df that Act as now extended to, and in force in, 
Berar., a 
, . $ 4. For the removal of doubt it is hereby declar- 
Removal of doubt. ed that the Acts specified in the -Fourth Schedule’ 


have ceased to have effect and are repealed in Berar, 
š | 


aX 


m 
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THE FIRST SCHEDULE. 
[See sections 2 (1) and 3.] 
ii | ‘ Acts Extended to Berar, : ae 
a Ya aa ae Na ara a 











Year. | Number. | z ; Short Title, 
anarka anama mrkamaanatamaaan NA — 
1850 | XIX .. |The Apprentices Act, 1850. 
1850 | XXI .. |The Caste Disabilities Removal Act, 1850, . 
1855 | XIII .. |The Indian Fatal Accidents Act, 1855, 
1856 | XI <. |The European Deserters Act, 1856. 
1856 | XV .. |The Hindu Widows’ Re-marriage Act, 1856. 
1860 | XLV .. |The Indian Penal Code. 
1864 | 111... sa |The Foreigners Act, 1864, e 
1865 1111 .. |The Carriers Act, 1865, 
a 1866 | XXI .. |The Native Converts’ Marriage Dissolution Act, 1866. 
1867 | XXV .. |The Press and Registration of Books Act, 1867. 
1869 | IV .. |The Indian Divorce Act. i 
1872 |I .. |The Indian Evidence Act, 1872. 
1872 | III .. |The Special Marriage Act, 1872, 
1872 | IX .. |The Indian Contract Act, 1872. 
1872 | XV .. |The Indian Christian Marriage Act 1872, 
1873 | V <. |The Government Savings Banks Act, 1873. 
1873 iX .. |The Indian Oaths Act, 1873. 
1874 | IX .. |The European Vagrancy Act, 1874. t 
1875 | IX .. |The Indian Majority Act, 1875. 
1875 | XVIII .. |The Indian Law Reports Act, 1875. 
1876 | IX .. |The Native Coinage Act, 1876, `` 
1877 | I .. |The Specific Relief Act, 1877. 
1878 | VIII- .. |The Sea Custotns Act, 1878. 
1878 | XI .. {The Indian Arms Act, 1878. 
1879 | XVIII .. |The Legal Practitioners Act, 1879. 
1881 | XXVI_.. |The Negotiable Instruments Act; 1881. 
1882 | II .. |The Indian Trusts Act, 1882. 
1882 | XII .. |The Indian Salt Act, 1882. 
1884 | IV .. |The Indian Explosives Act, 1884. 
1888 | IIT .. |The Police Act, 1888, A 
1889 | IV .. |The Indian Merchandise Marks Act, 1889. 


1890 | VIII .. |The Guardians and Wards Act, 1890. l 
The Prevention of Cruelty to Animals'Act, 1890, 


1890 | XI ae 

. 1891 | XVIII .. |The Bankers’ Books Evidence Act, 1891. 
1898 | V .. |The Code of Criminal Procedure, 1898, 
1901 | IT .. |The Indian Tolls (Army) Act, 1901. 
1903 | VII .. |The Indian Works of Defence Act, 1903. 
1903 | XV The Indian Extradition Act, 1903. 


1904 | VIT* :; |The Ancient Monuments Preservation Act, 1904, 


1905 | IV .. |The Indian Railway Board Act, 1905. 

1906 | ITI .. |The Indian Coinage Act, 1906. 

1908 | V .. | The Code of Civil Procedure, 1908. 

1908 | VI .. |The Explosive Substances Act, 1908, 

1908 | IX .. |The Indian Limitation Act, 1908. 

1908 | XIV .. |The Indian Criminal Law Amendment Act, 1908, 
1908 | XVI .. |The Indian Registration Act, 1908. 

1909 | IV .. |The Whipping Act, 1909, - 

1910 | IX :. |The Indian Electricity Act, 1910. : 

1911 PII, .. |The Indian Patents and Designs Act, 1911. 

1911 | VIII .. |The Indian Army Act, 1911. 

1912 | IV .. |The Indian Lunacy Act, 1912. 

1913 | II .. [The Official Trustees Act} 1913. - 

1913 | 111 . | Lhe Administrator-General’s Act, 1913. 

1914 | III .. |The Indian Copyright Act, 1914. 

1916 | VII <. |The Indian Medical Degrees Act, 1916. e 
1917 | II .. |The Motor Spirit (Duties) Act,°1917. 


1917 | XVIII .. |The Post Office Cash Certificates Act, 1917. 


1918 | XXII .ı |The Bronze Coin (LegaleTender) Act, 1918. 
1916 XII .. |The Poisons Act, 1919. 
"1920 | V :. |The Provincial Insolvency Act, 1920, l 
si E . a a << < 
me TEDE E ; oo 


IV OF 
. 


e 
Year. 


1920 
1920 
1920 
1920 


1941] 


| Number. 


1~2 
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Short title. 


.| The Charitable and Religious Trusts Act, 1920. 
..| The Indian Red Cross Society Act, 1920. 

.| The Imperial Bank of India Act, 1920. 
..| The Indian Territorial Force Act, 1920. 

.| The Auxiliary Force Act, 1920, 
.| The Maintenance Orders Enforcement Act, 1921. 
2-| The Indian Income-tax Act, 1922, 

.| The Indian Finance Act, 1922. 


The Indian States (Protection against Disaffection) Act, 1922, 


.| The Indian Mines Act, 1923. 
..| The Indian Boilers Act, 1923. f 
<] The Workmen’s Compensation Act, 1923, 
..| The Legal Practitioners (Women) Act, 1923. bd 
..| The Criminal Tribes Act, 1924. . 
..| The Indian Succession Act, 1925. 
..| The Promissory Notes (Stamp) Act, 1926. 
.| The Indian Trade Unions Act, 1926. 


The Legal Practitioners (Fees) Act, 1926. 


.| The Indian Bar Councils Act, 1926. 

.| The Trade Disputes Act, 1929. 

..| The Child Marriage Restraint Act, 1929, 

..| The Dangerous Drugs Act, 1930. 

..| The Indian Sale of Goods Act, 1930. 

.-| The Silver (Excise Duty) Act, 1930. 

..| The Indian Companies (Amendment) Act, 1930, 
.| The Indian Lac Cess Act, 1930. 


The Indian Finance Act, 1931. 
The Indian Finance (Supplementary and Extending) Act, 1931. 


.| The Provisional Collection of Taxes Act, 1931. 
..| The Indian Press (Emergency Powers) Act, 1931. 
.-| The Indian Partnership Act, 1932, 
..| The Public Suits Validation Act, 1932. 
..| The Foreign Relations Act, 1932. 
..| The Sugar Industry (Protection) Act, 1932. 
..| The Criminal Law Amendment Act, 1932. 
..| The Children (Pledging of Labour) Act, 1933. 
..| The Indian Finance Act, 1933. 
..| The Indian Wireless Telegraphy Act, 1933. 
.-| The Indian Medical Council Act, 1933. 
--| The Reserve Bank of India Act, 1934. 
..| The Khaddar (Name Protection) Act, 1934. - 
--| The Indian Finance Act, 1934, 
. The Indian States (Protection) Act, 1934. é 
-| The Sugar (Excise Duty) Act, 1934. 
-| The Matches (Excise Duty) Act, 1934. 
..| The Indian Carriage by Air Act, 1934. 
-»| The Indian Aircraft Act, 1934. 
-| The Mechanical Lighters (Excise Duty) Act, 1934. 
..| The Factories Act, 1934. 
..| Tke Iron and Steel Duties Act, 1934. 
.| The Indian Tariff Act, 1934. 


The Indian Finance Act, 1935. 
The Indian Finance Act, 1936. ; 


..| The Parsi Marriage and Divorce Act, 1936. 

.-| The Payment of Wages Act, 1936. | 

..| The Geneva Convention Implementing Act, 1936. 

..| The Agricultural Paoduce (Grading and Marking) Act, 1937. 
.| The Arbitration (Protocol and Convention) Act,°1937. 


The Indian Finance Act, 1937. . 


20 
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THE SECOND SCHEDULE 
[See sections 2 (1) and 3.] 
Acts partially extended to Berar. 








—— 


Year. | Number, | Short title. 
E L AE A EA KE AEE Ka ee et 
1843 | V ..| The Indian Slavery Act, 1843. 
1850 | XII --| The Public Accountants’ Default Act, 1850, 
1850 | XXXVII ..| The Public Servants (Inquiries) Act, 1850. 
1855 | XXIV ..| The Penal Servitude Act, 1855. 
1870 | VII .-| The Court-fees Act, 1870. 
1871 | XXIII ..| The Pensions Act, 1871. 
1881 | XI ..| The Municipal Taxation Act, 1881. ? 
882 | IV ..| The Transfer of Property Act, 1882. 
1885 | XIII --| The Indian Telegraph Act, 1885. 
1886. | VI ..| The Births, Deaths and Marriages Registration Act, 1886. 
1886 | XI , ../ The Indian Tramways Act, 1886. 
1890 |1 ..| The Revenue Recovery Act, 1890, 
1890 | VI .-{ The Charitable Endowments Act, 1890. 
1890 | IX --| The Indian Railways Act, 1890. 
1895 | XV --| The Crown Grants Act, 1895. 
1897 | III «»| The Epidemic Diseases Act, 1897, 
1897 |X «-| The General Clauses Act, 1897. 
1897 | XIV -.| The Indian Short Titles Act, 1897, 
1898 | VI --| The Indian Post Office Act, 1898. 
1899 | IT .-| The Indian Stamp Act, 1869, . 
1899 | IV --| The Government Buildings Act, 1899. 
1913 | VII .-| The Indian Companies Act, 1913. 
1914 | IX ..| The Local Authorities Loans Act, 1914. 
1916 | XV .-| The Hindu Disposition of Property Act, 1916. 
1917 | V ..| The Destruction of Records Act, 1917. 
1918 | II ..| The Cinematograph Act, 1918. 
1920 | X ».| The Indian Securities Act, 1920. ha 
1920 | XXXIX ..| The Indian Elections Offences and Inquiries Act, 1920. 
1923 | 111 -»| The Cotton Transport Act, 1923. 
1923 | XIX ..| The Indian Official Secrets Act, 1923. 
1924 | XIII ..| The Indian (Specified Instruments) Stamps Act, 1924. 
1925 | IV ++} The Indian Soldiers (Litigation) Act, 1925. 
1925 | XII -.| The Cotton Ginning and Pressing Factories Act, 1925. 
1925 | XIX ..| The Provident Funds Act, 1925. 
1927 | XVI ..| The Indian Forest Act, 1927, KA 
1928 | XII --| The Hindu Inheritance (Removal of Disabilities) Act, 1928. 
1929 | IT ..| The Hindu Law of Inheritance (Amendment) Act, 1929. 
1930 | XXX ..| The Hindu Gains. of Learning Act, 1930. 
1936 | V ..| The Decrees and Orders Validating Act, 1936. 





THE THIRD SCHEDULE. 
[See section 2 (2).] 
Acts Amended. 
OE Si a a tt a aS 


e Name of Act. ; Amendments. 

















The Code of Civil Procedure. |In section 7 and in rule Iof Order L inthe Frst Sche- 
" 1908 (Act V øf 1908). dule; — 


° (a) after the, figures “ 1887 ” the werds and figures 


“or under the Berar Small Cause Courts Law, 
1905” shall be inserted, and 


(b) for the words “under that Act” the words “under 
the said Act or Law” shall be substituted. 





Se 
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Name of Act. Amendments. 





The Indian Limitation shee 1908 |In Article 161 of the First Schedule, the word ‘‘Provin- 
(IX of 1908). cial”, in both places where it occurs, shall be omitted, 
and after. the words “Small Causes”, where they occur 
for the first time, the brackets and words “(other than a 
Presidency Small Cause Court)” shall be inserted. 


et tt 





THE FOURTH SCHEDULE. 
[See section 4.] 
© Acts which have ceased to have effect and are repealed in Berar. 


r 


l Year | Number. Short title. 








1841 | XIX .. |The Succession (Property Protection) Act, 1841. 


1847 | XX -» |The Indian Copyright Act, 1847. 

1860 | IX .. |The Employers and Workmen (Disputes) Act, 1860. 
1865 |X <. |The Indian Succession Act, 1865. 

1865 | XXI .. |The Parsi Intestate Succession Act, 1865. 

1881 | V _ ++ {The Probate and Administration Act, 1881. 

1881 | VI se |The District Delegates Act, 1881. 

1889 | VII .. |The Succession Certificate Act, 1889. 

1911 | XII .. |The Indian Factories Act, 1911. 

1912 V - .. |The Provident Insurance "Societies Act, 1912. 

1912 | VI .. |The Indian Life Assurance Companies Act, 1912. 
1914 | VIII .. |The Indian Motor Vehicles Act, 1914. 

1919 | X .. |The Excess Profits Duty Act, 1919. 

1923 | X <. |The Indian Paper Currency Act, 1923. 

1926 | XIX .. |The Indian Finance Act, 1926. 

1927 |V .. |The Indian Finance Act, 1927. 

1928 | XX .. |The Indian Insurance Companies Act, 1928. 

1929 |X .. |The Indian Census Act, 1929. 

1933 | XIII .. |The Safeguarding of Industries Act, 1933. 

1935 ka The Criminal Law Amendment Act, 1935. 

1936 | I .- |The Italian Loans and Credits Prohibition Act, 1936. 


eh ee 


THE ASSAM RIFLES ACT, 1941. . 








Acr No V oF 1941. 
[17th March, 1941. 


An Act to provide for the regulation of and the maintenance of discipline 
in the Assam Rifles. 
WHEREAS 'it is expedient to provide for the regulation of ane the 


maintenance of discipline in the Assam Rifles; . 
It is hereby enacted as follows: — 
Short. title, extent and 1. (4j This Act may be called THE ASSAM 
application. RirLEs Act, 1941. 


(2) I extends to the whole of Assam and applies to all cuisines of the 
Assam Rifles wherever they may be serving. 

2. In ¢his Act, unless there is anything re- 
pugnant in the subject or context,— 


(1) active service” means service at outposts, or against hostile tribes or ` 
other pergons in the fleld; 


Definitions. 
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(2) “Commandant” or “Assistant Commandant” means a person 


appointed by the Central Government to be a Commandant or an Assistant Com- 
mandant of the Assam Rifles; 


(3) “District Magistrate” includes a Deputy Commissioner, the Superin- 
tendent of the Lushai Hills, the Political Agent in Manipur and the Political 
Officer of the Sadiyai and of the Balipara Frontier Tracts; 

(4) “rifleman” means a person appointed as such under section 4 after 
he has signed the statement in the Schedule in accordance with the provisions 
of sub-section (2) of section 4, and includes a rifleman appointed under the 
Assam Rifles Act, 1920, and a Military Police Officer appointed under the 
Eastern Bengal and Assam Military Police Act, 1912; 

(5) “superior officer” means, in relation to any rifleman,— 


(a) an officer of a higher class than, or of a higher grade in the same 
_class as, himself, and 

(b) any Assistant Commandant or Commandant; 

(6) the expressions “reason to believe”, “criminal force”, “assault”, 
“fraudulently” and “voluntarily causing hurt” have the meanings assigned to 
them respectively in the Indian Penal Code. 

3. General superintendence and control of the Assam Rifles shall be 
exercised by such person or authority as the Central 

Government may. appoint in this behalf, and, in the 
exercise of such superintendence and control, the 
person or authority so appointed shall be governed by such rules and orders as 
the Central Government may make in this behalf. 


Appointment and dis- 4. (1) The appointment of all riflemen shall 
charge. rest with the Commandant. 


_ _ (2) Before any person is appointed to be a rifleman, the statement in the 
Schedule shall be read and if necessary explained to him in the presence of a 
Magistrate, Commandant or Assistant Commandant and shall be signed by 
him in acknowledgment of its having been so read to him. 

(3) A rifleman shall not be entitled to be discharged except in accordance 
with the terms of the statement which he has signed under this Act or under the 
Assam Rifles Act, 1920. 


| 


General superintendence 
and control of the force. 


5. There may be all or any of the following 
Classes and rank. classes of riflemen, who shall take rank in the order 
mentioned namely — 


(i) Subadars-Major. 
(it) Subadars, 
(iii) Temadars, 
(iv) Havildars-Major, 
(v) Havildars, 
(vi) Naiks, 
~ (vii) Buglers and riflemen; i 
and guch grades in each class as the Central Government may from time to 
time direct. 


:"“Heinous offences. 6. A rifleman who— 


9 

a (a) begins, excites, causes or joins in any mutiny or being present at any 
mutiny does not use his utmost endeavours tos supress it, or knowittg or having 
reason to believe in the existence of any mutiny does not without delay give in- 

formation thereof to his Commanding or other superior officer; or . 
(b) uses, or attempts to use, criminal force to, or commits an assault on 
his superior officer, knowing or having reason to believe him to be such whether 
on or off duty; or 
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e . (¢) shamefully abandons or delivers up any garrison, fortress, post or 
guard, which is committed to his charge or which it is his duty to defend; or 
. (d) in the presence of an enemy or of any person in arms against whom 
itis his duty to act, shamefully casts away his arms or his ammunition, or in- 
tentionally uses words or any other means to induce any other rifleman to 
abstain from acting against the enemy, or to discourage any other rifleman from 
acting against the enemy ; or 
(e) directly or indirectly holds correspondence with, or communicates 
intelligence to, or assists or relieves any person in arms against the State, or 
omits to discover immediately to his Commanding or other superior officer any 
such correspondence or communications coming to his knowledge; or 
(f) directly or indirectly assists or relieves with money, victuals or 
amfnunition, or knowingly harbours or protects, any enemy or person in arms 
against the State; ° 
or who, while on active service, — . 
(g) disobeys the lawful command of his superior officer; or 
(h) deserts or attempts to desert the service; or 
_ (i) being a sentry, sleeps upon his post, or quits it without being regularly 
relieved or without leave; or 
(j) leaves his Commanding Officer, or his post or party, to go in search 
of plunder; or 
_ (k) quits his guard, picquet, party or patrol without being regularly 
relieved or without leave; or 
(2) uses criminal force to, or commits an assault on, any person bringing 
provisions or other necessaries to camp or quarters, or forces a safeguard, or 
breaks into any house or any other place for plunder, or plunders, destroys or 
damages any property of any kind; or 
_ (Mm) intentionally causes or spreads a false alarm in action or in camp 
garrison or quarters; 
shall be punished with transportation for life, or with imprisonment which may 
extend to fourteen years, or with fine which may extend to five hundred 
rupees, or with both such imprisonment and fine. 
Other offences including 
acts prejudicial to good 7. A rifleman who— 
order and discipline. 
(a) is in a state of intoxication when on or detailed for any duty, or on 
parade, or on the line of march; or 
(b) strikes, or forces or attempts to force, any sentry; or 
(c) being in command of a guard, picquet or patrol, refuses to receive 
any prisoner duly committed to his charge, or, whether in such command or not, 
releases any prisoner without proper authority or negligently suffers any 
prisoner to escape; or 
(d) being deputed to any guard, picquet or patrol, quits it without being 
regularly relieved or without leave; or . 
(e) being in command of a guard, picquet or patrol, permits gambling or 
other behaviour prejudicial to good order and discipline; or 
(f) being under arrest or in confinement, leaves his arrest or confinement 
before he is eet at liberty by proper authority ; or é 
(g) is grossly insubordinate or insolent to his superior officer in the 
execution of his office; or 4 
(k) refuses to superintend or assist in the making of any field work br 
other military work of any description ordered to be made either in quarters or 
in the field; or 
. 
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(i) strikes or otherwise ill-uses any rifieman subordinate to him in rank 
or position; or : 

_ (7) being in command at any post or on the march and receiving a 
complaint that any one under his command has beaten or otherwise maltreated 
or oppressed any person, or has committed any riot or trespass, fails, on proof 
of the truth of the complaint, to have due reparation made as far as possible to 
the injured person and to report the case to the proper authority; or 


(k) designedly or through neglect injures or loses or fraudulently or 
without due authority disposes of his arms, clothes, tools, equipment, ammuni- 
tion, accoutrements or other necessaries, or any such articles entrusted to him 
or belonging to any other person; or 

(1) malingers, feigns or produces disease or infirmity in himself, or 
intentionally delays his cure, or aggravates his disease or infirmity ; or . 

° (m) with intent to render himself or any other person unfit for service, 
*voluntarily causes hurt to himself or any other person; or 

(n) commits extortion, or without proper authority exacts from any 

person carriage, porterage, or provisions; or 

. (0) designedly or through neglect kills, injures, makes away with, ill- 
treats or loses his horse, or any animal used in the public service; 
or who, while not on active service,— 

(A) disobeys the lawful command of his superior officer; or 

(q) plunders, destroys or damages any property of any kind; or 

(7) being a sentry, sleeps upon his post, or quits it without being 
regularly relieved or without leave; or - 

(s) deserts or attempts to desert the service; or 

_ (t) neglects to obey any battalion or other orders, or commits any act or 
omission prejudicial to good order and discipline, such act ot omission not con- 
Stituting an offence under the Indian Penal Code or other Act in force in 
Assam, 
shall be punished with imprisonment for a term which may extend to one year, 
or with fine which may extend to two hundred rupees, or with both. 

8. (1) A District Magistrate or a Commandant, or subject to the control 

, of the Commandant, an Assistant Commandant, or 

maa offences and subject to the control of the Commandant an officer 
panisnnients not below the rank of a Jemadar commanding a sepa- 
rate detachment or an outpost or in temporary command at the headquarters of 
a District” during the absence of the District Magistrate, Commandant and 
Assistant Commandant, may, without a formal trial, award to any rifleman 
below the rank of a Naik, who is subject to his authority, any of the following 
punishments for the Commission of any petty offence against discipline, which 
is not otherwise provided for in this Act, or which is not of a sufficiently serious 
nature to call for prosecution before a criminal Court, that is to say,— 

(a) imprisonment in the Quarter Guard, or such other place as may be 
considered suitable, for a term which may extend to twenty-eight days when the 
order is passed by a District Magistrate or a Commandant or to seven days 
when it is passed by any other officer; . 

(b) punishment drill, extra guard,,fatigue or other duty, not exceeding 
twenty-eight days in duration, with or without confinement to lines ; 

(2) forfeiture of pay and allowances for a period not exceeding twenty- 
eight days. 

(2) Any of the punishments specéfied in sub-section (1) may be awarded 
separately or in combination with any one or more of the others, but tio award 

‘or awards including imprisonment and confinement to lines shall exceed twenty- 
eight consecutive days, 


e 
o . 
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„9. Any rifleman sentenced under this Act to imprisonment for a period not 
exceeding three months shall, when he is also dismis- 
sed from the Assam Rifles, be imprisoned in a civil 
jail, but when he is not also dismissed from the Assam Rifles he may, if the 
convicting Court or the District Magistrate so directs, be confined in the 
Siarter Guard or such other place as the Court or Magistrate may consider 
suitable. 


Manner of imprisonment. 


a 10. A Commandant or Assistant Commandant 
dae ivileges, of Comman- shall be entitled to all the privileges which a police 
adani; officer has under sections 42 and 43 of the Police Act, 

1861, section 125 of the Indian Evidence Act, 1872, 
and any other enactment for the time being in force. 


e11. For the purposes of sections 128, 130 and 131 of the Code of Criminal 
Procedure, 1898, a Commandant, Assistant Commaa- 


Per og gtd one ee dant, Subadar-Major, Subadar or Jemadar of the 
His Majesty’s A tmy for Assam Rifles shall be deemed to be an officer, a 


certain purposes. Havildar-Major, Havildar or Naik shall be deemed to 
be a non-commissioned officer and a bugler or rifle- 
man shall be deemed to be a soldier of His Majesty’s Army, 


12. The Central Government may, as regards the Assam Rifles, make 
such orders and rules consistent with this Act, as it 
thinks expedient, relative to the several matters 
respecting which the Inspector General of Police, 
with the approval of the Provincial Government, may, as regards the Police 
Force, frame orders and rules under section 12 of the Police Act, 1861. 


13. The Assam Rifles Act, 1920, shall cease to 


Dos of kaa abaan apply to the Assam Rifles and to riflemen, and all 
riflemen as Dolice officers. Tiflemen shall, on the commencement of this Act, 


cease to be police officers under the Police Act, 1861. 
THE SCHEDULE. 


STATEMENT. 
[See sections 2 (4) and 4 (2),] 


1. After you have served for four years in the first instance in the Assam Rifles 
you have the option of extending the term of your service in the Assam Rifles indefinitely, 
so long as the Commandant is satisfied with your services, or of claiming your discharge at 
any time, making your application through the officer to whom you may be subordinate, to a 
Commandant of the Assam Rifles or to the Magistrate of the District in which you may be 
serving ; and you will be granted your discharge after two months from the date of your 
application, unless you_are onactive service or unless your discharge would cause the 
vacancies in the Assam Rifles to exceed one-tenth of the sanctioned strength. In either of 
the above cases you must continue to serve in the Assam Rifles until the objection is waived 
by competent authority or removed, 

2. On your enlistment. appointment or training as a musician (piper, drummer, or 
bandsman), bugler, signaller, writer, soldier-clerk, havildar-compounder or as an artificer 
(armourer, mochi, carpenter, stone-mason, or motor driver) you must, in spite of the provi- 
sions of paragraph 1 above, serve in the Assam Rifles for eight years from the date oh your 
enlistment or the completion of your training, as the case may be. 


3. On your deputation for a specialist course atan Army Training Centre you must 
sign an undertaking, before leaving the battalibn to proceed on the course, that you will not, 
in spite of the provisions of paragraph 1 aBove, apply for discharge during the four years 
following your attendance at the Army Training Course. 

4, On your deputation to the Egucational or Veterinary Course you mu# sign an 
undertaking, before leaving the battalion to proceed on the Course, that you will not, in 
spite of the provisions of paragraph 1 above, appiy for discharge during the eight years 
following your attendance at the Course. s 3 

5, In the event of your re-enlistment after you have been discharged, you will have 
no claim to reckon for pension or any other purpose your service previous to your 
discharge. 

e 


Power of Central Go- 
vernment to make rules. 
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Signature of rifléman in acknowledgment } S - 
of the above having been read to him. }..... .... wesc tena se eees DENE BAN Sa dais oa Owens 
A. B. 
Signed in my presence after I had ascer- . 


tained that A. B. understood the pur- 
port of what he signed. 


C. D. 


Magistrate, Commandant or Assistant Commandant. 


THE INDIAN RAILWAYS (AMENDMENT) ACT, 1941. 











Act No. VI of 1941. 
f [17th March, 1941. 
° An Aci further to amend the Indian Raliways Act, 1890. 
W aereas it is expedient further to amend the Indian Railways Act, 1890, 
for the purposes hereinafter appearing ; 
It is hereby enacted as follows ;— 
1. This Act may be called Tur INDIAN RAIL- 
ways (AMENDMENT) Act, 1941. 


2. (1) Section 68 of the Indian Railways Act, 1890 (hereinafter referred 

f to as the said Act), shall be renumbered as sub-sec- 

Amendment of section 68, tion (1) of that section and in the said section as so 

Act IX of 1890. re-numbered after the word “enter” the words “or 
remain in” shall be inserted. 


(2) To the said section as so re-numbered and amended the following 
sub-section shall be added namely :— 

“(2) A railway servant when granting the permission referred to in sub- 
section (1) shall ordinarily, if empowered in this behalf by the railway 
administration, grant to the passenger a certificate that the passenger has been 
permitted to travel in such carriage upon condition that he subsequently pays 
the fare payable for the distance to be travelled.” 

; 3. (1) Section 112 of the said Act shall be re- 
Amendment of section 112, numbered as sub-section (1) of that section and in 
Act IX of 1890. the sub-section as so re-numbered— 


(a)*in clause (a), for the words and figures “in contravention of 
section 68 any carriage on a railway” the words and figures “or remains in any 
carriage on a railway in contravention of section 68” shall be substituted ; and 

(b) after the words “shall be punished” the words “with imprisonment 
for a term which may’extend to three months or” shall be inserted. 

(2) To the said section as so re-numbered and amended the following 
sub-section shall be added, namely :— 

(2) Notwithstanding anything contained in section 65 of the Indian 
Penal Code, the Court convicting an offender under this section may direct that 
the offender in default of payment of any fine inflicted by the Court, shall 
suffer imprisonment for a term which nfay extend to three months.” 

. 
Amendment of section : ; : oa 
113, Act PX of 1890, 4, In eon ae of eae Act, ; l 

(a) for sub-section (3) the following sub-section shall be substituted 

namely :— e 


Short title- 


5 ““(3) The excess charge referred to in sub-section (1) and sub-section 
(2) shall be a sum equivalent to the amount otherwise payable under those sub- 
sections, or eight annas, whichever is greater: : 
. 
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Provided that where the passenger has immediately after incurring the 
chatge and before being detected by a railway servant notified to the railway 
servant on duty with the train the fact of the charge having been incurred, the 
excess charge shall be one-sixth of the excess charge otherwise payable calculat- 
ed to the nearest anna, or two annas, whichever is greater: 

Provided further that if the passenger has with him a certificate granted 
under sub-section (2) of section 68, no excess charge shall be payable.” ; 

(b) in sub-section (4), for the words beginning with “the sum payable 
by him shall” and ending with “be paid to the railway administration” the 
following words shall be substituted, namely :— 

“any railway servant appointed by the railway administration in this 
behalf may apply to any Magistrate of the first or second class for the recovery 
of the sum payable as if it were a fine, andthe Magistrate if satisfied that the 
sum is payable shall order it to be so recovered, and may order that the persqn 
liable for the payment shall in default of payment suffer imprisonment of either 
description for a term which may extend to one month. Any sum recovered 
under this sub-section shall, as it is recovered, be paid to the railway adminis- 
tration”. 


Insertion of new section 5. After section 113 of the said Act the follow- 
113-A in Act IX of 1890. ing section shall be inserted, namely :— 
“113-A. Any person who, without having obtained the permission of a 
railway servant, travels or attempts to travel in a. 
Power to remove persons carriage without having a proper pass or ticket with 
from railway carriage. him, or in a carriage of a higher class than that far 
which he has obtained a pass or purchased a ticket, or in a carriage beyond the 
place authorised by his pass or ticket, or who being in a carriage fails or refuses 
to present for examination or to deliver up his pass or ticket immediately on 
requisition being made therefor under section 69, may be removed from the 
carriage by any railway servant authorised by the railway administration in this 
behalf or by any other person whom such railway servant may call to his aid, 
unless he then and there pays the fare and the excess charge which he is liable 
to pay under section 113: 

Provided that nothing in this section shall be deemed to preclude a person 
removed from a carriage of a higher class from continuing his journey in a 
carriage of a class for which he holds a pass or ticket: 

Provided further that women and children, if unaccompanied by male 
passengers shall not be so removed except either at the’station at which they 
first enter the train or at a junction or terminal station or station at the head- 
quarters of a civil district and only between the hours of 6 a.m. and 6 P.M.” 








THE INDIAN FINANCE ACT, 1941. 


Act No. VII oF 1941. 

[31st March, 1941. 
An Act to fix the duty on salt manufactured in, or imported by land into, 
certain parts of British India, to vary the rate of the excise duty on 
matches leviable under the Matches (Excise Duty) Act, 1934, to vary the 
rate of the excise duty on mechanical lighters leviable unde? the Mechani- 
cal Lighters (Excise Duty) Act, 1934, to vary the rate of the duty on 
artificial silk yarn and thread lemable under the Indian Tariff Act, 1934, to 
fix maximum rates of postage under the Indian Post Office Act, 1898, to fix 
rates of income-tax and super-tax and to continue the charge and levy of 
excess profits tax and fix the rate at which excess profits tax shall be 
charged, M A à 


I—? å 
. 
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Wuereas it is expedient to fix the duty on salt manufacturéd-in, or 


imported by land into, certain parts of British India, to vary the rate of fhe. 


- excise duty on matches leviable under thé Matches (Excise Duty) Act, 1934, t0- 


vary the rate of the excise duty on mechanical lighters leviable under the 


Mechanical Lighters (Excise Duty) Act, 1934, to vary the rate of the duty on” 


artificial silk yarn and thread leviable under the Indian Tariff Act, 1934, to fix 
maximum rates of postage under the Indian Post Office Act, 1898, to fix rates 
of income-tax and super-tax and to continue the charge and levy of excess 
profits tax and fix the rate at which excess profits tax shall be charged ; 

It is hereby enacted as follows :— 


1, (1) This Act may be called Tue INDIAN 
Finance Act, 1941, 


(2) It extends to the whole of British India. ° 


Short title and extent. 


“2. The provisions of section 7 of the Indian Salt Act, 1882, shall, in so 
o 


f th le th : 
Fixation of Salt Duty. ar as they enable the Central Government to impose 


by rule made under that section a duty on salt manu-,, 


factured in, or imported into, any part of British India, be construed as if, for , 


the year beginning on the Ist day of April, 1941, they imposed such duty at the 
rate of one rupee and four annas per maund of eighty-two and two-sevenths 
pounds avoirdupois of salt manufactured in, or imported by land into, any such 
part, and such duty shall, for all the purposes of the said Act, be deemed to have 
been imposed by rule made under that section. 


3. For section 4 of the Matches (Excise Duty) 
Excise Duty on Matches. Act, 1934, the following section shall be substituted, 
namely :— 
“4. The duty payable under section 3 shall be levied at the following 
rates, namely :— 
_ (a) on matches in boxes or booklets containing on an average not more 
than eighty— i ; 


(i) if the average number is forty or less, at the rate of two rupees per: 


gross of boxes or booklets, 
(ii) if the average number is more than forty, but not more than sixty, at 
the rate of three rupees per gross of boxes or booklets, and 
(iii) if the average number is more than sixty, at the rate of four rupees 
pet gross of boxes or booklets; 
(b). on all other fnatches, at such rate as the Central Government may 
prescribe.” i i 
4. In section 3 of the Mechanical Lighters (Ex- 
Excise Duty on Mechani- cise Duty) Act, 1934, for the words “one rupee and 
cal Lighters, pa a ae words “three rupees” shall be sub- 
stituted. 


5, In the First Schedule to the Indian Tariff Act, 1934, in Item No, 47 
(2), for the entry “25 per cent. ad valorem or3 


a a Duty on Artificial annas, per lb., whichever is higher” in the fourth 
Silk Yarn and Thread. , 


mamelyern ig 7 bt AS Pg epee wee 

“25 per cent. ad valorem of .5:annas per Tb. whichever. is higher.” 

"+6, For the year beginning on the, 1st day.of April, 1941, the. Schedule con- 
See a he ‘tained in the Schedule to this Act:shall be inserted in 


Inland Postage rates; the Indiah Pogt Office Acct, 1898, as the First Schedule 
BOS Eee NGEBANG Ba b A ar ea geet PE 
* Tncome-tax and -Super- `” 7. -(1) Subject’ to the provisions’ of: sub-sec~ 
tax. -tions (2) and (3)— ween 


e. 
e 


~ column, the following ‘entry shall be substituted, - 
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i (a) income-tax for the year beginning on the Ist day of April, 1941, 
. SHall be charged at the rates specified in Part I of Schedule II to the Indian 
-Finance Act, 1939, increased in each case by a surcharge for the purposes of ` 
¿the Central Government amounting to one-third of each such rate; 


(b) rates of super-tax for the year beginning onthe Ist day of April, 
1941, shall, for the purposes of section 55 of the Indian Income-tax Act, 1922, 
be the rates specified in Part II of Schedule II to the Indian Finance Act, 1939, 
increased— 

(4) in the case of the rate applicable to a company, by a surcharge 
amounting to one-third of that rate, and 

(ii) in the case of every other rate, by a surcharge for the purposes of 
the Central Government amounting to one-third of each such rate: 

e Provided that in the case of an association of persons being a co-opera- 
tive society, other than the Sanikatta Saltowners’ Society in the Bombay Presi- 
dency, for the time being registered under the Co-operative Societies Act, 1912, 
or under an Act of the Provincial Legislature governing the registration of Co- 
operative Societies, the rates of super-tax for the year beginning on the Ist day 
of April, 1941, shall be the rates of super-tax specified in the proviso to clause 
(b) of sub-section (1) of section 7 of the Indian Finance Act, 1940, increased 
in each case by a surcharge for the purposes of the Central Government amoun- 
ting to one-third of each stich rate. 


‘i a In making any assessment for the year ending onthe 31st day of 
arch, 1942,— 


(a) where the total income of an assessee, not being a company, includes 
any income chargeable under the head “Salaries” or under the head “Interest on 
Securities” or any income from dividends in respect of which he is deemed 
under section 49-B of the Indian Income-tax Act, 1922, to have paid income-tax 
imposed in British India, the income-tax payable by the assessee on that part of 
his total income which consists of such inclusions shall be an amount bearing to 
the total amount of income-tax payable according to the rates applicable under 
the operation of the Indian Finance Act, 1940, read with sub-section (1) of 
section 3 of the Indian Finance (No. 2) Act, 1940, on his total income the same 
proportion as the amount of such inclusions bears to his total income; | 

(b) where the total income of an assessee, not being a company, includes 
any income chargeable under the head “Salaries” on which super-tax has been 
or might have been deducted under the provisions of sub-section (2) of sec- 
tion 18 of the Indian Income-tax Act, 1922, the super-tax payable by the asses- 
see on that portion of his total income which consists of such inclusions shall be 
an amount bearing to the total amount of super-tax payable according to the 
rates applicable under the operation of the Indian Finance Act, 1940, read with 
sub-section (1) of section 3 of the Indian Finance (No. 2) Act, 1940, on his 
total income the same proportion as the amount of such inclusions bears to his 
total income. : 

(3) In cases to which section 17 of the Indian Income-tax Act, 1922, 
applies, the tax chargeable shall be determined as provided in that section but 
with reference to the rates imposed by sub-section (1) of this section, and in 
aeoea with the provisions of sub-section, (2) of this section where applica- 
ble. . 4 

(4) For the purposes of this section and of the rates of tax imposed 
thereby, the expression “total income” means total income ås determined for 
the purposes of income-tax or syper-tax, as the case may be, in accordance with 
the provisions of the Indian Income-tax Act, 1922. 


8: (1) In sub-clauge (a) of clause .(6) of section 2 of the Excess Profits 
ey Tax Act, 1940, for the words and figures “3ist day of 
Continuance of and rate March, 1941,” the words and figures “31st day of 


of igh prone Tas March, 1942,” shall be substituted. : 


20 


(2) The excess profits tax imposed by section 4 
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of the Excess Profits 


-Tax Act, 1940, shall, in respect of any chargeable accounting period begintling 
- after the 31st day of March, 1941, be an amount equal to sixty-six. and two- 


thirds per cent. of the amount by which the profits of the 
chargeable accounting period exceed the standard profits. 


THE SCHEDULE, 


business during that 


Schedule to be inserted in the Indian Post Office Act, 1898. 


[See section 6.] 
“THE FIRST SCHEDULE. 
INLAND PostacE RATES, 
(See section 7.) 


> Letters. 
For a weight not exceeding one tola 6 É 
For every tola, or fraction thereof, exceeding one tola 
; Postcards, 
_Single e x E 
Reply : 5 . 


Book, Paitern and Sample Packets. 


For the first five tolas or fraction thereof i ; : 
For every additional two and a half tolas, or fraction thereof, in 
excess of five tolas. 


Registered Newspapers. 


“For a weight not exceeding ten tolas’ - |. Pus, $ 
-Fora woe „exceeding ten tolas .and not exceeding twenty 
. tolas. r 
For every twenty tolas, or fraction thereof, exceeding twenty 
4 : tolas. : Seni 
In the case of more than one copy of the same issue of a regis- 
tered newspaper being carried in the same packet— 
For a weight not exceeding ten tolas . as ; 
For every additional five tolas, or fraction thereof, in excess of 
. ten tolas. i 
Provided that such packet shall not be delivered at any addres- 
see’s residence but shall be given to a recognised agent at 
the post office. 


Parcels. 


For a weight not exceeding forty tolas x cs ; 
For every forty tolas, or fraction;thereof, exceeding forty tolas. 


THE PROTECTIVE, 


Shall have effect; _ i e.> 
-œ Teis hereby enacted as follows: _ 


Short title. 


. One and a quarter annas . 
. Half an anna. 


Nine pies. 
One anda half annas. 


. Nine pies, 


Three pies. 


: Quarter of an anna. 
Half an anna. 


Half an anna. 


. Half an anna. 


Quarter of an anna. 


. Four annas. 
Four annas.” 





1. This Act may be called THE PROTECTIVE 
“Duties Continuation Act, 1941; KAN 
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2. In the First Schedule to the Indian Tariff Act, 1934, in Item No. 17, 

PETE noke nut and in Item No. 61 (5), and in Per Nee 63 (2), z 

nt oye St (3), 63 (6), 63 (9), 63 (10), 63 (12), 63 (15), 63 - 

Fchedule, Act XXXII of (475 63 (19), 63 (20), 63 (21), 63 (25) and 63 (27), 

and in Item No. 74, for the entry or entries in the 

seventh column “March 31, 1941” the entry or entries “March 31st, 1942” shall 
be substituted. 

, 3. In section 3 of the Sugar Industry (Protec- 

Pepsin section 3, tion) Act, 1932, for the figure “1941” the figure 

' “1942” shall be substituted. 








THE INDIAN TARIFF (AMENDMENT) ACT, 1941. 








Act No, IX or 1941. . 
[31st March, 19419 
An Act further to amend the Indian Tariff Act, 1934. 

Waereas it is expedient further to amend the Indian Tariff Act, 1934, 
for the purpose hereinafter appearing ; 
It is hereby enacted as follows :— 


1. This Act may be called Tue INDIAN TARIFF 
(AMENDMENT) Act, 1941. 


h 2. In the First Schedule to the Indian Tariff 
ara npr at the irsi Act, 1934, in Items Nos. 10 (1) and 11 (1), in the 
2034 O Ae °t last column, for the figure “1941” the figure “1942” 

shall be substituted. 


Short title. 








THE TYRES (EXCISE DUTY) ACT, 1941. 








Act No. X or 1941. 
[31st March, 1941. 
An Act to provide for the imposition and collection of an excise duty on 
tyres. 
WuHeErEAs it is expedient to provide for the imposition and collection of 
an excise duty on tyres; | 
It is hereby enacted as follows :— 


, 1. (1) This Act may be called Tue Tyres 
Short title and extent. (Exciss Duty) Acr, 1941: 


(2) It extends to the whole of British India. 

2. In this Act, unless there is anything repug- 
nant in the subject or context,— Ree 
(a) “manufactory” means any premises wherein tyres are manufac- 

. 


Definitions. 


tured ; 
(b) “owner” includes any person expressly or impliedly authorised by 
an owner of a manufactory to be his agent in respect of the manufactory ; 
(c)- “tyre” means a pneumatic tyre in the manufacturef which rubber 
is used, and gincliides the inner tube and the outer cover of such a tyve. 


3. (1) A duty of excise atthe rate of ten per cent, on the value thereof 
=. shall be levigd on all tyres manufactured in an 
Imposition of andamount §nanufactory in British Indi& and issued out of sack 
-of duty. eres . manufactory on or after the 1st day of April, 1941, 
and shall be payable by the owner of the manufactory. : ; 
5 : 


- 
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(2) For the purposes of levying the duty imposed by sub-section .(1) the 
Central Government may, by notification in the official Gazette, fix the value’ of 
tyres or of any class of tyres; and where no such value has been fixed the value 
of a tyre shall be deemed to be the wholesale cash price, less trade discount, 
for-which a tyre of the like kind and quality is sold or is capable of being sold 
by a manufactory without. any abatement or deduction whatever except the 
amount of the excise duty payable on it at the time of issue out of the manu- 

.- factory. ibe ea 


4, (1) If any duty ‘payable under section 3 is not paid within the time 

__ + fixed by a notice issued in accordance with any rules 

Recovery of duty with madein this behalf under this Act, it shall be deemed 

penalty. ‘to be an arrear, and the authority to which such duty 

is payable may, in lieu thereof, recover any sum, not exceeding double, the 

amount of the duty unpaid, which such authority may in its discretion think it 
, reasonable to require. l 


(2) An arrear of duty, or any sum recoverable in lieu thereof under 
this section, shall be recoverable as an arrear of land-revenue and shall be re- 
coverable in addition to, ahd not in substitution for, any other penalty incurred 
under this Act. 


5. (1) No person shallissue any tyres out of any manufactory except in 
© accordance with the provisions of rules made under 
section 8 regulating such issue, or, until such rules 
are made, in accordance with the general or special orders of the Central 
Government. | 
(2) Whoever contravenes any such rule or order shall be punishable with 
fine which may extend to one thousand rupees or to a sum double the amount of 
the duty on any tyres issued in contravention of such rule or order, whichever 
is greater. 


6. The Central Government may, by notification in the official Gazette, 
a _ declare that any of the provisions of the Sea Customs 
_Application of the provi- Act, 1878, relating to the levy of and exemption from 
sions of Act VIII of 1 4 A F 
to the duty on tyres. customs duties, drawback of duty, warehousing, 
ae offences and penalties, confiscation and procedure 
relating to offences and appeals shall, with such modifications and alterations as 
it may consider necessary or desirable to adapt them to the circumstances, be 
applicable in regard to like matters in respect of the duty imposed by sub-section 
(1) of section 3. 


7. The Central Government may, by notification in the official Gazette, 
prohibit absolutely, or with such exceptions as it 


thinks fit, the bringing of tyres into British India 
from the territory of any specified Indian State, 


8. (1) The Central Government may, by notifi- 
cation in the official Gazette, make rules— 


e (4) imposing on owners of manufactories the duty of furnishing returns 
and keeping records and books, and prescribing the form of such returns, 
records and books and the particulars to be contained therein, and the manner in 
which the same are to be verified; 


Issue from manufactory. 


Power of Central Gov- 
ernment to prohibit import. 


Power to make rules. 


e 
regulating the issue of tyres out of manufactories ; 


c} providing for the assessment and*collection of the duty, the issue of 
notices requiring payment, the authority to whom the duty shall be payable and 
the recovery of arrears; 2 e 


. 


(d) authorising and providing for the inspection of manufactories; and 
(e) generally forvvarrying into effect the provisions of this Act.’ 
e 
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(2) ‘Such rules may provide that any breach thereof shall be punishable 


with fine which may extend to five hundred rupees: ; 
` Provided that the breach of any rule’ made under clause ( b) of sub- 
section (1) shall be punishable with the punishment provided for an offence | 


against section 5. i 


THE EXCESS' PROFITS TAX (AMENDMENT) ACT, 1941. 








Act No. XI or.1941. a nts 
ae [31st March, 1941. 
An Act further to amend the Excess Profits Tax Act, 1940. 

Wuereas it is expedient further to amend:the Excess Profits Tax Act, 
1948, for the purposes hereinafter appearing; 


It is hereby enacted as follows :— 4 


1. This Act may be called Tox Excess Prortrs 
Tax (AMENDMENT) Act, 1941, 


; 2. In section 2 of the Excess Profits Tax Act, 
Amendment of section 2, 1940 (hereinafter referred to as the said Act), after 
Act XV of 1940. clause (16) the following clause shall be inserted, 
© namely :— 
“(16-A) ‘ordinary share ‘capital’ has the meaning assigned to that 
expression in sub-section (8) of section 9;” 


"3. -Section 4 of the said Act shall be re-number- 

Amendment of section 4, ed as sub-section (1) of that section, and to the sec- 

Act XV of 1940, tion as so re-humbered the following sub-section shall 
be added, namely :— 

“(2) Where a chargeable accounting -period falls partly before and 
partly after the end of March, 1941, the foregoing. provisions of this section 
shall apply as if so much of that chargeable accounting period as falls before, 
and so much of that chargeable accounting period as falls after, the said end of 
March were each a separate chargeable accounting period, and as if the excess 
of profits of that separate chargeable accounting period were an apportioned 
part of the excess of profits‘arising in the whole period; and any apportion- 
ment required to be made by this sub-section shall be made by reference to the 
number of months or fractions of months in each of the parts of the whole 
chargeable accounting period.” 


Amendment of section 7, 
Act XV of 1940, 


Short title. 


4. To section 7 of the said Act the following 
provisoes shall be added, namely :—~ 

“Provided that a deficiency of ‘profits occurring in a chargeable account- 
ing period beginning on or after the Ist day of April, 1941, shall first be applied 
so as to reduce profits chargeable to tax-arising in another chargeable accounting 
period beginning on or after the said Ist day of April, and a deficiency of profits 
occurring in a chargeable accounting period ending on or before the 31st day of 
March, 1941, shall first be applied so as to reduce profits chargeable to tax 
arising in another chargeable accounting period ending on or before the said 3ist 
day ot March; and where owing to am insufficiency of profits for chargeable 
accounting periods ending on or before the said 31st day of March, or, as the 
case may be, beginning on or after the said Ist day of April, the whole or any 
part of the deficiency is applied otherwise than as aforesaid,— ‘ 


.(@) the application shall be treated as provisional only; and 


(b} if it.thereafter, Appears that, there is no longer such an insufficiency 
as-aforesaid, stich ‘adjustment: shall:be made -as. the. Central. Board of Revenue 
e may by ‘written order direct; ee ea 
e 
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-Provided further that where a chargeable accounting period falls partly 
before and partly after the end of March, 1941, the provisions of the precedifig 
` proviso shall apply as if so much of the chargeable accounting period as falls 
before, and so much of the chargeable accounting period as falls after, the said 
end of March, were each a separate chargeable accounting period, and as if the 
deficiency of profits of that separate chargeable accounting period were an 
apportioned part of the deficiency of profits occurring in the whole period; and 
any apportionment required to be made by this proviso shall be made by refer- 
ence to the number of months or fractions of months in each of the parts of the 
whole chargeable accounting period.” 

Amendment of section 17, 5. Insub-section (1) of section 17 of the said 
Act XV of 1940. Act,— 

(a) in the first proviso, for the words “first proviso” the words ‘‘secogd 
praviso” shall be substituted ; e 
° (b) in the second proviso, for the word “modifications” the following 
words shall be substituted, namely :—. 

“refusal to make modifications or against any modifications.” 


6. In the first proviso to rule 1 of the First Schedule to the said Act, after 

PEA ETA the words ‘‘Provided that any sums” the brackets and 

“Amendment of rule b words “(other than any interest paid by a firm to a 

ae Schedules Act XV of partner of the firm)” shall be inserted and shall be 
deemed always to have been inserted. : 








THE DELHI RESTRICTION OF USES OF LAND ACT, 1941, 


eens 


Act No. XII or 1941, 





[Sth April, 1941. 
An Act to regulate in the Province of Delhi the use of land for purposes other 
` than agricultural purposes. 
Waereas it is expedient to regulate in the Province of Delhi the use of 
land for purposes other than agricultural purposes ; 
It is hereby enacted as follows :— 
Short title, extent and 1. (1) This Act may be calied Tar Dersi 
commencement. RESTRICTION oF Uses oF Lanp Act, 1941. 


(2) It extends to the Province of Delhi. 
(3) It shall come into force on such date as the Central Government 
may, by notification in the official Gazette, appoint. 


= 2. In this Act, unless there is anything repug- 

Definitions. nant in the subject or context, — oe E 

. (1) “agriculture” includes horticulture and the planting and upkeep of 
orchards; 

(2) “building” has the same meaning as in clause (2) of section 3 of the 
PunjaB Municipal Act, 1911; 
: (3) “Chief Commissioner” means the Chief Commissioner of Delhi; 

(4) “Deputy Commissioner” means the Deputy Commissioner of Delhi 
and: includes any authority, not being an offcer employed by the Delhi Improve- 
ment Trust, appointed by the Chief Commissioner, by notification in the official 
Gazette, to perform all or any of the functions of the Deputy Commissioner 
under this Act; , _ : | 
(5) “place of worship” includes an imambara, dargah, karbala or takya; 
(6), “prescribed” nieans prescribed by rules made under this Act; 

(7) “road” means’a metalled road maintained by the Central Government 
or by a lacal authority ; attd oe be ct, a 


. 
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. (8) the expression “to erect or re-erect” in relation to any building has 
thè same meaning as in clause (5) of section 3 of the Punjab Municipal Act, 
1911. ` 


3. (1) The Chief Commissioner may, with the previous sanction of the 

f Central Government, by notification in the official 

Declaration of controlled Gazette, declare any land adjacent to and within a 

areas distance of four hundred and forty yards from the 
centre line of any road to be a controlled area for the purposes of this Act. 


(2) Not less than three months before making a declaration under sub- 
section (1) the Chief Commissioner shall cause to be published in the official 
Gazette and in at least two newspapers printed in a language other than English 
a notification stating that he proposes, with the previous sanction of the Central 
G@vernment, to make such a declaration and specifying therein the boundaries 
of the land in respect of which the declaration is proposed to be made, and copies 
of every such notification or of the substance thereof shall be published by thé 
Deputy Commissioner in such manner as he thinks fit at his office and in every 
revenue estate of which any part is included within the said boundaries, 


(3) Any person interested in any land included within the said bound- 
aries may, at any time before the expiration of thirty days from the last date on 
which a copy of such notification is published by the Deputy Commissioner, 
object to the making of the declaration or to the inclusion of his land or any 
part of it within the said boundaries. 


(4) Every objection under sub-section (3) shall be made to the Deputy 
Commissioner in writing, and the Deputy Commissioner shall give to every 
person so objecting an opportunity of being -heard either in person or by 
pleader, and shall after all such objections have been heard and after such 
further enquiry, if any, as he thinks necessary, forward to the Chief Commis- 
sioner the record of the proceedings held by him together with a report setting 
forth his recommendations on the objections. 


(5) If before the expiration of the time allowed by sub-section (3) for 
the filing of objections no objection has been made, the Chief Commissioner may 
proceed at once to the making of a declaration under sub-section (1). If any 
such objections have been made, the Chief Commissioner shall consider the 
record and the report referred to in sub-section (4) and shall hear any parties 
applying to be heard and may either— 


(a) abandon the proposal to make a declaration under sub-section (1), 
or . 

(b) make such a declaration in respect of either the whole or a part or 
parts of the land included within the boundaries specified in the notification 
under sub-section (2). 

(6) For the purposes of sub-section (3) a person shall be deemed to be 
interested in land if he is a “person interested” as defined in clause (b) of 
section 3 of the Land Acquisition Act, 1894, for the purposes of that Act or 
where the land is land occupied by or for the purposes of a mosque, imangbara, 
dargah, karbala, takya or Muslim graveyard, if he is a Muslim. 7 

(7) A declaration made under sub-section (1) shall, unless and until it is 
withdrawn, be conclusive evidence of,the fact that the area to which it relates is 
a-controlled area. e 


4. (1)°The Deputy Commissioner shall deposit at his office aid at the 
office of the Municipal Committee, New Delhi, and at 
Pleas oF tied areas such other places as he considers necessary, plans 
aes eposited at certain * bowing all lands declared to be controlled areas for . 
the purposes of this Act, and setting forth the nature 
of the festrictions applicable to the land in any such controlled area, 
I—4 i e 
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(2) The plans so deposited shall be available for inspection by the public 
_ free of charge at all reasonable times. 


5. No person shall erect or re-erect any building, or make or extend any 

von ms excavation, or lay out any means of access to a road 

Restrictions on gemi ding; in a controlled area except with the previous permis- 
etc; in:acontrolled'area, sion of the Deputy Commissioner in writing. 


6. (1) Every person desiring to obtain the permission referred to in 
a _ section 5 shall make an application in writing to the 
joppliceoe fot Ph Deputy Commissioner in such form and containing 
rani or refusal of such Such information in respect of the building, excava- 
permission. tion or means of access to which the application 


relates as may be prescribed. ` 


e (2) On receipt of such application the Deputy Commissioner, after 
making such enquiry as he considers necessary, shall, by order in writing, 
either— 

(a) grant the permission, subject to such conditions, if any, as may be 
specified in the order; or 


(b) refuse to grant such permission. 


(3) When the Deputy Commissioner grants permission subject to condi- 
tions under clause (a) of sub-section (2) or refuses to grant permission under 
clause (b) of sub-section (2), the conditions imposed or the grounds of refusal 
shall be such as are reasonable having regard to the circumstances of each case. 

(4) The Deputy Commissioner shall not refuse permission to the erec- 
tion or re-erection of a building, not being a dwelling house, if such building is 
required for purposes subservient to agriculture, nor shall the permission to 
erect or re-erect any such building be made subject to any conditions other than 
those which may be necessary to ensure that the building will be used solely for 
the purposes specified in the application for permission. 

(5) The Deputy Commissioner shall not refuse permission to the erection 
or re-erection of a building which was in existence on the date on which the 
declaration under sub-section (1) of section 3 was made, nor shall he impose 
any conditions in respect of such erection or re-erection unless it involves the 
addition of one or more storeys to the building or the extension of the plinth 
area of the building by more than one-eighth of the original plinth area, or there 
is a probability that the building will be used for a purpose other than that for 
which it wag used on the date on which the said declaration was made. 

(6) If at the expiration of a period of three months after an application 
under sub-section (1) has been made to the Deputy Commissioner no order in 
writing has been passed by the Deputy Commissioner permission shall be 
deemed to have been given without the imposition of any conditions. 

(7) The Deputy Commissioner shall maintain a register with sufficient 
particulars of all permissions given by him under this section and the register 
shall be available for inspection without charge by all persons interested and 
such persons shall be entitled to take extracts therefrom. 


. 


7. (1) Any person aggrieved by an order of the Deputy Commissioner 
h A ies under sub-section (2) of section 6 granting permission 
Right of appeal. , subject to conditions or refusing permission may 
within thirty days from the date of such order prefer an appeal ip the Chief 
Commissioner. ° 

(2) The order of the Chief Commissioner on appeal shall be final. 


8. (1) No person shall be entitled to claim compensation under this or any 
gther Act for any injury, damage or loss caused or 


Compensation. alleged to have been caused by an order— «e 


e 
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_ (a) refusing permission to make or extend an excavation, or granting 
Such permission but imposing conditions on the grant, or 


h (b) refusing permission to lay out a means of access to a road, or grant-" 
ing such permission but imposing conditions on the grant, or 

(c) granting permission to erect or re-erect a building but imposing 
conditions on the grant. 

(2) When an order has been made refusing permission to erect or re- 

erect a building any person who has exercised the right of appeal given by sub- 
section (1) of section 7 may, within three months of the date of the order of the 
Chief Commissioner, make to the Chief Commissioner a claim for compensation 
on the ground that his interest in the land concerned is injuriously affected by 
the said order: 
. Provided that no claim for compensation may be made under this sub- 
section in respect of any land situated in a controlled area adjoining a soad 
which has been constructed after the commencement of this Act or which was 
not at the commencement of this Act a road within the meaning of clause (4) of 
section 2. 

(3) On receipt of a claim under sub-section (2) the Chief Commissioner 
shall either proceed to acquire the land concerned under the Land Acquisition 
Act, 1894, or transfer the claim for disposal to an officer exercising the powers 
of a Collector under the said Act: 


Provided that in case the Chief Commissioner decides to acquire the 
land, the claimant shall be entitled to be repaid by the acquiring authority the 
amount of expense which he may have properly incurred in connection with the 
preparation and submission of his claim for compensation under this section, 
and in default of agreement such amount shall be determined by the authority 
deciding the value of the land in the proceedings under the Land Acquisition 
Act, 1894, 

(4) Nothing in this section shall be deemed to preclude the settlement of 
a claim by mutual agreement. 


9. If the Chief Commissioner decides to acquire the land under the Land 
Acquisition Act, 1894, then, notwithstanding anything 


Compulsory acquisition. contained in that Act,— 


(i) proceedings under section 5-A of that Act shall not be required ; 


(ii) the notification under section 6 of that Act shall be published within 
six months from the date of institution of the claim, failing which the claim 
shall be transferred for disposal to an officer exercising the powers of a Collector 
under that Act; 


(iti) the market value of the land shall be assessed as though no declar- 
ation under section 3 (1) had been made in respect of the area in which it is 
situated and no restrictions upon its use and development had been imposed, 
any compensation already paid to the claimant or to any of his predecessors in 
pada for injurious affection being deducted from the market value as so 
assessed, 


10. (1) When a claim is transferred for disposal under section 8 or 
, section 9 fo an officer exercising the powers of a 
nhmount of compensation Collector under the Land Acquisition Act, 1894, such 
6. officer shall make an award determining ipe amount 

of compensation, if any, payablé to the claimant. 


- (2) The amount of compensation awarded under sub-section (1) shall in 
no case exceed— j z ° 


(a) the amount that would have been payable if the land had been 
acquired under section 9 or - 
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(b) the difference between the market value of the land in its existing 
condition having regard to the restrictions actually imposed upon its use ahd 
development by the order refusing permission to erect or re-erect a building 
thereon, and its market value immediately before the publication under sub- 
section (2) of section 3 of the notification in pursuance of which the area in 
which it is situated was declared to be a controlled area, p 
and no compensation shall be awarded under sub-section (1)— 

(i) unless the claimant satisfies the officer making the award that propo- 
sals for the development of the land which at the date of the application under 
sub-section (1) of section 6 are immediately practicable, or would have been so, 
if this Act had not been passed, are prevented or injuriously affected by the 
restrictions imposed under this Act, or 

(ii) if and in so far as the land is subject to substantially similar resttéc- 
tiops in force under some other enactment which were so in force at the date 
when the restrictions were imposed under this Act; or 

(ili) if compensation in respect of the same restrictions in force under 
this Act or of substantially similar restrictions in force under some other enact- 
ment has already been paid in respect of the land to the claimant or to any pre- 
decessor in interest of the claimant. 

- (3) The provisions of Parts III, IV, V and VIII of the Land Acquisition 
Act, 1894, shall so far as may be apply to an award made under sub-section (1) 
as though it were an award made under that Act. 


11. Nothing in this Act shall affect the power of any authority to acquire 

, land or to impose restrictions upon the use and deve- 

Saving for other enact- lopment of land under any other enactment for the 
ments: time being in force. 


12. (1) No land within a controlled area shall be used for the purposes 
he of a charcoal-kiln, pottery-kiln or lime-kiln and no 
faa oub Kan oF use DESA land either within or outside a controlled area shall be 
Without a licence, `” used for the purposes of a brick-field or brick-kiln 
except under, and in accordance with the conditions 

of, a licence from the Chief Commissioner which shall be renewable annually. 

(2) The Chief Commissioner may charge such fees for the grant and 
renewal of such licences and may impose such conditions in respect thereof as 
may be prescribed. 

(3) No person shall be entitled to claim compensation under this or any 
other Act for any injury, damage or loss caused or alleged to have been caused 
by the refusal of a licence under sub-section (1). 

Offences and penalties. 13. (1) Any person who— 

(a) erects or re-erects any building or makes or extends any excavation 
or lays out any means of access to a road in contravention of the provisions of 
section 5 or in contravention of any conditions imposed by an order under sec- 
tion 6 or section 7, or 

(b) uses any land in contravention of the provisions of sub-section (1) 
of secfion 12, 
shall be punishable with fine which may, extend to five hundred rupees and, in 
the case of a continuing contravention, with a further fine which may extend 
to fifty rupees fr every day after the date of the first conviction during which 
he is proyed to have persisted in the contravention. ° 

(2) Without prejudice to the provisions of sub-section (1), the Deputy 
Commissioner may order any person whp has committed a breach of the provi- 
signs of the said sub-sectidn to restore to its original state or to bring into con- 

‘formity with the conditions which have been violated, as the case may,be, any 

building or land in respecof which a contravention such as is described *in the 
e 

s 
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said sub-section has been committed, and if such person fails to do so within 
three months of the order may himself take such measures as may appear to him 
to be necessary to give effect to the order, and the cost of such measures shall 
be recoverable from such person as an arrear of land revenue. 

14. No Court inferior to that of a Magistrate of 
the first class shall try any offence punishable under 
this Act. 

15. No suit, prosecution or other legal proceed- 
ings shall lie against any person for anything which is 
in good faith done or intended to be done under this 


Trial of offences. 


Protection of persons 
acting under this Act. 


Act. 
Savings. 16. Nothing in this Act shall apply to— 
__© (qa) the erection or re-erection of buildings upon land included in the 
inhabited site of any village as defined in the revenue records ; ° 


(b) the erection or re-erection of a place of worship or a tomb or ° 
cenotaph or of a wall enclosing a graveyard, place of worship, cenotaph or 
samadhi on land which is at the time a notification under sub-section (2) of 
section 3 is published by the Chief Commissioner occupied by or for the pur- 
poses of such place of worship, tomb, samadhi, cenotaph or graveyard ; 

(c) excavations (including wells) made in the ordinary course of agricul- 
tural operations ; 

(d) the construction of an unmetalled road intended to give access to 
land solely for agricultural purposes. 


17. (1) The Chief Commissioner may make 
rules to carry out the purposes of this Act. 


(2) In particular and without prejudice to the generality of the foregoing 
power such rules may provide for all or any of the following matters, namely :— 
(a) the form in which applications under sub-section (1) of section 6 

_ shall be made and the information to be furnished in such applications ; 

(b) the regulation of the laying out of means of access to roads; 

(c) the fees to be charged for the grant and renewal of licences under 
section 12 and the conditions governing such licences. 

(3) All rules made under this section shall be subject to the condition of 
previous publication, which publication shall be made in the official Gazette and 
in at least two newspapers printed in a language other than English; and the 
date to be specified under clause (3) of section 23 of the General Clauses Act, 
1897, shall not be less than two monthy from the date on which the draft of the 
proposed rules was published. 


Power to make rules, 


THE INSURANCE (AMENDMENT) ACT, 1941. 








- Act No. XIII oF 1941." 
e 
[8th April, 1941. 
An Act further to amend the Insurance Act, 1938. 


WHereas it is expedient further to amend the Insurance Act, 1938, for 
the purposes hereinafter appearing ; 


It is h€reby enacted as follows :— ' 


; 1. This Act may be called THE INSŲRANCE 
Short title. AMENDMENT) Acr, 1941. e x ` 
Amendment of section 2, | 2. In section 2 of the Insurance Act, 1938 ` 
e Act IV 8f 1938. (hereinafter referred to ashe said Act) ,— 
e 
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(a) In clause (5), for the words “an insurer” the words “an insurer 01 
a provident society as defined in Part III”, and for the words “the insurer’ the 
words “such insurer or provident society” shall be substituted ; 


(b) in clause (9), for the words “to which the provisions of Part II 
apply” the words “as defined in Part III” shall be substituted. 


a tgs section 3, 3. In section 3 of the said Act,— 


(a) in the proviso to sub-section (1), for the words, brackets and figures 
“the expiry of one month from the commencement of the Insurance (Amend- 
ment) Act, 1940” the words “such date as may be fixed in this behalf by the 
Central Government by notification in the official Gazette” shall be substituted; 


bd 

(b) in clause (g) of sub-section (2), for the word “one” the word ‘ive’ 
ghall be substituted ; 

(c) in sub-section (4), to clause (d) the word “or” shall be added, and 
after clause (d) the following clause and words shall be added, namely :— 

“(e) if, in the case of an insurer specified in sub-clause (c) of clause (9) 
of section 2, the standing contract referred to in that sub-clause is cancelled or 
is suspended and continues to be suspended for a period of six months, 


and the Superintendent of Insurance may cancel the registration of an insurer 
if the insurer has failed to have the registration renewed” ; 

(d) in sub-section (5), after the words, brackets, letter and figure 
“clause (a) of sub-section (4)” the words, brackets, letter and figure ‘clause 
(e) of sub-section (4), or because the insurer has failed to have the registration 
renewed” shall be inserted; 


(e) in sub-section (5-C), after the word, brackets and figure ‘sub-section 
(4)” the words, brackets, letter and figure “clause (e) of sub-section (4), or 
because the insurer has failed to have his registration renewed” and after the 
word and figures “section 98” the words, brackets, figures and letter “or has 
his standing contract restored or has had an application under sub-section (4) 
of section 3-A accepted” shall be inserted. 


Insertion of new section 4. After section 8 of the said Act the follow- 
3-A in Act IV of 1938. ing section shall be inserted, namely :— 


“3-A. (1) An insurer who has been granted a certificate of registration 

, h under section 3 shall have the registration renewed 

Renewal of Registration. annually for each year after that ending on the 3lst 
day of December, 1941. 


(2) An application for the renewal of a registration for any year shall 
be made by the insurer to the Superintendent of Insurance before the 31st day 
of December of the preceding year, and shall be accompanied as provided in 
sub-section (3) by evidence of payment of the prescribed fee which shall not 
exceed one thousand rupees for each class of insurance business, but may vary 
according to the volume of business done by the insurer in India in each class 
of insurance business to which the registration relates. 

(3) The prescribed fee for the renewal of a registration for any year 
shall be paid into the Reserve Bank of India, or, where there is no office of that 
Bank, into the Imperial Bank of India ‘agting as the agent of that Bank, or into 
any Government treasury, and the receipt shall besent along with the applica- 
tion fag renewal of the registration. . 


e 
(4) If an insurer fails to apply for renewal of registration before the 
date gpecified in sub-section (2) the Superintendent of Insurance may, so long 
ds an application to the Court under sub-section (5-D) of section 3 has not been 
made, accept an application for renewal of the registration on receipt from the 
insurer of the fee payable with the application add such penalty, not, ekceeding * 
9 
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he prescribed fee payable by him, as the Superintendent of Insurance may 
sequire: 

Provided that an appeal shall lieto the Central Government from an 
rder passed by the Superintendent of Insurance imposing a penalty on the 
insurer. 

(5) The Superintendent of Insurance shall, on fulfilment by the insurer 
of the requirements of this section, renew the registration and grant him a certi- 
ficate of renewal of registration.” 


Amendment of section 4; i i a 
ag 5. In section 4 of the said Act, 


(a) in sub-section (1), forthe words “ a provident society to which Part 

IIL” the words “a provident society as defined in Part III” shall be substituted; 

: (b) for sub-section (2) the following sub-section shall be substituted, 
namely :— 

“(2) Nothing contained in this section shall apply to any policy of the 
description known as a group policy, where the number of persons covered by 
the policy is not less than fifty or such smaller number as may be approved by 
the Superintendent of Insurance and a standard form of the policy has been 
certified in writing by the Superintendent of Insurance to bea policy of such 
description.” 


` 6. In sub-section (3) of section 5 of the said 
gaman A section 5, Act, for the words “to which Part III applies” the 
ebi 0 | words “as defined in Part ITI” shall be substituted. 


f 7. In sub-section (9-4) of section 7 of the said 
Amendment of section 7, Act, after clause (b) the following words shall be 
Act IV of 1938. added, namely :— 
“and may charge the normal commission on such sale or on such in- 
vestment.” 


Amendment of section 10, 8. In section 10 of the said Act,— 
Act IV of 1938. 


(a) to sub-section (1) the following words, brackets and letters shall 
be added, namely :— 

“and where the insurer carries on business of the class specified in 
clause (d) of that sub-section whether alone or in conjunction with business 
of another class, he shall, unless the Superintendent of Insurance waives this 
requirement in writing, keep a separate account of all receipts and payments 
in respect of each such sub-class of the class specified in clause (d) as may be 
prescribed in this behalf: 

Provided that no sub-class of the class of insurance business specified in 
clause (d) of sub-section (1) of section 7 shall be prescribed under this sub- 
section if the insurance business comprised in the sub-class consists of insu- 
rance contracts which are terminable by the insurer at intervals not exceeding 
twelve months and under which, if a claim arises, the insurer’s liability to pay 
benefit ceases within one year of the date on which the claim arose.” ; A 

(b) in sub-section (2), for the words “the excess of receipts over pay- 
ments in respect of such business” the, following words shall be substituted, 
namely :— . 

“all receipts due in respect of such business” ; 

c) in Sub-section (3), the werds and figures “save as provided in Section 
49” shall be omitted, and for the words “other than those of life insurance” the 
words “other than those of,the life insurance business qf the insurer” shill be 
substituted. 


‘Amendiment of section 11 | In section 11 of aid Act— 
* Act IV of 1938, 9, In section thessaid Act, 
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(a) in clause (c) of sub-section (1),— . 

(i) for the words “in respect of each class of insurance business carried 
on by him” the words, brackets and figures “in respect of each class or sub-class 
of insurance business for which he is required under sub-section (1) of section 
10 l keep a separate account of receipts and payments” shall be substituted; 
an 

(ii) for the words “that class of insurance business”- the words “that 
class or sub-class of insurance business” shall be substituted; 

(b) in sub-section (2), for the words and figures “to which the Indian 
Companies Act, 1913, applies” the following shall be substituted, namely :— 


“as defined in clause (2) of sub-section (1) of section 2 of the Indian 
Companies Act, 1913,”. 

Amendment of section 13, 10. To section 13 of the said Act the folloWing 
Att LV of 1938. sub-section shall be added, namely :-— 

(6) The provisions of this section relating to life insurance business 
shall apply also to any such sub-class of insurance business included in the 
class ‘Miscellaneous Insurance’ as may be prescribed under sub-section (1) of 
section 10; and the Superintendent of Insurance may authorise such modifi- 
cations and variations of the regulations contained in Part I of the Fourth and 
Fifth Schedules and of the requirements of Part II of those Schedules as may 
be necessary to facilitate their application to any such sub-class of insurance 
business: 

Provided that, if the Superintendent of Insurance is satisfied that the 
number and amount of the transactions carried out by aninsurerin any such 
sub-class of insurance business is so small as to render periodic investigation 
and valuation unnecessary, he may exempt that insurer from the operation of 
this sub-section in respect of that sub-class of insurance business.” 


Amendment of section 11. Insub-section (1) of section 15 of the said 
15, Act IV of 1938. ct,— 

(a) for the words “within six months” the words and figures “in the 
case of the accounts and statements referred to in section 11 within six months 
andin the case of the abstract and statement referred to in section 13 within 
nine months” shall be substituted ; 

(b) the sentence beginning with the words “The Superintendent of In- 
surance may extend” and ending with the words “by a period not exceeding 
three months” shall be omitted. 


Amendment of section 16, 12. In sub-section (2) of section 16 of the said 
Act IV of 1938. Act,— 

a) to clause (a) the words “asat the date of any balance-sheet so furni- 
shed” shall be added; 

(b) in clause (b) — 

(i) for the words “for each class of insurance business carried on by 
him, a revenue account” the following words, brackets and figures shall be sub- 
stituted, namely : 

“for each class or sub-class of insurance business for which he is 
required under sub-section (1) of section 10 to keepa separate account of 
receipts and payments, a revenue account for the period covered by any account 


so furnished” ; ° : 
(fi) forthe words “that class of business” the words “‘thateclass or sub- 


class of insurance business” shall be substituted ; 
Kc) for clause (c) the following clause shall be substituted, namely :— 
: “(c) a separate abstract of the valuation report in respect of all 
business transacted in India in each class or sub-class of insurance business to 
which section 13 refers, pfepared in the manner réquired by that sectior, and”, 6 
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e 

: : 13. In section 17 of the said Act, after the 

pendak a section J7, words “and such copies so sent” the words “shall be 
ETVS 3 chargeable with the same fees and” shall be inserted. . 


. Amendment of section 21, 14. To sub-section (2) of section 21 of the said 
Act IV of 1938. Act the following proviso shall be added, namely :— 
“Provided that no application under this sub-section shall be entertained 
unless it is made before the expiration of four months from the time when the 
Superintendent of Insurance made the order or declined to accept the return.” 
Amendment of section 15. In section 22 of the said Act, after the word 
22, Act IV of 1938. “refers” the following shall be inserted, namely :— 
_ “or an abstract of a valuation report furnished under clause (c) of sub- 
section (2) of section 16”. 


mission of section 24, 16. Section 24 of the said Act shall be omit- 
Act IV of 1938. ted. . 


Amendment of section 26, 17. To section 26 of the said Act the following 
Act IV of 1938. sentence shall be. added, namely :— 

“All such particulars shall be authenticated in the manner required by 
that sub-section for the authentication of the matters therein referred to, and, 
where the alteration affects the assured rates, advantages, terms and conditions 
offered in connection with life insurance policies, the actuarial certificate refer- 
red to in clause (f) of the said sub-section shall accompany the particulars of 
the alteration.” 


Amendment of section 28, : 5 E 
Act IV of 1938. 18. In section 28 of the.said Act, 


: (a) for sub-section (1) the following sub-sections shall be substituted, 
namely ;— 

“(1) Every insurer registered under this Act carrying on the business 
of life insurance shall every year, within thirty-one days from the beginning 
of the year, submit to the Superintendent of Insurance a statement showing 
as at the 31st day of December of the preceding year the assets held invested in 
accordance with section 27, and allother particulars necessary to establish that 
the requirements of that section have been complied with, and such statement 
shall be certified by a principal officer of the insurer. 


(2) Every such insurer shall also furnish, within fifteen days from the 
Jast day of March, June and September, a statement certified as aforesaid 
showing as at the end of each of the said months the assets held invested in 
accordance with section 27. ° 

© (3) The Superintendent of Insurance may at his discretion require any 
insurer to whom sub-section (1) applies to submit before the Ist day of 
August in each or any year a statement of the nature referred to in sub-section 
(1), certified as required by that sub-section and prepared as at the 30th day of 
June. 

(4) In the case of aninsurer having his principal place of business or 
domicile outside British India, the Superintendent of Insurance may, on appli- 
cation made by the insurer, extend the periods of fifteen and thirty-one days 
mentioned in the foregoing sub-sections to thirty days and sixty days, respec- 
tively.” ; ° f 

(b) sub-section (2) shall be fe-numbered as sub-sectior (5). 


e ; 19, Section 29 of the said Act shall be re-num- 
Amendment of section 29, bered as sub-section (1) of that section and to the 
Act IV of 1938. section as so,re-numbered the following sul-section 
shall be added, namely :-—* i . ` 
j “(2) The provisions of section 86-D of the Indian Companies Act, 1913, 
shall tot, apply to a loan granted to a director of an #surer being a company, if 
I-5 é 


- 
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the loan is one granted on the security of a policy on which the insurer bears 
the risk and the policy was issued to the director on his own life, and the lodn 
. is within the surrender value of the policy.” . 


Amendment of section 33, ; ; : x 
Act TY of g 20. In section 33 of the said Act,— 

(a) in sub-section (1), for the words beginning with “appoint an auditor 
or actuary or both” and ending with “himself make such investigation” the 
following shall be substituted, namely :— WAR 


_ “order an investigation of the affairs of the insurer to be made by an 
auditor or actuary, or by both an auditor and an actuary appointed simultane- 
ously, or first by an auditor only or an actuary only and afterwards by an 
actuary or auditor, or may himself make such investigation: 

Provided that an auditor oractuary appointed for this purpose by the 


Superintendent of Insurance shall not be an auditor or actuary in the employ of 
the insurer.” ; 


(b) to sub-section (2) the following proviso shall be ‘added, namely :— 


“Provided that no application under this sub-section shall be entertained 
unless it is made before the expiration of three months from the date on which 
the Superintendent of Insurance intimates tothe insurer his intention to take 
such action.” ; 

(c) for sub-section (3) the following sub-section shall be substituted, 
namely :— : 

“(3) The results of any investigation made under this section shall 
be recorded in writing by the auditor or actuary appointed or by the Superin- 
tendent of Insurance, as the case may be, and four copies of the record shall 
be supplied to the Superintendent of Insurance; and when the investigation is 
completed a copy of such record, or where both an auditor and an actuary 
have been appointed, of each such record, shall be furnished by the Superinten- 
dent of Insurance to the insurer and to the shareholders or the policy-holders 
who have sent a requisition for such an investigation.” 


Amendment of section 34, ; ; : a 
Act LV of 1938. 21. In section 34 of the said Act, 

(a) after the words “incidental to such investigation” the words, brac- 
kets and figures “including any expenses incurred before the making of an 
order by the Court under sub-section-(2) of section 83” shall be inserted, and 
shall be deemed always to have been inserted; and 


(b) to the section the following words shall be added and shall be 
deemed always to have been added, namely :— 


“ shall have priority over other debts due from the insurer, and shall be | 
recoverable as an arrear of land-revenue”’. 


Amendment of section 22. In sub-section (3) of section 35 of the said 
35, Act IV of 1938. Acty— 


(a) for the words “and certified copies of the following documents 
shall be furnished to the Central Government and shall” the following words 
shall be substituted, namely :— bees $ 


“and certified copies, four in number, of each of the following documents 
shall be fupnished to the Central Government, and other such copies ehall”; 


b) in the proviso, after the words and figures “sections 11 and 13” the 
following shall be inserted and shall be deemed always, to have been inserted, 
namely :— hi l i i 

“of this Act or sections 7 and 8 of the Indian Life Assurance Companies 
Act, 1912", > = ' 4 
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| Amendment of section 36, 23. ‘To section 36 of the said Act the following 
Act IV of 1938. proviso shall be added, namely :— 
“Provided that— 


(a) no part of the deposit made by any party to the amalgamation or 
transfer shall be returned except where, after effect is given to the arrangement, 
the whole of the deposit to be made by the insurer carrying on the amalgamated 
business or the person to whom the business is transferred is completed, 

(b) only so much shall be returned as is no longer required to complete 
the deposit last mentioned in clause (a), and 

. (c) while the deposit last mentioned in clause (a) remains uncompleted, 
no accession, resulting from the arrangement, to the amount already deposited 
by the insurer carrying on the amalgamated business or the person to whom the 
bêsiness is transferred shall be appropriated as payment or part payment of any 
instalment of deposit subsequently due from him under section 7 or section 98.” 


Amendment of section 37, ; 5 a 
Act IV of 1638. 0 24. In section 37 of the said Act, 


(a) for the words “where any business of one insurer is transferred to 
another” the words “where any business of an insurer is transferred” shall 
be substituted ; 

(a) for the words “the insurer to whom the business is transferred” the 
words “the person to whom the business is transferred” shall be substituted ; 

(c) for the words “furnish to the Central Government” the words 
“furnish in duplicate to the Central Government” shall be substituted ; 

(d) in clause (b), for the words “a declaration signed by every insurer 
concerned” the words “a declaration signed by every party concerned” shall be 
substituted ; 

(e) for clause (c) the following clause shall be substituted, namely :— 

“(c) where the amalgamation or transfer has not been made in accord- 
ance with a scheme sanctioned by the Court under section 36— 

(i) balance-sheets in respect of the insurance business of each of the 
insurers concerned in such amalgamation or transfer, prepared in the Form set 
forth in Part II of the First Schedule and in accordance with the regulations 
contained in Part I of that Schedule, and 

(ii) certified copies of any other reports on which the scheme of amalga- 
mation or transfer was founded.” 


f 25. In sub-section (2) of section 38 of the said 

oe section 38, Act, for the words “together with” the word “and” 

ebay ; and for the words “has been delivered” the words 
“have been delivered” shall be substituted. 


“Amendment of section 39 B : A —_ 
Act IV of 1938, 26. In section 39 of the said Act, 


(a) in sub-section (1), the words “not being an absolute assignee of the 
benefits under the policy” shall be omitted; ° 
(b) to sub-section (4) the following proviso shall be added, namely :— 
l “Provided that the assignment df a policy to the insurer who bears the 
risk on the policy at the time of the assignment, in consideration of a loan 
granted by that insurer on the security of the policy within its surrender value, 
or its re-assignment on repayment of the loan shall not cancel a nominåtion, but 
shall affect the rights of the nominee only to the extent of the insurer’syinterest 
in the policy.” . ii . : 


Amendment of section 41, 5 i Soe 
Act TV wf 1938. i 27. In section 41 of the said Act, 


(8) in sub-section (1),— f 
e 
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(i) for the words “effect or renew” the words “take out or renew or 
_ continue” shall be substituted, and after the word “renewing” the words “or 
continuing” shall be inserted ; 

(ii) the following proviso shall be added :— 

“Provided that acceptance by an insurance agent of commission in 
connection with a policy of life insurance taken out by himself on his own life 
shall not be deemed to be acceptance of a rebate of premium within the meaning 
of this sub-section if at the time of such acceptance the insurance agent satisfies 
the prescribed conditions establishing that he is a bona fide insurance agent 
employed by the insurer.” ; : 

(b) in sub-section (2), for the words “effecting or renewing” the words 
“taking out or renewing or continuing” shall be substituted. 


i endment of section 42, i 4 i Be 
Act IV of 1938, 28. In section 42 of the said Act, 


(a) in sub-section (1), for the words “one rupee” the words “three 
rupees” and for the words “making an application under this section” the words 
“making an application in the prescribed manner” shall be substituted ; 

) in sub-section (3), for the words “a fee of one rupee” the following 
words shall be substituted, namely :— 

“the prescribed fee which shall not be more than three rupees, and an 
additional fee of a prescribed amount not exceeding one rupee by way of penalty 
if the application for renewal of the licence does not reach the issuing authority 
before the date on which the. licence ceases to remain in force”; 

(c) in sub-section (4),— 

(7) in clause (c)— 

(a) after the word “cheating” the following words shall be inserted, 
namely :— 

“or forgery or an abetment of or attempt to commit any such offence”;. 

(b) the following proviso shall be added, namely :— 

“Provided that, where at least five years have elapsed since the comple- 
tion of the sentence imposed on any person in respect of any such offence, the 
Superintendent of Insurance shall drdinarily declare in respect of such person 
that his conviction shall cease to operate as a disqualification under this 
clause ;” ; 

(ii) in clause (d), for the words “against an insurer or an assured” the 
words “against an insurer or an insured” shall be substituted ; 

© (d) after sub-section (5) the following sub-section shall be added, 
namely :— 

**(6) The authority which issued any licence under this section may issue 
a duplicate licence to replace a licence lost, destroyed or mutilated on payment . 
of the prescribed fee which shall not be more than one rupee.” 

A h a 29, In sub-section (1) of section 43 of the said 
a ga Di section 43, Act the word “licensed”, in both places where it 
ç 4 occurs, shall be omitted. 


LA 


“Amendment of section 44, 30. In segtion 44 of the said Act. the words and 
Act IV of 1938. figures “licensed under section 42” shall be omitted, 
Amendment of section 45, i i = 
Act LV of 938. 31. In section 4> of the said Act,— e 


` ` (g) for the words “was on a material matter and fraudulently made” 

the wofds “was on a material matter of suppressed facts which if was material - 
.to disclose and that it was fraudulently made” shall be substituted, and after the 
words “that the statement was false” the words “or that it suppressed facts 
which it was material to disclose” shall be added; 


xr oF 1941] THE INSURANCE (AMENDMENT) Act, 1941. 37 


(b) the following proviso shall be added, namely :— 

“Provided that nothing in this section shall prevent the insurer from 
calling for proof of age at any time if he is entitled to do so, and no policy shall 
be deemed to be called in question merely because the terms of the policy are 
adjusted on subsequent proof that the age of the life insured was incorrectly 
stated in the proposal.” 


; 32. In sub-section (1) of section 47 of the said 
gebang section 47, Act, for the words “the insurer shall” the words “the 
i insurer may” shall be substituted. 


Amendment of section 48, ; { ae 
Act TV of 1938 33. In section 48 of the said Act, 


(a) in sub-section (1), for the words beginning with “shall be persons 
having the prescribed qualifications” and ending with “by the holders of policies 
of life insurance issued by the company” the following words shall be substitut- 
ed, namely :— sf 

“shall notwithstanding anything to the contrary in the Articles of Asso- 
ciation of the company be elected in the prescribed manner by the holders of 
policies of life insurance issued by the company” ; 

(b) sub-section (2) shall be re-numbered as sub-section (4) and the 
following shall be inserted as sub-sections (2) and (3), namely :— 

“(2) Only and all persons holding otherwise than as assignees policies of 
life insurance issued by the company of such minimum amount and having been 
in force for such minimum period as may be prescribed shall be eligible for 
election as directors under sub-section (1), and only and all persons holding 
policies of life insurance issued by the company and having been in force at the 
time of the election for not less than six months shall be eligible to vote at such 
elections: 

Provided that the assignment of a policy to the person who took out the 
policy shall not disqualify that person for being eligible for election as a director 
under sub-section (1). ' : 

(3) The Central Government may, for such period, or to such extent and 
subject to such conditions as may be specified by it in this behalf, exempt from 
the operation of this section— 


(a) any Mutual Insurance Company as defined in clause (a) of sub-sec- 
tion (1) of section 95, in respect of which the Superintendent of Insurance 
certifies that in his opinion owing to the conditions governing membership of 
the company or to the nature of the insurance contracts undertaken by it the 
application of the provisions of this sub-section to the company is impracticable, 
or 

(b) any company in respect of which the Superintendent of Insurance 
certifies that in his opinion the company, having taken all reasonable steps to 
achieve compliance with the provisions of this section, has been unable to obtain 
the required number of directors with the required qualifications.” 


Substitution of new sec- 34. For section 49 of the said Act the follewing 
tion 49, Act IV of 1938. section shall be substituted, namely :— 
“49, No insurer, being an insurer specified in sub-clause (a) (#) or sub- 
— as clause (b) of clause (9) of section 2, who carries on 
Restriction on dividends the business of life insurance or any other class or 
and bonuses. 9 sub-class of insurance business to which se€tion 13. 
applies, shall, for the purpose of declaring or paying any dividend toqshare- 
holders ór any bonus to policy-holders or*of making any payment in serWice qf 
any debentures, utilize directly or indirectly any portion of the life insurance . 
fund or gf the fund of such other class or sub-class of insurance business, as 
° the case may be, except a surplus shown in the valuatfOn balance-sheet in Form 


e 
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I as set forth in the Fourth Schedule submitted to the Superintendent of Insur- 
ance as part of the abstract referred to in section 15 as a result of an actudtial 
valuation of the assets and liabilities of the insurer; ror shall he increase such 
surplus by contributions out of any reserve fund or otherwise unless such con- 
tributions have been brought in as revenue through the revenue account appli- 
cable to that class or sub-class of insurance business on or before the date of 
the valuation aforesaid, except when the reserve fund is made up solely of 
transfers from similar surpluses disclosed by valuations in respect of which 
returns have been submitted to the Superintendent of Insurance under section 
15 of this Act orto the Central Government under section 11 of the Indian 
Life Assurance Companies Act, 1912: 

Provided that payments made out of any such surplus in service of any 
debentures shall not exceed fifty per cent. of such surplus including any BAY- 
ment by way of interest on the debentures, and interest paid on the debentures 
sial] not exceed ten per cent. of any such surplus except when the interest paid 

“on the debentures is offset against the interest credited to the fund or funds 
concerned in deciding the interest basis adopted in the valuation disclosing the 
aforesaid surplus.” 


_ Amendment of section 50, 35. To section 50 of the said Act the following 
Act IV of 1938. words shall be added, namely :— 
“unless these are set forth in the policy.” 


: 36. Section 52 of the said Act shall be re- 

a section 52, numbered as sub-section (1) of that section and to the 

i j section as so re-numbered the following sub-sections 
shall be added, namely :— 


_ (2) On the expiry of the period of three years referred to in sub-sec- 
tion (1), or on the insurer’s ceasing before such expiry but at any time after 
the commencement of the Insurance (Amendment) Act, 1941, to carry on busi- 
ness on the dividing principle, the insurer shall forthwith cause an investigation 
to be made by an actuary, who shall determine the amount accumulated out of 
the contributions received from the holders of all policies to which the dividing 
principle applies and the extent of the claims of those policy holders against the. 
realisable assets of the insurer, and shall, before the expiration of six months 
from the date on which he is entrusted with the investigation, make recommen- 
dations regarding the distribution, whether by cash payments or by the allocation 
of paid up policies or by a combination of both methods, of such assets as he 
finds to appertain to such policy-holders ; and the insurer shall, before the expiry 
of six months from the date on which the actuary makes his recommendations, 
distribute such assets in accordance with those recommendations. 


(3) Where at any time prior to the commencement of the Insurance 
(Amendment) Act, 1941, an insurer has ceased to carry on business on the 
dividing principle, the insurer shall, before the expiration of two months from 
the commencement of that Act, report to the Superintendent of Insurance the 
measures taken or proposed by him for the distribution among holders of 
policies to which the dividing principle applies of the assets due to them; and 
the Syperintendent of Insurance may either sanction such measures or refuse 
his sanction, and, if he refuses his sanction orif the insurer does not report 
to him as required by this sub-section, the provisions of sub-section (2) shall 


apply to the insurer forthwith.” . 
® . s 
Ae sekon, 37. In section 53 of the said Act, —, 


(a) in sub-section (1), for the word “Chapter” the word “Act” shall be 
substitiyfed ; R . 
. b) in sub-clause (77) of clause (b) of sub-secfion (2), after the words 
- “has continued such failure” the words “or having contravened any provision of 
this Act has continued sues contravention” and after the words “notice of such 
failure” the words “or contravention” shall be inserted, ° 
° 
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Aning section 69, 38. In section 69 of the said Act, — 


(a) in sub-section (1), for the words “the results of a distribution, 
amongst policies maturing for payment within certain time-limits, of certain 
sums” the following words shall be substituted, namely :— 

“the results of a distribution of certain sums amongst policies becoming 
claims within certain time-limits, or on the principle that the premiums payable 
by a policy-holder depend wholly or partly on the number of policies becoming 
claims within certain time-limits”’ ; 

(b) after sub-section (2) the following sub-section shall be added, 
namely :— 

“(3) Where after the commencement of the Insurance (Amendment) 
Acá 1941, a provident society is to bè wound up in pursuance of this section, or, 
where, whether before or after the commencement of that Act, a provident sociesy 
ceases to carry on business on the dividing principle, the provisions of sub-sec- e 
tion (2) and sub-section (3) of section 52 shall, so far as may be, apply in like 
manner as they apply to an insurer ceasing to carry on business on the dividing 
principle.” | 
Pa a i section 70, 39. In section 70 of the said Act,— 

(a) in sub-section (2) ,— 

(îi) in clause (a), after the words and figures “Indian Companies Act, 
1913,” the words and figures “or under the Indian Companies Act, 1882, or 
under the Indian Companies Act, 1866, or under any Act repealed thereby,” 

’ shall be inserted ; 

(ii) to clause (b) the following words shall be added, namely :— 

“the full address of the registered office of the society, the full address of 
the principal office of the society in British India, the name of the manager at 
such office, and the name and address of some one or more persons resident in 
British India authorised to accept any notice required to be served on the 
society” ; 

(iii) the word “and” at the end of clause (c) shall be omitted and after 
clause (d) the following word and clause shall be added, namely :— 

“and i 

(e) the prescribed fee for registration being not more than two hundred 
rupees.” ; 

(b) in sub-sèction (4), — . 

(i) in clause (c), after the word “requirement” the words “or having 
contravened any provision” and after the word “failure” in both places where it 
occurs, the words “or contravention” shall be inserted ; 

(ii) after the proviso the following proviso shall be added, namely :— 

“Provided further that the Superintendent of Insurance may, without 
previous notice and without application to the Court, for sanction,— 

(a) cancel the registration of a provident society which has faiJed to 
have its registration renewed, or 


` (b) cancel on such terms and conditions as he thinks fit, the registration 
of any provident society which applies to him for such cancellation if he is satis- 
fied that the society has ceased to carry on insurance business “and that all its 
liabilities in sespect of insurance policies are either satisfied or otherwise pro- 
vided for.” ; 
(t) after sub-sectign (4) the fellowing sub-gections shall be Naded, 
namely :— : 
' 4(5) When a registration is cancelled the preyident society shall not, 
after the eancellation has taken effect, enter into any new contracts of insurance, 
°° 
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but all rights and liabilities in respect of contracts of insurance entered into by 
it before such cancellation takes effect shall, subject to the provisions of section 
88, continue as if the cancellation had not taken place. 

(6) Where a registration is cancelled under clause (b) of sub-section (4), 
or because the society has failed to have its registration renewed, the 
Superintendent of Insurance may at his discretion revive the registration if the 
provident society, within six months from the date on which the cancellation 
took effect, makes the deposits required by section 73 or has had an application 
under sub-section (3) of section 70-A accepted, as the case may be, and com- 
plies with any directions which may be given to it by the Superintendent of 
Insurance.” 


Insertion of new sections 40. After section 70 of the said Act the follow- 
oe and 70-B n Act IV of ing sections shall be inserted, namely — 


@ 70-A. (1) Every provicet society registered under this Act, or under 

ae : the Provident Insurance Societies Act, 1912, shall have 

Renewal of registration. i+, registration renewed annually for each period of 
twelve months after that ending on the 30th day of June, 1942. i 

(2) An application for the renewal of a registration shall be made by 
the society to the Superintendent of Insurance before the 30th day of June pre- 
ceding the period for which renewal is sought, and shall be accompanied as 
provided in sub-section (3) by evidence of payment of the prescribed fee which 
shall not exceed two hundred rupees but may vary according to the volume of 
insurance business done by the society. 

3) The prescribed fee for the renewal of a registration for any year 
shall be paid into the Reserve Bank of India, or, where there is no office of that 
Bank, into the Imperial Bank of India acting as the agent of that Bank or into 
any Government treasury, and the receipt shall be sent along with the appli- 
cation for renewal of the registration. 

(4) If a provident society failsto apply for renewal of registration be- 
fore the date specified in sub-section (2) the Superintendent of Insurance may, 
so long as he has taken no action under section 88 to have the society wound up, 
accept an application for renewal of registration on receipt from the society of 
the fee payable with the application and such penalty, not exceeding the pres- 
scribed fee payable by the society, as he may require. 

(5) The Superintendent of Insurance shall, on being satisfied that the 
society has fulfilled the requirements of this section, renew the registration and 

- grant it a certificate of renewal of registration. 
70-B. (1) Every provident society registered under section 70 before the 
commencement of the Insurance (Amendment) Act, 
Supplementary informa- 1941, shall, before the expiration of three months 
tion and Aa sel deg an from the commencement of the Insurance (Amend- 
tigas in pa a an for ment) Act, 1941, furnish to the Superintendent of 
registration. | Insurance such particulars in addition to those already 
supplied for the purpose of obtaining registration as 
are required by sub-section (2) of section 70 of this Act as amended by the 

Insusance (Amendment) Act, 1941. 

(2) Every provident society registered under the provisions of the Pro- 
vident Insurance Societies Act, 1912, shall, before the expiration of .three 
months from the commencement of fhe Insurance (Amendment) Act, 1941, 
furnish to the Superintendent of Insurance so far as it has not already done so 
the doquments and information required by clauses (a) and (b) gf sub-section 
(2) of section 70 to accompahy an applicatién by a provident society for regis- 
-tratioft under that section, 
nis (3) When any alteration occurs or is madeewhich affects any of the 
matters which are required under the provisions of sub-section (2) of section 

“70 to accompany an appligation by a provident gociety for registratiqn under 
that section, or are to be furnished to the Superintendent of Insurance under ° 
b 


z 
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this section, the provident society shall furnish forthwith to the Superintendent 
of Insurance full particulars duly authenticated of such alteration.” 


f 41. In section 72 of the said Act, the words 
Peewee section 72, ‘established after the commencement of this Act 
i shall be omitted. 


Amendment of section 74, 42, In sub-section (1) of section 74 of the said 
Act IV of 1938. Act, — 

(a) the words “established after the commencement of this Act” shall be 
omitted; ; 

(b) in clause (0), after the words and figures “Indian Companies Act, 
1913,” the words and figures “or under the Indian Companies Act, 1882, or 
unger the Indian Companies Act, 1866, or under any Act repealed thereby,” 
shall be inserted. = 

: 43. In section 77 of the said Act, for the words. 
ament of section 77, «shall have an office” the words “shall have in British 
een ee India a principal office” shall be substituted. 
gee section 79, 44. In section 79 of the said Act,— 

(a) for the words “shall keep at its registered office” the words “shall 
keep at its principal office in British India” shall be substituted ; : 

i (b) for clauses (a) to (d) the following clause shall be substituted, 
namely — 

“(a) such registers in such form as may be prescribed ;” ; 

(c) clauses (e), (f) and (g) shall be re-lettered, respectively, as clauses 
(b), (c) and (d). 


Amendment of section 82, : A = 
Act IV of 1938. 45. In section 82 of the said Act, 


(a) in sub-section (1), for the words “and the statements referred to” 
the words “shall be printed and four copies of these and of the statements re- 
ferred to” and for the words “within three months” the words “within six 
months” shall be substituted ; 


(b) in sub-section (3), before the words “The provisions of section 17” 
the following shall be inserted, namely :— 

“The provisions of sub-section (2) of section 15 relating to the copies 
therein referred to shall apply to the returns referred to in sub-section (1) 
of this sub-section, and’, S 

and to the sub-section as so amended the following shall be added, 
namely :— 

“and the Superintendent of Insurance may exercise, in respect of re- 
turns made by a provident society and in respect of an investigation or valua: 
tion to which section 81 refers, the same powers as are exercisable by him under 
section 21 and section 22, respectively, in the case of an insurer.” 

e 


Amendment of section 83, i i am 
Act IV of 1938 46. In section 83 of the said Act, e 


© (a) in sub-section (1), for the word “established” the word “registered”, 
for the words “shall cause any new sghéme which it proposes to put into opera- 
tion” the words “shall cause any scheme which it proposes to put into operation 
for the first time” and for the words “that the scheme is sound” the wogds “that 
the rates, advantages, terms and ‘conditions of the scheme are workable and 
sound”, shall be substituted ; < 
. ' (b) in sub-section (3), for the words “and shalt send the report of the 
actuary” the words, brackets and figures “and shall, before the expiration of “ 
six mofiths from the commeneement of the InsurancemAmendment) Act, 1941, 
send the teport of the actuary” shall be substituted ; $ 
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(c) in sub-section (4), for the words “it is actuarially sound” the worms 
“the rates, advantages, terms and conditions are workable and sound” shall be 
substituted ; 


(d) for sub-section (5) the foliowing sub-section shall be substituted, 
namely :— ' 

“(5) If the rates, advantages, terms and conditions of any scheme are not 
reported by the actuary to be workable and sound, the Superintendent of Insu- 
rance shall give notice to the society prohibiting the scheme, and the society 
shall not after its receipt of such notice enter into any new contract of insurance 
under the scheme, but all rights and liabilities in respect of contracts of insurance 
entered into by the society before receipt of the notice shall, subject to the pro- 
visions of sub-section (6), continue as if the notice had not been given.” ; 


, (e) in sub-section (6), for the word “discontinued”, in both places whêre 
iteoccurs, the word “prohibited” and for the word “discontinuance” the word 
“prohibition” shall be substituted. 


Amendment ot section 85, A ; = 
Act TY of 1938. 47. In section 85 of the said Act, 


(a) in sub-section (1), for the words “invest all surplus assets in such 
securities” the following words shall be substituted, namely :— 


“invest in such securities every increase that takes place in those assets 
and in that part of those assets which is held in cash as soon as practicable after 
the increase takes place and in any case within six months of its taking 
place”, 


and to the sub-section as so amended the following proviso shall be added, 
namely :— 

“Provided that for the purpose of determining the amount to be invested 
under this sub-section, any deposit made in cash under section 73 shall be taken 
into account as if such cash were Government securities amounting at the market 
Aber of the securities on the date the deposit was made to the total deposited in 
cash.” ; ; 

; (b) after sub-section (4) the following sub-section shall be added, 
namely :— 

“(5) The provisions of section 86-D of the Indian Companies Act, 1913, 

shall not apply to a loan granted to a director of a provident society being a 
company if the loan is one granted on the security of a policy on which the 
society bears the risk and the policy was issued to the director on his own life 
and the loan is within the surrender value of the policy.” 
Peay att ve section 87, 48. In section 87 of the said Act,— 
l (a) in sub-section (1), after the words “the principal office of a provi- 
dent society” the words “or the principal office in British India of a society 
having its principal place of business or domicile outside British India” shall be 
inserted, and to the sub-section as so amended the following words shall be 
added, namely :— A 

“or by both an auditor and an actuary appointed simultaneously, or first 
by an auditor only oran actuary only and afterwards by an actuary or 
auditor” ; f 
(b) for sub-section (3) the following sub-section shall be substituted, 
namely :— s 

43) The results of any such inquiry shall be recorded in writing by the 
person making the inquiry, and four copies of the record shall be supplied to the 
Superfitendent of Insurance; and when the inquiry is completed, a copy of the 
record, or of each such record where more than one are made in the course of 
+ the same inquiry, shall be sent by the Superintendent of Insurance to the society 
concerned and shall be oggn to inspection by any, member or policy-helder of 
the society.” ; e 

° 


xu oF 1941] THE INSURANCE (AMENDMENT) act, 1941. 43 


œ (0) after sub-section (3), as so substituted, the following sub-section 
shall be added, namely :— 

“(4) All expenses of and incidental! to any inquiry made by an auditor or 
actuary under sub-section (1) including any expenses incurred before the date 
on which the Superintendent of Insurance receives notice of an appeal under 
clause (e) of sub-section (1) of section 110 shall be defrayed by the provident 
society, shall have priority over other debts due from the society, and shall be 
recoverable as an arrear of land-revenue.” 

A poe oar S section 88, 49. In section 88 of the said Act,— 

i (a) in sub-sections (1), (3) and (4), after the words and figures “Indian 
Companies Act, 1913”, the words and figures “or under the Indian Companies 
A@, 1882, or under the Indian Companies Act, 1866, or under any Act repealed 
thereby” shall be inserted ; e 

(b) in sub-sections (1) and (3), for the words “that Act” the words ande 
figures “the Indian Companies Act, 1913” shall be substituted. 
aciinendineat of section 90, 50. In section 90 of the said Act— 

(a) to sub-section (1) the following proviso shall be added, namely :— 


“Provided that if the Superintendent of Insurance ls not satisfied that the 
assets of the society are sufficient to meet-the costs of liquidation including the 
remuneration of the liquidator, he may decline to make such appointment, and 
in such a case the society shall itself appoint a liquidator who shall carry out 
ie “agan as if the winding up was being done by an order of the 

ourt.” ; 

(b) in sub-section (2), for the words “so appointed” the words “appoint- 
ed by the Superintendent of Insurance under sub-section (1)” shall be sub- 
stituted. ; 

AENG arses 51. In clause (d) of sub-section (1) of section 
Act TV of 1938 section 91, 9) of the said Act, after the word “liquidation” the 
mee following shall be inserted, namely :— 

“including the remuneration of the liquidator and any expenses incurred 
under clause (g) of this sub-section.” 


Amendment of section 92, 52. To section 92 of the said Act the following 
Act IV of 1938. sub-section shall be added, namely :— 


‘*(13) The costs of the liquidation including the remuneration of the 
liquidator and any expenses incurred under clause (g) of sub-section (1) of 
section 91 shall, if the liquidator decides that they shall be payable out of the 
assets of the society, be payable in priority to all other claims”. 


a ae ani, 53. In section 98 of the said Act,— 

(a) in sub-section (2), for the words “of twenty-five thousand rupees” 
the words “of not less than twenty-five thousand rupees”, for the words “to 
twenty-five thousand rupees” the words “to not less than twenty-five thousand 
rupees”, and for the words “equal tq one-third of the gross premium” the 
words “equal to not less than one-thigd of the gross premium” shall be substi- 
tuted, and shall be deemed always to have been substituted; 

(b) #fter sub-section (2), the following sub-section shall be added, and 
shall be deemed always to have been added, namely :— 

“(3) The provisions of sub-sectien (7) of section 7 shall apply ih respect 
of a Mutual Insurance Company and a Co-operative Life Insurance Sociéty “as 
if for the words ‘under the foregoing provisions of this section’ the words and - 
figures ‘ynder the provisions ‘of section 98’ were substuted”. 
® 
had 
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54, Inthe proviso to section 100 of the said Act, the words “balance- 
TREN 4 sheet, revenue account and” shall be omitted and to 
K mendmen O section 1 i 

100, Act IV of 193% ont eae i ed amended the following words shall 


“and any member of the company domiciled in that province shall be 
entitled on application to the company to receive from it a copy of the balance- 
sheet and revenue account.” 


55. In sub-section (2) of section 102 of the said Act, for the words “any 

_ provident society which makes default in complying 

eno soe section with any of the requirements of Part III” the words 

ala a ee f “any provident society as defined in Part III which 

makes default in complying with or acts in contravention of any of the requige- 

ments of this Act” shall be substituted and after the word “default”, in the 

sefond, third and fourth places where it occurs, the words “or contravention” 
*shall be inserted. 


Amendment of section A i = 
103, Act TV of 1938, 56. In section 103 of the said Act, 


(a) in sub-section (1), for the word ‘‘transacts” the words “carries on” 
shall be substituted, the words and figures “section 6” and “section 97” shall 
be omitted, and for the word “transacted” the words “carried on” shall be sub- 
stituted ; . 
(b) in the proviso to sub-section (2), for the words “this section” the 
vores brackets and figures “sub-section (1) or sub-section (2)” shall be substi- 
tuted ; 

(c) after sub-section (2) the following sub-section shall be added, 
namely :— 

“(3) Any provident society or any person acting on behalf of a provi- 
dent society who carries on any class of insurance business in contravention of 
any of the provisions of section 70, section 73 or section 83 or does any one or 
more of the acts constituting the business of insurance in relation to any insu- 
rance business carried on in contravention of any of the said sections shall be 
punishable with fine which may extend to one thousand rupees.” 


57. Section 105 of the said Act shall be re-numbered as sub-section 
(1) of that section and to the section as so re- 
numbered the following sub-section shall be added, 
namely :— 


Amendment of section 
105, Act, IV of 1938. 
e 


| “(2) This section shall apply in respect of a provident society as defined 
in Part III as it applies in respect of an insurer”. 


Amendment of section 58. (1) Section 106 of the said Act shall be re- 
106, Act IV of 1938. numbered as sub-section (1) of that section. 


(2) In the section as so re-numbered, after the words “If on the appli- 
cation of” the words “the Superintendent of Insurance or” shall be inserted and 
to the section as so amended the following sub-section shall be added, 
namely :— 


“(2) This section shall apply in respect of a provident society as defined 
in Part III as it applies in respect of an inSurer.” 


59. ¿Section 107 of the said Act shall be re-numbered as subesection (1) 
of that section and to the section as so re-numbered 


Amendfient of section the following sub-section shall be added 
107, Act@V of 1938. andy i 


“(2) This section shall apply in respect of a provident society as defined 
in Part III as it applies in*fespect of an insurer.” ° 
° 
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60. ln section 110 of the said Act, after sub- 


Amendment of section A i -secti d 
110, Act TV of 1938, se i the following sub-section shall be added, 


“(4) No appeal under this section shall be entertained unless it is made 
before the expiration of four months from the date on which the order appealed 
against was communicated to the appellant”. 

Amendment of section A : = 
113, Act IV of 1938, 61. In section 113 of the said Act, 


(a) for sub-sections (1) and (2) the following sub-sections shall be 
substituted, namely:— . 


“(1) A policy of life insurance under which the whole of the benefits be- 
opie payable either on the occurrence, or at.a fixed interval or fixed intervals 
after the occurrence, of a contingency which is bound to happen, shall, if all 
premiums have been paid for at least three consecutive years in the case of a 
policy issued by an insurer, or five years in the case of a policy issued by a 
provident society as defined in Part III, acquire a guaranteed surrender value, 
to which shall be added the surrender value of any subsisting bonus already 

attached to the policy, and every such policy issued by an insurer shall show the 
guaranteed surrender value of the policy at the close of each year after the 
second year of its currency or at the close of each period of three years 
throughout the currency of the policy: 


Provided that the requirements of this sub-section as to the addition of 
the surrender value of the bonus attaching to a policy at surrender shall be 
deemed to have been complied with where the method of calculation of the 
guaranteed surrender value of the policy makes provision for the surrender 
value of the bonus attaching to the policy: 

Provided further that the requirements of this sub-section as to the 
showing of the guaranteed surrender value on a policy shall be deemed to have 
been complied with where the insurer shows on the policy the guaranteed sur- 
render value of the policy by means of a formula accepted in this behalf by the 
Superintendent of Insurance as satisfying the said requirements: 


Provided further that the provisions of this sub-section as to the showing 
of the guaranteed surrender value on a policy shall not take effect until after 
the expiry of six months from such date as the Central Government may, by 
notification in the official Gazette, appoint in this behalf. 


(2) Notwithstanding any contract to the contrary, a policy which has 
acquired a surrender value shall not lapse by reason of the non-payment of 
further premiums but shall be kept alive to the extent of the paid-up sum in- 
sured, and the paid-up sum insured shall for the purposes of this sub-section 
include in full all subsisting reversionary bonuses that have already attached to 
the policy, and shall, where the policy is one on which the maximum number of 
annual premiums payable is fixed and the premiums are of uniform amount, be 
before the inclusion of such bonuses not less than the amount bearing to the 
total sum insured by the policy exclusive of bonuses the same proportion as the 
total period for which premiums have already been paid bears to’ the maximum 
period for which premiums were originally payable. 

(3) A policy kept alive to the extent of the paid-up sum insured under 
sub-section (2) shall not be entitled by virtue of that sub-section to participate 
in any profits declared distributable after the conversion of the policy into a 


paid-up poliey.”; A 4 
(b) sub-section (3) shail be re-numbered as sub-section (4) andain that 
sub-section ‘as so re-numbered,— . 


(7) for the words “This section shall not apply to” the following shall ; 
be substituted, namely :— 


. “Sub-section (2) and sub-section (3) shall not apply”; 
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(ii) clause (a) shall be omitted ; . 
(iti) for clause (b) the following clause shall be substituted, namely :— 
_ “(@) where the paid-up sum insured by a policy, being a policy issued by 

an insurer, is less than one hundred rupees inclusive of any attached bonus, or 
takes the form of an annuity of less than twenty-five rupees, or where the paid- 
up sum insured by a policy, being ‘a policy issued by a provident society as 
defined in Part III, is less than fifty rupees inclusive of any attached bonus or 
takes the form of an annuity of less than twenty-five rupees, or”; 

(iv) clauses (c) and (d) shall be re-lettered as clauses (b) and (c), res- 
pectively. f 


Amendment of section 62. In sub-section (2) of section 114 of the said 
114, Act IV of 1938, . Act, — 


(a) for clause (b) the following clause shall be substituted, namely :—e 
„e “(b) the manner in which it shall be determined which of the transac- 
ions of an insurer are to be deemed for the purposes of this Act to be insurance 
(business transacted in India or in British India, as the case may be;”; 


(b) in clause (g), after the words “may be” the words “applied for,” 
shall be inserted. 


63. Section 116 of the said Act shall be re-num- 
Amendment of section bered as sub-section (1) of that section and to the 
116, Act IV of 1938. ` section as so re-numbered the following sub-section 
shall be added, namely :— 
(2) This section shall apply in respect of provident societies as defined 
in Part IIl as it applies in respect of insurers.” 


Insertion of new section 64. After section 116 of the said Act the follow- 
116-A in Act IV of 1938, ing section shall be inserted, namely :— 
“116-A. The Central Government shall every year cause to be published, 
in such manner as it may direct, a summary of the 
accounts, balance-sheets, statements, abstracts and 
other returns under this Act or purporting to be 
under this Act which have been furnished in pursuance of the provisions of this 
Act to the Superintendent of Insurance during the year preceding the year of 
publication, and may append to such summary any note of the Superintendent 
of Insurance or of the Central Government and any correspondence: 
Provided that nothing in this section shall require the publication of the 
statements referred to in sub-section (1) of section 28”. 


i 65. In section 117 of the said Act, after the 

Amendment of section words “being a company” the words “or a provident 

117, Act IV of 1938. society as defined in Part III being a company” shall 
be inserted. i 

66. In section 118 of the said Act, after the words “and to such extent” 

` Amendment of section the words “or subject to such conditions or modifica- 


Summary of returns to 
be published. 


118, Act IV of 1938. tions” shall be inserted. 
i Shy eaaa ag sec 67. For section 119 of the said Act the following 
SE a a section shall be substituted, namely :— 


. ; 

“119. Any person may on payment of a fee of five rupees inspect the 

: documents filed by an insurer with the Superintendent 

Inspecta E a pah of of Insurance under clause (f) of sub-se¢tion (2) of 

pectus n a ished pros- section 3, and may obtain a copy of any such docu- 

i 1 ment or part éhereof on payment in advance at the 
préscribed rate for the mdking of the copy.” . 


Insertion of new section „e 68. After section 121 of the said Act the follow- 
122 in Act V of 1938. ing section shall be inserted, namely :— 


$1 OF 1941] THE INSURANCE (AMENDMENT) act, 1941. 47 


Amendment of Schedule “122. In Item No. 86 in the First Schedule to 
I, Act IX of 1908, the Indian Limitation Act, 1908,— 
(a) for the entry in the first column the following shall be substituted, 
namely — 
(a) On a policy of insurance when the sum insured is payable after proof 
of the death has been given to or received by the insurers. 
b) Ona policy of insurance when the sum insured is payable after 
proof of the loss has been given to or received by the insurers.” ; 


(b) for the entry in the third column, the following shall be substituted, 
namely :— 


‘(a) The date of the death of the deceased. 
e (b) The date of the occurrence causing the loss.’ ” 


Amendment of First 69. In Form A contained in Part II of the Fist, 
Schedule, Act IV of 1938. Schedule to the said Act, — 


_ (a) in the first column, after the entry “Miscellaneous Insurance 
Business Account” the brackets and letter “(m)” shall be added; 
(b) in the fifth column, afler the entry “Outstanding Premiums (g)” 
the brackets and letter “(d)” shall be added, and 
(c) after foot-note (/) the following shall be added, namely :— 


“(m) Where the insurer is required to maintain a separate account in 
respect of any sub-class of miscellaneous insurance business this heading is to 
be split up accordingly.” 


Pn ety ioe 70. Inthe Third Schedule to the said Act,— 


(a) in regulation 1 contained in Part I, after the words “for every class” 
the words “or sub-class’” shall be inserted ; 

(6) in regulation 2,— 

(4) after the words “miscellaneous insurance” the words “exclusive of 
any sub-class of such business in respect of which the insurer is required to 
maintain a separate account” shall be inserted ; and 

(ii) the following sentence shall be added, namely :— 

“For a sub-class of miscellaneous insurance in respect of which the 
insurer is required to maintain a separate account, Form D or Form F as set 
out in Part II of this Schedule may be used with such modifications as the 
Superintendent of Insurance may authorise.” ; 

(c) in Form D contained in Part 1I,— 

(i) in the first column the entry “Commission to insurance agents (less 
that of Ke asarana shall be omitted, and for the entry “1. Allowances 
and Commission (other than commission to insurance agents)” the following 
entry shall be substituted, namely :— 

“J, (a) Commission to insurance agents (lef that on Re-insurances). 

(b) Allowances and Commission [other than commission included În sub- 
item (a) preceding]”’; 

(ii) in the first column, after the entry “5. Auditors’ fees” the entry 
“6, Medical fees” shall be inserted, ‘and the existing entries gumbered 6 to 12 
shall be re-numbered 7 to 13, respectively ; 

` (üi) all the horizontal lines appearing in the columns and the letters “Rs,” 
against the entries “Interest, Dividends and Rents” and “Less—InQome-tax 
thereon (d)” shall be omitted, and hori%ontal lines under which the totals of fhe 
columns are to be inserted shall be added at the foot of each column; . 

e(iv) in note (a) the words “In the case of gy insurer having his head 
office in British India” shall be omitted. 


J 
14 > 


[xrit of 1944 
‘Amendment of Fourth “71, In Part II of the Fourth Schedule to the 
Schedule, Act IV of 1938. said Act,— 


(a) inthe opening paragraph beginning with the words “The following 
tabular statements” ~ 


(i) in clause (d), for the semi-colon and the word “and” at the end of 
the clause the following shall be substituted, namely :— 


“for the intervaluation period (except thatit shall not be necessary to 
prepare such statement in respect of any class of business so long as the insurer 
deposits annually with the Superintendent of Insurance an abstract in respect 
of that class of business)” ; 


(it) clause (e) shall be omitted; ð 


e (b) in sub-paragraph (2) of the paragraph numbered 8, for the words 
“as at the valuation date” the words “as a result of this valuation” shall be 
substituted ; 


(c) in the paragraph numbered 9, between the word “fourth” and the 
word “sixth” the word “fifth” shall be inserted ; 


(d) for Form G the form contained in the Schedule to this Act shall be 
substituted ; 


_, (e) in Form J, for the heading to the first column “Number of premiums. 
paid” the following heading shall be substituted, namely :— 


“Number of annual premiums paid up to the valuation date” 
and the following note shall be added after the existing note, namely :— 


“Note.—The reserve value is to be based on the rate of office premium 
payable by an insured who entered at the age shown and who had, by the valua- 
tion date, paid the number of annual premiums shown in the first column,” 


SCHEDULE. 
[See section 71 (d).] 


Form to be substituted for Form G in the Fourth Schedule of the Insurance . 
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Act, 1938. 
Form G. 
Consolidated Revenue Account of for years 
commencing and ending : 
Se aa a Kb na RAGA, a ie ee LA a 
Business i j 
within | Total. en E 
India. India. i 
(ab (a) 
RR aaa aaa a A a aana aa aeaamaamaaa nanamu 
Rs. Rs. Rs. Rs, 


Claims under Policies 
(including provision for 
claims due or intimated), 
less Re-insurances— - 

By dea 
-~ By mathrity i 

Annuigfes, less Re-in- 
suranceg. 

Surrenders (including 

* surrenders of Bonus), 
less Re-insurances. 


Balance of Life Insur- 
‘ance Fund at the begin- 
nifig of the period. 

Premiums, less Re-in- 
suranges— 

(i) First year premi- 
ums. 

(ii) Renewal gremiums 

(iti) Single premiums. 

Consideration for An- 
nuities granted, less Re- 
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| Business |. eed. po ee ae Business 
within | Total. |. . ~ | within | Total. 
India. |. India. 


(a) poog | @ 











7 t t i š 5 < 
Bonuses in cash, less} Rs. < „Rs. _| insurances (c). Rs, Rs. 
Re-insurances. er S |. Interest, Dividends and, 

‘Bonuséstin Reduction |i Li | up Rents t AR ORS) a BL 
of Premiums, less Re-in- re Less — Income-tax 
surances. ag J . | thereon (d). Rs, 

Expenses of Manage- JM tt J f.. Registration fees .. 
ment (b) le). +k a i i Other Income (to be 

(a): Commission ‘to specified). 
ene agents (less “1 SLoss ‘transferred | 
that on Re-insurances). Profit. and Loss. cuit 

(b) Allowances and Transferred from Ap- 
-Commission [other than f Prdpr abon Account, . 







‘commission included jin’: | Me 
sub-item (a) preceding]. 

2. Salaties, étc; [other 
‘than to agenhts and those l 
contained in sub-item 1: e, 


3 Se ie oe 


(b) preceding]. 
3. Travelling expenses. 
4. Directors’ fees 
2 $ Auditors’ fees . -.. 
ving Medical fees "| .. P 
7. Law charges: '. ... | 
8. Advertisements .. |. 
9. Printing & ‘Station- 


ery 
10. Other adpenses of 
management (accounts ores 4 
“to ve specified). * pn nt 
Other payments? 90 yi 7 3 
Eee to be specified). 
12, Rent for offices be~ 
longing toand occupied- 
. by, the insurer. i 
` I3, Rents of other offi- 
ces otcúpiėd by’ the in- : 
vsgurer,-- A EEA pee 
Bad debts: - ‘af Rie TE os pep meee) 
United. Kingdom, Bri Pe IG eee a os 
‘tish Indian,’ Dominion | on A Ap KA BN AS 
and Foreign Taxes. 8, ea Pest AN Ar ady a 
`, Other Expenditure (to) `> j> tow ea ee PG 
be specified). sien es : | 
u: Profit’ transferred: tol. i 
Profit and Loss Account. 
Balance of LifesInsu-| . > Pk ee BPE os debe Re es 
“rance Fund at erid of the | | JU lef, es Gt poo 








“period as - shown“ ‘in’ the aca eae 
. Balance-sheet.:: Baie apres ~ 


PAN. T a E Kg ee Rs. 








By peg ORNS Beet arte ae * Mores. se ‘ z $ 
(a) These columns apply to all business except busitiéss the’ premiums in respect‘of 
which are-ordinarily paid cutside India. If any question arises whether any pre 
ordinarily paid inside or outside India, the Superintendent of Insurance shall d&cide the 
‘question and his decision shall be final. x 


(b) If any sum has been. deducted from thi8 item and ga nedi on n the assets sid of the 
wi balance- sheet,’ the ‘amount so deducted must be shown ‘separately. 


i me) All single premiums for annuities, whether immediage, or deterred: must be inclu- 
; ded:unde® this heading. : 5 


1—7 f ê 
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(d) British Indian, United Kingdom, Foreign and Dominion income-tax on Interest, 
Dividends and Rents must be shown under this heading, less any rebates of income-taxere- 
covered from the revenue authorities in respect of expenses of management. The separate 
heading on the other side of the account is for United Kingdom, British Indian, Foreign and 
Dominion taxes, other than those shown under this item. 


(e) Inthe case of an insurer having his principal place of business outside British 
India the expenses of management for the total business need not be split up into the seve- 
ral sub-heads, if they are not so split up in his own country. 


THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) ACT, 1941.. 


Act No. XIV or 1941. 


[20th November, 1941. 

An Act further to amend the Code of Criminal Procedure, 1898. e 
Waerras it is expedient further to amend the Code of Criminal Procedure, 
1898, so as to provide for the sending for service and execution, within the 
local limits of the jurisdiction of Courts established or continued by the Authority 
of ‘the Central Government or the Crown Representative in any part of India 
outside British India, of summonses and warrants for the arrest of accused 
persons issued in British India, and also for the service and execution in British 
India of the like processes issued by such Courts; 

It is hereby enacted as follows :— 


Short titl 1. This Act may be called THE Cope or Crer- 
sd MINAL PROCEDURE (AMENDMENT) Act, 1941. 
Insertion of new heading 2. After section 93 of the Code of Criminal 


and sections 93-A, 93-Band Procedure, 1898, the following heading and sections 
93-C m Act V of 1898. shall be inserted, namely :— 


__ _“E.—Special Rules regarding processes issued for service or execution out- 
side British India and processes received from outside British India for service 
or execution within British India. 


93-A. (1) Where a Court in British India desires that a summons issued 

Se ee MEET E by it to an accused person shall be served at any place 

ae pace de British India, CUtside British India within the local limits of the 

jurisdiction of a Court established or continued by 

the authority of the Central Government or the Crown Representative in any 

part of India, it shall send such summons, in duplicate, by post or otherwise; 
to the presiding ‘officer of that Court to: be served. 

(2) The provisions of section 74 shall apply in the case of a summons 
sent for service under this section as if the presiding officer of the Court to 
whom it was sent were a Magistrate in British India. 

93-B. Notwithstanding anything contained in section 82, where a Court 


A in British India desires that a warrant issued by it 
Sending of warrant for 


a Mase British efor the arrest of an accused person shall be executed 


Indi. at any place outside British India within the local 

limits of the jurisdiction of a Court established or 
continued by the authority of the Central Government or the Crown Representa- 
tive in any part of India, it may send such warrant, by post or otherwise, to 
the presiding dfficer of that Court to be executed. 


993-C. (1) Where a Court has received for service or execution a sum- 
mons to, or a warrant for the arrest of, an accused 
shire a en 2 person issued by a Court established or continued by 
pleco pe ede BE the authority of the Centfal Government or the Crown 
fish India. Representative in any part of India outside British 
°° India, it shall cause the same to be served 8r executed 

e 
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as if it were a summons or warrant received by it from a Court in British India 
for service or execution within the local limits’ of its jurisdiction. 
(2) Where any warrant of arrest has been so executed the person arrested - 


shall so far as possible be dealt with in accordance with the procedure prescribed 
by sections 85 and 86.” 


THE. CODE OF CRIMINAL PROCEDURE (SECOND AMENDMENT). 
ACT, 1941. 


Act No. XV or 1941. 
[20th November, 1941. 
. An Act further to amend the Code of Criminal Procedure, 1898. 


e Wuenreas it is expedient further'to amend the Code of Criminal Procedure, 
1898, for the purpose hereinafter appearing ; 


It is hereby enacted as follows :— . 

1. This Act may be called THE Come oF 

Short title. CRIMINAL PROCEDURE (SECOND AMENDMENT) ACT, 
1941. - 


e. 2. In sub-section (2) of section 162 of the Code 

Amendment “of section” of Criminal Procedure, 1898, after the figures “1872? 

"162, Act V of 1898. the following words and figures shall be added, 
namely — 


“or to affect, the provisions of section 27 of that Act”. 
THE FACTORIES Ee T) ACT, 1941. 


Act No. ANG OF, 1941, 
au? ik [20th November, 1941. 
An Act further to amend the Fattories Act, 1934. < 


WHEREAS it is expedient further to amend the Factories Act, 1934, for the 
purpose hereinafter appearing ; 


It is hereby enacted as follows :—- 


1. This Act may “be called Tue FACTORIES 
eres (AMENDMENT) Acr, 1941, 
Substitution of new sec- : 
; f 2. For section 5 of the Factories Act, 1934, the 
e AN following section shall be substituted, namely: — 


Short title. 


' (1) The Provincial Government may, by notificatiori in the official 

` Gazette, declare that all or any of the provisions of this 

Bone to apply provisions Act applicable to factories shall apply to: any place 

sear ote ee to wherein a manufacturing process is being carried on 

corian SORNEE pJACES xi or is ordinarily carried*on whether with or without the 

use of power whenever ten or more workers are working therein or have worked 
‘therein on any one day of the twelve’ months immediately preceding. 


(2) A notification under sub- section (1) may be made-in respect of any 
one such place or in respect of. any lass of such places or generally i in respect of 
all stich places. 

' (3 Notwithstanding anything contained in clause (f) of s@ction 2, a 
place, to which all or any of the provisions of this Act applicable to f&tories are 
for the time being appligable in pursuance of a declagation under sub-se€tion,(1), 
shall, to the extent to which such , provisions are so made applicable but nat 
othenwise, be. deemed to be a factory,” ; 


ee Za 
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THE ‘ALIGARH MUSLIM: UNIVERSITY ENE ‘ACT, 1%, 


Acr No. XVII or 1941. 
i - [26th N ovember, 1941. 
An Act lat a to amend the Aligarh Muslim University Act, 1920, . 
tere . for a certain purpose: ` 
a A it is sedent further to amend the Aiea Muslim University 
Act, 1920, for the purpose- “hereinafter: appearing; 
. It is hereby enacted as ee : 


. Short title and com-. . (1) This Act may be called THE ALIGARH 
mencement, — : 4 ee UNIVERSITY (AMENDMENT) Act, 1941. 

S - (2) It shall come into force on such date as the Central Government mag, 
byenotication i in the official Gazette; appoint. 


2. To sub-clause (a) of danse (3) of: section 5 

%3 Ameńdment of section :5, -of the Aligarh ‘Muslim University Act, 1920 (herein- 

Act XL of 1920, . -after referred to as the said Act), the following shall 
be added, namely:—_ 


"a “in, an institution maintained . under sub-section (2) of section 12 or 
‘admitted, to the privileges of the University under section 12-A,.or”., 


. Amendment . of :section |. ., 3., In -section . 12-A of the said Act the word 
"IZA, “Act XL of 1920, “Intermediate” shall be omitted. 


THE MADRAS PORT TRUST (AMENDMENT) ACT, 1941. 


"Act No. “XVII OF 1941. 
- [26th November, 1941. 
An Act to alter the constitution of ‘the T of Trustees of the Port of Madras. 
WHEREAS it is expedient to alter the constitution of the Board of Trustees 
of the Port of, Madras and for this purpose | to amend the Madras Port Trust Act, 
“1905, in the inannér heréinafter appedringS ~ 
It is hereby enacted as follows :— ‘ 
Short. title. and. com- . ` 4, (1) This Act may be’ called Tue Minnas 
“ghehement, ae - © Porr Trust: (AMENDMENT) Act, 1941. 
(2) It shall come into force on such‘ date as the Central Government a may, 
py: notification in the official Gazette, appoint. 


Substitution of new sec- `- - 2:' For sections 7 and 8 of the Madras Port Trust 
rtions for: sections 7 and 8, | Act, 1905 (hereinafter referred to as the said Act), the 
Madras Act IT of 1905. “following sections shall be substituted; namely — 

Constitution. oe the, À “7. The- Board shall consist of ‘eighteen Trus- 
“Board... ae ‘tees, including the Chairman: 


A ‘Provided that, if the Chairman is'absent on leave for morë thah a fortnight 
“and if another Chairman is. appointed, to act for him, the absent Chairman shall 
cease to be a Trustee during the continuance. of. the acting appantment, ‘but shall 
- again, become a-Trustee on his return to duty. 


ogee 8. (1): The Chairman shall be appointed by the Central Government. Of 
A Coa anah the remaining Trustees, four, of whom one shall. be 

, Aia or = * TUS: - chosen to represent labour interests, shall Ive appointed 
by. the Céntral- Government, one shall be appointed -by 

“the Pr incial, {Goverment ‘four shall be elected - by the -members . for 
‘the time., being’. of, the” “Madras: Chamber -of Cémmerte, three -by the 

“meitibers “för the” time béing of ‘the Southérn’ -Indiar Chamber of Commerce, 
two by the members for the time > being of the Southern India’ Skin‘ ane Hide 
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Merchants’: Association, one each by, the members for the time being of the Madras . 
Trades Association and the Andhra Chamber ‘of Comierce and one by the _ 
Corporation of Madras. f i : 


(2) The Trustee appointed to represent labour interests shall be chosen : 
after consultation with the registered trade- unions, if any, composed of persons 
employed in the Port. . 


(3) The. Chairman of the Chamber or Association concerned in making 
an election under sub-section (1) and the Commissioner of the Corporation of : 
Madras shall report to the Central Government the name ‘of each person elected - 
as a Trustee.” f ae 


3. In section 13 of the said Act, after the word “concerned” the words “or ` 
ee. by the Corporation of Madras” shall be inserted, and 
Amendment of section for the words “the Central Government” the words : 

13,- Madras' Act II 1905. “the authority by which he was appointed” shall bes 
substituted. ` , 


. 4. , The appointments and elections referred to in section 8 of the said Act ` 
: ‘as amended by this Act, and the publication referred 
Transition from existing to in section 9 of the said Act may be made at any, 
Somo of Board of time after the passing of this Act and before this Act” 
Ne comes into force, but the Trustees so appointed and ' 
elected shall not assume office until this Act comes into force, and on the coming : 
into force’ of this Act the term of office of the Trustees then holding office 
_ Shall expire. i ` 


- THE MINES MATERNITY BENEFIT ACT, 1941. 
-y Acrt No. XIX or 1941. 


[26th November, 1941. 


An Act to regulate the employment of women in mines for a certain period before 
and after, childbirth and to provide for payment. of maternity benefit to 
them. | ze ab. Ret i 
Wuerras it is expedient to regulate the employment of women in mines for : 

a certain period before and after childbirth and to provide for payment of mater- 

nity benefit to them; , n 

- Tt is hereby enacted as follows:— ` ' 
Short title, extent and ` 1. (1) This Act may be caled Tue Munes 
commencement. MATERNITY. BENEFIT Acr, 1941. : : 4 

(2) It extends to the whole of British India. 


(3) It shall come into force on such date as the Central Government may. . 


by notification in the official, Gazette, appoint. ‘ 
‘2. In this Act; unless there is anything sepug- 
: nant in the subject or context,— `- “ss 
(a) “child” includes a still-born shild; 4 , | 
(b) “Chief Inspector”, “Inspector”, “employed”, “mine” amd “owner” have 
the ‘meanings assigned; ‘respectively, to these expressions in section 3 of the 
Indian Mine? Act, 1923; ° 


(c) “manager” means the manager of the mine appointed in accddance. 
e 


Definitions: ` 


with the provisions of the Indian Mines Act, 1923; °  . . 
_ _ (d) “maternity benefit” means the payment referred to in section 9; 
n te) “prescribed” . mearfs prescribed by rules M&de under this Act. 


—_ 
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Prohibition. of employ- , . > No owner or manager of a mine shall knows, 
‘ment of, and work by, - ingly employ a woman and no woman shall engage in 
women during certain pe- employment in any mine during the four weeks follow- 
mod; : ing the day on which. she is delivered of a child. 


4, (1) If any woman employed in a mine who is pregnant gives notice | 

either orally or in writing in the prescribed form to the 

Right to obtain leave of manager of the mine that she expects to be delivered 

absence in pregnancy and of a child within one month from the date of such 

atter delivery, notice, the manager shall permit her if she so desires to 

absent herself from work up to the day of her delivery and such absence shall be 
treated as a period of authorised absence on leave: 


Provided that the managér may, on undertaking to defray the cost of 
such examination, require the woman to be examined by a qualified medica 
practitioner or midwife, and, if the woman refuses to submit to such examina- 
tion or is cértified on such examination as not pregnant or not likely to be deliver- 
ed of:a child within one month, he may refuse such permission. f 

_(2) Any woman employed in a mine who is delivered of a child shall be 
permitted by the manager to absent herself from work for a period of four weeks 
from the date of her delivery, and her absence during such period shall be deem- 
ed to be authorised absence on leave if within seven days of her delivery she has - 
given or sent to the manager notice of the delivery and of the date of delivery. 


5. Every woman employed in a mine who has been continuously employed 

in that mine or in mines belonging’'to the'owner of 

Right to and liability for that mine for a period of not less than six months 

payment of maternity be- preceding the date of her delivery shall, if she com- 

usb plies with the conditions imposed by this Act, be 

entitled to receive, and the owner of the mine shall be liable to make to her, in 

accordance with the provisions of this Act, a payment at.the rate of eight annas 

a day for every day on which she is absent from work owing to her confinement 

during the four weeks immediately preceding and including the day of her deli- 
very and for each day of the four weeks following her delivery. 


: -Explanation.—Periods of casual absence as defined by rules made under 
section 15 or, authorised absence on account of illness or leave shall count as 
employment in determining whether employment has been continuous. 


‘6. (1) The Central Government may by rules made under section 15 pro- 
vide that a woman entitled to maternity benefit under 

RN or Dodi: this Act shall, if at the time of her T she utilized 
the services of a qualified midwife or other trained person, receive in addition 
to the maternity benefit due to her a bonus not exceeding in amount three rupees: 
_ _ Provided that she shall not receive such bonus if at the place chosen by 
her for her confinement she would have been entitled free of charge to the 


services of a qualified midwife or other trained person provided by the owner 
of the mine. . 


`, #(2) Such rules may further provide for the determination by the Prd- 

vincial Government of the amount of the bonus, and of the qualifications which 

- shall be possessed by qualified midwives and other trained persons for the pur- 

poses of this section. ‘ 

“7. A woman entitled. to maternity benefit under this Act, unless she has 

wee | given the notice reftrred to in sub-section (1) of sec- 

Nota deiner to be tion 4, shall on being delivered of a child give notice 

. eae « of her deliver} in the prescribed manner to the manager 

< before the expiry of seven days. from the date of her delivery, and shall before 

the expiry of six months {ym such date furnish proof of the prescribedgnature 
to the manager both of her delivery and of the date of her delivery: e 

° 
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Provided that a woman giving notice under section 4 or this section may 
therein nominate a person for the purposes of sub-section (2)! of section 9. 

8. (1) Where ‘a woman entitled to maternity benefit has given the notice - 

‘ referred to in sub-section (1) of section 4 and has ob- 

ga EA of pa tained permission to absent herself from work up to 

' i. the date of her delivery, the manager shall either at 

once or within three days-pay to her maternity benefit for four weeks in advance. 

` (2) A woman entitled to maternity benefit who -has been delivered of a 
child a on furnishing the proof referred to in section 7,— 

(a) if she has received an advance payment under sub-section (1), be 
paid the balance of the maternity benefit due to her at the end of the fourth 
week from the date of her delivery or within three days of the furnishing of 
preof, whichever date is later; 

>. (b) if she has’received no such: advance ‘payment,— 

(i) if the proof is furnished before the end of the fourth week fron the, 
date of delivery, be paid at once or within three days so much of the maternity” 
benefit as is then due to her, and be paid the balance at the end ‘of the said 
fourth week; 

(it) if the proof i is furnished after the end of the fourth week from the 
date of delivery, be paid at once or within three days the whole amount of 
the maternity benefit due to her. 

l 9. (1) If a woman entitled to maternity benefit 

Disposal of maternity - who has received an advance under sub-section (1) of 

benefit in case of death of section 8 dies before being delivered of the child, the 
woman entitled to receive it advance shall not be recoverable. 

(2) If a woman entitled to maternity benefit having been delivered of a 
child. dies before payment of the maternity benefit, or, where an advance under 
sub-section (1) of section 8 has been made, of the balance of the maternity 
benefit due to her is made, the amount’ due to her up to the date of her death 
shall, on the.prescribed proof of the birth and date of the birth of the child and 
of the death and date of death of the woman being,furnished at any time before 
the expiry of. six months from the date of delivery, be paid-if the child is living: 
to the person who undertakes the care of the child, and if the child is not living 
to the person nominated by her under the.proviso to section 7 or if.she has made ` 
no such nomination to the legal representative of the deceased woman. 

10. (1) When a woman absents herself from work in accordance with 

section 3, or has obtained permission to absent her- 

Prohibition of dismissal self in accordance with section 4, it shall be unlawful 

during or on account of for the manager to dismiss her during or on account 

ee ven = work owing of such absence, or to give notice of dismissal on such 
ie ear _, a day that the notice will expire during such absence. 

. (2) The dismissal-of a woman at any time within six months before she 
is delivered of a child, if the woman but for such dismissal would have been 
entitled to tnaternity benefit under this Act, shall not have the effect of depriv- 
ing her-of that maternity benefit if the Chief saka is satisfied that her dis- 
missal was without sufficient cause. 

“FL. (1) Any-woman claiming that P benefit to which she is em- 

titled under" this Act and any person claiming that 

Power of Chief Inspector -a payment due under sub-section (4) of section 9 is 

or Inspector go diréct’pay- improperly withheld may make a complaint to the 
miehts.to be: made: eee” Chief Inspector, or any: Inspector. 

{2) On receipt of such complaint or on his’ own motion without y such 
ei being. made, tĦe Chief Inspector or Inspector may make induiry.or 
catise an inquiry to be made, and if satisfied that a payment has been wrongful- - 
ly wih a may dirent the payment to be made inecordance with his orders. 


m 
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“Any woman who--does any:.work for which she receives payment in 

‘cash.or kind after she has been- permitted under sub=: 

_ „Penalty for contravention section.(1) of section 4 to absent herself from work, 

of Act by a woman. h l i 

‘or, who engages in employment in any mine in con 

travention of section 3, shall be punishable with fine which may extend to ten 

rupees, and, if she is entitled to maternity benefit under this Act, shall forfeit: 
her right to any ain benefit not already paid to her. 


-*,.. 13. (1) Any owner or manager of a mine, 
Penalty for contravention who: contravenes any provision of this Act for which. 
of Act by owner.or mana- no express. penalty is provided, shall be punishable 
ger. with fine which may extend to five hundred rupees. 
(2) The`Court imposihg-the fine may, if- the contravention has resulted’ 
in depriving a woman of any maternity benefit due to her, order the whole er 
any partof the fine when paid to be appliéd in payment of compensation to the 
avoman for any loss caused to her by the contravention of the provision on 
account of which the fine has. been imposed, and an Appellate Court or the 
High Court in exercise of its powers of revision may also make such order. 


a i ; 14. (1) No prosecution under this Act shall be 
i Cogniet of cases, instituted, except by or with the sanction of the Chief 
* Inspector. an 
(2) No Court inferior to that ofa Magistrate of ae first TR shall ty an 
offence punishable under this Act or any rule made thereunder. 


(3) No Court shall take. cognisance of an offencé punishable under this: 
‘Act or any rule made theretinder, unless complaint theréof is made within six’ 
months of the date on which the.offence is alleged to have been committed: 

Provided that in computing the said period of six months any time spent , 
in obtaining the sanction’ of the Chief Inspector” si ri by sub-section. (1). 
shall be excluded. 


i oF 


15 ; (1y The Central e e, .may, subject 
4 : Power of Central Gawa to the condition of previous publication, by notification. 
ernthent:to make rules. = in the official Gazette, make: rules to carry out the 
E ' purposes of this Act. 


(2) In’ particular and' without prejudice to the generality of the fore~ 
going power, such rules may—' $ 
_ (a). require the maintenance of registers and records for the purposes 
of this Act and prescribe the form thereof ; 
(b) prescribe the form of the notices réferred to in section 4 and sec- 
tion 7, and require mines to supply copies thereof to women workers; f 
' (c) regulate the examination of women under the proviso. to sub- -sec 
tión (1) of section 4, and the grant of the certificates therein referred to; 
(d) prescribe the. nature of and the method of furnishing the proof 
referred to in section 7, section 8 and section 9; 
(e) regulate the manger of applying for and paying maternity benefit ; 
(7) assign duties to, and regulate the ‘powers of, the Chief Inspector 
and Inspectors, for the purposes of this Act. 
(3) Any rule made.under this section may provide that a Gonteavention: 
ai shall be punishable with fine which, may extend to fifty rupees. 


VED) The manager of“ every mine in which women are employed 

shall cause an abstsact in the local Indian language. 

ee this Act'and’ : f ‘the. provisions of this Act and. of the rules made 

the- Tule made thereunder ‘thereunder tobe exhibited ingthe mine iri such manner 
to be e ibited, in mimes. 

A a oe n “that ‘they may come to the notice of every wonlan emp- 


5 e de a Nine c 
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(2) For any contravention of the provisions of this section the manager 
shall be punishable with fine which may extend to one hundred rupees. 


“Power of Central Gov- 17. The Central Government may, by notifica~ ' 
ernment to exempt mines tion in the official Gazette, exempt any mine or class 
from operation of ‘Act. of mines from the operation of this Act. 


Be 18. The provisions of this Act shall be binding 
Act binding on Crown. ön the Crown. 


THE PROFESSIONS TAX LIMITATION ACT, 1941. 


Act No. XX or 1941. 
[26th November, 1941. 


An ‘Act to limit to a maximum of fifty rupees per annum the amount payable im 
respect of any person by way of tax on professions, trades, callings or employa 
ments. 

Wuereas by section 142-A of the Government of India Act, 1935, it is 
provided that no Provincial law relating to taxes for the benefit of a ‘Province, or 
of ‘a municipality, district board, local board, or other local authority therein ; 
in respect of professions, trades, callings or employments shall be invalid on 
the ground that it relates to a tax on income and that the total amount of such 
tax payable in respect of any one person shall not, after the 31st day of March, 
1939, exceed fifty rupees per annum ; 

AND WHEREAS it is further provided in the said section that any such tax 
which was in force during the financial year ending with the 31st day of March, 
1939, may continue to be lawfully levied at a rate higher than fifty rtipees per 
annum unless provision to the contrary is made by the Federal Legislature; 

AND WHEREAS. it is expedient that provision shall “be made whereby the 
total amount payable in respect of any such person by way of such tax shall 
not exceed fifty rupees per annum; 

It is hereby enacted as follows :— 

Short title, extent and 1. (1) This Act may be called THE PROFESSIONS 

commencement. Tax LIMITATION Act, 1941. 

(2) It extends to the whole of British India. 
(3) It shall come into force on the Ist day of April, 1942. 


2. Notwithstanding the provisions of any law for the time being i in force, 
any taxes payable in respect of any one’ person to a 
Province, or to any one municipality, district board, 
local board or other local authority i in any province, by way of tax on profes- 
sions, trades, callings or employments, shall from and after the commencement 
of this Act cease to be levied to the extent to which such taxes exceed fifty 
Tupees per annum. 


Limitation of tax. 


3. The provisione of section 2 shall not apply 
to any tax specified in the Schedule. | e 


THE SCHEDULE. 
(See ‘section 3.) 
Taxes to which section 2 does nat apply. 9 


1. Theetax on professions, trades and callings, imposed through fees for annual 
peices under Chapter XII of the Calcutta Municipal Act, 1923 


' 2. The tax on trades, professions ang callings, imposed under clause A of Subs. 
section “(D of section 123 of the Bengal Municipal Act, 19326 


3. The tax on trades and callings carried on within the municipal limits and ue 
special, advantages from, or imposing special burdens on, wupicipal services, imposed. under, 


Ie- 8 


Saving. 


vt 
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gaus (4) of sub-section (1) of section 128 of the United Provinces Municipalities Ay 
1916 


: 4. The tax on persons exercising any; profession or art, or carrying on any trade or 
calling, within the limits of the municipality, imposed under clause (b) of sub-section, (1) 
of section 66 of the Central Provinces Municipalities Act, 1922. 


.THE FEDERAL COURT ACT, 1941. 


Acrt No. XXI oF 1941. 
[26th November, 1941. 


“An Act to empower the Federal Court to make rules for Nging the presen- 
tation of appeals lying to that Court. 
` Wuereas it is expedient to empower the Federal Court to make rules fot 
regtilating the presentation of appeals lying to that Court, and for that purpose 
to repeal those provisions of the Code of Civil Procedure, 1908, which now 
regulate that matter ; 
It is hereby enacted as follows :— 
`. Short title and commence- 1. (1) This Act may je: called Tae FEDERAL 
ment. ` Court Act, 1941. i 
(2) It shall come into force on such date as the Central Government may, 
by notification in the official Gazette, appoint. 
Repeal of section 111-A. 2. Section 111-A of the Code of Civil Proce- 
and rule 17 of Order XLV dure, 1908, and rule 17 of Order XLV of the First 


o ae a Schedule, a Schedule to the said Code shall be omitted. 


3. The Federal Court may, with the approval of the Governor-General 

+ in his, discretion, make rules for regulating the pre- 

Power of Federal Court sentation and prosecution of appeals lying to that Court, 

to make rules. including rules relating to the furnishing of security 

for costs, the proceedings, if any, to be had in High Courts in connection with 

such appeals, and the preparation and transmission to the Federal Court of the 
records in such apa 


THE INDIAN MERCHANT SHIPPING (AMENDMENT) ACT, 1941. 
Act No. XXII or 1941. 
26th November, 1941. 
An Act further to ent the Indian Merchant Shipping Act, 1923. 
"WHEREAS it is expedient further to amend the Indian Merchant Shipping 
Act, 1923, for a certain purpose; 
It is hereby enacted as ous — 


Short title and commence- (1) This Act may be called THE a 
ment. l Nikon SHIPPING ree): -Act, 1941, 
(2) It shall come into force on such date as the Centr: Government may, ` 


by notification in the official Gazette, appoitt. 


Amendment of section 2. In sub-section (1) of section 193. of the 
193, ‘Act XI of 1923. . Indian Merchant Shtpping Act, 1923,— 
4 for the words “sixteen and ninety-six” the words “eighteen and one 
“‘hundred%and eight” shall be substituted; ° 5 
s :(b) for the word “available” the words “allotted and marked separately” 
shall be substituted; and ee i Coo . 
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e 


r (c) for the word “pilgrims” the words “each pilgrim” shall be substi- 
tuted. š ma, 


‘THE INDIAN INCOME-TAX (AMENDMENT) ACT, 1941. 


Acr No. XXIII or 1941. 
[26th November, 1941. 
An Act further to amend the Indian Income-tax Act, 1922. 
Wuereas it is expedient further to amend the Indian Income-tax Act, 1922, 
for the purposes hereinafter appearing ; 
s It is hereby enacted as follows :— 


Short title and commence- 1. (1) This Act may be called THE INDIAN 
ment, i ĪNCOME-TAX (AMENDMENT) Act, 1941. . 

(2) It shall come into force at once; but effect shall not be given to the” 
amendments hereby made in the Indian Income-tax Act, 1922, by section 4, 
section 6, section 7, section 8, clause (b) of section 10 and clause (a) of sec- 
tion 13 in the making of any assessment‘under that Act for any year before 
the year ending on the 31st day of March, 1943. 

2. In clause (6-C) of «section 2 of the Indian Income-tax Act, 1922 
Reena Ni ME (hereinafter referred to as the said Act), for the 
Act XI of 1922. ” words “mutual insurance company” the words “mutual 

i Insurance association” shall be substituted. 
"3. After clause (ix) of sub-section (3) of sec- 
Amendment of section 4, tion 4 of the said Act the following clauses shall be 
Act XI of 1922, |. - inserted, namely :— 

“(#) Any income received— . 

(a) by a person accredited as representatiye in British India for political 
purposes of an Indian State or-the Ruler thereof, as. his remuferation from the 
State or Ruler for service in such capacity; < 

(b) by a Consul General, Consul, Vice-Consul or Consular Agent of a 
foreign State, as remuneration from such State for service in such capacity; 

(c) by a person employed by the consulate of a foreign State, not being 

a British subject or the subject of an Indian State, as remuneration from such 
foreign State for service in such capacity; 
Mi (d) by a Trade Commissioner or other official representative in British 
India of the Government of.any other part of the British Empire or of a foreign 
Government, (as his official salary, if the cfficial salary of the corresponding offi- 
cials, if any, of the Central Government resident for similar purposes in the 
country concerned enjoy a similar exemption in that country; 

(e) by a member of the staff of a Trade Commissioner or official repre- 
sentative referred to in sub-clause (d), as his official salary, when such member 
is a subject of the country represented, and the country represented has made 
corresponding provisions for similar exemptions in the case of memberg of the 
staff of the corresponding officials ofthe Central Government. 

(xi) With effect from the 2nd day of September, 1939, the income charge- 
able under the head “Salaries” of a Nepalese member of thesNepalese Military 
Force serving with His Majesty’s Forces, or of any, member of an Indian State 
Force so serving, and any other income accruing or arising withait British 
India.which is received ih or ‘brought, into British India. by any suh member 
while the Force to whi&h he belongs is serving withe His Majesty’s Fêrces,” 


” Amendment of section.4-Aj. 


‘Act BI of 1922. 44 -In clause (a) o&sgction 4-A of the said Act,— 
é ; 


~ 
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` (a) to sub-clause’ (iii) the word “or” shall be added į and: 

(b) after sub-clause (ii) the following sub-clause shall be added, seit: ae 

“(w) is in British India for any time in that year and the Income-tax 
Officer is satisfied that such individulal having arrived in British India during 
that year is likely to remain in Bans India for not less than three years from 
the date of his arrival: : i 


‘Amendment of section 5. To a (2) of section 5-A of the said 
5-A, Act XI. of 1922.. . Act the following proviso shall be fadded,. namely :— 
“Provided that the Tribunal shall not be deemed to be invalidly consti- 

tuted merely by reason of a ey inequality caused by the death, retire- 
ment or removal of any member” 


t ti í ; ; 
Pere r anon 10; 6. In section 10 of the said Act,— ° 


e (a) in sub-section (2), in clause (b) of the proviso to clause (vi), after 
the words “owing to the profits or gains chargeable being less than the allow- 
ance,” ‘the following shall be inserted, namely :— f 

“then, subject to the provisions of clause (a) of the proviso to sub-sec-— 
tion (2) of section 24.” | 

` (b) in sub-section (5),— - i < 

| (i) for clauses (b) and, (c) the following clause shall be substituted, 
dama — 

“(b)_ in the case of assets acquired before the previous year the actual 
cost to the assessee less all depreciation actually allowed to him under this Act, 
ot any Act repealed thereby, or under executive orders issued ‘when the Indian 
Income-tax Act, 1886, was in force:” 


(ii) in the first proviso, for ihe words, brackets and letters ¢ ‘clauses (a); 
(b) and (c)” the words, brackets land letters “clauses (a) and (b)” shall be 
substituted ; A 
(iii) the second proviso shall be omitted. 


Amendment of section 12, 7. To section 12 of the said- Act the following 
Act XI of 1922. sub-section shall be added, namely :— 

“(4) Where an assessee lets on hire ma DRY; plant or furniture belong- 
ing to him and also buildings, and the letting of the buildings is inseparable 
from the letting of the said machinery, plant or furniture, he shall be entitled. 
to allowances in accordance with the ‘provisions of clauses (iv), (v) and (vi) 
of sub-section (2) of section 10 in respect of such buildings.” 

oe a section 14 | 9. In sub-section (2) of: section 16 of the said 
Act XI of 1 * Act-— 

(ay to ae ( b) the word “or” shall be added, and 

(b) -after clause (b) the following clause shall be added, namely : — 

“(c) in respect of any income, profits or gains accruing or arising to him 
within an Indian State, unless such income, profits or gains are received, or 
deemed, to be received in or are brought into British India in the previous year 
by or on behalf of the assessee, or are assessable under section 42. 


Amendment of section 16, 9.. In sub-section (2) of. section 16 of the said 
Act XI of 1922, Act,— 

(a) for the words beginning with ‘ aad shall be increased by fhe amount 
of incom T and ending with “deemed to hAve been paid, credited or distri- 
buted” following words. shall be substituted, namely :— : 

‘.: “nd shall be increased to stich amount as would if income-tax (but not 
super-tax) fat the rate. applicable to the total income of a.company for the finan- 


cial year in which the diwdend is -paid, credited er distributed or deemed to 
e 


e 
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have been . paid, credited or distributed, were deducted: therefrom, be equal to 
4He amount of the dividend: ; a 


; . (b) in the proviso, fot the words “the income-tax to be added” the words 
“the increase to be made” shall be substituted. 
Pe ga section 17, © 10, In‘section ‘17 of the said Act,— 
‘ (la) in sub- section (1), after the words “a subject of a State in India or 
Burma”, the words “or a native of a Tribal Area”, shall be inserted ; 
. (b) after sub-section (2) the following sub-section shall be added, name- 
dy :— < l : 

“(3) Where there is included in the total income of any lassessee any 
income exempted from tax under clause (c) of sub-section (2) of section 14, 
the super-tax payable by the assessee, shall be an amount bearing to the total 
amount of the super-tax which would have been payable on the total income bad 
no part of it been so exempted the same proportion as the total income less the* 
.portion so exempted bears to the total income. 

(4) Where any income exempted from tax under clause (c) of sub- 
section (2) of section 14 which has been taken into account under sub-section 
‘{2): or sub-section (3) of this section as part of the total income of an assessee _ 
for the purpose of determining the income-tax super-tax payable by him is in 
a subsequent year brought into or received in British India by the assessee and 
becomes chargeable’ with tax accordingly, the tax including super-tax payable 
by the assessee on his total income of that subsequent year shall be— 

: (a) the amount which bears to the total amount of the tax including super- 

‘tax which would have been payable on his total income as reduced by the 
amount of the income so brought into or received in British India had such 
‘reduced income been his total income the.same proportion as his total income 
bears to such reduced income, or 


(b) the amount which bears to the fotal amount of the tax including super- 
tax - which would have been payable on the amount of the income so. brought into 
‘or received in British ‘India had such income been his total income the same 
‘proportion as his, total income bears to the amount of the income so brought 
‘Into or received in British India, 


Piao is the greater.” 


i 

ore - In sub-settion (3-E) of section 18 of the said Act for the brackets and 

z words “(together with the amount of anyeincome-tax 
, penay section 18, payable by the company in respect thereof)” the brac- 
: 9 kets, words and figures “(increased in accordance 
“with, the provisions öf sub- section (2) of section 16)” shall be substituted, and 
for the brackets and words “(together ‘with the amount of such income-tax. as 
ca A the brackets and wordi A N as aforesaid)” shall be substi- 
tute te x 


, ` Amendment of section 23, . - 12. To section 23 Of the said Act the fllpwing 
Act XI of 1922. - . .. sub-section shall be added, namély :— 


“(6) Whenever the Income-tax Officer makes a determination in seas 
ance with the provisions of sub-sectipit (5), he. shall: notify to the firm by an 
order in writing the amount ‘of the total income on which tħe determination 
thas been. based’ and the apportionment thereof between the several partners”. 


Amendment of “section 2, 13. In sub-section. (2) of section 24 ofNhe said 
Act XI “of 1922. AG sAdc, Sadka . 4 >. 


os 


e ly— e e` on KI 
e d 


(a) before. i first proviso ny followiig proviso shall be inserted, 1 name- * 
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“Provided that—. | 

(a) where depreciation allowance is, under clause’ (b) of the savant 
clause (vi) .of sub-section (2) of section 10, also to be carried forward, effect 
shall first be given to the provisions of this sub-section Ngah 

(b) in the first proviso, for the words “Provided that” the brackets and 
letter “(b)” shall be substituted ; 

(c) in the second proviso, for’ the words “Provided further that” the 
brackets and letter “(c)” shall be substituted ; 

(d) for the third proviso the following shall be substituted, namely :— 

“(d) where a change has occurred in the constitution of a firm, nothing 
in this section shall be deemed to entitle the firm to have set off much of the 
loss proportionate to the share of a retired or deceased partner computed in 
accordance with the provisions of clause (b) of sub-section (1) of section 1@as 
e exceeds his share of profits, if any, of the previous year in the firm or to entitle 
* any partner to the benefit of any portion of the said loss which is not apportion- 
able to him under the said clause (b), and where any person carrying on any 
business, profession or vocation has been succeeded in such capacity by another 
person, otherwise than by inheritance, nothing in this section shall be deemed 
to entitle any person other than the person incurring the loss to have it set off 
‘against his income, profits or gains”. 
` Amendment of section 25, 14. To sub-section (4) of section 25 of the adie 
Act XI of 1922. Act the following proviso shall be added, namely :— 

“Provided that sub- -sections (3) and (4) shall not apply— 
: (a) to super-tax except where the income, profits and gains of the tists 
ness, profession or vocation were assessed to " super-tax for the first time either 
for the year beginning on the 1st day of anay 1920, or for the year beginning 
on the 1st day of April, 1921; 


(b) to a business, profession or. vocation on ayaa income-tax was at any 
time charged in the hands of a „company under the Indian Income-tax Act, 
1886, or on which income-tax would have been charged..in the hands of a com- 
pany for the assessment year ending on the 31st day. of March, 1918, if the 
company having been in existence in that year had also: been in existence in the 
year ending on the 31st day of March, 1917.” | 

15. In sub-section’ (2) of section 30 of the said 
Oo of section.30, | Act, after the words “objected to” the Kaleyang shall 
ct XT of 1922 be 
e inserted, namely : 


“or of the order in writing ‘notifying thé amount of total income on 
‘which the determination under sub-section’ (5) of section 23 was. based and the 
apportionment’ thereof betweén the several partners or.of the loss es alee under 
section 24” . : tee 
aoe es section al; 16. In section 31 of the said Act,— 

e (a) in clause (a) ae sub-section (3), the words: beginning with “and, in 
be case of an assessment” and ending: way ‘any member of the association”, 
shal be omitted; ; 


(b) after absah (3) the “allowing. sub- -sections . shall ‘be added, 
namely — 


KA) Where as the result of an appeaf any change is Gnade în the assess- 
ment of a firmi or association of persons or a new, assessment of a firm or asso- 
chatior? of persons is ordered to be ‘made, the Appellate Assistant Commissioner 

- -may authorise thé Income-tax Officer to amend accordingly any assessment made 
on any partner of the firmer any member of the association. é 
. 
% a 


. 
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(5) The Appellate Assistant Commissioner shall, on the conclusion of 
fhe appeal, communicate the orders passed by him to the assessee and to the 
Commissioner.” | . 
Pin e section 33, 17. In section 33 of.the sid Ace 

(a) in sub-section (1), for the words “on which he is served with notice 


: of such order” the words “on which such order i is communicated to him” shall 
be substituted ; 


(b) in sub-section (2), for the words Mat any time before the expiry of 
sixty days from the date of the ordér” the words “within sixty days of the 


date on which the order is communicated to the Commissioner by the Appellate 
Assistant Commissioner” shall be substituted ; 


. (e) after sub-section (2) the following ` sub- section shall be inserted, 
namely : — 

“(2-A) The Tribunal may admit an appeal after the expiry of the en 
days referred to in sub-sections (1) and (2) if it is satisfied that there was 
sufficient cause for not presenting it within that period”. 


Insertion of new section 18. After section 33 of the said Act the follow- 
33-A. in Act XI of 1922. ing section.shall be inserted, namely :— 


. “33-A. (1) The Commissioner may of his own motion call for the record 

of any proceeding under this Act in which an order. 

c a Rae e by has been passed by any authority subordinate to him 

and may make such. inquiry or cause such inquiry 

to be made ahd subject to the provisions of this Act, may pass such order there- 
on, not being an order prejudicial to.the assessee, as he thinks fit: 


Provided that the Commissioner shall not revise any order under this 
saeh on if— 


(la) where ani appeal against the -order lies to the Appellate Assistant 
‘Commissioner or to the Appellate Tribunal, the time: within which such appeal 
may be made has not expired, or 

(b) the order is pending on an appeal before the Appellate Assistant 


-Commissioner or has been miade the- subject : sof an appe to the Appellate 
‘Tribunal, or : 


(c) the order has been made more than one PA 


(2) The Commissioner may, on application by an assessee for’ revision 
of an order under this Act passed by any authority subordinat® to the Com- 
missioner, made within one year from the date of the order, call for the record 
of the proceeding in which such order was passed, and on receipt of the record 
_may make such inquiry or. cause such inquiry to be made, and, subject to the 


provisions of this Act, may pass such order thereon, not being an order prejudi- 
cial to the assessée, as he thinks fit: 


Provided that the Commissioner shall net revise any order under this 
- sub-section ik e 


(a) where an appeal against the order ts to the Appellate Assistant 
Commissioner’or to the Appellate slribimal but has not been made, the time 
within which such appeal may be made has not expired, oy, in the case of an 
appeal tothe Appellate tribunal; the assessee has not waived his right of appeal, or 


(b) where ‘an appeal against the order has been made to the Appellate 


Assistant Commissioner, the appeal is pending beroe the Appellate Assistant 
Commissioner, or e e , 

(c) the order has been made the subject « of an appeal to the Appellate 
Tribunal: 
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‘Provided further that an order by the Commissioner déclining to interfere - 
‘shall be deemed not to be an order prejudicial to the assessee. : 


(3) Every application by an assessee under sub-section (2) shall. be 
accompanied by a fee of twenty-five rupees”. . 


Amendment of section 34, | 197 To sub-section (2) of section 34 of the 
Act XI of 1922. said Act the following proviso shall be added, 
namely :— 
“Provided that nothing contained in this sub-section shall apply to a re- 
assessment made in pursuance of an order under section 31, section 33, sec- 
tion 66, or section 66-A”. 


ree sectionis 20. In sub-section (1) of section 35 of the said 


Act XI of 1922. Act, for the word and figure “section 33” the word, 
a figure and letter “section 33-A” shall be substituted. 
e Substitution of new sec- 21. For section 40 of the said Act the following 


tion for section 40, Act XI 
‘of 1922. © 
“40, (1) Where the guardian or trustee of any person being a minor, 
f lunatic or idiot (all of which persons are herein- 
Guardians, . trustees and after in this sub-section included in the term 
agents. i . “beneficiary” is entitled to receive on behalf 
of such beneficiary, or is in receipt on behalf of 
such beneficiary of, any income, profits or gains chargeable under this Act, the 
tax shall be levied upon and recoverable from such guardian or trustee, as the 
case may be, -in like manner and to the same amount as it would, be leviable 
upon and recoverable from any such beneficiary if of full age or sound mind 
and in direct receipt of such income, ‘profits or gains, and all the provisions of 
this Act shall apply accordingly. 
(2) Where the trustee or agent of any person not resident in British 
India and not being a minor, lunatic or idiot .(such person being hereinafter 
in this sub-section referred to as a beneficiary) is entitled to receive on behalf 
‘of such beneficiary, or is in receipt on behalf of such beneficiary of, any:..income, 
profits or gains chargeable under this Act, the tax, if not levied on the 
beneficiary direct, may be levied ‘upon and recovered from such trustee or 
agent, as the case may be, in like manner and to the same amount as it would 
be leviable upon and recoverable from the beneficiary if in direct receipt of 
‘such income, profits or gains, and all the provisions of this Act shall apply 
‘accordingly .’” a 
22. In sub-section (1) of section 41 of the said Act; for the words “appointed 
| : under a duly executed trust deed” the words “appoint- 
Amendment of section 45, ed under a trust declared by a duly executed instru- 


section shall be substituted, namely :— 


“Act XI of 1922, ment in writing’ whether testamentary or otherwise” 
_ shall be substituted. 
_ Amendment of section 46, *23. In section 45 of the said Act, the words 
Act XI ef 1922. and figure “or section 32” shall be omitted. 
Amendment of section ES ; 
46; Act XI of 1922. 24. In section 46 of the said Act— 


(a) in the proviso to sub-section (2), the words “in respect of the attach- 
.ment and sale of Aebts due to the assessee” and the words “in respect of the 
attachment and sale of debts due to a judgmegt-debtor” shall be onfitted ; 


(b)bto sub-section (7) the following proviso shall be added, namely — 


. “Feovided that where the sum pafable is allowed to be paid by instal- 
ments the period of one year herein referred to shall. be reckoned from the date 


“on which the last of such instglments was due.” a 


t hi ; : . 
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ti Anaa OB Ag. 25. For section 49-B of the said Act the-follow- 
XT of ‘1922. ing section shall be substituted, namely :— 


“49-B. Where any dividend has been paid, credited or distributed or 
is deemed to have been paid, credited or distributed to 
_Income-tax on company’s any of the persons specified in section 3 who is a share- 
dividend deemed to have jae; of a company which is assessed to income-tax 
been paid by shareholder. 3 oe fe 
f in British India or elsewhere, such person shall be 
deemed in respect of such dividend himself to have paid income-tax (exclusive 
of super-tax at the rate applicable to the total income of a company for the finan- 
cial year in which the dividend has been paid, credited or distributed or is deemed to 
have been paid, credited or distributed on so much of the dividend as bears to the 
whole the same proportion as the amount of income on which the company is liable 
tọ pay income-tax bears to the whole income of the company.” 
on ae P 26. For sub-section (1) of section 49-C of he 
mendment of section : A 5 : oes 
ac, Ket XI of 1922. | eg E sub-section shall be substitut 
“(1) Where any ‘dividend hasbeen paid, credited or distributed or is 
. deemed to have been paid, credited or distributed to a 
Relief granted to a com- shareholder of a company which has obtained the 
pany to be deemed relief A é : 
granted to shareholder. relief ‘referred to in section 49 or granted under sec- 
7 .tion 49-A or under the India and Burma (Income-tax-. 
Relief Order, 1936, the shareholders shall be deemed in respect of such dividend 
himself to have obtained such relief at the rate at which such relief has been 
granted in respect of income-tax only ‘to the company for the financial year 
preceding the year in which the dividend was paid, credited or distributed or 
is.deemed to have been paid, credited or distributed.” 


ie eve ao AGE ce 27. To section 49-D of the said Act the follow- 
19; 


22. ing Explanation shall be added, namely :— 


“Explanation.—The expression “Indian income-tax” in this section means ' 
oo and super-tax charged in accordance with the provisions of this ` 
ct”; | gi E ie 
28. In section 52 of the said Act, for the words, brackets and figures 
“or sub-section (2) of section 32” the words, brackets 
Amendment of section 52, and figures “or sub-section (3) of section 33” shall 
Act XI of 1922. | be substituted. l 
29. In clause (/) of sub-section (3) of section 54 of the s&id Act, for 
. f _ the words “to a Returning Officer” the words “to any 
Pere aes section 54, ` person charged by law with the duty of inquiring into 
i the qualifications of electors” shall be substituted. 
30. In sub-section (1) of section 58 of the said Act, for the words, brackets 
i and figures “sub-section (2) of section 14” the words; 
Pe aa section 58, brackets, letters and figyres “clauses (a) and (b) of 
: sub-section (2) of section 14” shall be substituted. 
31. In clause (d) of. sub-section (1) of section 58 C of the said Act, for 
Amendment of section the words “from the trustees’ the words “by the 
58C, Act XI of 1922, trustees” ghfall be substituted. 
g 6 
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‘THE EXCESS PROFITS. TAX (SECOND. AMENDMENT) ACT, 1941, 


gen Acr No. XXIV oF 1941. 
A [26th N ember 1941. 
| E Act further ‘to amend the Excess Profits Tax Act, 1940. 
Wue_nreas it is expedient further to amend the Excess Profits Tax Act, 1940, 
for the purposes’ hereinafter appearing ; 
` It is hereby enacted as follows :— 


Short- title and com- 1. (1) This Act may be called Tue Excess 
mencement, Prorirs Tax (SECOND AMENDMENT) Act, 1941. 

l (2) It shall come into force at once; but effect shall not be. given to the 
amendment hereby: made in the Excess Profits Tax Act, 1940, by section 3 in the 
malsing of any assessment. under that Act in respect of any chargeable accounting 
Period which is a “previous year”. for an assessment under the Indian Income-tax 
Act, 1922, for any year before the year ending on the 31st day of March, 1943. 


i 2, In. sub-section: (2) of section 4 o fthe Excess Profits Tax Act, 1940 
(hereinafter referred to as the said Act), for the 
Angine of section 4, words beginning with “ ‘and as if the excess of profits” 
j ° and ending with “the whole chargeable accounting 
Penn the following shall be. substituted, namely :— : 
. “and as if the. excess of. profits of that separate chargeable accounting . 
period were an apportioned part of the excess of -profits arising in the whole 
period determined i in accordance with the provisions of section 7A”, . 


3. Iri section 5 of the said Act, after the cont 


Amendment of section 5, th follow h ll b dd d, ` 
proviso e 0110 ing proviso sha e aade 
Act. XV of 1940.. .- namely :— 


s “Provided further -that this Act shall not apply to any business the whole. 
of the profits of which accrue or arise in an Indian State; and where the profits 
ofa part of a business accrue or arise in an Indian State, such part shall, for - 
“the purposes of this provision, be deemeed to be a separate business the whole 
of the profits of which accrue or arise in an Indian State, and the other part of 
the business: shall, for all tHe purposes of this Act, be deemed to be a separate 

business:” - 
-Insertion of new Feci i 4. ‘After. section 7 of the said Act the following , 
7-A in Act a of 1940, section shall be inserted, namely:— j 


7 “A. “w In the case of a chargeable accounting period such as is 
‘referred to in sub-section’ (2) of section: 4; the excess 
Special provision ‘for’. of profits of each of the separate chargeable account-". 
Sa lee ioe ing periods into which the whole chargeable period 
Pad Dariy e the end of iS deemed to be divided for the purposes of: that 
March, 1941. _ sub-section, shall be determined in accordance with 
the wprovisions of :sub- sections (2), (3) and (4), and- 
in those,sub- sections— 
` (a): references to the -whole period, the.first part of the period, and: the 
second: part: of the period shall be constryed, respectively, as reférences to the, 
whole of the chargeable accounting. period deemed to be divided, so much thereof ` 
as falls before the tnd of March, 1941, and so much thereof as falls after the said 
end of March; ® 
(bP “excess profits’ means the Amanat by which the profits for any 
period exceed the standard profits for that period. : 
. ` (2) The profits or loss of, and the standard profits for, the whole patie 
shall be computed first Stat basis that rule 5-A of the First Schedule and 
rule 2-A of the Second edule do not apply to the period, and secondly ôn the 


ko et 
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‘basis that the said rules do apply to the period, and-it shall then be ascertained, 
-On each basis, whether there are excess profits or a deficiency of profits for the 
_ whole period,. and, if so, what is the amount thereof. te 
. (3) There shall be deemed to be for the first part of the period excess 
- profits or a.deficiency of profits, as the case may: be, equal to an apportioned part 
of the excess profits or deficiency of profits ascertained under sub-section (2) 
on the first basis mentioned therein, and there shall be deemed to be’ for the 
second part of the period excess profits or a deficiency of profits, as the case may 
be, equal to an apportioned part of the excess’ profits ‘or -deficiency -of profits 
„ascertained under sub-section (2)-on the second basis mentioned therein; and, 
“for the purpose of giving relief for deficiencies of profits under section 7, the 
-first part of. the period and the second part of the period shall each be- treated 
es if it were a separate chargeable accounting period. | , i a Aia 
T (4) Any apportionment required to be made by sub-section (3) shall be 
.made by- reference to the number of months and fractions of months in each 
“of the parts of the whole period.’ : 


: Substitution of new sec- 5. For section’ 10 of the said Act the following 


ae pe section 10, Act XV section shall be substituted, namely :— 


“10, (1) In- computing profits for the purposes of this Act no deduction 
shall be made in respect of any transaction or operation 
oe of any nature if and so far as it appears that the 
‘transaction or operation has artificially reduced or would. artificially reduce 
the profits. f 
; (2) If the Excess Profits Tax Officer is satisfied that any person, has 
‘entered into or carried out any transaction or operation by which thé profits have 
‘been or would be artificially reduced, he may, with the previous approval of the 
Inspecting Assistant Commissioner, diréct that such person ‘shall pay, in addition 
_to any excess profits tax for which he is or, but for such transaction or operation, 
would be liable, a penalty not exceeding the tax evaded or sotight to be évaded.” 
` Insertion of new section 6. After section 10 of the said Act the following: 
-10-A in Act XV of 1940. - section shall be inserted, namely :— PT gt e, 
“10-A. (1) Where the Excess Profits Tax Officer is of opinion that the 
Ae KA ` main purpose for which any transaction or transactions 
3 e e e was or were effected [whether before or after the 
excess profits tax. - Yato passing of the Excess Profits Tax (Second Amend- 
o ee “ment) Act, 1941] was the avoidance or reduction -of 
“liability to excess profits tax, he may, with the previous approval of the Inspecting 
-Assistant ` Commissioner, make such adjustments as: respects liability to excess. 
profits tax as he considers appropriate so as to counteract the avoidance or 
¿reduction of liability to excess profits tax which would otherwise be effected by 
-the transaction or transactions. S RA S Me age RE aa 
(2) Without prejudice to the’ generality of the powers conferred by 
„sub-section (1); the powers conferred thereby eytend— . : 
>  (@)- to the charging with excess profits tax of persons who but, for the 
adjustments would not be chargeable with any tax or would not be chargeable 
to the same extent; l owes carer 
(b) to the charging of a greater amount of tax than would be chargeable 
but for the adjustments. ` aan i an MA 
(3) Any person aggrieved by a decision of the Excess Profits Tax Officer 
aes a section may appeal in.the prescribed time and'manner to th®*Appellate 
ribanal.” a eee ae, 


Artificial transactions, 


per a As ae -© 7. In sub-section (3). of ‘section 26 of the*said 
as ec f T 40 section . Act, after clause (c) ‘the following word and clausé 
ian you “shall be inserted, namel ft) 7 co o oue Ne 


r 
Q -9 
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- (d) in the case of any business:which includes the winning of any mineral 
‘ ¢ineluding mineral oil) the winning òf which is of exceptional importance for 
` the prosecution of the present war;'an increase in the output of the mineral which, 
>was’ essential in the national interest and which has had the effect of shortening 
~the period during which but for such increased wartime output the source of the 
“mineral - might have been expected to be exhausted ;”. 


ee amm a n 8. In Schedule I to the said Act, — 
(a) after rule 5 the following rule shall be inserted, namely:— 


‘5-A. (1) In computing for any chargeable accounting period ending 
„after the end of March, 1941, and in relation thereto for the standard period, if 
any, the profits of a business other than a business to which sub-rule (2) of 
rule 4 of this Schedule applies, or the profits of a part of a business other thn 
a part of a business to which sub-rule (2-A) of the said rule applies, no deduction 
«hall be made in respect of interest on borrowed money or in respect of any’ other 
consideration given for the use of borrowed money: 

Provided that, as respects any such chargeable accounting period which 
commences before the said:end 6f March, the application of this rule shall be 
subject to the provisions of section 7-A of this Act: ; 

Provided further that this rule.shall not apply to the computation of profits 
-of any business for any chargeable accounting period the standard profits for 
which .are ascertained by reference to the minimum amount specified in 
sub-section (4) of section 6 of this Act: 


‘Provided further that where a direction has been given by a Board of 
„Referees under sub-section (3) of section 6, or by the Central Board of Revenue 
under sub-section (1) of section 26 of this Act, that the.standard profits shall be 
computed.as if the profits during the standard period were such greater amount 
as-it thinks just, such amount shall be increased by the amount of the interest on 
«Or. other consideration for the borrowed money during the standard ‘period. 

(2) In this rule and in rule 2-A of the Second Schedule “borrowed 
money” means borrowed money which,:apart from the provisions of the said 
rule .2-A, would have been deductible in computing capital.’; 

(b) after rule 11 the following rule shall be added, namely :— 

“12. (1) In computing the profits of any chargeable accounting period 
-no deduction ‘shall be allowed in respect of expenses in excess of the amount . 
which the Excess Profits Tax Officer considers reasonable and necessary having 
‘regard to thé requirements of the business and, in the case of directors’ fees: or 
other payments for ‘services, to the actual:services rendered by the person 
-concerned : . 

Provided that no disallowance under this rule shall be made by the Excess 
Profits Tax Officer unless he has obtained the prior authority of the Commissioner 
of Excess Profits Tax. ; 

(2) Any person who ig dissatisfied with the decision of the Excess Profits 
Tax Officer under this. rule may appeal in the prescribed time and manner to the 
Appellate Tribunal.” i 


ae irae ere ae aus 9. In Schedule II to the said Act,— 


(a) after rule 2 the following rule shall be inserted, namely:— 
i “2-A. In computing for any chargeable accounting period effding after 
the end o§ March, 1941, and in relation thereto for the standard period, if any, 
the average capital of a business other-éhan a businesg to which sub-rule (2) 
of fule 4 of the First. Schedule applies, or the average capital of a part of a 
‘business other than a part of.a business to which sub-rule (2-A) of the said rule 


applies, no deduction shall b€made in respect of borrowed money: š 
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. Provided that, as respects any such chargeable accounting period which 
commences before the said end of March,. the application of this rule shall be 
subject to the provisions of section. 7-A of this Act: 7 
Provided - further that the same deduction shall be made in respect of 
accruing liabilities for interest as would have been made if this rule had not 


been enacted.” ; : | 4 
(b) in rule 6, for the words “second proviso” the-words “second or third 


proviso” ‘shall be substituted. 


THE RAILWAYS (LOCAL AUTHORITIES’ TAXATION) ACT, 1941. 


Act No. XXV or 1941. 7 230 
° ; [26th November, 1941. 


An Act to regulate the extent to which railway property shall-be lable to taxaltign 
imposed by an authority within a Province. e 


Wuereas it is expedient to regulate the extent to which property vested in 
His Majesty for the purposes of the Central Government, being property of a 
railway, shall be liable to taxation imposed by an authority within a Province ; 

It is hereby enacted as follows :— 
, (1) This Act may be called Toe RAILWAYS 
(Loca, Autuorities’ Taxation) Act, 1941. 


(2) It extends to the whole of British India. 
Definitions, 2. In this Act,— 


(a) “local authority’ means a local authority as defined in the General 
Clauses. Act, 1897, and includes any authority legally entitled to or entrusted with 
the control or management of.any fund for the maintenance of watchmen or for 
the conservancy of a river; 

(b) “railway administration” has the meaning assigned to the expression 
in clause (6) of section 3 of the Indian Railways Act, 1890. 

3. (1) In respect of property vested in His Majesty for the purposes of 

the Central Government, being property of a railway, 

Liability of railways to a railway administration shall be liable to pay any 

ooo by local authori- tax jin aid of the funds of any local avithority, if the 

ies, - Central Government, by notification iù the Official 
Gazette, declares it to be so liable. is 

(2) While a notification , under sub-section (1) is in force, the railway 
administration shall be liable to pay to the local authority either the tax mentioned 
in the notification or in lieu thereof such sum, if any, as a person appointed in 
this behalf by the Central Government may, having regard to the services 
rendered to the railway and all the-relevant circumstances of the case, from time 
to time determine to be fair and reasonable. The person so appointed shall be a 
-person who is or has been a Judge of a High Court or a District Judge. 

4. The Central Government may, by-notifieation in the official Gazette, 

ncn tt at ns revoke or vary any notification issued under clauge (1) 
ji Modification of existing of section 135 of the Indian Railways Act, 1890; and 

iability to taxation. 4 7 ae Santas icc 
where a notification is so revoked any liability arising 
- out of the notification to pay any tax {o°any local authority shall cease, and where 
a notification is so varied the liability arising out of the notificatién shall be varied 
accordingly. è. 2 o + _ 

5. Nothing in this Act shall be construed as debarring any @railway 
administration, administering a railway from entering 
ice “ into a contract with any locdi authority for the®suppiy 
of water or light or for the scavenging of railway premises, or for any other 
- service gvhich the local authority may be rendering or fe prepared to render within 
any part ef the local area under its control. 


Short title and extent, 


Saving: 
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THE INDIAN COMPARTES (AMENDMENT) A ACT; 1941. 


Act No. XXVI oF 1941. 
[26th November, 1941. 
An Act further to anena i I ndian Companies Act, 1913. 
p Wuereas it is expedient further to amend the Indian alah ane; Act, 1913, 
for the purposes hereinafter appearing ; 
It is hereby enacted as follows — - : 
1. This Act may’ be called Tue JADIAN 


Short title. ` COMPANIES“ (AMENDMENT) Acr, 1941. 


- Amendment of section “2. “In section. 104 of the Indian Companies Act, 
* 104, Act VII of 1913. 1913 (hereinafter referred to as the said Act), 
te- (a) after sub-section (2), the following sub- section ‘shall be inserted, 
` namely: — 


“(2-A) If the registrar is satisfied that in the circumstances of any parti- 
cular case the period of one month specified in sub-sections (1) and (2) for 
compliance with the requirements of this section is inadequate, he may extend 
that period as he thinks fit, and, if he does so, the provisions of sub-sections (1) 

“and (2) shall have effect in that particular case as if for the said period, of one 
month the extended period allowed by the registrar were substituted.” ; 

(b) in the proviso to sub-section (3), for the words ‘ ‘within one month 
after the allotment” the words, brackets and figures “within the time specified 
„in sub-sections (1) and (2)”. shall be substituted. 

3. In sub-section (2) of section. 282-B of the said Act, for the words “shall 
NE E is be invested, and shall be invested only” ka words 
mendment of section “shall be either deposited in a Post Office Savings 
298 By Bet VIT o£ 1913. Bank account or an shall be .substituted, Er 
for the words “which are not so invested shall be” the words “which are not so 
deposited or invested shall be so deposited or” shall be substituted. * > : 


THE TRADE MARKS (AMENDMENT) ACT, 1941. 


| | Act No. XXVII oF 1941. 
of, et 4 [26th N avember, 1941. 
An Act tto ised the Trade Marks A ct,. 1940, 


| WHEREAS it is expedient to amend ae Trade Marks Act, 1940, for the 
purposes hereinafter appearing; 


It is hereby enacted as lupas 


1. This Act may i called Toe Trane MARKS; 
Short ttle, E, K AMENDMENT) Acr, 1941. 
2. In sub-section (1) of section 4 ofthe Trade 
h a Arifendinent o of section 4. Marks Act, 1940 a referred to as the said 
: f Act), — 


(a) for the words “Trade Mark Registry” the ds “T 

Registry” shall þe substituted; S eee E 
b) after ‘the words “all registered trade marks” the words “< 

entere in the Bombay register under Chapter IX” shall be inserted. 


. o e 3. In sub-section (1P of section 53 of the said 
Amendment of section: 53, . Act, after the words “to the Registrar” the words “or 


‘Act. v of 1940. . athe HORA Ena as the case (may be rete be e 


except those 


inserted. , 
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Substitution of new sec- 4, For section 63 of the said Act the following 


ng see Cae sections shall be substituted, namely :— 


“63. (1) For the purpose of facilitating the registration of trade marks 

in respect of textile goods there shall be established 

oo Ps Marks at Bombay a separate Trade Marks Registry (in this 

rene Act referred to as the Bombay Registry) and a 

separate Register of Trade Marks (in this Act referred to as the Bombay register) 

shall be kept thereat wherein shall be entered, in the manner provided by section 4, 

all registered trade marks which are under the provisions of this Chapter to be 
registered by the Bombay Registrar. 


(2) Subject to the superintendence and direction of the Central Govern- 
ment, the Bombay register shall be kept únder the control and management of an 
officer appointed by the Central Government who shall be called the Registrar 
of Textile Trade Marks at Bombay (in this Act referred to as the Bombay 
Registrar). 

(3) In all proceedings under this Act in relation to trade marks, appli- 
cations for the registration of which lie under the provisions of this Chapter to 
the Bombay Registrar, the Bombay Registrar shall exercise and discharge the 
powers and functions of the Registrar to the exclusion of the Registrar, and, in 
interpreting the provisions of this Act in relation to any such proceedings or any 
such trade marks, references, except in sub-sections (1) and (2) of section 4 
and this Chapter and section 85, to the Patent Office or the Trade Marks Registry 
shall be construed as references to the Bombay Registry, and references to the 
Registrar and to the register shall be construed as references to the Bombay 
Registrar and the Bombay register, respectively : 


Provided that the Central Government may, for the purpose of resolving 
a conflict or preventing an overlap of jurisdiction between the Registrar and the 
Bombay Registrar, direct by which of the two. any particular matter arising out 
of this Act or out of any proceeding thereunder shall be disposed of. 


63-A. (1) When the applicant for registration of a trade mark used or 
Jurisdiction of Bombay Proposed to be used in relation to textile goods is a 
Registrar and Registrar in person having his principal place of business situated 
respect of trade marks used in any one of the following Provinces, namely, Madras, 
in relation to textile goods. Bombay, the Punjab, the Central Provinces and Berar, > 
the North-West Frontier Province or Sind, the application shall lie only to the 
Bombay Registrar. ne 
(2) When once an application for registration of a trade mark used in 
relation to textile goods has been made to the Registrar or the Bombay Registrar, 
no subsequent change in the location of the principal place of business of the 
applicant shall divest the Registrar or the Bombay Registrar, as the case may be, 
of any of his powers or functions under this Act in relation to such trade mark.” 


ga an 5. For section 65 of the said Act the following 
éh section shall be substituted, namely :— ° 


of 1940. 
“65. (1) The Registrar shall supply a copy of 
Calcutta and Bombay every entry, in the register relating to trade marks 
Kanang etic’ Make registered in respect of textile goodseto the Bombay 
Lists, e Registrar, who shall maintain a permanent record of 
the copy so received which shall be called the @alcutta 
Textile Marks Record. 


(2) The Bombay “Registrar shall supply a copy: of every entry $n the 
Bombay register to the Registrar who shall maintain a permanent record of the 
* copy so%eceived which shall bë called the Bombay Textile Marks Record. 
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(3) Trade marks in respect of textile goods of which registration has been 
refused shall be entered by the Registrar and the Bombay Registrar in separate 
lists which shall be called the Calcutta Refused Textile Marks Lists, and the 
Bombay Refused Textile.Marks Lists, respectively; a copy of the Calcutta List 
shall be kept at the Bombay registry and a copy of the Bombay List at the Trade 
Marks Registry at the Patent Office as permanent records. f 

(4) The Textile Marks Records arid the Refused Textile Marks Lists 
shall at all convenient times be open to the inspection of the.public, subject to such 
conditions and restrictions as may be prescribed.” 


f 6. In sub-section (2) of section 66 of the said 
é pea oo section Act, for the words “or the Deputy” the words “and the 
KAGEN 0 2i Bombay” shall þe substituted, 


7. In section 69 of the said Act, after the ward 


mendment of section “Repi ” ce : se] 9 . 
oe ‘Act V of 1940. Registrar” the words “or the Bombay Registrar” shall 
be inserted. 


genes | 8. In sub-section (1) of section 75 of the said 
mendment of section Act, for the words “proof of production” the words 
75, Act V of 1940, e DEET ; 
proof or production” shall be substituted. 


Toga E f 9. In sub-section (1) of section’ 76 of the said 
76, Act V of 1940, to" Act, for the words “or Deputy” the words “or the 
í | Bombay” shall be substituted. 


Amendment of section 10. In sub-section (2) of section 84 of the said 
84; Act V of 1940, Act, — . 


l (a) in clause (e), for the word “Record” the word “Records” and for the 
word “List” the word “Lists” shall be substituted; l ‘ 
_ (b) in clause (g), the words and figures “or under section 63” shall be 
omitted; -> : l 
(e) after clause (q) the following clause shall be added, namely :— 
_“(r) make such Provisions as are necessary to ensure uniformity of.” 
practice between the Registrar. and the Bombay Registrar in all matters arising 
' out of the registration of trade marks in respect of: textile goods.” f 


MADRAS ACTS, 1941. 
THE MADRAS HACKNEY CARRIAGE (AMENDMENT) ACT, 1941. 


Act No. I or 1941. 


[4th January, 1941. 
An Act further to amend the Madras Hackney Carriage Act, 1911. 6 


“WHEREAS it is expedient further to amend the Madras Hackney Carriage 
Act, 1911, for the purpose hereinafter appearing ; 
AND WHEREAS the Governor of Madras has, by a Proclamation under 
section 93 of the Government of India Act, 1935, ‘assumed to himself all powers 
vested by or under the said Act in the Provincial Legislature ; 

Now, THEREFORE, in exercise of the powers so assumed to himself, the 
Governor is pleased to enact as follows :— 


1. This Act may be called Tue MADRAS 
HACKNEY CARRIAGE (AMENDMENT) Aor, 1941. 


f ; 2. After the proviso to section 6 of the Madras 
wa ree ea a 6 Hackney Carriage Act, 1911, the following further 
=` proviso shall be added, namely : — 

“ Provided further that the Commissioner shall have power to limit the 
number of vehicles of any description which may be registered annually, in 
which case no vehicle of that description shall be registered in any year in 
excess of the number so limited. ” 


Short title. 


THE MADRAS STATE AID TO INDUSTRIES (AMENDMENT) ACT, 
ee 1941. 


Aot No. I or 1941. are 


[15th January, 1941. 
An- Act further ‘to amend the Madras -State Aid to Industri ies Act, 1922. 
~Waernas ‘it is expedient further to amend the Madras State Aid to Indus- 
_ tries Act, 1922; for the purposes hereinafter appearing 
AND WHEREAS the Governor of Madras has, by a Prodano under sec- 
tion 93 of the Government of India Act, 1935, &Ssumed to himself all „powers 
vested by or under the said Act in the Provincial Legislature ; 
Now, THEREFORE, in exercise of the powers so assumed to himself, the 
Governor is pleased to enact as follows :— 


Short title 1. his Act may be called Tere Mapras STara 
“eo ` Alip! to INDUSTRIES (AMENDMENT) Acr, 1941. 


9. After section 17 of the Madras State Aid 


-Insextion of new section to Industries Act, 1922 (hereinafter referred to as 
IT-A dn, Madras Act. V óf 


1993. the said Act), the following. section shall be “inserted, 
' é namely :— : 
a i . =e 


v 


` 
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“17-A. (1) The Board of Revenue may, if so empowered by the Pro- 

AREE Gab. aka oe Agni aud panies a such conditiohs, 

: : restrictions an imitations, if any, as may 

antes PR be laid down by them, grant aid, in accord- 

ance with such rules as may be made under this 

Act for the purpose, to any cottage industry in one or more of the ways speci- 

fied in clause (a), clause (b), clause (c) or clause (f) of section 6 up to an 
amount or value not exceeding five hundred rupees in each case. ` 

(2) The decision of the Board of Revenue to grant or not to grant aid 
in any case under sub-section (1) shall not be called in question in any Court 
of law. 

(8) The powers conferred on the Provincial Government by section 12 
may also be exercised by the Board of Revenue in cases where aid is grand 
by the Board under sub-section (1). 

e (4) Nothing contained in sections 3 and 8, and save as otherwise may 
be prescribed by rules made under this Act, nothing contained in sections 9 
10, 11, 14, 14-A and 17 shall apply to any application for the grant of aid 
under sub-section (1) or to any case where aid is granted under that sub- 
section. ” 

Amendment, of section 19, 3. In sub-section (b) of section 19 of the said 
Madras Act V of 1923. Act— > 


(i) the word ‘‘and’’ at the end of clause (14) shall be omitted; and 
(ii) after clause (15), the following word and clause shall be inserted, 
namely :— i ` ; 
4 i “and 
(16) all matters connected with, or relating to, the grant of aid by the 
Board of Revenue under section 17-A, including all matters referred to in 
the foregoing clauses which are applicable to such grant. ” 


THE MADRAS ELECTRICITY DUTY (AMENDMENT) ACT, 1941. 


Acrt: No. III or 1941. 
` [8th February, 1941. 
An Act to amend the Madras Electricity Duty Act, 1939. 

WHEREAS it is expedient to amend the Madras Electricity Duty Act, 1939,. 
for the purposes hereinafter appearing ; 

AND WHEREAS the Governor, of Madras has, by a Proclamation under sec- 
tion 93 of the Government of India Act, 1935, assumed to himself all powers 
vested by or under the said Act in the Provincial Legislature ; 

Now, THEREFORE, in exercise of the powers so assumed to himself, the’ 
Governor is pleased to enat as follows :— 


1. This Act may be called Tas Mapras Erec- 
TRICITY Dury (AMENDMENT) Acr, 1941. 


2. (1) In sub-section (1) of sectién, 3 of the Madras Electricity Duty 
‘Amendment of Seetion 3, Act» 1939 (hereinafter referred to as the said Act), 
Madras Act V of 1939. ` after the words “all sales of energy’’sthe words 
N : and brackets ‘‘ (except sales to the Central 
Government for consumption by that Government or to the Federal Railway 
Authoréty or a railway esmpany operating a Federal Railway for consumption 
- in the construction, maintenance or operation of a Federal Railway)” shall 
be inserted. . oo | . 2 e 
e 


e 
Short title. 


y or 1941] Tae Mapras CHRISTIAN MARRIAGES VALIDATION Aor. 3. 


ged (2) To the same sub-section, the following Explanation shall be added, 
namely :— 

“ Explanation—The expression ‘‘Federal Railway’’ in this sub-section - 
shall have the meaning assigned to it in sub-section (2) of section 311 of the 
Government of India Act, 1935.” 

A 3. The said Act shall be read and construed 
ae to have retrospective ag if the amendments made by section, 2 had form- 
° ed part of the said Act from its commencement. 


THE MADRAS CITY MUNICIPAL (AMENDMENT) ACT, 1941. 


Act No. IV or 1941. 
° [12th February, 1941. 
An Act further to amend the Madras City Municipal Act, 1919. | 

Wurreas it is expedient further to amend the Madras City Municipal Act, 
1919, for the purpose hereinafter appearing ; 

AND WHEREAS the Governor of Madras has, by a Proclamation under sec- 
tion 93 of the Government of India Act, 1935, assumed to himself all powers 
vested by or under the said Act in the Provincial Legislature ; 

Now, THEREFORE, in exercise of the powers so assumed to himself, the 
Governor is pleased to enact as follows :— 

1. This Act may be called Taz Mapras City 

MUNICIPAL (AMENDMENT) Act, 1941. 
2. In sub-section (2) of section 52 of the Madras City Municipal Act, 
1919 (hereinafter referred to as the said Act), the 
word ‘‘or’’ occurring at the end of clause (e) shall 
be omitted, and after clause (f), the following word 
and clause shall be added, namely :— 


Short title. 


Amendment of section 52, 
Madras Act IV of 1919. 


“or 
(g) in arrears of any kind due by him (otherwise than in a fiduciary 
capacity) to the corporation up to and inclusive of the previous year, in res- 
pect of which a bill, notice or direction has been duly served upon him and 

the time, if any, specified therein for payment has expired. ” 
f 3. In sub-section (1) of section 58 of the said 
‘ie ete ean 53, Act, the word “or” occurring at the end of clause 
ai (R) shall be omitted, and after clause (A) the follow- 

4 ing clause shall be inserted, namely s-e 

: “ (hh) fails to pay arrears of any kind due by him (otherwise than in 
a fiduciary capacity) to the corporation, within three months after a bill, notice 
or direction has been served upon him under this Act, or where in the case of 
any arrear this Act does not require the service of any bill, notice or direction, 
. Within three months after a notice requiring payment of the arrear (which 
notice it shall be the duty of the commissioner to serve at the earliest possible 


date) has been duly served upon him by the commissioner; or”, 
* 





THE MADRAS CHRISTIAN MARRIAGES VALIDATION ACT, 1941. 


Act No. V or 1941. ° 
e [7th February, 1941, 


_ An Act to validate certain marriages solemnized by Mr. Chinnamaildla Aaron 
of the Telugu Churgh Council of the South India United Church, London 
Missionary Society, in the district of Anantapur. : 

WHEREAS a licence was granted by the Goyernment of Madras on the i 
23rd fay of August, 1935, to Mr. Chinnamallela Aaron of the Telugu Church 
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Council of the South India United Church, London Missionary Society, in the 
district of Anantapur, to grant certificates of marriage between Indian Christians 
“under section 9 of the Indian Christian Marriage Act, 1872; 

AND Wauerzas the said licence was revoked by the said Government with 
effect on and from the 30th day of April, 1938; 

AND Wuereas after the date of the said revocation the said Mr. Chinna- 
mallela Aaron continued to solemnize marriages and to grant certificates of 
marriage up to and including the 19th day of August, 1940, as if the said licence 
had not been revoked ; 

AND WHEREAS it is doubtful whether the marriages so solemnized and 
the certificates so granted and the other acts done by the said Mr. Chinnamallela 
Aaron on and from the 30th day of April, 1938, up to and including the 19th 
day of August, 1940, are valid in law; ° 

e AND Wauereas there is no reason to doubt that the parties to the said 
marriages believed in good faith that the said Mr. Chinnamallela Aaron was 
legally entitled to solemnize marriages and to grant certificates of marriage 
between the said dates; 

AND WHEREAS it is expedient that all such marriages and all certificates 
of marriage granted and all other acts relating to such marriages or certificates 
done by the said Mr. Chinnamallela Aaron should be validated; 

AND WHEREAS the Governor of Madras has, by a Proclamation under 
section Y3 of the Governm nt of India Act, 1935, assumed to himself all powers 
vested by or under the said Act in the Provincial Legislature; 

Now, THEREFORE, in exercise of the powers so assumed to himself, the 
Governor is pleased to enact as follows:— 


7 1. This Act may be called Taz Mapras Cars- 
Short title. TIAN MARRIAGES VALIDATION Act, 1941. 


2. All marriages solemnized, all certificates granted and all acts done by 

oo _ the said Mr. Chinnamallela Aaron on and from the 

. Va abon „of certain 30th day of April, 1038, up to and including the 19th 

APEA aaa ee day of August, 1940, which would be valid if the 

licence granted to him on the 23rd day of August, 

1935, had not been revoked, shall be deemed to be as valid as if he had held the 

licence under section 9 of the Indian Christian Marriage Act, 1872, on and from 

‘the 30th day of April, 1938, and up to and including the 19th day of August, 

1940 and no such marriage, certificate or act shall be deemed to be invalid by 
reason only ofthe fact that the said licence was revoked. 


3. Certificates of marriages validated by section 2 and register-books and 

Ye ot certified copies of trueand duly authenticated extracts 
Pagrus os ra oo therefrom deposited in compliance with the provisions 
riages. ; of the Indian Christian Marriage Act, 1872, shall, in 

i f so faras the register-books and extracts relate to such 
marriages, be received as evidence of such marriages as if such marriages had 
been duly solemnized under the said Act. 

e 


THE FACTORIES (MADRAS AMENDMENT) ACT, 1941. 


-—— 
5 Act No. VI or 1941. < 
à ° [9th February, 1941. 
An Act further io amend the Factories Act, 1934, in its application to, the 
. 9 ° Province of Madras. z g 


WuHereAs it is expedient further to amend the Factories Act, 1934, in 
its application to the Provific@ of Madras, for the purpose Hereinafter appepring ; 
e 


. 


4 . 
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AND WHEREAS the Governor of Madras has, by a Proclamation under 
section 93 of the Government of India Act, 1935, assumed to himself all powers 
vested by or under the said Act in the Provincial Legislature; 

Now, THEREFORE, in exercise of the powers so assumed to himSelf, the 
Governor is pleased to enact as follows:— 


| 1, This Act may be called THE Factories 
Short title. (MADRAS AMENDMENT) Act, 1941, 


, 2. For sub-section (1) of section 52 of the 
i a SEGHGn 52, Factories Act, 1934, the following sub-section shall bē 
ca 0 i substituted, namely :— 


“(1) A certifying surgeon shall, on the application of any young person 
OTẹhis parent or guardian accompanied by a document signed by the manager of 
a factory that such person will be employed therein if certified to be fit for work 
in a factory, or on the application of the manager of the factory in which amy 
young person wishes to work, examine such person and ascertain his fitness for® 
work in a factory.” 





THE MADRAS CITY MUNICIPAL (SECOND AMENDMENT) 
ACT, 1941. . 


Acrt No. VII or 1941. 
[26th February, 1941. 


An Aci further to amend the Madras City Municipal Act, 1919. 


WHEREAS it is expedient further to amend the Madras City Municipal 
Act, 1919, for the purposes hereinafter appearing ; 


AND WHEREAS the Governor of Madras has, by a Proclamation under 
section 93 of the Government of India Act, 1935, assumed to himself all powers 
vested by or under the said Act in the Provincial Legislature ; 


Now, THEREFORE, in exercise of the powers so assumed to himself, the 
Governor is pleased to enact as follows:— 


: 1. This Act may be called Taz Mapras City 

Short title. MUNICIPAL (SECOND AMENDMENT) Agr,.1941. 

2. Insub-section (1) of section 282 of the Madras City Municipal Act, 
ate tee Mer ee Sorter referred to as the said Act), for 
mendment 0 yro the words “shall, in the first month of every year, or 
282, Madras Act IV of 1919. i the case of a place to be newly opened, within one 
month before the opening of such place, apply to the commissioner for a 
~~ licence,” the following words shall be substituted, namely :— 


“shall apply to the commissioner for a licen€e not less than forty-five and 
not more than ninety days before the opening of such place or the commence- 
ment of the year for which the licence is sought to be renewed, as the case may 
be.” . 

3. In sub-section (2) of section 285-C of the said Act, fpr the words “not 

less than thirty days before such ‘place i is opened as a 

gi an section cart-stand or not less than thirty days before the 

* 4019." commencement of the year”, the nln’ words 
“ shall be substituted, namely:— 

«N ot less than forty-five and not more than ninety days before ike open-» 
ing ofgguch place as a cart-stand or the commencement of the year.” 

vs e 


“a 


ae 


nN 


. 287, Madras Act IV of 


` 
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i . 4. In sub-sections (3) and (7) of section 287 gf 
Amendment of section the said Act, for the words “not less than thirty 
days,” the words “not less than forty-five and not 
y more than ninety-days” shall be substituted. 


5. In sub-section (1) of section 295 of the said Act, for the words “shall, 

P TE ET F not less than thirty days before the commencement of 

mengment Ot section the year for which the licence is sought or in the case 

295, Madras Act IV GET sofa place to be newly opened, not less than one 

month before the opening of the same, apply to the commissioner for a licence,” 
the following words shall be substituted, namely :— 

“shall apply to the commissioner for a licence not less than forty-five and 
not more than ninety days before the opening of such place as a slaughter- 
house or the commencement of the year for which the licence is sought to Be 
renewed, as the case may be.” 

* 6. In clause (b) of sub-section (2) of section 303 and sub-section (1) 
PE he cau of section 304 of the said Act, for the words “not 
mendment of sections Jess than thirty days,” the words “not less than 
are Madras- ActAN forty-five and not more than ninety days” shall be 
substituted. 
ee x 7. In section 365 of the said Act, after sub- 
mengment ot section section (9), the following sub-section shali be insert- 
365, Madras Act IV of 1919. ed, namely :— 

“(9-A) Save as otherwise expressly provided in, or may be prescribed 
under this Act, every application for a licence or permission or for registration 
or the renewal of a licence or permission or registration, shall be made not less 
than forty-five and not more than ninety days before the commencement of the 
year or 4i such less period as is mentioned in the application.” 


1919 





THE MADRAS CITY MUNICIPAL, DISTRICT MUNICIPALITIES 
AND LOCAL BOARDS (AMENDMENT) ACT, 1941. 


Act No. VIII or 1941. 





[27th February, 1941, 


An Act further to amend the Madras City Municipal Act, 1919, the Madras 
District Municipalities Act, 1920, ‘and the Madras Local Boards Act, 1920. 


Wuereas it is expedient further to amend the Madras City Municipal 
Act, 1919, the Madras District Municipalities Act, 1920, and the Madras Local 
Boards Act, 1920, for the purposes hereinafter appearing ; 

AND WHEREAS the Governor of Madras has, by a Proclamation under 
section 93 of the Government of India Act, 1935, assumed to himself all powers 
vested by or under the said Aét in the Provincial Legislature; 

Wow, THEREFORE, in exercise of the powers so assumed to himself, the 
Governor is pleased to enact as follows:— 


1. This At may be called THe Mapras City 
Short title. a MUNICIPAL, District MUNICIPALITIES AND LOCAL 
Boards (AMENDMENT) Acr, 1941. . 


‘ : 2. For sub-section (3) of section 413 of the 
Amendment of section : sitet : ’ 
t1vof i919, Madras City Municipal Act, 1919, the following’ sub- 
413, Madres Act IV o -Section shall be substituted, namely :— ; g . 
“(3) Any decision given, whether before or after this sub-section comes 


into force, under clause (d) 6£ sub-section (1) or uñder sub-section (2) pAy be 


gU x 
2 
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podie from time to time by the Provincial Government in such manner as 
ey deem fit, and any such decision with the modifications, if any, made there- 
in under this sub-section, may be cancelled at any time by the Provincial ` 
Government. ké 

Any such decision or any modification therein or cancellation thereof 
shall be binding on each of the local authorities concerned and shall not be 
liable to be questioned in any Court of Law.” 


, 3. For sub-section (3) of section 369 of the 
gga Ki Section Madras District Municipalities Act, 1920, the follow- 
: * ing sub-section shall be substituted, namely :— 

“(3) Any decision given, whether before or after this sub-section comes 
into force, under clause (a) of sub-section (1) or under sub-section (2) may 
Wè modified from time to time by the Provincial Government in such manner as 
they deem fit, and any such decision with the modifications, if any, made there- 
in under this sub-section, may be cancelled at any time by the Provinciad 
Government. 

Any such decision or any modification therein or cancellation thereof 
shall be binding on each of the local authorities concerned and shall not be liable 
to be questioned in any Court of Law.”’ 


; 4. For sub-section (3) of section 234 of the 
ng as XIV ot Madras Local Boards he 1920, the following sub- 
1920. section shall be substituted, namely :— 

“(3) Any decision given, whether before or after this sub-section corr 
into force, under clause (@) of sub-section (1) or under sub-section (2) mas 
modified from time to time by the Provincial Government in such mangin 
they deem fit, and any such decision with the modifications, if any, madeérn- 
under this sub-section, may be cancelled at any time by the Provincial 
ment. of shall 

Any such decision or any modification therein or canceliation tible to be 

e be binding on each of the local authorities concerned and shall not ! 
| questioned in any Court of Law.” 


THE MADRAS FINANCE ACT, 1941. 








Act No. IX or 1941. [18th March, 1941. 


. TEN ole undermitte Madras 
An Act to continue the reduction in the scale of tax linning on the 
General Sales Tax Act, 1939, for the year’ 
5 ae aay Ui dis 1941 duced the scale of tax 
Wuereas the Madras Finance Act, 1940939, for the year beginning 


leviable under the Madras General Sales Tax A: 
on the Ist day of April, 1940; . the reduction in the scale of 


. AND WHEREAS it is expedient to conti on the 1st day of April, 1941; 


" tax leviable as aforesaid, for the year begin: | has, by a Proclamation under 


Se eres toni ao nor o a O33 d to*himself all powers 
section 93 of the Government of Ingia Phage taser P 


- < ivincial Legislature ; 
ae KA pwa S he powers so assumed’ to himself, the 
pi 3 y 1 X A 


oo 5 w paste as [his Act may be called THE MADRAS 
5 *¢ 1. ay 

. Short» title and extent. Pease Act, 1941. an oe 
NA of the Province of Madras. . 


. 2) It extends to the w ae 
SOM? 


ee 
La 
.8 es ` FHE MADRAS LAW JOURNAL SUPPLEMENT. [X oF 1991. 
45. 


2. Sub-section (1) of section 3 of the Madras General Sales Tax-Act, 

1939, shall, in regard to the tax payable for the year 

; Madras Aci IX c A 3 beginning on the Ist day of April, 1941, be construed. 

acras Aep E O as if for the words “Five rupees” the words “Four 

rupees’ and for the words “One-half of one per cent.” the words ‘“‘One-quarter 
of one per cent.” were substituted. 


ee ree 


_ THE MADRAS DISTRICT rie 07 ea aan (AMENDMENT) 
ACT, 19 








Acr No. X oF 1941. 
[17th March, 1941. 
An Act further to amend the Madras District Municipalities Act, 1920. 


4 WHEREAS it is expedient further to amend the Madras District Munici- 
palities Act, 1920, for the purpose hereinafter appearing; 

AND WHEREAS the Governor of Madras has, by a Proclamation ‘aiden 
section 9: of the Government of India Act, 1935, assumed to himself all powers 
vested by or under the said Act in the Provincial Legislature; ; 

Now, THEREFORE, in exercise of the powers so assumed to himself, the ` 

overnor is pleased to enact as follows :— 


1. This Act may be called Tue Mapras Dis- 
TRICT MUNICIPALITIES (AMENDMENT) Acr, 1941. 


2. After section 68 of -the Madras District 
a n a new selen Municipalities Act, 1920 (hereinafter referred to as 
“Madras Act V of the said Act), the following section shall be inserted, 
namely :— 
The power conferred by section 68 to make or sanction 
contracts shall be subject to such rules as may be | 
prescribed in regard to the conditions on which, and 
the mode in which, contracts may be made or 
sanctioned by or on behalf of municipal councils.” 


ion (2) of section 69 of the said Act, for the words 
Amendment of “in conformity with the provisions of this and the 
69, Madras Act V of 1 last preceding section”, the following shall be substi- 


“ie aon formit) tuted, namely : — 


ort title. 






Rules rega 
ditions on wig the con- 
may be made. ‘contracts 





















No, XI oF 1941, 


| ; 
An Act to supplement ei ae i 


Madras Prohibition Act, 1937. 


MW BEBEG ii Criminal Revisi Gases Numbers 1052, 1053 and 1054 of 


1940 on its file, the High Tourt of 
ection 4 (1 f iWature at Madras has decided that 
section 4 (1) €a) of the Madras Proh on Act, 1937, in so far asit relates to 


dangerous drugs, a matter included in tp" 
Seventh Schedule to the Government of NO a Nin aki nani ana 
provisions of an existing Indian law ont Aob bees Ae repugnant, to the 


Abk@ri Act, 1886 and the rules made there: ch maS namely, , the, Madras 


. : r, and is consequently ‘void ‘by 
4 f A A ' N 








